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i^  PREFACE. 

^  

^  The  volume  herewith  presented  is  the  result  of  the  labors 

of  the  author.  I  have  personally  examined  every  decision 
cited.  If  the  law  is  misstated,  the  fault  is  mine,  and  not 
that  of  some  law  student  or  other  substitute  working  in  my 
name.  I  have  spent  the  summer  vacations  of  the  courts,  and 
such  other  time  as  I  could  spare  from  my  law  practice,  for 
the  past  five  years,  in  the  preparation  of  this  volume.  Great 
care  has  been  taken  to  make  the  text  and  notes  as  accurate 
as  possible.  But  errors  may  have  crept  in  unawares,  and 
omissions  may  be  discovered.  I  shall  be  pleased  to  receive  a 
notice  of  any  errors  discovered  that  they  may  be  corrected 
in  future  editions.  Upon  many  subjects  the  decisions  are  so 
in  conflict  and  confusion  that  approximate  accuracy  only  is 
attainable.  I  have  examined,  case  by  case,  the  decisions  of 
the  Supreme  Court,  the  Circuit  Courts  of  Appeals,  the  Cir- 
cuit Courts,  and  the  District  Courts  of  the  United  States, 
reported  at  this  date  (December  31,  1900),  an  immense  task, 
and  have  cited  such  as  I  have  thought  applicable.  Some  later 
cases  may  be  added  to  the  proof  sheets  as  the  volume  goes 
through  the  press.  It  has  not  been  practicable  thus  to  ex- 
amine, case  by  case,  the  decisions  of  the  State  courts ;  but 
the  digests  have  been  carefully  examined  for  State  cases 
seemingly  in  point.  The  State  cases  so  found  have  all  been 
examined,  and  the  best  ones  cited.  I  hope  that  this  volume 
may  be  found  to  have  a  value  commensurate  to  the  labor  be- 
stowed upon  it.  Child  of  my  brain,  go  forth  and  do  battle 
for  the  right ! 

B.  C.  M. 
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NOMENCLATURE. 


In  this  volume, — 

The  word  "  State,"  when  begun  with  a  capital  "  S," 
means  a  State  of  the  American  Union,  as  the  State  of  New 
York;  when  begun  with  a  lower  case  "s,"  it  means  a  state, 
in  the  general  sense  of  the  term,  as  a  foreign  state. 

The  words  "  Federal  "  and  "  National,"  when  begun  with 
capital  letters,  have  specific  reference  to  the  United  States, 
as  the  Federal  Courts,  the  National  banks  ;  when  begun 
with  lower  case  letters,  they  are  used  in  their  general  sense, 
without  such  specific  reference  to  the  United  States. 

The  words  "  Court,"  "  Supreme  Court,"  "  Circuit  Court 
of  Appeals,"  "  Circuit  Court,"  and  "  District  Court,"  when 
begun  with  capital  letters,  refer  to  the  Courts  of  the  United 
States;  when  begun  with  lower  case  letters,  they  refer  to 
courts  generally  or  to  the  courts  of  a  State,  territory  or 
foreign  country. 

The  words  "Circuit,"  " District," and  "Division,"  with 
the  names  or  numbers  thereof,  when  begun  with  capital 
letters,  refer  to  the  judicial  system  of  the  United  States ; 
when  begun  with  lower  case  letters,  they  refer  to  the  judi- 
cial system  of  some  State,  territory  or  country. 

The  word  "Constitution,"  and  the  divisions  thereof,  as 
the  "Fourteenth  Amendment,"  when  begun  with  capital 
letters,  refer  to  the  Constitution  of  the  United  States ;  when 
begun  with  lower  case  letters,  they  refer  to  the  constitution 
of  some  State  or  country. 

References  to  the  "  Revised  Statutes,"  or,  as  abbreviated, 
"Rev.  St.,"  when  not  otherwise  stated,  are  to  the  second 
edition  of  the  Revised  Statutes  of  the  United  States  ;  refer- 
ences to  "  1  Supplement  to  the  Revised  Statutes,"  or,  as 
abbreviated,  "1  Supp.  Rev.  St.,"  or  "1  Supp.,"  are  to  the 
second  edition  of  volume  one  of  the  Supplement  to  the  Re- 
vised Statutes  of  the  United  States;    references  to  "  2  Sup- 
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pleraent  to  the  Revised  Statutes,"  or,  as  abbreviated,  "2 
Supp.  Rev.  St.,"  or  "  2  Supp.,"  are  to  volume  two  of  the 
Supplement  to  the  Revised  Statutes  of  the  United  States 
(published  by  the  United  States  and  for  sale  cheap  by  the 
Superintendent  of  Documents,  Washington,  D.  C);  refer- 
ences to  the  "Statutes  at  Large,"  or,  as  abbreviated,  "Stat. 
at  L.,"  or  "  St.  L.,"  when  not  otherwise  stated,  are  to  the 
Statutes  at  Large  of  the  United  States ;  references  to  "  Ses- 
sion Laws,"  when  not  otherwise  stated,  are  to  the  acts  of 
Congress  for  the  session  indicated  by  the  date  given  in  con- 
nection with  such  citations. 

For  the  convenience  of  attorneys  and  others  who  have 
the  various  series  of  standard  reports  of  decisions,  both 
official  and  unofficial,  I  have  given  duplicate  citations  to  the 
official  reports,  and  to  the  West  system  of  Reporters,  Law- 
yers' Edition  U.  S.  Supreme  Court  Reports,  Lawyers' 
Reports  Annotated,  Circuit  Court  of  Appeals  Reports, 
American  Decisions,  American  Reports,  American  State 
Reports,  and  Federal  Cases,  using  the  customary  abbrevia- 
tions. To  make  the  decisions  cited  from  Federal  Cases 
accessible  to  those  who  have  the  decisions  in  some  other 
form,  but  do  not  own  that  series  of  reports,  I  have,  by  the 
pernmsion  of  the  publishers  (West  Publishing  Company,  St. 
Paul,  Minn.),  copied  from  Federal  Cases  the  citations  of  the 
other  places  where  such  decisions  have  been  reported. 

Where  there  are  several  citations  of  one  case,  separated  by 
conimaa,  these  are  different  reports  of  the  same  decision; 
when  there  are  different  citations,  separated  by  "  same  case," 
or,  as  abbreviated,  "s.  c,"  the  references  are  to  different 
decisions  at  different  stages  of  the  same  case,  as  one  in  the 
Circuit  Court,  and  another  on  appeal  to  the  Supreme  Court. 

Where  a  large  number  of  decisions  are  cited  upon  a  prop- 
osition, and  one  or  more  of  the  decisions  contain  a  more 
thorough  discussion  of  the  question  involved  than  the  others, 
the  titles  of  the  l)etter  considered  case  or  cases  are  printed  in 
italics. 

In  quotations,  words  inserted  to  aid  the  sense,  or  to  correct 
errors,  except  additional  citations,  are  always  indicated,  usu- 
ally by  Ijeing  printed  in  brackets  in  roman  ;  in  quoting  stat- 
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utes,  words  and  clauses  repealed  by  subsequent  legislation 
are  printed,  as  in  the  second  edition  of  the  Revised  Statutes, 
in  brackets  in  italics.  In  quoting  from  decisions,  additional 
places  where  authorities  cited  in  the  quotations  may  be  found 
have  been  interpolated,  as  is  the  general  custom,  without  at- 
tempting to  distinguish  the  interpolated  citations  from  the 
text  quoted. 

In  citing  the  decisions  of  the  courts  where  a  State  is  a 
party,  the  name  of  the  State  is  uniformly  given,  as  is  cus- 
tomary in  the  United  States  reports,  instead  of  the  various 
terms  "  People,"  "  Commonwealth,"  "  State,"  etc.,  used  in 
most  State  reports.  Where  a  county,  city,  town,  village, 
township,  or  other  municipal  corporation  is  a  party,  the  name 
of  such  corporation  has  been  given,  when  it  could  be  ascer- 
tained from  the  opinion,  instead  of  the  babel  of  names,  such 
as  "Board,"  "City,"  "Commissioners,"  "Corporation," 
"County,"  "Selectmen,"  "Town,"  "Township,"  "Trus- 
tees," "  Village,"  etc.,  under  \yhich  such  cases  are  cited  in 
the  different  State  reports. 
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Supp.  290,  §1:  §  179,  n.  8. 
1880,  June  11,  21  St.  L.  175,  1 

Supp.  295,  §§2. 3:  §179,  n.. 55. 
1880,  June  11,  21  St.  L.  175,  1 

Supp.  295,  §8:  §  179,  n.  16. 

1880,  June  14,  21  St.  L.  198,  1 
Supp.  297,  §  2:  §  179,  n.  56. 

1881,  Feb.  23,  21  St.  L.  330,  1 
Supp.  317,  §1:  §179,  n.  44. 

1881,  March  3,  21  St.  L.  511,  1 
Supp.  .327,  §  1:  §  179,  n.  29. 

1882,  June  15,  22  St.  L.  101,  1 
Supp.  .344,  §§1,2:  §179,n.39. 

1882,  July  20,  22  St.  L.  172,  1 
Supp.358,§§5,0:§179,n.  30. 


1882,  July  20,  22  St.  L.  172,  1 

Supp.  358,  §9:  §  179,  n.  8. 
1882,  July  27,  22  St.  L.  176,  1 

Supp.  361,  §1:  §  179,  n.  49. 
1S83,   Jan.   15,  22  St.  L.  402,  1 

Supp.  392,  §  1:  §179.  n.  55. 
1884,    May   2,   23  St.   L.   18,   1 

Supp.  427,  §§1,2:  §179,n.  19. 
1884,  June  3,  23  St.   L.  35,   1 

Supp.  438,  §2:  §  179,  n.  56. 
1884,  June  20,  22  St.  L.  50,  1 

Supp.  439,  §  1:  §  179,  n.  26. 
1886,  Juife  30,  24  St.   L.   106,  1 

Supp.  500,  §  1 :  §  179,  n.  25. 
1886,  July  8,  24  St.  L.  127,  1 

Supp.  500,  §  1:  §  179,  n.  39. 
1886,  Aug.   3,  24  St.  L.  214,  1 

Supp.  510,  §  1:  §  179,  n.  22. 
1886,  Aug.  5,  24  St.  L.  308,  1 

Supp.  513,  §3:  §  179,  n.  21. 
1886,  Aug.  5,  24  St.  L.  336,  1 

Supp.  515,  §  1:  §  179,  n.  51. 

1886,  Aug.  5,  24  St.  L.  337,  1 
Supp.  515,  §  1:  §  179,  n.  62. 

1887,  Feb.  17,  24  St.  L.  406,  1 
Supp.  538,  §  1 :  §  179,  n.  4. 

1887,  Feb.  28,  24  St.  L.  424,  1 
Supp.  .543,  §§1,2:  §179,  n.  40. 

1887,  Feb.  28,  24  St.  L.  430,  1 
Supp.  547,  §1:  §  179,  n.  39. 

1887,  Feb.  28,  24  St.  L.  430,  1 
Supp.  547,  §2:  §  179,  n.  12. 

1887,  March  2,  24  St.  L.  442,  1 
Supp.  .552,  §§  1,  2,  3:  §  179, 
n.  28. 

1888,  April  4,  25  St.  L.  78,  1 
Supp.  583,  §  1:  §  179,  n.  39. 

1888,  Ain-il  4,  25  St.  L.  78,  1 
Supp.  583,  §2:  §  179,  n.  13. 

1888,  Aug.  8,  25  St.  L.  387,  1 
Supp.  606,  §  1 :  §  179,  n.  28. 

1888,  Aug.  8,  25  St.  L.  388,  1 
Supp.  606,  §  1 :  §  179,  n.  33. 

1888,  Aug.  8,  25  St.  L.  388,  1 
Supp.  606.  §7:  §  179,  n.  9. 

1888,  Aug.  8,  25  St.  L.  389,  1 
Supp.  607.  §  1 :  §  179,  n.  32. 

1888,  Aug.  13,  25  St.  L.  433,  1 
Supp.  611,  §  1,  amending  act 
of  1875,  §  1:  §  6,  text;  part 
quoted  also  §  137,  n.  5. 

1888,  Aug.  13,  25  St.  L.  433,  1 
Supp.  611,  §  1,  amending  act 
of  1875,  §  2:  §  7,  text;  clause 
3  is  also  quoted  §  138,  n.  1 ; 
and  clause  4  quoted  §  185, 
n.  1. 

1888,  Aug.  13,  25  St.  L.  433,  1 
Supp.  611,  §  1,  amending  act 
of  1875,  §3:  §8,  text. 
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1888,  Aug.   13,  25  St.  L.  433,  1 

Supp.  611,  §  2:  §  16,  text. 
1888,  Aug.  13,  25  St.  L.  433,  1 

Supp.  611,  §  3:  §  17,  text. 
1888,  Aug.   13,   25  St.  L.  433,  1 

Supp.  611,  §  4:  §  18,  text. 
1888,  Aug.   13,  25  St.  L.  433,  1 

Supp.  611,  §  5:  §  19,  text. 
1888,  Aug.   13,  25  St.  L.  433,  1 

Supp.  611,  §6:  §20,  text. 
1888,  Aug.   13,   25  St.  L.  433,  1 

Supp.  611,  §  7:  §  21,  text. 
1888,  Aug.   13,  25  St.  L.  438,  1 

Supp.61.5,  §§1,2:§179,  n.  33. 

1888,  Aug.  13,  25  St.  L.  438,  1 
Supp.  615,  §  8:  §  17!),  n.  10. 

1889,  Feb.  15,  25  St.  L.  671,  1 
Supp.  643,  §§1,2:  §179,  n.  26. 

1889,  Feb.  15,  25  St.  L.  671,  1 
Supp.  643,  §3:  §179,  n.  7. 

1889,  Feb.  22,  25  St.  L.  676,  1 
Supp.  645,  §  21 :  §  179,  n.  41. 

1889,  Marcli  1,  25  St.  L.  783,  1 
Supp.  670,  part  §  18:  §  179, 
n.  56. 

1890,  Fob.  4,  26  St.  L.  3,  1 
Supp.  703,  §  1 :  §  179,  n.  56. 

1890,  April  5,  26  St.   L.  45,   1 

Supp.  711,  §§1,2,3,6:  §179, 

n.  60. 
1890,  April  26,  26  St.  L.  07,  1 

Supp.716,  §§l,2:§179,n.48. 
1890,  April  26,  26  St.   L.  72,  1 

Supp.  718,  §2:  §  179,  n.  11. 
1890,  May  14,  26  St.  L.  106,  1 

Supp.  738,  §  1:  §  179,  n.  40. 
1890,  June  26,  26  St.  L.  180,  1 

Supp.  760,  §  1 :  §  179,  n.  19. 
1890,  July  2,  26  St.  L.  212,   1 

Supp.  764,  §  1:  §  179,  n.  28. 
1890,   July  9,  26  St.   L.   129,  1 

Supp.  744,  §  1:  §179,  u.  31. 
1890,  July  10,  26  St.  L.  222,  1 

Supp.  768,  §  16:  §  179,  a.  63. 
1890,  Aug.   26,  2()  St.   L.  72,  1 

Supp.  718,  §§1,  4:  §  179,  n.  38. 
1890,  Sept.  25,  26  St.  L.  474   1 
Supp.  806,  §  1:  §  179,  n.  59. 

1890,  Dec.  11,  26  St.  L.  687,  1 
Supp.  885,   §  1:  §  179,  n.  56. 

1891,  Feb.  24,  26  St.  L.  767,  1 
Supp.  895,  §  1:  §  179,  n.  :30. 

1891,  March  2,  20  St.  L.  799,  1 

Supp.  900,  §  1 :  §  179,  n.  49. 
1891,  March  3,  26  St.  L.  826,  1 

Supp.  901,  §§  5,  6,  amended 

§  7:  §  210,  n.  5. 
1891,  March  3,  26  St.  L.  1110  1 

Supp.  954,  §  1 :  §  179,  n.  26, 


1892,  March  9,  27  St.   L.   7,  2 

Supp,  4,  §  1:   §208,  n.  21. 
1892,  March  10,  27  St.  L.  7,  2 

Supp.  4,  §  1 :  §  179,  n.  44. 
1892,  March  21,  27  St.  L.  11,  2 

Supp.  5,  §  1:  §  179,  u.  35. 
1892,  March  31,  27  St.  L.  12,  2 

Supp.  5,  §  1:  §  179,  n.  62. 
1892,  April  7,  27  St.  L.   15,  2 

Supp.  8,  §  1:  §  179,  n.  56. 
1892,   April  19,  27  St.  L.  20,  2 

Supp.  10,  §1:  §179,n.  40. 
1892,   May   3,  27   St.    L.   24,   2 

Supp.  12,  §  1 :  §  179,  n.  31. 
1892,  May  23,  27  St.   L.  39,  2 

Supp.  22,  §  1:  §  179,  n.  63. 
1892,   July  5,   27  St.   L.   72,   2 

Supp.  28,  §  2:  §  179,  n.  27. 
1892,   July  5,  27  St.   L.   72,   2 

Supp.  28,  §  8:  §  179,  n.  63. 

1892,  July  20,  27  St.  L.  252,  2 

Supp.  40,  §  1 :  §  179,  n.  41. 

1892,  July  22,  27  St.  L.  254,  2 
Supp.  42,  §  1:  §  179,  n.  61. 

1893,  iVov.  3,  28  St.  L.  5,  2 
Supp.  151,  §§  1,  2,  3:  §179, 
n.  54. 

1894,  April  .30,  28  St.  L.  67,  2 
Supp.  181,  §§1,2:  §179,  n.  37. 

1894,  May  7,  28  St.   L.  73,  2 

Supp.  183,  part  §2,  §6:  §179, 

u.  63. 
1894,   July  3,   28  St.   L.   99,   2 

Supp.  193,  §  1:  §179,  n.  .58. 
1894,   July  16,  28  St.  L.  107,  2 

Supp.  197,  §  14:  §  179,  u.  57. 
1894,   July   18,   28  St.  L.  114,  2 

Supp.  202,  §  1:  §179,  n.  39. 
1894,  July  18,  28  St.  L.  114,  2 

Supp   1^02,  §2:  §179,  n.  14. 
1894,  July  23,  28  St.  L.  117,  2 

Supp.  203,  §§1,2:  §179, n.  25. 
1894,  July  24,  28  St.  L.  123,  2 

Supp.  206,  part  §  1  (in  sub- 
stance): §  118,  n.  8. 
1894,  Aug.  3,  28  St.  L.  221,  2 

Supp.  222,  §  1 :  §  179,  n.  42. 
1894,   Aug    9,  28  St.  L.  274,  2 

Supp.   234,  §§  1,  2,  3:  §  179, 

u.  47. 

1894,  Aug.  27,  28  St.  L.  504,  2 
Supp.  265,  §  1:  §  179,  n.  26. 

1895,  Feb.  4,  28  St.   L.  642,  2 
Supp.  :368,  §  1:  §  179,  n.  48. 

1896,  Jan.     4,  29  St.   L.     2,   2 
Supp.  443,  §§1,2:  §179,  n.  30. 

1896,  May  25,  29  St.   L.  135,  2 
Supp.  474,  §1:  §  179,  n.  21. 
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1S96,  June  10,  20  St.  L.  317,  2 

Supp.  511,  §  1:  §  179,  n.  23. 
lt<9i},  June  11,  2'.>  St.  L.  450,  2 

Supp.  527,  §§  2,  5 :  §  170,  n.  56. 
1897,  Jan.  20,  29  St.  L.  492,  2 

Supp.  541,  §  1:  §210,  n.  5. 
1697,  Feb.  8,  29  St.   L.  516,  2 

Supp.  547,  §§1,  2,  3:  §  179, 

n.  56. 
1897,  Feb.  20,  29  St.  L.  590,  2 

Supp.  558,  §§  1,2,5,6:  §179, 

n.  20. 

1897.  March  2,  29  St.  L.  620,  2 
Supp.  576,  §§  1,  2,  5:  §  179, 
n.  57. 

1898,  May  4,  30  St.  L.  397,  2 
Supp.  750,  §  1:  §  179,  n.  18. 

1898,  June  1,  30  St.  L.  423,  2 
Supp.  768,  §§  1,2:  §  179,  n.  27. 

1898,  July  1,  30  St.  L.  544,  2 
Supp.  843,  §  23,  els.  a,  b: 
§  104,  n.  37. 

1898,  Dec.  21,  30  St.  L.  769,  2 
Supp.  912,  U:  §  1'79,  n.  53. 

1899,  Feb.  2,  .30  St.  L.  812,  2 
Supp.  038,  §§1,3:  §  179.  n.  56. 

1899,  Feb.  2,  30  St.  L.  814,  2 
Supp.  939,  §  1 :  §  179.  n.  55. 

1899,  Feb.  14,  30  St.  L.  836,  2 
Supp.  942,  §  1 :  §  179,  n.  29. 

1899,  March  2,  30  St.  L.  1002.  2 
Supp.  909,  §§  1,2:  §179,  n.  56. 

1900,  Feb.  7,  31  St.  L.  5,  Session 
Laws  5,  §§  1.  2:  §179,  n.  55. 

1900,  Feb.  7,  31  St.  L.  5,  Session 
Laws  5,  §7:  §  179,  n.  17. 

1900,  Feb.  10,  31  St.  L.  27,  Ses- 
sion Laws  27,  §  1 :  §  179,  n.  56. 

1900,  April  12,  31  St.  L.  73, 
Session  Laws  73,  §  1 :  §  179, 
n.  2(i. 

1900,  April  12,  31  St.  L.  74,  Ses- 
sion Laws  74,  §  1 :  §  179,  n.  56. 

1900.  May  3,  31  St.  L.  165,  Ses- 
sion Laws  165,  §  1 :  §  179, 
n.  39. 

1900.  May  10.  ?1  St.  L.  174,  Ses- 
sion Laws  174,  §  1 :  §  179,  n.  53. 

190^1,  May  12,  31  St.  L.  175.  Ses- 
sion Laws  175,  §§  1,  4:  §  179, 
n.  46. 


1000,  May  18,  31  St.  L.  179,  Ses- 
sion Laws  179,  §  1:  §  179, 
n.  33. 

1900,  May  18,  31  St.  L.  180,  Ses- 
sion Laws  180,  §  1:  §  179, 
u.  25. 

1900,  May  24,  31  St.  L.  183,  Ses- 
sion Laws  183,  §  1:  §  179, 
n.  55. 

1900,  May  26,  31  St.  L.  218,  Ses- 
sion Laws  218,  §§  1,  3:  §179, 
n.  50. 

1900,  May  26,  31  St.  L.  219,  Ses- 
sion Laws  219,  §  1  (Wiscon- 
sin): §  179,  n.  62. 

1900,  May  29,  31  St.  L.  219,  Ses- 
sion Laws  219,  §§2,  3  (Cali- 
fornia): §  170,  n.  21. 

1900,  May  29,  31  St.  L.  219,  Ses- 
sion Laws  219,  §  7:  §  179, 
n.  5. 

1900,  June  1,  31  St.  L.  249,  Ses- 
sion Laws  249,  §  1:  §  179, 
n.  30. 
1900,  June  6,  31  St.  L.  274,  Ses- 
sion Laws  274,  §  1:  §  179, 
n.  47. 

1900,  June  6,  31  St.  L.  660,  Ses- 
sion Laws  660,  §  1 :  §  210,  n.  5. 

1901,  Jan.  14,  31  St.  L.  — ,  Ses- 
sion Laws  —,§!:§  179,  n.  30. 

1901,  Jan.  16,  31  St.  L.  — ,  Ses- 
sion Laws— ,  §1:  §179,  n.  20. 

1901,  Jan.  22,  31  St.  L.  — ,  Ses- 
sion Laws  — ,  §§  2,  9,  10: 
§  179,  n.  61. 

1901,  Jan.  24,  31  St.  L.  — ,  Ses- 
sion Laws  — ,  §§  1,  2,  3,  7: 
§  179.  n.  40. 

1901,  Feb.  12,  31  St.  L.  — ,  Ses- 
sion Laws  — ,  §§  1,  2,  9,  10, 
11:  §  179,  n.  ,32. 

1901,  Feb.  19,  31  St.  L.  — ,  Ses- 
sion Laws  — ,  §§  1,  2,  3,  4: 
§  179,  n.  56. 

1901,  Feb.  28,  31  St.  L.  — ,  Ses- 
sion Laws  — ,  §§  1,  2,  3:  §  179, 
n.  26. 

1901,  March  2,  31  St.  L.  — ,  Ses- 
sion Laws—,  §§  1,  2:  §179, 
n.  51. 
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REMOVAL  OF  CAUSES. 


CHAPTER  I. 


THE  CONSTITUTION  AND  GENERAL  STATUTE. 

§  1.  The  judicial  power  of  the  United  States  is  vested  in 
its  Courts. — The  judicial  system  of  the  United  States  has  its 
origin  in  the  Constitution  of  the  United  States.  It  is  enacted 
by  the  Constitution  :  ^ 

"  The  judicial  power  of  the  United  States  shall  be  vested 
in  one  Supreme  Court,  and  in  such  inferior  Courts  as  the 
Congress  may  from  time  to  time  ordain  and  establish.^  The 
Judges,  both  of  the  Supreme  and  Inferior  Courts,  shall  hold 
their  offices  during  good  behavior,  and  shall,  at  stated  times, 
receive  for  their  services  a  compensation  which  shall  not  be 
diminished  during  their  continuance  in  office." 

The  first  Congress  passed  the  original  judiciary  act,  ap- 
proved September  24,  1789,=^  which  established  the  District 
Courts  and  the  Circuit  Courts  of  the  United  States,  which 
are  still  a  part  of  its  judicial  system.  An  act  of  March  3, 
1891,'^  established  the  nine  Circuit  Courts  of  Appeals  which 
we  now  have.^ 

The  existing  statutes  as  to  the  removal  of  suits  before  trial, 


§1. 

U.  S.  Const.,  Art.  Ill,  §  1, 

2  Another  clause  enacts  : 

"  The  Congress  shall  have  power 

"To  constitute  Tribunals  infe- 
rior to  the  Supreme  Court."  U.  S. 
Const.,  Art.  I,  §  8,  cl.  9. 


3 1  St.  at  L.  73,  entitled  "  An  Act 
to  establish  tlie  Judicial  Courts  of 
the  United  States." 

4  2(5  St.  L.  826,  1  Supp.  901. 

''Their  jurisdiction  is  discussed 
2:)ost  §  210  and  notes. 
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from  State  courts  to  Courts  of  the  United  States,  provide 
for  their  removal  to  the  Circuit  Courts,  and  not,  in  any  case, 
to  a  District  Court,  or  to  a  Circuit  Court  of  Appeals. 

§  2.  The  Constitution  defines  tlie  extent  of  the  judicial 

power. The  Constitution^  carefully  defines  the  extent  of  the 

judicial  power  which  may  be  conferred  upon  the  Courts  of  the 
United  States :  ^ 

"The  judicial  power  shall  extend  to  all  cases  in  law  and 
equity  arising  under  this  Constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be  made,  under  their 
authority;  to  all  cases  affecting  ambassadors,  other  public 
ministers,  and  consuls  ;  to  all  cases  of  admiralty  and  maritime 
jurisdiction;  to  controversies  to  which  the  United  States 
shall  be  a  party ;  to  controversies  between  two  or  more  States  ; 
between  a  State  and  citizens  of  another  State ;  between  citi- 
zens of  different  States;  between  citizens  of  the  same  State, 
claiming  lands  under  grants  of  different  States  ;  and  between 
a  State,  or  the  citizens  thereof,  and  foreign  states,  citizens,  or 

subjects." 

§  3.  The  Constitution  gives  the  Supreme  Court  original 
jurisdiction  of  certain  classes  of  cases. i— "In  all  cases  af- 
fecting ambassadors,  other  public  ministers,  and  consuls,  and 
those  in  which  a  State  shall  be  a  party,  the  Supreme  Court 
shall  have  original  jurisdiction.^     In  all  the  other  cases  before 


§2. 

1  Art.  Ill,  §  2,  cl.  1. 

2  This  clause  of  the  Constitution, 
as  to  the  jurisdiction  of  the  Inferior 
Courts  of  the  United  States,  and 
the  appellate  jurisdiction  of  the  Su- 
preme Court,  is  not  self-executing. 

Post  §  23. 

§3. 

'  Art.  Ill,  §  2,  cl.  2. 

2  The  original  jurisdiction  of  the 
Supreme  Court  is  not  necessarily 
exclusive.     This  was  adjudged  in 

United  States  v.  Ravara,  27  Fed. 
Cas.  713, 2  Dall.  297, 1  L.  388,  Whart. 
St.  Tr.  90  (1793),  by  Justice  Wilson 
and  Judge  Peters,  Justice  Iredell 
dissenting,   which  was  an  indict- 


ment of  a  consul.  The  defendaut 
was  convicted,  upon  a  trial  by  jury 
before  Chief  Justice  Jay  and  Judge 
Peters. 

United  States  v.  Eavara,  27  Fed. 
Cas.  714,  2  Dall.  299  note,  1  L.  389 
(1794). 

There  are  dicta  in  several  cases 
in  the  Supreme  Court  strongly  im- 
plying such  jurisdiction  to  be  ex- 
clusive. 

Marbury  v.  Madison,  1  Cranch 
137,  2L.  60  (1803); 

Cohens  v.  Virginia,  6  Wheat.  264, 
5L.  257(1821); 

Osborn  v.  United  States  Bank,  9 
Wheat.  738,  6  L.  204  (1824). 

The  question  whether  such  juris- 
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mentioned,  the  Supreme  Court  shall  have  appellate  jurisdic- 
tion, both  as  to  law  and  fact,  with  such  exceptions  and  under 
such  regulations  as  the  Congress  shall  make."  ^ 

§  4.  When  a  law  case  has  been  finally  tried  in  a  State 
court  it  cannot  be  Constitutionally  removed  to  a  Federal 
Court  for  re-trial  therein — The  Constitution,  as  amended,^ 
protects  the  judgments  of  the  State  courts,  in  a  large  measure, 
from  Federal  interference  : 

"  In  suits  at  common  law,  wliere  the  value  in  controversy 
sliall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be 
preserved ; 

*'  And  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined 


diction  is  exclusive  or  concurrent 
was  certified  to  the  Supreme  Court 
upon  a  division  of  opinion  in 

United  States  v.  Ortega,  27  Fed. 
Cas.  359,  4  Wash.  C.  C.  531  (1825). 

The  Supreme  Court  did  not  de- 
cide this  question,  the  case  being 
decided  upon  another  ground. 

United  States  y.  Ortega,  11  Wheat. 
467,  6  L.  521  (182G). 

In  an  elaborate  note  to  that  case, 
the  opinion  is  expressed  that  the 
jurisdiction  is  concurrent. 

The  Supreme  Court  impliedly  so 
decided  in 

Davis  V.  Packard,  7  Pet.  276,  8  L. 
684  (1833). 

It  was  expressly  decided  in  other 
Circuit  Court  cases  that  sucli  juris- 
diction is  concurrent. 

Gittings  v.  Crawford,  10  Fed.  Cas. 
447,  Taney  1  (1838); 

St.  Luke's  Hospital  v.  Barclay, 
21  Fed.  Cas.  212,  3  Blatchf.  259 
(1855); 

Graham  v.  Stucken,  10  Fed.  Cas. 
945,  4  Blatchf.  50  (1857); 

Georgia  v.  Atkins,  10  Fed.  Cas. 
241,  1  Abb.  U.  S.  22,  35  Ga.  315,  8 
Int.  Rev.  liec.  113,  1  Am.  Law  T. 
Reps.  U.  S.  Cts.  105  (1866); 


Texas  v.  Lewis,  12  Fed.  1  (1882); 
s.  c,  14  Fed.  65  (1882). 

The  Supreme  Court  so  expressly 
decided  in 

Bors  V.  Preston,   111  U.  S.  252,  4 
Sup.  Ct.  407,  28  L.  419  (1884); 
and  in 

Ames  V.  Kansas,  111  U.  S.  449,  4 
Sup.  Ct.  437,  28  L.  482  (1884). 

It  is  now  settled  that  Congress 
may,  as  it  has  done,  confer  concur- 
rent jurisdiction  of  cases  justiciable 
therein,  upon  other  Courts  of  the 
United  States,  or  permit  the  exer- 
cise by  the  State  courts  of  their 
jurisdiction,  notwithstanding  the 
Constitutional  grant  to  the  Su- 
preme Court  of  original  jui-isdiction 
thereof.  The  question  of  the  juris- 
diction of  State  courts  received 
very  careful  consideration  in 

Plaquemines  Tropical  Fruit  Co. 
V.  Henderson,  170  U.  S.  511, 18  Sup. 
Ct.  685,  42  L.  1126, 
and  the  earlier  cases  and  opinions 
of  text  writers  are  fully  reviewed. 

3  The  appellate  jurisdiction  of  the  < 
Supreme  Court,  as  affecting  the  re- 
moval  of  causes,  is   treated  post 
§210. 

§4. 

^Amendment  VII. 
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in  any  Court  of  the  United  States,  than  according  to  the  rules 
of  the  common  law."  ^ 

§  5.  A  State  is  not  suable  by  an  individual  in  any  Fed- 
eral Court — "  The  judicial  power  of  the  United  Stiites  shall 
not  be  construed  to  extend  to  any  suit  in  law  or  equity  com- 
menced or  prosecuted  against  one  of  the  United  States  by 
citizens  of  another  State,  or  by  citizens  or  subjects  of  any 
foreign  state."  ^ 

§  G.  The  present  general  Jurisdiction  of  the  Circuit 
Courts  of  the  United  States  by  original  process  is  pre- 
scribed by  the  act  of  1875,  §  1,  as  amended  by  the  act  of 
1887-8,  §  1.1— The  judiciary  act  of  1789,  §  11,^  for  a  very 
long  time  controlled  the  general  jurisdiction  of  the  Circuit 
Courts  by  original  process.  Other  sections  -of  that  act,  and 
other  acts  passed  from  time  to  time,  conferred  upon  the  Cir- 


2 The  first  clause  of  this  Aiiicud- 
ment  applies  exclusively  to  trials 
in  the  Federal  Courts;  but  the  last 
clause  limits  the  power  of  tlie  Fed- 
eral Courts  over  the  verdicts  and 
judgments  of  the  State  courts  as 
well. 

Post  §  33  and  authorities  cited 
note  3. 

A  findino-  by  a  State  court  trying 
a  case  in  lieu  of  a  jury  is  protected 
by  this  Amendment  as  fully  as  the 
verdii't  of  a  jury. 

St.  Louis S.  W.  R.  Co.  V.  Holbvook, 
41  U.  S.  App.  3.3,  19  C.  C.  A.  38.5, 
73  Fed.  112,  applying  Dillingham  v. 
Hawk,  23  U.  S.  App.  273,  9  C.  C.  A. 
101,  CO  Fed.  494,  23  L.  R.  A.  517. 

§5. 

1  U.  S.  Const.,  Amendment  XL 

Compare  j^ost  §§  26,  112. 

§6. 

1  25  St.  L.  433,  1  Supp.  Rev.  St. 
(2  Ed.)  611. 

2  "Sec.  11.  And  be  it  further  en- 
acted, That  the  Circuit  Courts  shall 
have  original  cognizance,  concur- 
rent with  th(!  courts  of  the  several 
States,  of  all  suits  of  a  civil  nature 


at  common  law  or  in  equity,  where 
the  matter  in  dispute  exceeds,  ex- 
clusive of  costs,  the  sum  or  value 
of  five  hundred  dollars,  and  the 
United  States  are  plaintilYs,  or  pe- 
titioners; or  an  alien  is  a  party,  or 
the  suit  is  between  a  citizen  of  the 
State  where  the  suit  is  brought, 
and  a  citizen  of  another  State. 
And  shall  have  exclusive  cogni- 
zance of  all  crimes  and  offences  cog- 
nizable under  the  authority  of  the 
United  States,  except  where  this 
act  otherwise  provides,  or  the  laws 
of  the  United  States  shall  other- 
wise direct,  and  concurrent  juris- 
diction with  the  District  Courts  of 
the  crimes  and  offences  cognizable 
therein.  But  no  person  shall  be 
arrested  in  one  District  for  trial  in 
another,  in  any  civil  action  before 
a  Circuit  or  District  Court.  And 
no  civil  suit  shall  be  brought  be- 
fore either  of  said  Courts  against 
an  inhabitant  of  the  United  States, 
by  any  original  process  in  any  other 
District  than  that  whereof  he  is  an 
inhabitant,  or  in  which  he  shall  be 
i  found  at  the  time  of  serving  the 
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cuit  Courts  various  special  jurisdictions.  Many  of  these 
sections  were  consolidated  in  the  Revised  Statutes  as  §  629.3 
The  general  original  jurisdiction  of  the  Circuit  Courts  was 
vastly  extended  by  an  act  approved  .March  3,  1875,  commonly 
called  the  act  of  1875,'  §  1.^      TJie  act  of  1875  was  amended 


writ,  nor  shall  any  District  or  Cir- 
cuit Court  have  coguizuncc  of  auy 
suit  to  recover  the  couteuts  of  any 
promissory  note  or  other  chose  in 
action  in  favor  of  an  assignee,  un- 
less a  suit  might  have  been  prose- 
cuted in  such  Court  to  recover  the 
said  contents  if  no  assignment  had 
been  made,  except  in  cases  of  for- 
iegn  bills  of  exchange.  And  the 
Circuit  Courts  shall  also  have  appel- 
late jurisdiction  froih  the  District 
Courts  under  tlie  regulations  and 
restrictions  hereinafter  provided." 
1  St.  L.  73,  §  11. 

^  The  first  three  clauses  of  Rev. 
St.,  §  G29,  are  as  follows  : 

"Sec.  629.  The  Circuit  Courts 
shall  have  original  jurisdiction  as 
follows  : 

"First.  Of  all  suits  of  a  civil 
nature  at  common  law  or  in  equity, 
where  the  matter  in  dispute,  exclu- 
sive of  costs,  exceeds  the  sum  or 
value  of  five  hundred  dollars,  and 
an  alien  is  a  party,  or  the  suit  is 
between  a  citizen  of  the  State  where 
it  is  brought  and  a  citizen  of  an- 
other State:  Provided,  That  no  Cir- 
cuit Court  shall  have  cognizance 
of  any  suit  to  recover  the  contents 
of  any  promissory  note  or  other 
chose  in  action  in  favor  of  an  as- 
signee, unless  a  suit  might  have 
been  prosecuted  in  such  Court  to 
recover  tlie  said  contents  if  no  as- 
signment had  been  made,  except 
in  cases  of  foreign  bills  of  ex- 
change. 

"Second.  Of  all  suits  in  equity, 
where  the  matter  in  dispute,  ex- 
clusive of  costs,  exceeds  the  sum 


or  value  of  five  hundred  dollars, 
and  the  United  States  are  petition- 
ers. 

"Third.  Of  all  suits  at  common 
law  where  the  United  States,  or 
any  officer  thereof  suing  under  the 
autliority  of  auy  act  of  Congress, 
are  plaintilfs." 

*"Chap.  137.— An  act  to  deter- 
mine the  jurisdiction  of  Circuit 
Courts  of  the  United  States,  and  to 
regulate  the  removal  of  causes  from 
State  courts,  and  for  other  pur- 
poses."    18St.  L.  470. 

5  "  Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the 
United  States  of  America  in  Con- 
gress assembled,  That  the  Circuit 
Courts  of  the  United  States  shall 
have  original  cognizance,  concur- 
reut  with  the  courts  of  the  several 
States,  of  all  suits  of  a  civil  nature 
at  common  law  or  in  equity,  where 
the  matter  in  dispute  exceeds,  ex- 
clusive of  costs,  the  sum  or  value 
of  five  hundred  dollars,  and  arising 
under  the  Constitution  or  laws  of 
the  United  States,  or  treaties  made, 
or  which  shall  be  made,  under  their 
authority,  or  in  which  the  United 
States  are  plaintiffs  or  petitioners, 
or  in  which  there  shall  be  a  con- 
troversy between  citizens  of  differ- 
ent States  or  a  controversy  between 
citizens  of  the  same  State  claiming 
lands  under  grants  of  different 
States,  or  a  controversy  between 
citizens  of  a  State  and  foreign 
states,  citizens,  or  subjects;  and 
sliall  have  exclusive  cognizance  of 
all  crimes  and  offenses  cognizable 
under  the  authority  of  the  United 
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by  an  act  approved  March  3,  1887/'  so  as  to  radically  restrict 
the  jurisdiction  of  the  Circuit  Courts.  There  were  many 
errors  in  the  enrollment  of  this  act/  The  act  of  August  13, 
1888,  generally  referred  to  as  the  act  of  1887-8,^  was  passed 
to  correct  these  errors.  The  original  jurisdiction  granted  to 
the  Circuit  Courts  by  this  act  is  their  general  jurisdiction 
concurrent  with  the  courts  of  the  several  States. 

By  the  act  of  1887-8,  §  1,"  the  first  section  of  the  act  of 
1875  is  amended  so  as  to  read  as  follows : 

"That  the  Circuit  Courts  of  the  United  States  shall  have 
original  cognizance,  concurrent  with  the  courts  of  the  several 
States,  of  all  suits  of  a  civil  nature,  at  common  law  or  in 
equity,  where  the  matter  in  dispute  exceeds,  exclusive  of 
interest  and  costs,  the  sum  or  value  of  two  thousand  dollars, 
and  arising  under  the  Constitution  or  laws  of  the  United 
States,  or  treaties  made,  or  which  shall  be  made,  under  their 
authority,  or  in  which  controversy  the  United  States  are 
plaintiits  or  petitioners,  or  in  which  there  shall  be  a  contro- 
versy between  citizens  of  different  States,  in  which  the  matter 


States,  except  as  otherwise  pro- 
vided by  law,  and  concurrent  juris- 
diction with  the  District  Courts  of 
the  crimes  and  offenses  cognizable 
therein.  But  no  person  shall  be 
arrested  in  one  District  for  trial  in 
another  in  any  civil  action  before 
a  Circuit  or  District  Court.  And 
no  civil  suit  shall  be  brought  be- 
fore either  of  said  Courts  against 
any  person  by  any  original  process 
or  proceeding  in  any  other  District 
than  that  whereof  he  is  an  inhabi- 
tant, or  in  which  he  shall  be  found 
at  the  time  of  serving  such  process 
or  commencing  such  proceeding, 
except  as  hereinafter  provided ;  nor 
shall  any  Circuit  or  District  Court 
have  cognizance  of  any  suit 
founded  on  contract  in  favor  of  an 
assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  Court  to 
recover  thereon  if  no  assignment 
had  been  made,  except  in  cases  of 


promissory  notes  negotiable  by  the 
law  merchant  and  bills  of  exchange. 
And  the  Circuit  Courts  shall  also 
have  appellate  jurisdiction  from 
the  District  Courts  under  the  regu- 
lations and  restrictions  prescribed 
bylaw."     18  St.  L.  470,  §  1. 

6  24  St.  L.  552. 

^  Post  §  37. 

^  "  Chap.  866. — An  act  to  correct 
the  enrollment  of  an  act  approved 
March  third,  eighteen  hundred  and 
eighty-seven,  entitled  '  An  act  to 
amend  sections  one,  two,  three,  and 
ten  of  an  act  to  determine  the  juris- 
diction of  the  Circuit  Courts  of  the 
United  States,  and  to  regulate  the 
removal  of  causes  from  the  State 
courts,  and  for  other  purposes,  ap- 
proved March  third,  eighteen  hun- 
dred and  seventy-five.'  "  25  St.  L. 
433,  1  Supp.  Rev.  St.  (2  Ed.)  611. 

9  25  St.  L.  433,  1  Supp.  Rev.  St. 
(2  Ed.)  611. 
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in  dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum 
or  value  aforesaid,  or  a  controversy  between  citizens  of  the 
same  State  claiming  lands  under  grants  of  different  States,  or 
a  controversy  between  citizens  of  a  State  and  foreign  states, 
citizens,  or  subjects,  in  which  the  matter  in  dispute  exceeds, 
exclusive  of  interest  and  costs,  the  sum  or  value  aforesaid, 
and  shall  have  exclusive  cognizance  of  all  crimes  and  offenses 
cognizable  under  the  authority  of  the  United  States,  except 
as  otherwise  provided  by  law,  and  concurrent  jurisdiction 
with  the  District  Courts  of  the  crimes  aud  offenses  cogniz- 
able by  them. 

"But  no  person  shall  be  arrested  in  one  District  for  trial  in 
another  in  any  civil  action  before  a  Circuit  or  District  Court ; 

"  And  no  civil  suit  shall  be  brought  before  either  of  said 
Courts  against  any  person  by  any  original  process  or  proceed- 
ing in  any  other  District  than  that  whereof  he  is  an  inhabi- 
tant, but  where  the  jurisdiction  is  founded  only  on  the  fact 
that  the  action  is  between  citizens  of  different  States,  suit 
shall  be  brought  only  in  the  District  of  the  residence  of  either 
the  plaintiff  or  the  defendant ; 

"  Nor  shall  any  Circuit  or  District  Court  have  cognizance 
of  any  suit,  except  upon  foreign  bills  of  exchange,  to  recover 
the  contents  of  any  promissory  note  or  other  chose  in  action 
in  favor  of  any  assignee,  or  of  any  subsequent  holder  if  such 
instrument  be  payable  to  bearer  and  be  not  made  by  any  cor- 
poration, unless  such  suit  might  have  been  prosecuted  in 
such  Court  to  recover  the  said  contents  if  no  assignment  or 
transfer  had  been  made ; 

"  [And  the  Circuit  Courts  shall  also  have  appellate  jurisdic- 
tion from  the  District  Courts  under  the  regulations  and  restric- 
tions prescribed  by  lawJ]  "'° 

§  7.  The  present  general  right  to  remove  a  suit  from  a 
State  court  to  a  Circuit  Court  of  the  United  States  is  gov- 
erned by  the  act  of  1875,  §  2,  as  amended  by  the  act  of 
1887-8,  §  1.^ — The  original  judiciary  act  of  1789,^  provided 


1°  All  appellate  jurisdiction  was 
taken  from  the  Circuit  Courts  by 
the  act  creating  the  Circuit  Courts 
of  Appeals,  which  is  discussed  post 
§210. 


§7. 

1  25  St.  L.  433,  1  Supp.  Rev.  St. 
(2 Ed.)  611. 

Certain  special  statutes  are  quoted 
poHt  §§  194,  19.J,  19G,  197. 

2  1  St.  L.  73. 
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for  the  removal  of  certain  suits  from  State  courts  to  the  Cir- 
cuit Courts  of  the  United  States,  by  §  12  thereof.^ 


8  "  Sec.  12.  And  be  it  further 
enacted,  That  if  a  suit  be  com- 
menced in  any  State  court  against 
an  alien,  or  by  a  citizen  of  the  State 
iu  which  the  suit  is  brought  against 
a  citizen  of  another  State,  and  tlie 
matter  in  dispute  exceeds  the  afore- 
said sum  or  value  of  five  hundred 
dollars,  exclusive  of  costs,  to  be 
made  to  appear  to  the  satisfaction 
of  the  court ;  and  the  defendant 
shall,  at  the  time  of  entering  his 
appearance  in  such  State  court, 
file  a  petition  for  the  removal  of 
the  cause  for  trial  into  the  next 
Circuit  Court,  to  be  held  in  the 
District  where  the  suit  is  pending, 
or  if  in  the  District  of  Maine  to 
the  District  Court  next  to  be  holden 
therein,  or  if  in  Kentucky  District 
to  the  District  Court  next  to  be 
liolden  therein,  and  offer  good  and 
sufficient  suretj'  for  his  entering  in 
such  Court,  on  the  first  day  of  its 
session,  copies  of  said  pi'ocess 
against  him,  and  also  for  his  there 
appearing  and  entering  special  bail 
in  the  cause,  if  special  bail  was 
originally  requisite  therein,  it  shall 
then  be  the  duty  of  the  State  court 
to  accept  the  surety,  and  proceed 
no  further  in  tlie  cause,  and  any 
bail  that  may  have  been  originally 
taken  shall  be  discharged,  and  the 
said  copies  being  entered  as  afore- 
.said,  in  such  Court  of  the  United 
States,  the  cause  shall  there  pro- 
ceed in  the  same  manner  as  if  it 
had  been  brought  there  by  original 
process.  And  any  attachment  of 
the  goods  or  estate  of  the  defendant 
by  the  original  process,  shall  hold 
the  goods  or  estate  so  attached,  to 
answer  the  final  judgment  in  the 
same  manner  as  by  the  laws  of  such 
State  they  would  have  been  liolden 


to  answer  final  judgment,  had  it 
been  rendered  by  the  court  in 
which  the  suit  commenced.  And 
if  in  any  action  commenced  in  a 
State  court,  the  title  of  land  be  con- 
cerned, and  the  parties  are  citizens 
of  the  same  State,  and  the  matter 
iu  dispute  exceeds  the  sum  or  value 
of  five  hundred  dollars,  exclusive 
of  costs,  the  sum  or  value  being 
made  to  appear  to  the  satisfaction 
of  the  court,  either  party,  before 
the  trial,  shall  state  to  the  court 
and  make  affidavit  if  they  require 
it,  that  he  claims  and  shall  rely 
upon  a  right  or  title  to  the  land, 
under  a  grant  from  a  State  other 
than  that  in  which  the  suit  is  pend- 
ing, and  produce  the  original  grant 
or  an  exemplificaticm  of  it,  except 
wliere  the  loss  of  public  records 
shall  put  it  out  of  his  power,  and 
shall  move  that  the  adverse  party 
inform  the  court,  whether  he 
claims  a  right  or  title  to  the  land 
under  a  grant  from  the  State  in 
which  the  suit  is  pending:  the  said 
adverse  [party]  shall  give  such  in- 
formation, or  otherwise  not  be  al- 
lowed to  plead  such  grant,  or  give 
it  in  evidence  up(m  the  trial,  and  if 
he  informs  that  he  does  claim  under 
such  grant,  the  party  claiming 
under  the  grant  first  mentioned 
may  then,  on  motion,  remove  the 
cause  for  trial  to  the  next  Circuit 
Court  to  be  holden  in  such  District, 
or  if  in  the  District  of  Maine,  to 
the  Court  next  to  be  holden  therein ; 
or  if  in  Kentucky  District,  to  the 
District  Court  next  to  be  holden 
therein;  but  if  he  is  the  defendant, 
shall  do  it  under  the  same  regula- 
tions as  in  the  before-menticmed 
case  of  the  removal  of  a  cause  into 
such  Court  by  an  alien ;  and  neither 
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By  an  act  approved  July  27,  186G,  commonly  called  the 
act  of  18(3G,"*  Congress  provided  for  the  removal  of  a  part 
only  of  a  case  under  circumstances  there  described.  This 
act  was  amended  by  an  act  approved  March  2,  1867,  com- 
monly called  the  act  of  1867,^  so  as  to  provide  for  the  re- 
moval of  such  a  suit  as  is  there  described  by  either  the  plain- 
tiff or  the  defendant,  upon  an  affidavit  of  local  prejudice. 
The  main  provisions  of  the  act  of  1789,  §  12  (excluding  the 
clauses  in  reference  to  land  grants  from  different  States), 
the  main  provisions  of  the  act  of  1866,  and  the  main  pro- 
visions of  the  act  of  1807,  were  codified  as  Rev.  St.,  §  639, 
els.  1,  2,  3.6 


party  removing  the  cause,  shall  be 
allowed  to  plead  or  give  evidence 
of  any  other  title  than  that  by  him 
stated  as  aforesaid,  as  the  ground 
of  his  claim;  and  the  trial  of  issues 
in  fact  in  the  Circuit  Courts  shall, 
in  all  suits,  except  those  of  equity, 
and  of  admiralty,  and  maritime  ju- 
risdiction, be  by  jury."  1  St.  L.  73, 
§12. 

4 14  St.  L.  .306. 

5  14  St.  L.  558. 

6  "  Sec.  G39.  Any  suit  commenced 
in  any  State  court,  wherein  the 
amount  in  dispute,  exclusive  of 
costs,  exceeds  the  sum  or  value  of 
five  hundred  dollars,  to  be  made  to 
appear  to  the  satisfaction  of  said 
court,  may  be  removed,  for  trial, 
into  the  Circuit  Court,  for  the  Dis- 
trict where  such  suit  is  pending, 
next  to  be  held  after  the  filing  of  the 
petition  for  such  removal  herein- 
after mentioned,  in  the  cases  and  in 
the  manner  stated  in  this  section. 

"First.  When  the  suit  is  against 
an  alien,  or  is  by  a  citizen  of  the 
State  wherein  it  is  brought,  and 
against  a  citizen  of  another  State, 
it  may  be  removed  on  the  petition 
of  such  defendant,  filed  in  said 
State  court  at  the  time  of  entering 
his  appearance  in  said  State  court. 


"  Second.  When  the  suit  is 
against  an  alien  and  a  citizen  of  the 
State  wherein  it  is  brought,  or  is 
by  a  citizen  of  such  State  against 
a  citizen  of  the  same,  and  a  citizen 
of  another  State,  it  may  be  so  re- 
moved, as  against  said  alien  or 
citizen  of  another  State,  upon  the 
petition  of  such  defendant,  filed  at 
any  time  before  the  trial  or  final 
hearing  of  the  cause,  if,  so  far  as 
it  relates  to  him,  it  is  brought  for 
the  purpose  of  restraining  or  en- 
joining him,  or  is  a  suit  in  which 
there  can  be  a  final  determination 
of  the  controversy,  so  far  as  con- 
cerns him,  without  the  presence  of 
the  other  defendants  as  parties  in 
the  cause.  But  such  removal  shall 
not  take  away  or  prejudice  the 
right  of  the  plaintiff  to  proceed 
at  the  same  time  with  the  suit  in 
the  State  court,  as  against  the 
other  defendants. 

"  Third.  When  a  suit  is  between 
a  citizen  of  the  State  in  wliich  it  is 
brought  and  a  citizen  of  another 
State,  it  may  be  so  removed  on  the 
petition  of  the  latter,  whether  he 
be  plaintiff  or  defendant,  filed  at 
any  time  before  the  trial  or  final 
hearing  of  the  suit,  if,  before  or  at 
the  time  of  filing  said  petition,  he 
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The  act  of  1875,  §  2,  very  much  extended  the  right  of  re- 


makes and  files  in  said  State  court 
an  affidavit,  stating  that  he  has 
reason  to  believe  and  does  believe 
that,  from  prejudice  or  local  in- 
fluence, he  will  not  be  able  to 
obtain  justice  in  such  State  court. 

"  In  order  to  such  removal,  the 
petitioner  in  the  cases  aforesaid 
must,  at  the  time  of  filing  his  peti- 
tion therefor,  offer  in  said  State 
court  good  and  sufficient  surety 
for  his  entering  in  such  Circuit 
Court,  on  the  first  day  of  its  ses- 
sion, copies  of  said  process  against 
him,  and  of  all  pleadings,  deposi- 
tions, testimony,  and  other  pro- 
ceedings in  the  cause,  or,  in  said 
cases  where  a  citizen  of  the  State 
in  which  the  suit  is  brought  is  a 
defendant,  copies  of  all  process, 
pleadings,  depositions,  testimony, 
and  other  proceedings  in  the  cause 
concerning  or  affecting  the  peti- 
tioner, and  also  for  his  there  ap- 
pearing and  entering  special  bail 
in  the  cause,  if  special  bail  was 
originally  requisite  therein.  It 
shall  thereupon  be  the  duty  of  the 
State  court  to  accept  the  surety 
and  to  proceed  no  further  in  the 
cause  against  the  petitioner,  and 
any  bail  that  may  have  been  orig- 
inally taken  shall  be  discharged. 

"  When  the  said  copies  are  en- 
tei'ed  as  aforesaid  in  the  Circuit 
Court,  the  cause  shall  there  pro- 
ceed in  the  same  manner  as  if  it  had 
been  brought  there  by  original  proc- 
ess, and  the  copies  of  pleadings 
shall  have  the  same  force  and  effect, 
in  every  respect  and  for  every  pur- 
pose, as  the  original  pleadings 
would  have  had  by  the  laws  and 
practice  of  the  courts  of  such  State 
if  the  cause  had  remained  in  the 
State  court." 

CI.  1  of  Rev,  St.,  §  639,  was  re- 


pealed by  the  act  of  1875,  §  2,  quoted 
in  the  next  succeeding  note. 

Baltimore  &  O.  R.  Co.  v.  Bates, 
119  U.  S.  464,  7  Sup.  Ct.  285,  30  L. 
436; 

Fisk  V.  Henarie,  142  U.  S.  459,  12 
Sup.  Ct.  207,  35  L.  1080; 

Norris  v.  Mineral  Point  Tunnel, 
7  Fed.  272, 19  Blatchf.  201; 

La  Mothe  Mfg.  Co.  v.  National 
Tube  Works  Co.,  14  Fed.  Cas.  1053, 

15  Blatchf.  432,  7  Reporter  138; 
McLean  v.  St.  Paul  &  C.  Ry.  Co., 

16  Fed.  Cas.  289,  17  Blatchf.  363, 
26  Int.  Rev.  Rec.  43,  21  Alb.  Law 
J.  47,  14  Am.  Law  Rev.  163. 

It  has  been  held  at  Circuit,  how- 
ever, that  an  alien  may  remove  a 
suit  under  a  supposed  unrepealed 
provision  of  clause  1,  where  a  State 
is  the  plaintiff. 

Post  §  125,  note  4. 

CI.  2  was  repealed  by  the  act  of 
1875,  §2. 

Hyde  v.  Ruble,  104  U.  S.  407,  26 
L.  823; 

King  V.  Cornell,  106  U.  S.  395,  1 
Sup.  Ct.  312,  27  L.  60; 

Holland  v.  Chambeis,  110  U.  S. 
59,  3  Sup.  Ct.  427,  28  L.  70  ; 

Hollister  v.  Bell,  17  Fed.  705,  8 
Sawy.  349; 

Council  V.  Utica,  U.  &  E.  R.  Co., 
13  Fed.  241. 

CI.  3  was  not  repealed  by  the  act 
of  1875. 

Baltimore  &  O.  R.  Co.  v.  Bates, 
119  U.  S.  464,  7  Sup.  Ct.  285,  30  L. 
436; 

Hess  V.  Reynolds,  113  U.  S.  73, 
5  Sup.  Ct.  377,  28  L.  927; 

American  Bible  Society  u.  Grove, 
101  U.  S.  610,  25  L.  847. 

But  cl.  3  was  repealed  by  the  act 
of  1887-8,  quoted  in  the  conclud- 
ing portion  of  this  section. 

Fisk  V.  Henarie,  142  U.  S.  459, 
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moval.'^  By  the  act  of  1887-8,  ^  the  riglit  of  removal  was 
again  restricted ;  by  it  the  second  section  of  the  act  of  1875 
was  amended  so  as  to  read  as  follows  : 

"  Sec.  2.  That  any  snit  of  a  civil  nature,^  at  law  or  in 
equity, ^*^  arising-  under  the  Constitution  or  laws  of  the  United 
States,  or  treaties  made,  or  which  shall  be  made,  under  their 
authority,^^  of  which  the  Circuit  Courts  of  tlie  United  States 
are  given  original  jurisdiction  by  the  preceding  section,^''' 
which  may  now  be  pending,  or  which  may  hereafter  be 
brought,  in  any  State  court,  may  be  removed  by  the  defend- 
ant or  defendants  there in^^  to  the  Circuit  Court  of  the  United 
States  for  the  proper  District.^'^ 

"  Any  other  suit  ^^  of  a  civil  nature,  at  law  or  in  equity,  of 
which  tlie  Circuit  Courts  of  the  United  States  are  given  juris- 
diction hy  the  preceding  section,  and  which  are  [is]  now  pend- 
ing, or  which  may  hereafter  be  brought,  in  any  State  court, 
may  be  removed  into  the  Circuit  Court  of  the  United  States 
for  the  proper  District  by  the  defendant  or  defendants  therein, 
being  non-residents  of  that  State. 


12  Sup.  Ct.  207,  35  L.  1080,  revers- 
ing s.  c,  32  Fed.  417,  13  Sawy.  38, 
s.  c,  35  Fed.  230,  13  Sawy.  318. 

■^  "  Sec.  2.  That  any  suit  of  a  civil 
nature,  at  law  or  in  equity,  now 
pending  or  hereafter  brought  in 
any  State  court  where  the  matter 
in  dispute  exceeds,  exclusive  of 
costs,  the  sum  or  value  of  five  hun- 
dred dollars,  and  arising  under  the 
Constitution  or  laws  of  the  United 
States,  or  treaties  made,  or  which 
shall  be  made,  imder  their  autlior- 
ity,  or  in  which  the  United  States 
shall  be  plaintiff  or  petitioner,  or 
in  which  there  shall  be  a  contro- 
versy between  citizens  of  different 
States,  or  a  controversy  between 
citizens  of  the  same  State  claiming 
lands  under  grants  of  different 
States,  or  a  controversy  between  cit- 
izens of  a  State  and  foreign  states, 
citizens,  or  subjects,  either  party 
may  remove  said  suit  into  the  Cir- 


cuit Court  of  the  United  States  for 
the  proper  District. 

"  And  when  in  any  suit  men- 
tioned in  this  section  there  shall 
be  a  controversy  which  is  wholly 
between  citizens  of  different  States, 
and  which  can  be  fully  determined 
as  between  them,  then  either  one 
or  more  of  the  plaintiffs  or  defend- 
ants actually  interested  in  such  con- 
troversy may  remove  said  suit  into 
the  Circuit  Court  of  the  United 
States  for  the  proper  District." 
18  St.  L.  470. 

8  25  St.  L.  433,  1  Supp.  Rev.  St. 
(2  Ed.)  Gil. 

9  Post  ch.  III. 

10  PoKt  ch.  IV. 
"  Post  ch.  VII. 

12  Post  ch.  V. 

13  Post  ch.  X. 

1*  Post  ch.  XII. 
15  Post  ch.  VIII. 
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"And  when  in  any  suit  mentioned  in  tliis  section  there 
shall  be  a  controversy  which  is  wholly  between  citizens  of 
different  States,  and  which  can  be  fully  determined  as  be- 
tween them,  then  either  one  or  more  of  the  defendants  actually 
interested  in  such  controverey  may  remove  said  suit  into  the 
Circuit  Court  of  the  United  States  for  the  proper  District.^*^ 

"  And  Avhere  a  suit  is  now  pending,  or  may  be  hereafter 
brought,  in  any  State  court,  in  which  there  is  a  controversy 
between  a  citizen  of  the  State  in  which  the  suit  is  brought 
and  a  citizen  of  another  State,  any  defendant,  being  such 
citizen  of  another  State,  may  remove  such  suit  into  the  Cir- 
cuit Court  of  the  United  States  for  the  proper  District,  at  any 
time  before  the  trial  thereof,  when  it  shall  be  made  to  appear 
to  said  Circuit  Court  that  from  prejudice  or  local  influence 
he  will  not  be  able  to  obtain  justice  in  such  State  court,  or 
in  any  other  State  court  to  which  the  said  defendant  may, 
under  the  laws  of  the  State,  have  the  right,  on  account  of 
such  prejudice  or  local  influence,  to  remove  said  cause  r^'^ 

"  Provided^  That  if  it  further  appear  that  said  suit  can  be 
fully  and  justly  determined  as  to  the  other  defendants  in  the 
State  court,  without  being  affected  by  such  prejudice  or  local 
influence,  .and  that  no  party  to  the  suit  will  be  prejudiced  by 
a  separation  of  the  parties,  said  Circuit  Court  may  direct  the 
suit  to  be  remanded,  so  far  as  relates  to  such  other  defend- 
ants, to  the  State  court,  to  be  proceeded  with  therein. 

"  At  any  time  before  the  trial  of  any  suit  which  is  now 
pending  in  any  Circuit  Court  or  may  hereafter  be  entered 
therein,  and  which  lias  been  removed  to  said  Court  from  a 
State  court  on  the  affidavit  of  any  party  plaintiff  that  he  had 
reason  to  believe  and  did  believe  that,  from  prejudice  or  local 
influence,  he  was  unable  to  obtain  justice  in  said  State  court, 
the  Circuit  Court  shall,  on  application  of  the  other  party,  ex- 
amine into  the  truth  of  said  affidavit  and  the  grounds  thereof, 
and,  unless  it  shall  appear  to  the  satisfaction  of  said  Court 
that  said  party  will  not  be  able  to  obtain  justice  in  such  State 
court,  it  sliall  cause  the  same  to  be  remanded  thereto. 

"  Whenever  any  cause  shall  be  removed  from  any  State 
court  into  any  Circuit  Court  of  the  United  States,  and  the 

^'^Post  ch.  IX.  I     -iTPost  ch.  XIII. 
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Circuit  Court  shall  decide  that  the  cause  was  improperly 
removed,  and  order  the  same  to  be  remanded  to  the  State 
court  from  whence  it  came,  such  remand  shall  be  immediately 
carried  into  execution,  and  no  appeal  or  writ  of  error  from 
the  decision  of  the  Circuit  Court  so  remanding  such  cause 
shall  be  allowed."^^ 

§  8.  The  method  of  removal,  in  most  cases,  is  prescribed 
by  the  act  of  1875,  §  3,  as  amended  by  the  act  of  1887-8, 
§  1.1 — In  the  acts  of  1789,^  18GG,  and  18G7,  codified  as  Rev. 
St.,  §  639,^  the  method  of  removal  is  prescribed  in  the  sections 
giving  the  right.  In  the  act  of  1875,  the  method  is  prescribed 
by  a  separate  section,  §  3  of  the  act."^     The  method  prescribed 


18  Post  ch.  XV,  §  204. 

§8. 

125  St.  L.  433,  1  Supp.  Rev.  St. 
(2  Ed.)  611. 

2  Quoted,  ante  §  7,  note  3. 

8  Quoted,  ante  §  7,  note  6, 

*"Sec.  3.  That  whenever  either 
party,  or  any  one  or  more  of  the 
plaintiffs  or  defendants  entitled  to 
remove  any  suit  mentioned  in  tlie 
next  preceding  section  shall  desire 
to  remove  such  suit  from  a  State 
court  to  the  Circuit  Court  of  the 
United  States,  he  or  they  may  make 
and  file  a  petition  in  such  suit  in 
such  State  court  before  or  at  the 
term  at  which  said  cause  could  be 
first  tried  and  before  the  trial 
thereof  for  the  removal  of  such  suit 
into  the  Circuit  Court  to  be  held  in 
the  District  where  such  suit  is 
pending,  and  shall  make  and  tile 
therewith  a  bond,  with  good  and 
sufficient  surety,  for  his  or  their 
entering  in  such  Circuit  Court,  on 
the  first  day  of  its  then  next  ses- 
sion, a  copy  of  the  record  in  such 
suit,  and  for  paying  all  costs  th;it 
may  be  awarded  by  the  said  Cir- 
cuit Court,  if  said  Court  shall  hold 
that  such  suit  was  wrongfully  or 
improperly  removed  thereto,  and 
also  for  there  appearing  and  enter- 


ing special  bail  in  such  suit,  if  spe- 
cial bail  was  originally  requisite 
therein,  it  shall  then  be  the  duty 
of  the  State  court  to  accept  said 
petition  and  bond,  and  proceed  no 
further  in  such  suit,  and  any  bail 
that  may  have  been  originally  taken 
shall  be  discharged;  and  the  said 
copy  being  entered  as  aforesaid  in 
said  Circuit  Court  of  the  United 
States,  the  cause  shall  then  proceed 
in  the  same  manner  as  if  it  had  been 
originally  commenced  in  the  said 
Circuit  Court;  and  if  in  any  action 
commenced  in  a  State  court  the 
title  of  land  be  concerned,  and  the 
parties  are  citizens  of  the  same 
State,  and  the  matter  in  dispute 
exceed  the  sum  or  value  of  five 
hundred  dollars,  exclusive  of  costs, 
the  sum  or  value  being  made  to  ap- 
pear, one  or  more  of  the  plaintiffs 
or  defendants,  before  the  trial,  may 
state  to  the  court,  and  make  affi- 
davit, if  the  court  require  it,  that 
he  or  they  claim  and  shall  rely  upon 
a  right  or  title  to  the  land  under  a 
grant  from  a  State,  and  produce 
the  original  grant,  or  an  exemplifi- 
cation of  it,  except  Avhere  the  loss 
of  public  recoi'ds  shall  put  it  out  of 
his  or  their  power,  and  shall  move 
that  any  one  or  more  of  the  adverse 
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by  the  act  of  1875,  §  3,  was  somewhat  inodified  by  §  1  of  the 
amendatory  act  of  1887-8.'^  Section  three  of  said  act  was 
thereby  amended  so  as  to  read  as  follows : 

"  Sec.  3.  That  whenever  any  party  entitled  to  remove  any 
suit  mentioned  in  the  next  preceding  section,  except  in  such 
cases  as  are  provided  for  in  the  last  clause  of  said  section,  may 
desire  to  remove  such  suit  from  a  State  court  to  the  Circuit 
Court  of  the  United  States,  he  may  make  and  file  a  petition 
in  such  suit  in  such  State  court  at  the  time,  or  any  time  be- 
fore the  defendant  is  required  by  the  laws  of  the  State  or  the 
rule  of  the  State  court  in  which  such  suit  is  brought  to  an- 
swer or  plead  to  the  declaration  or  complaint  of  the  plaintiff, 
for  the  removal  of  such  suit  into  the  Circuit  Court  to  be  held 
in  the  District  where  such  suit  is  pending,^  and  shall  make 
and  file  therewith  a  bond,  with  good  and  sufficient  surety, 
for  his  or  their  entering  in  such  Circuit  Court,  on  the  first 
day  of  its  then  next  session,  a  copy  of  the  record  in  such  suit, 
and  for  paying  all  costs  that  may  be  awarded  by  the  said  Cir- 
cuit Court  if  said  Court  shall  hold  that  such  suit  was  wrong- 
fully or  improperly  removed  thereto,  and  also  for  their  [there  ?] 
appearing  and  entering  special  bail  in  such  suit  if  special  bail 
was  originally  requisite  therein." 

"  It  shall  then  be  the  duty  of  the  State  court  to  accept  said 
petition  and  bond,  and  proceed  no  further  in  such  suit;** 

"  And  the  said  copy  being  entered  as  aforesaid  in  said  Cir- 
cuit Court  of  the  United  States,  the  cause  shall  then  proceed 


party  inform  the  court  whether  he 
or  they  claim  a  riglit  or  title  to  the 
land  under  a  grant  from  some  other 
State,  the  party  or  parties  so  re- 
quired shall  give  such  information, 
or  otherwise  not  be  allowed  to  plead 
such  grant,  or  give  it  in  evidence 
upon  the  trial;  and  if  he  or  they 
inform  that  he  or  they  do  claim 
under  such  grant,  any  one  or  more 
of  the  party  moving  for  such  in- 
formation may  then,  on  petition 
and  bond  as  hereinbefore  men- 
tioned in  this  act,  remove  the  cause 
for  trial  to  the  Circuit  Court  of  the 
United  States  next  to  bo  lioldeu  in 


such  District;  and  any  one  of  either 
party  removing  the  cause  shall  not 
be  allowed  to  plead  or  give  evidence 
of  any  other  title  than  that  by  him 
or  them  stated  as  aforesaid  as  the 
ground  of  his  or  their  claim,  and 
the  trial  of  issues  of  fact  in  the 
Circuit  Courts  shall,  in  all  suits 
except  those  of  equity  and  of  ad- 
miralty and  maritime  jurisdiction, 
be  by  jury."     18  St.  L.  470. 

S25  St.  L.  433,  1  Supp.  Rev.  St. 
(2 Ed.)  611. 

«  Post  ch.  X. 

'Post  ch.  XI. 

»  Post  ch.  XII. 
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in  the  same  niauner  as  if  it  had  been  originally  commenced  in 
the  said  Circuit  Court ;  '** 

"  And  if  in  any  action  commenced  in  a  State  court  the  title 
of  land  be  concerned,  and  the  parties  are  citizens  of  the  same 
State,  and  the  matter  in  dispute  exceed  the  sum  or  value  of 
two  thousand  dollars,  exclusive  of  interest  and  costs,  the  sum 
or  value  being  made  to  appear,  one  or  more  of  the  plaintiffs 
or  defendants,  before  the  trial,  may  state  to  the  court,  and 
make  affidavit  if  the  court  require  it,  that  he  or  they  claim 
and  shall  rely  upon  a  right  or  title  to  the  land  under  a  grant 
from  a  State,  and  produce  the  original  grant,  or  an  exemplifi- 
cation of  it,  except  where  the  loss  of  public  records  shall  put  it 
out  of  his  or  their  power,  and  shall  move  that  any  one  or  more 
of  the  adverse  party  inform  the  court  whether  he  or  they 
claim  a  right  or  title  to  the  land  under  a  grant  from  some 
other  State,  the  party  or  parties  so  required  shall  give  such 
information,  or  otherwise  not  be  allowed  to  plead  such  grant 
or  give  it  in  evidence  upon  the  trial ; 

"  And  if  he  or  they  inform  that  he  or  they  do  claim  under 
such  grant,  any  one  or  more  of  the  party  moving  for  such  in- 
formation may  then,  on  petition  and  bond,  as  hereinbefore 
mentioned  in  this  act,  remove  the  cause  for  trial  to  the  Cir- 
cuit Court  of  the  United  States  next  to  be  holden  in  such 
District ; 

"  And  any  one  of  either  party  removing  the  cause  shall  not 
be  allowed  to  plead  or  give  evidence  of  any  other  title  than 
that  by  him  or  them  stated  as  aforesaid  as  the  ground  of  his 
or  their  claim. "^'^ 

§  9.  The  validity  of  proceedings  had  in  a  State  conrt 
before  removal  is  preserved  by  the  act  of  1875,  §  4.^— 
"  Sec.  4.  That  when  any  suit  shall  be  removed  from  a  State 
court  to  a  Circuit  Court  of  the  United  States,  any  attach- 
ment or  sequestration  of  the  goods  or  estate  of  the  defendant 
had  in  such  suit  in  the  State  court  shall  hold  the  goods  or 
estate  so  attached  or  sequestered  to  answer  the  final  judg- 
ment or  decree  in  the  same  manner  as  by  law  they  would 


^  Post  ch.  XV. 
10  Post  ch.  XIV. 


§0. 

1 18  St.  L.  470,  1  Supp.  Kev.  St. 
(2  Ed.)  83, 
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have  been  held  to  answer  final  judgment  or  decree  had  it 
been  rendered  by  the  court  in  which  said  suit  was  com- 
menced ; 

"  And  ail  bonds,  undertakings,  or  security  given  by  either 
party  in  such  suit  prior  to  its  removal  shall  remain  valid  and 
effectual,  notwithstanding  said  removal ; 

"  And  all  injunctions,  orders,  and  other  proceedings  had  in 
such  suit  prior  to  its  removal  shall  remain  in  full  force  and 
effect  until  dissolved  or  modified  by  the  Court  to  which  such 
suit  shall  be  removed."  ^ 

§  10.  A  suit  improperly  removed  from  a  State  court 
should  be  remauded  thereto  by  a  Circuit  Court,  under 
the  act  of  1875,  §  5.i — "Sec.  5.  That  if,  in  any  suit  com- 
menced in  a  Circuit  Court,  or  removed  from  a  State  court 
to  a  Circuit  Court  of  the  United  States,  it  shall  appear  to 
the  satisfaction  of  said  Circuit  Court,  at  any  time  after  sucli 
suit  has  been  brought  or  removed  thereto,  that  such  suit 
does  not  really  and  substantially  involve  a  dispute  or  con- 
troversy projDcrly  within  the  jurisdiction  of  said  Circuit 
Court,  or  that  the  parties  to  said  suit  have  been  improperly 
or  collusively  made  or  joined,  either  as  plaintiffs  or  de- 
fendants, for  the  purpose  of  creating  a  case  cognizable  or 
removable  under  this  act,  the  said  Circuit  Court  shall  pro- 
ceed no  further  therein,  but  shall  dismiss  the  suit  or  re- 
mand it  to  the  court  from  which  it  was  removed  as  justice 
may  require,  and  shall  make  such  order  as  to  costs  as  shall 
be  just;  \_but  the  order  of  said  Circuit  Court  dismissing  or  re- 
manding said  cause  to  the  State  court  shall  be  reviewable  by  the 
Supreme   Court  on  tvrit  of  error  or  ajjpeal,  as  the  case  may 

§  11.  The  Circuit  Court  begins,  in  a  removed  case,  where 
the  State  court  quit,  under  the  act  of  1875,  §  6.i— "  Sec.  6. 
That  the  Circuit  Court  of  the  United  States  shall,  in  all  suits 
removed  under  the  provisions  of  this  act,  proceed  therein  as 


2  Po.si  ch.  XV. 

§  10. 

M8  St.  L.  470,  1  Supp.  Rev.  St. 
(2  Ed.)  83. 

This  clause  is  discussed  posi 
cb.  XV. 


2  This  clause    was    repealed  by 

po.s*  §  20. 

§11. 

1 18  St.  L.  470,  1  Supp.  Rev.  St. 
(2  Ed.)  83. 
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if  the  suit  had  been  originally  commenced  in  said  Circuit 
Court,  and  the  same  proceedings  had  been  taken  in  such  suit 
in  said  Circuit  Court  as  shall  have  been  had  therein  in  said 
State  court  prior  to  its  removal."  ^ 

§  12.  A  removing  party  is  excused  from  filing  tlie  record 
of  the  State  court  in  the  Circuit  Court,  in  certain  cases, 
by  tlie  act  of  1875,  §  7,^— "Sec.  7.  That  in  all  causes  re- 
movable under  this  act,  if  the  term  of  the  Circuit  Court  to 
which  the  same  is  removable,  then  next  to  be  holden,  shall 
commence  within  twenty  days  after  filing  tlie  petition  and 
bond  in  the  State  court  for  its  removal,  then  he  or  they  who 
apply  to  remove  the  same  shall  have  twenty  days  from  such 
application  to  file  said  copy  of  record  in  said  Circuit  Court 
and  enter  appearance  therein ;  and  if  done  within  said  twenty 
days,  such  filing  and  appearance  shall  be  taken  to  satisfy  the 
said  bond  in  that  behalf ; 

"  That  if  the  clerk  of  the  State  court  in  which  any  such 
cause  shall  be  pending,  shall  refuse  to  any  one  or  more  of  the 
parties  or  persons  applying  to  remove  the  same,  a  copy  of  the 
record  therein,  after  tender  of  legal  fees  for  such  copy,  said 
clerk  so  offending  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof  in  the  Circuit  Court  of  the  United 
States  to  which  said  action,  or  proceeding  was  removed,  shall 
be  punished  by  imprisonment  not  more  than  one  year,  or  by 
fine  not  exceeding  one  thousand  dollars,  or  both  in  the  discre- 
tion of  the  Court. 

"  And  the  Circuit  Court  to  which  any  cause  shall  be  re- 
movable under  this  act,  shall  have  power  to  issue  a  writ  of 
certiorari  to  said  State  court  commanding  said  State  court  to 
make  return  of  the  record  in  any  such  cause  removed  as 
aforesaid,  or  in  which  any  one  or  more  of  the  plaintiffs  or 
defendants  have  complied  with  the  provisions  of  this  act  for 
the  removal  of  the  same,  and  enforce  said  writ  according  to 
law; 

"  And  if  it  shall  be  impossible  for  the  parties  or  persons 
removing  any  cause  under  this  act,  or  complying  with  the 


2  Post  ch.  XV. 
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provisions  for  the  removal  thereof,  to  obtain  such  copy,  for 
the  reason  that  the  clerk  of  said  State  court  refuses  to  furnish 
a  copy,  on  payment  of  legal  fees,  or  for  any  other  reason,  the 
Circuit  Court  shall  make  an  order  requiring  the  prosecutor 
in  any  such  action  or  proceeding  to  enforce  forfeiture  or  re- 
cover penalty  as  aforesaid,  to  file  a  copy  of  the  paper  or  pro- 
ceeding by  which  the  same  was  commenced,  within  such  time 
as  the  Court  may  determine ;  and  in  default  thereof  the 
Court  sliall  dismiss  the  said  action  or  proceeding ; 

"  But  if  said  order  shall  be  complied  with,  then  said  Circuit 
Court  shall  require  the  other  party  to  plead,  and  said  action, 
or  proceeding  shall  proceed  to  final  judgment ;  and  the  said 
Circuit  Court  may  make  an  order  requiring  the  parties 
thereto  to  plead  de  novo  ;  and  the  bond  given,  conditioned  as 
aforesaid,  shall  be  discharged  so  far  as  it  requires  copy  of 
the  record  to  be  filed  as  aforesaid." 

§  13.  Process  in  certain  local  actions  begun  in  a  Circuit 
Court  may  be  served  personally  outside  the  District,  or  by 
publication  if  personal  service  is  not  practicable,  under 
the  act  of  1875,  §  8,^ — "  Sec.  8.  That  when  in  any  suit,  com- 
menced in  any  Circuit  Court  of  the  United  States,  to  enforce 
any  legal  or  equitable  lien  upon,  or  claim  to,  or  to  remove 
any  incumbrance  or  lien  or  cloud  upon  the  title  to  real  or 
personal  property  within  the  District  where  such  suit  is 
brought,  one  or  more  of  the  defendants  therein  shall  not  be 
an  inhabitant  of,  or  found  within,  the  said  District,  or  shall 
not  voluntarily  appear  thereto,  it  shall  be  lawful  for  the  Court 
to  make  an  order  directing  such  absent  defendant  or  defend- 
ants to  appeal-,  plead,  answer,  or  demur,  by  a  day  certain  to 
be  designated,  which  order  shall  be  served  on  such  absent 
defendant  or  defendants,  if  practicable,  wherever  found,  and 
also  upon  the  person  or  persons  in  possession  or  charge  of 
said  property,  if  any  there  be  ; 

"  Or  where  such  personal  service  upon  such  absent  defend- 


§13. 

1 18  St.  L.  470,  1  Supp.  Rev.  St. 
(2  Ed.)  83. 

This  section  has  no  direct  bear- 
ing upon  the  subject  of  the  removal 
pf  causes,  but  it  seems  desirable  to 


present  all  the  sections  of  the  acts 
of  187.")  and  1887-8  that  are  in  force, 
as  a  knowledge  of  all  the  sections 
is  necessary  to  a  complete  under- 
standing of  those  directly  upon  the 
subject  of  removal. 
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ant  or  defendants  is  not  practicable,  such  order  shall  be  pnl> 
lished  in  such  manner  as  the  Court  may  direct,  not  less  than 
once  a  week  for  six  consecutive  weeks  ; 

"And  in  case  such  absent  defendant  shall  not  appear, 
plead,  answer,  or  demur  within  the  time  so  limited,  or  within 
some  further  time,  to  be  allowed  by  the  Court,  in  its  discre- 
tion, and  upon  proof  of  the  service  or  publication  of  said 
order,  and  of  the  performance  of  the  directions  contained  in 
the  same,  it  shall  be  lawful  for  the  Court  to  entertain  juris- 
diction, and  proceed  to  the  hearing  and  adjudication  of  such 
suit  in  the  same  manner  as  if  such  absent  defendant  had  been 
served  with  process  within  the  said  District ; 

"  But  said  adjudication  shall,  as  regards  said  absent  defend- 
ant or  defendants  without  appearance,  affect  only  the  property 
which  shall  have  been  the  subject  of  the  suit  and  under  the 
jurisdiction  of  the  Court  therein,  within  such  District, 

"  And  when  a  part  of  the  said  real  or  personal  property 
against  which  such  proceeding  shall  be  taken  shall  be  within 
another  District,  but  within  the  same  State,  said  suit  may  be 
brought  in  either  District  in  said  State  : 

"  Provided,  however,  That  any  defendant  or  defendants  not 
actually  personally  notified  as  above  provided  may,  at  any 
time  within  one  year  after  final  judgment  in  any  suit  men- 
tioned in  this  section,  enter  his  appearance  in  said  suit  in  said 
Circuit  Court,  and  thereupon  the  said  Court  shall  make  an 
order  setting  aside  the  judgment  therein,  and  permitting  said 
defendant  or  defendants  to  plead  therein  on  pa^anent  by  liim 
or  them  of  such  costs  as  the  Court  shall  deem  just ;  and  there- 
upon said  suit  shall  be  proceeded  with  to  final  judgment 
according  to  law."  ^ 

§  14.  A  formal  proceeding  to  revive  a  suit,  where  a  party 
dies  after  judgment,  is  dispensed  with,  as  a  condition  to 
an  appeal  or  writ  of  error,  by  the  act  of  1875,  §  9.^ — 
"  Sec.  9.  That  whenever  either  party  to  a  final  judgment  or 
decree  which  has  been  or  shall  be  rendered  in  any  Circuit 
Court  has  died  or  shall  die  before  the  time  allowed  for  tak- 


2  This  section  is  expressly  saved 
from  repeal  by  the  act  of  18S7-8, 
post  %  19, 
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iug  an  appeal  or  bringing-  a  writ  of  error  has  expired,  it  shall 
not  be  necessary  to  revive  the  suit  by  any  formal  proceecUngs 

aforesaid. 

"  The  representative  of  such  deceased  party  may  file  in 
the  office  of  the  clerk  of  such  Circuit  Court  a  duly  certified 
copy  of  his  appointment  and  thereupon  may  enter  an  appeal 
or  bring  writ  of  error  as  the  party  he  represents  might  have 

done. 

"  If  the  party  in  whose  favor  such  judgment  or  decree  is 
rendered  has  died  before  appeal  taken  or  writ  of  error  brought, 
notice  to  his  representatives  shall  be  given  from  the  Supreme 
Court,  as  provided  in  case  of  the  death  of  a  party  after  ap- 
peal taken  or  writ  of  error  brought." 

§  15.  Couflictiug  laws  are  repealed  by  the  act  of  1875, 
§  10.1 — "Sec.  10.  That  all  acts  and  parts  of  acts  in  conflict 
with  the  provisions  of  this  act  are  hereby  repealed."  ^ 

§  16.  A  receiver  or  manager  of  property  appointed  by 
a  Federal  Conrt  is  subject  to  State  laws  governing  the 
owner  of  the  property,  by  the  act  of  1887-8,  §  '2.i— 
"  Sec.  2.  That  whenever  in  any  cause  pending  in  any  Court 
of  the  United  States  there  shall  be  a  receiver  or  manager  in 
possession  of  any  property,  such  receiver  or  manager  shall 
manage  and  operate  such  property  according  to  the  require- 
ments of  the  valid  laws  of  the  State  in  which  such  property 
shall  be  situated,  in  the  same  manner  that  the  owner  or  pos- 
sessor thereof  would  be  bound  to  do  if  in  possession  thereof.'-^ 

"  Any  receiver  or  manager  who  shall  willfully  violate  the 
provisions  of  this  section  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall,  on  conviction  thereof,  be  punished  by  a 
fine  not  exceeding  tliree  thousand  dollars,  or  by  imprison- 
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'  18  St.  L.  470,  1  Supp.  Rev.  St. 
(2  Ed.)  83. 

-  This  act  repealed  Rev.  St.,  §  039, 
cl.  1  and  cl.  2,  but  not  cl.  3. 

Ante  §  7,  note  6  and  cases  cited. 

Special  statutes  conferring  juris- 
diction upon  Circuit  Courts  by  orig- 
inal process  (jwst  ch.  V)  or  by  re- 


moval (post  §§  194,  19.5,  196),  were 
not  repealed  by  tbe  act  of  1875. 

§16. 

'  25  St.  L,  433,  1  Supp.  Rev.  St. 
(2  Ed.)  611. 

2  Erb  V.  Morasch,  177  U.  S.  584, 
20  Sup.  Ct.  819,  44  L.  897,  affirming 
s.  c,  GO  Kan.  251,  56  Pac.  133. 
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ment  not  exceeding  one  year,  or  by  both  said  punishments, 
in  the  discretion  of  the  Court." 

§  17.  A  receiver  or  manager  of  property  appointed  by 
a  Federal  Court  is  suable  for  any  act  or  transaction  as 
such  receiver  or  manager,  without  leave  of  the  Court  ap- 
pointing him,  by  the  act  of  1887-8,  §  3.i— "Sec.  3.  That 
every  receiver  or  manager  of  any  property  appointed  by  any 
Court  of  the  United  States  may  be  sued  in  respect  of  any 
act  or  transaction  of  his  in  carrying  on  the  business  connected 
with  such  property,  without  the  previous  leave  of  the  Court 
in  which  such  receiver  or  manager  was  appointed ; 

"  But  such  suit  shall  be  subject  to  tlie  general  equity  ju- 
risdiction of  the  Court  in  which  such  receiver  or  manairer 
was  appointed,  so  far  as  the  same  shall  be  necessary  to  the 
ends  of  justice."  ^ 

§  18.  A  National  banking  association  is  required  to  be 
treated  as  a  citizen  of  the  State  in  which  it  is  located,  by 
the  act  of  1887-8,  §  4.'_"Sec.  4.  That  all  National  bank- 
ing associations  establislied  under  the  laws  of  the  United 
States  shall,  for  the  purposes  of  all  actions  by  or  against 
them,  real,  personal,  or  mixed,  and  all  suits  in  equity,  be 
deemed  citizens  of  the  States  in  which  they  are  respectively 
located ; 

"  And  in  such  cases  the  Circuit  and  District  Court  shall 
not  have  jurisdiction  other  than  such  as  they  would  have  in 
cases  between  individual  citizens  of  the  same  State. 

♦'  The  provisions  of  this  section  shall  not  be  held  to  affect 
the  jurisdiction  of  the  Courts  of  the  United  States  in  cases 
commenced  by  the  United  States  or  by  direction  of  any  offi- 
cer thereof,  or  cases  for  winding  up  the  affairs  of  any  such 
bank."  ~ 

§  19.  Certain  statutes  are  expressly  saved  from  repeal, 
by  the  act  of  1887-8,  §  5.'—"  Sec.  5.  That  nothing  in  this 
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act  shall  be  held,  deemed,  or  construed  to  repeal  or  affect  any 
jurisdiction  or  right  mentioned  either  in  sections  six  hundred 
and  fortj'-one,  or  in  six  hundred  and  forty-two,  or  in  six  hun- 
dred and  forty-three,  or  in  seven  hundred  and  twenty-two, 
or  in  title  twenty-four  of  the  Revised  Statutes  of  the  United 
States,  or  mentioned  in  section  eight  of  the  act  of  Congress 
of  which  this  act  is  an  amendment,  or  in  the  act  of  Consrress 
approved  March  first,  eighteen  hundred  and  seventy-five, 
entitled  '  An  act  to  protect  all  citizens  in  their  civil  and  legal 
rights.' " 

§  20.  Other  statutes  are  repealed,  by  the  act  of  1887-8, 
§  6.1 — "  Sec.  6.  That  the  last  paragraph^  of  section  five  of  the 
act  of  Congress  approved  March  third,  eighteen  hundred  and 
seventy-five,  entitled  '  An  act  to  determine  the  jurisdiction 
of  Circuit  Courts  of  the  United  States  and  to  regulate  the 
removal  of  causes  from  State  courts,  and  for  other  purposes,' 
and  section  six  hundred  and  forty  of  the  Revised  Statutes,^ 
and  all  laws  and  parts  of  laws  hi  conflict  with  the  provisions 
of  this  act,^  be,  and  the  same  are  hereby  repealed : 

"  Provided,  That  this  act  shall  not  affect  the  jurisdiction 
over  or  disposition  of  any  suit  removed  from  the  court  of 
any  State,  or  suit  commenced  in  any  Court  of  the  United 
States,  before  the  passage  hereof^  except  as  otherwise  ex- 
pressly provided  in  this  act." 

§  21.  The  United  States  Judges  are  protected  from  their 
relatives  who  want  office  under  them,  by  the  act  of  1887-8, 
§  7.1 — "  Sec.  7.  That  no  person  related  to  any  Justice  or  Judge 
of  any  Court  of  the  United  States  by  affinity  or  consanguin- 
ity within  the  degree  of  first  cousin  shall  hereafter  be  ap- 
pointed by  such  Court  or  Judge  to,  or  employed  by  such 
Court  or  Judge  in,  any  office  or  duty  in  any  Court  of  which 
such  Justice  or  Judge  may  be  a  member." 


§20. 

1  25   St.  L.  433,  1  Supp.  Rev.  St. 
(2  Ed.)  Oil. 

2  Ante  §  10,  printed  in  brackets 
in  italics. 

8  Quoted  post  §  lOG,  note  IG. 


*  Compare  ante  §  7,  note  6. 
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CHAPTER  II. 


FUNDAMENTAL   PRINCIPLES. 


§  22.  This  volume  is  written  on  the  theory  of  strict  con- 
struction.— The  basic  theory  of  this  volume  is  that  the  juris- 
diction of  the  Courts  of  the  United  States  is  limited  ;  ^  that 
the  right  of  removal  of  a  cause  from  a  State  court  to  a  Uni- 
ted States  Circuit  Court  is  statutory  only ;  ^  that  the  purpose 
of  the  judiciary  act  of  1887-8  ^  is  to  restrict  the  jurisdiction 
of  the  Courts  of  the  United  States,  especially  by  removal 
from  State  courts ;  *  and  that  where  the  right  of  removal  is 
doubtful,  the  United  States  Circuit  Courts  should  decline 
jurisdiction.^  In  conformity  to  this  theory,  preference  has 
been  given  herein  to  those  decisions  of  Circuit  Courts  of  Ap- 
peals and  Circuit  Courts  favoring  a  restricted  removability 
of  causes,  unless  clearly  erroneous,  when  the  questions  in- 
volved have  not  been  decided  by  the  Supreme  Court,  and  the 
decisions  of  the  lower  Courts  are  conflicting. 

§  23.  *'  The  Courts  of  tlie  United  States  are  Courts  of 
limited  jurisdiction. "^ — The  limits  within  which  jurisdiction 
may  be  conferred  by  law  upon  the  Courts  of  the  United 
States  are  fixed  by  the  Constitution.^ 

The  Supreme  Court  of  the  United  States  derives  its 
original  jurisdiction  solely  from  the   Constitution,^  and  no 


§22. 

1  Post  §  23. 

2  Pout  §  29. 
»Ante  §§6,  7,  8. 
"  Post  §  38. 

6  Post  §  39. 
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1  Olds  Wagon  Works  v.  Benedict, 
32  U.  S.  App.  116,  14  C.  C.  A.  285, 
67  Fed.  1;    ■ 

Hunt  V.  Howes,  41  U.  S.  App. 
152,  21  C.  C.  A.  356,  74  Fed.  657; 

Roback  v.  Taylor,  20  Fed.  Cas. 


852,  2  Bond  36,  14  Pittsb.  Leg.  J. 
137,  4  Int.  Rev.  Rec.  170. 

^Ante§  2. 

^Ante^  3; 

United  States  v.  Hudson,  7 
Cranch  32,  3  L.  259; 

New  .Jersey  v.  New  York,  8  Pet. 
284,  8  L.  127; 

Rhode  Island  ?\  Massachusetts, 
12  Pet.  657,  9L.  1233; 

United  States  v.  Texas,  143  U.  S. 
621,  12  Sup.  Ct.  488,  36  L.  285. 
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other  original  jurisdiction  can  be  conferred  upon  it  by 
law.* 

The  jurisdiction  of  the  inferior  Courts  of  the  United  States, 
and  the  appellate  jurisdiction  of  the  Supreme  Court,  is  such 
only  as  the  statutes  of  the  United  States  confer  upon  thern.^ 

While  the  Constitution''  provides  that  "  the  judicial  power 
shall  extend  to  "  certain  enumerated  cases,  this  judicial  power 
(except  the  origmal  jurisdiction  of  the  Supreme  Court)  lies 
dormant  unless  Congress  provides  by  law  for  its  exercise." 


^Marbury  v.  Madison,  1  Crancli 
137,  2  L.  60. 

* "  The  powers  of  the  general 
government  are  made  up  of  con- 
cessions from  the  several  States; 
whatever  is  not  expressly  given  to 
the  former,  the  latter  expressly 
reserve.  The  judicial  power  of  the 
United  States  is  a  constituent  part 
of  those  concessions;  that  power  is 
to  be  exercised  by  Courts  organized 
for  the  purpose,  and  brought  into 
existence  by  an  effort  of  the  legis- 
lative power  of  the  Union.  Of  all 
the  Courts  which  the  United  States 
may,  under  their  general  powers, 
constitute,  one  only — the  Supreme 
Court — possesses  jurisdiction  de- 
rived immediately  from  the  Consti- 
tution, and  of  which  the  legislative 
power  cannot  deprive  it.  All  other 
Courts  created  by  tlie  general  gov- 
ernment possess  no  jurisdiction 
but  what  is  given  them  by  the 
power  that  creates  them,  and  can 
be  vested  with  none  but  what  the 
power  ceded  to  the  general  govern- 
ment will  authorize  them  to  con- 
fer." United  States  v.  Hudson,  7 
Cranch  32,  3  L.  259. 

"  Congress  may  withhold  from 
any  Court  of  its  creation  jurisdic- 
tion of  any  of  the  enumerated  con- 
troversies. Courts  created  by  stat- 
ute can  have  no  jurisdiction  but 
such  as  the  statute  confers.  Xo 
pne  of  them  can  assert  a  just  claim 


to  jurisdiction  exclusively  con- 
ferred on  another,  or  withheld  from 
all. 

"  The  Constitution  has  defined 
the  limits  of  the  judicial  power  of 
the  United  States,  but  has  not  pre- 
scribed how  much  of  it  shall  be  ex- 
ercised by  the  Circuit  Court;  con- 
sequently, the  statute  which  does 
prescribe  the  limits  of  their  juris- 
diction, cannot  be  in  conflict  with 
the  Constitution,  unless  it  confers 
powers  not  enumerated  therein. 

"  Such  has  been  the  doctrine 
held  by  this  Court  since  its  first 
establishment."  Sheldon  v.  Sill,  8 
How.  441,  12  L.  1147. 

^Ante  §  2. 

"  "  The  clause  of  the  Constitution 
relied  on  as  conferring  jurisdiction 
in  cases  arising  under  the  laws  of 
the  United  States,  does  not  import 
a  self-executing  power.  It  belongs 
clearly  to  that  class  of  powers  of 
which  thei'e  are  many  in  the  Con- 
stitution, which  are  dormant  and 
inoperative  until  vitality  and  vigor 
are  imparted  to  them  by  the  action 
of  the  legislative  department  of 
the  government.  .  .  .  Until  Con- 
gress shall  designate  the  Court  in 
which  jurisdiction  shall  vest,  and 
shall  declare  in  what  manner  it 
shall  be  exercised,  the  Constitu- 
tional provision  cited  cannot  be 
operative."  Roback  v.  Taylor,  20 
Fed.    Cas.    852,    2    Bond    36,    14 
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The  jurisdiction  of  the  United  States  Courts  (except  in  the 
particukir  stated)  is  statutory  only.*^  In  other  words,  to 
use  tlie  language  of  tlie  head-note,  the  Courts  of  the  Uni- 
ted  States  are  Courts  of  limited   jurisdiction.^     But  tiiey 


Pittsb.  Leg.  J.  137,  4  Int.  Rev.  Rec. 
170. 

8  "It  is  for  Congress  to  say 
how  much  of  the  judicial  power 
of  the  United  States  .shall  be  exer- 
cised by  the  subordinate  Courts  it 
may  establisli  from  time  to  time.'" 
Plaquemines  Tropical  Fruit  Co.  v. 
Henderson,  170  U.  S.  511,  18  Sup. 
Ct.  685,  42  L.  1126. 

Cases  too  numerous  for  citation 
imply  the  same  tliat  has  been 
stated.  Many  others  expressly  so 
declare  the  law,  a  few  of  which  are 
cited: 

Holmes  v.  Goldsmith,  147  U.  S. 
150,  13  Sup.  Ct.  288,  37  L.  118; 

Bath  County  v.  Amy,  13  Wall. 
244,  20  L.  539 ; 

Montana  Ore-Purchasing  Co.  v. 
Boston  &  M.  C.  C.  &  S.  Min.  Co., 
57  U.  S.  App.  13,  29  C.  C.  A.  462, 
85  Fed.  867; 

Handford  v.  United  States,  35  C. 
C.  A.  75,  92  Fed.  881; 

In  re  Cilley,  58  Fed.  977; 

United  States  v.  Southern  Pac. 
R.  Co.,  49  Fed.  297; 

Vannerson  v.  Leverett,  31  Fed. 
376; 

Norton  v.  Brewster,  23  Fed.  840; 

United  States  Bank  v.  Northum- 
berland Bank,  2  Fed.  Cas.  726,  4 
Wash.  C.  C.  108,  4  Conn.  333; 

United  States  Bank  v.  Roberts, 
2  Fed.  Cas.  728,  4  Conn.  323; 

Ex  parte  Cabrera,  4  Fed.  Cas.  964, 
1  Wash.  C.  C.  232  ; 

Harrison  r.  Hadley,  11  Fed.  Cas. 
649,  2  Dill.  229,  5  Chi.  Leg.  News 
206, 17  Int.  Rev.  Rec.  26,  44,  7  Am. 
L.  Rev.  560; 

Hubbard  v.  Northern  R,  Co.,  12 


Fed.  Cas.  781,  3  Blatchf.  84,  25  Vt 
715,  17  Law  Rep.  316; 

Karrahoo  v.  Adams,  14  Fed.  Cas. 
134,  1  Dill.  344; 

Livingston  v.  Van  Ingen,  15  Fed. 
Cas.  697,  1  Paine  45,  4  Hall  Law  J. 
56; 

Moffat  V.  Soley,  17  Fed.  Cas.  559, 

2  Paine  103; 

Smith  V.  Jackson,  22  Fed.  Cas. 
575,  1  Paine  453; 

Tunstall  v.  Worthington,  24  Fed. 
Cas.  .324,  Hempst.  662; 

United  States  v.  Davidson,  25 
Fed.  Cas.  771,  1  Biss.  433,  2  Chi. 
Leg.  News  385; 

United  States  v.  Joe,  26  Fed.  Cas. 
612,  4  Chi.  Leg.  News  105,  15  Int. 
Rev.  Rec.  57. 

The  doctrine  of  this  section  has 
been  seriously  questioned  in  some 
cases : 

Brainard  v.  Williams,  4  Fed. 
Cas.  7,  4  McLean  122 ; 

Dundas  v.  Bowler,  8  Fed.  Cas.  28, 

3  McLean  204. 

But  the  view  of  the  law  hero 
stated  "has  been  sustained  from 
the  organization  of  the  Supreme 
Court." 

Brainard  v.  Williams,  supra. 

9"A  Circuit  Court,  however,  is 
of  Zimi^ecZ  jurisdiction;  and  has  cog- 
nizance, not  of  cases  generally,  but 
only  of  a  few  specially  circum- 
stanced, amounting  to  a  small  pro- 
portion of  the  cases,  which  an 
unlimited  jurisdiction  would  em- 
brace. And  the  fair  presumption 
is  (not  as  with  regard  to  a  court  of 
general  jurisdiction,  that  a  cause 
is  within  its  jurisdiction  unless  the 
contrary  appears,  but  rather)  that 
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are  not  inferior  courts,  in  the  language  of  the  common 
law.io 

§  24.  The  Courts  of  the  United  States  have  the  implied 
powers  incident  to  courts  of  superior  jurisdiction — "  Cer- 
tain implied  powers  must  necessarily  result  to  our  Courts  of 
justice  from  the  nature  of  their  institution.  ...  To  fine  for 
contempt,  imprison  for  contumacy,  inforce  the  observance  of 
order,  etc.,  are  powers  which  cannot  be  dispensed  with  in  a 
court,  because  they  are  necessarj'^  to  the  exercise  of  all  others  ; 
and  so  far  our  Courts  no  doubt  possess  powers  not  imme- 
diately derived  from  statute."  ^ 

§  25.  Tlie  jurisdiction  of  the  United  States  Circuit  Courts 
is  limited  by  the  laws  of  the  United  States  and  not  by 
those  of  the  States. — When  it  is  said  that  the  jurisdiction 
of  the  United  States  Courts  is  limited  and  statutory,  it  is 
meant  that  their  jurisdiction  is  such  only  as  is  conferred  by 


a  cause  is  without  its  jurisdiction 
till  the  contrary  appears.  This 
renders  it  necessary,  inasmuch  as 
the  proceedings  of  no  court  can  be 
deemed  valid  further  than  its  juris- 
diction appears,  or  can  be  pre- 
sumed, to  set  forth  upon  the  record 
of  a  Circuit  Court,  the  facts  or  cir- 
cumstances, which  give  jurisdic- 
tion, either  expressly,  or  in  such 
manner  as  to  render  them  certain 
by  legal  intendment."  Turner  v. 
Bank  of  North  America,  4  Dall.  8, 
1  L.  718. 

1^  "  A  Circuit  Court,  though  an  in- 
ferior Court,  in  the  language  of  Con- 
stitution, is  not  so  in  the  language 
of  the  common  law;  nor  are  its 
proceedings  subject  to  the  scrutiny 
of  those  naiTow  rules,  which  the 
caution,  or  jealousy,  of  the  courts 
at  Westminster,  long  applied  to 
courts  of  that  denomination;  but 
are  entitled  to  as  liberal  intend- 
ments, or  presumptions,  in  favour 
of  their  regularity,  as  those  of  any 
supreme  court."     Turner  v.  Bank 


of  North  America,  4  Dall.  8,  1  L. 
718. 

§24. 

1  United  States  v.  Hudson,  7 
Cranch  32,  3  L.  259. 

So  say  the  later  cases: 

In  re  Debs,  158  U.  S.  564,  595-6, 
15  Sup.  Ct.  900,  39  L.  1092; 

In  re  Terry,  128  U.  S.  289,  9  Sup. 
Ct.  77,  32  L.  405; 

Ex  parte  Robinson,  19  Wall.  505, 
510,  22  L.  205,  207; 

Anderson  v.  Dunn,  0  Wheat.  204, 
227,  5  L.  242,  248; 

Ripon  Knitting  Works  v.  Sclirei- 
ber,  101  Fed.  810,  814; 

United  States  v.  New  Bedford 
Bridge,  27  Fed.  Cas.  91,  1  Woodb. 
&  M.  401,  10  Law  Rep.  127. 

The  same  rule  applies  to  State 
courts  of  superior  jurisdiction. 

Eilenbecker  v.  Plymouth  County 
District  Court,  134  U.  S.  31,  10 
Sup.  Ct.  424,  33  L.  801  (affirming 
same  case,  69  Iowa  240,  28  N.  W. 
551),  and  cases  cited  therein,  and 
in  the  Terry  case,  supra. 
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the  United  States  Constitution  and  statutes,  and  not  State 
constitutions  or  statutes.  State  legislation  cannot  enlarge 
the  jurisdiction  of  the  United  States  Courts,^  or  curtail  the 
jurisdiction  given  them  by  Congress,^  or  control  tlie  practice 
therein.^  State  statutes  as  to  the  jurisdiction  of  the  State 
courts  are  not  controlling  upon  the  Federal  Courts  in  the 
exercise  of  original  jurisdiction.  The  Federal  Courts  have 
the  jurisdiction  granted  to  them  by  Congress,  although  the 
State  courts  do  not  have  a  similar  jurisdiction.'^ 

§  26.  The  Courts  of  the  United  States,  under  the  Con- 
stitution, cannot  have  cognizance  of  suits  and  actions 
unliuown  to,  and  forbidden  by,  tlie  law. — The  judicial 
power  of  the  United  States  extends  only  to  subjects  properly 
within  judicial  cognizance.  "  The  cognizance  of  suits  and 
actions  unknown  to  the  law,  and  forbidden  by  the  law,  was 


§25. 

1  Keary  v.  Farmers'  &  Merchants' 
Bank,  16  Pet.  89,  10  L.  897; 

The  Orleans  v.  Phoebus,  11  Pet. 
175,  9  L.  677; 

Lamson  v.  Mix,  14  Fed.  Cas. 
1055,  6  Hunt  Mer.  Mag.  72; 

Lanraon  v.  Clark,  14  Fed.  Cas. 
1119,  4  McLean  18. 

'■^  Suydani  v.  Broadnax,  14  Pet.  07, 
10  L.  357; 

Chicot  County  v.  Sherwood,  148 
U.  S.  529,  13  Sup.  Ct.  095,  37  L. 
546; 

Hoover  v.  Crawford  County,  39 
Fed.  7; 

Wotherspoon  v.  Massachusetts 
Ben.  Ass'n,  38  Fed.  025; 

Davis  V.  James,  2  Fed.  618,  10 
Biss.  51; 

Cunningham  v.  Ralls  County,  1 
Fed.  453,  1  McCr.  117; 

Phelps  V.  O'Brien  County,  19 
Fed.  Cas.  462,  2  Dill.  518; 

United  States  v.  Dreunen,  25  Fed. 
Cas.  908,  Hempst.  320. 

8  Wayman  v.  Southard,  10  Wheat. 
1,  6  L.  253. 


*  "  The  action  was  within  the 
general  jurisdiction  conferred  by 
Congress  upon  the  Circuit  Courts 
of  the  United  States.  The  fact 
that  the  legislature  of  the  State  of 
New  York  has  not  seen  fit  to  au- 
thorize like  suits  to  be  brought  in 
its  own  courts  by  citizens  and  resi- 
dents of  other  States  cannot  de- 
prive such  citizens  of  their  right 
to  invoke  the  jurisdiction  of  the 
National  Courts  under  the  Consti- 
tution and  laws  of  the  United 
States."  Barrow  Steamship  Co. 
V.  Kane,  170  U.  S.  100,  18  Sup.  Ct. 
526,  42  L.  964. 

The  Kane  case  overthrows  the 
doctrine  of 

Grover  v.  American  Exp.  Co., 
11  Fed.  386, 

which  holds  that  the  only  causes 
of  action  cognizable  in  a  Federal 
Court  under  the  general  statute, 
are  such  as  may  be  sued  upon  in  the 
courts  of  the  State  in  which  such 
Federal  Court  is  held,  under  the 
statutes  thereof. 
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not  contemplated  by  the  Constitution  when  establishing  the 
judicial  power  of  the  United  States."  ^ 

§  27.  The  Courts  of  the  United  States  have  only  judicial 
powers. — As  elsewhere  sUited/  the  Constitution  ■  furnishes 
the  linut  of  the  powers  conferrable  upon  the  Courts  of  tlie 
United  States.  Subject  to  a  trifling  exception,'^  none  but 
judicial  powers  can  be  conferred,  even  by  Congress,  upon  tlie 
Courts  of  the  United  States."* 


§  20. 

'  Hans  r.  Louisiana,  134  U.  S.  1, 
10  Sup.  Ct.  004,  33  L.  842  (affirming 
s.  c,  24  Fed.  55). 

For  example,  it  is  held  in  the 
case  cited  that  an  action  cannot 
be  brought  by  an  individual  against 
a  State  although  such  action  in- 
volve a  Federal  question  ;  the  Su- 
preme Court  approving  Hamilton, 
the  Federalist,  No.  81;  Madison,  3 
Elliot's  Debates,  533;  Marshall,  3 
Elliot's  Debates,  555 ;  the  dissenting 
opinion  of  Justice  Iredell  in  Cliis- 
holm  V.  Georgia,  2  Dall.  419,  1  L. 
440;  and  overruling  the  decision  of 
the  majority  of  the  Court  in  that 
case. 

A  suit  against  a  State  officer  in 
name,  but  against  the  State  in  fact, 
falls  within  the  prohibition  of  a 
suit  against  a  State. 

Governor  of  Georgia  v.  Madrazo, 
IPet.  110,  7L.  73; 

Cunningham  v.  Macon  &  B.  R. 
Co.,  100  U.  S.  446,  3  Sup.  Ct.  292, 
27  L.  992; 

Ex  parte  Ayers,  123  U.  S.  443,  8 
Sup.  Ct.  1G4,  31  L.  216; 

North  Carolina  v.  Temple,  134 
U.  S.  22,  10  Sup.  Ct.  .\i09,  33  L.  849; 

Fitts  V.  McGhee,  172  U.  S.  516, 

19  Sup.  Ct.  209,  43  L.  535; 

Smith  V.  Reeves,  178  U.  S.  436, 

20  Sup.  Ct.  919,  44  L.  1140,  ^affirm- 
ing Smith  V.  Rackliffe,  59  U.  S. 
A  pp.  427,  31  C.  C,  A.  328,  87  Fed. 
904; 


Manchester  Fire  Ins.  Co.  v.  Iler- 
riott,  91  Fed.  711; 

Ball  I".  Rutland  R.  Co.,  93  Fed. 
513. 

§27. 

1  Ante  §  23. 

2  Art.  Ill,  §  2,  cl.  1,  ante  §  2; 
Art.  II,  §  2,  cl.  2,  quoted  in  next 
note. 

^  "  The  Congress  may  by  law  vest 
the  appointment  of  such  inferior 
officers,  as  they  may  think  proper, 
in  the  President  alone,  in  the 
Courts  of  law,  or  in  the  heads  of 
departments."  U.  S.  Const.,  Art. 
II,  §  2,  cl.  2. 

^"Congress  (excluding  the  spe- 
cial cases  provided  for  in  the 
Constitution,  as,  for  instance,  in 
section  two  of  Article  two  of  that 
instrument)  may  not  impose  upon 
the  Courts  of  the  United  States 
any  duties  not  strictly  judicial." 
Interstate  Commerce  Commission  v. 
Brimson,  154  U.  S.  447,  485,  14 
Sup.  Ct.  1125,  38  L.  1047. 

This  has  frequently  been  ad- 
judged. 

Ilayburn's  Case,  note,  2  Dall. 
409,  1  L.  430; 

United  States  v.  Ferreira,  13 
How.  40,  14  L.  42; 

United  States  v.  Todd,  13  How. 
52,  14  L.  47; 

Ex  parte  Gans,  17  Fed.  471,  5 
McCr.  393; 

In  re  Pacific  Railway  Commis- 
sion, 32  Fed,  241,  12  Sawy,  559; 
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If  the  laws  of  a  State  confer  uj)ou  its  courts  powers  of 
a  legislative,  executive,  administrative,  or  prerogative  char- 
acter, such  laws  will  be  ineffective  to  confer  such  powers 
upon  the  Courts  of  the  United  States.^ 

§  28.  The  Courts  of  the  United  States  cannot  eonlrol 
the  executive  otiicers  of  the  United  States,  or  of  1  he  several 

States,  in  the  discliari^e  of  their  political  dulies The 

rights  which  fall  within  the  cognizance  of  the  Federal  Judi- 
ciary are  personal  and  property  rights,  and  not  political  rights.^ 


Ill  10  Iiiterstato  (.'ommeice  Com- 
missiou,  53  Fed.  470; 

Ex  parte  Kiebeliug,  70  Fed.  310. 

6  Ante  §  25. 

One  of  the  most  anomalous  in- 
stances of  State  legislation  confer- 
ring non-judicial  powers  upon  a 
State  court  is  the  statutory  provi- 
sion involved  in 

Forsyth  v.  Hammond,  166  U.  S. 
506,  17  Sup.  Ct.  665,  41  L.  1095; 
S.  0.,  34  U.  S.  App.  552,  18  C.  C.  A. 
175,  71  Fed.  443;  s.  c,  68  Fed.  774; 
s.  c,  142  Ind.  505,  516,  40  N.  E. 
267,  41  N.  E.  950,  30  L.  R.  A.  576, 
by  which  the  expediency  of  the 
annexation  of  territory  to  a  city  is 
submitted  for  trial  in  court  to  a 
jury! 

§28. 

iln 

Georgia  v.  Stanton,  6  Wall.  50, 
18  L.  721, 

the  Supreme  Court  was — to  quote 
from  the  opinion — "called  upon  to 
restrain  the  defendants,  who  repre- 
sent the  executive  authority  of  the 
government,  from  carrying  into  ex- 
ecution certain  acts  of  Congress, 
inasmuch  as  such  execution  would 
annul  and  totally  abolish  the  exist- 
ing State  governmisnt  of  Georgia, 
and  establish  another  and  ditfercnt 
one  in  its  place;  in  other  words, 
would  overthrow  and  destroy  the 
corporate  existence  of  the  State,  by 
depriving  it  of  the  means  and  in- 


strumentalities whereby  its  exist- 
ence might,  and  otiierwise  would, 
be  maintained." 

In  discussing  a  motion  by  the 
defendants  to  dismiss  the  suit  for 
want  of  jurisdiction,  the  Court  said, 
among  other  things: 

"It  is  claimed  that  the  Court 
has  no  jurisdiction  either  over  the 
subject-matter  set  forth  in  the  bill 
or  over  the  parties  defendants. 
And,  in  support  of  the  fii'st  ground, 
it  is  urged  that  the  matters  involved 
and  presented  for  adjudication  are 
politicaland  not  judicial  and,  there- 
fore, not  the  subject  of  judicial 
cognizance. 

"This  distinction  results  from 
the  organization  of  the  Government 
into  the  three  great  departments, 
Executive,  Legislative  and  Judi- 
cial— and  from  the  assignment  and 
limitation  of  the  powers  of  each 
by  the  Constitution. 

"  The  judicial  power  is  vested  in 
one  Supreme  Court,  and  in  such 
Inferior  Courts  as  Congress  may 
ordain  and  establish;  the  political 
power  of  the  Government  in  the 
other  two  departments. 

"  The  distinction  between  judi- 
cial and  political  power  is  so  gen- 
erally acknowledged  in  the  jiuis- 
prudence  both  of  England  and  of 
this  Country,  that  we  need  do 
no  more  than  refer  to  some  of  the 
authorities  on  the  subject.     They 
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When  a  political  question  is  involved  in  a  suit,  the  decision 
of  such  question  by  the  legislative  or  executive  authority  of 
the  State  or  nation  having  jurisdiction  of  it  will  be  accepted 
by  the  Courts. ^  The  Courts  of  the  United  States  cannot 
control  or  direct  the  exercise  of  their  political  powers  by  the 
executive  officers  of  the  United  States,^  or  of  the  several 
States.^ 


are  all  in  one  direction.  New  York 
r.  Connecticut,  4  Dall.  3,  1  L.  715; 
Nabob  of  Carnatic  v.  East  India 
Co.,  1  Ves.  Jr.  371;  s.  c,  2  Ves.  Jr. 
56;  Penn  v.  Lord  Baltimore,  1 
Ves.  Sr.  444;  Cherokee  Nation  v. 
Georgia,  5  Pet  1,  8  L.  2.).     ,     .     . 

"  But,  according  to  the  course 
of  proceeding  under  this  bead  in 
equity  [i.  e.  to  grant  an  injunction 
to  restrain  a  party  from  a  wrt)ng 
or  injury  to  the  rights  of  another], 
in  order  to  entitle  the  party  to  the 
remedy,  a  case  must  be  presented 
appropriate  for  the  exercise  of 
judicial  power;  the  rights  in  dan- 
ger, as  we  have  seen,  must  be  rights 
of  persons  or  property,  not  merely 
political  rights,  wliicli  do  not  be- 
long to  the  jurisdiction  of  a  court, 
either  in  law  or  equity.     .     .     . 

"  That  these  matters,  both  as 
stated  in  the  body  of  the  bill,  and 
in  the  prayers  for  relief,  call  for 
the  judgment  of  the  Court  upon 
political  questions,  and  upon  rights, 
not  of  persons  or  property,  but  of 
a  political  character,  will  liardly 
be  denied.  For  the  rights,  for  the 
protection  of  which  our  authority 
is  invoked,  are  the  rights  of  sover- 
eignty, of  political  jurisdiction,  of 
government,  of  corporate  existence 
as  a  State,  with  all  its  constitutional 
powers  and  privileges.  No  case  of 
private  rights  or  private  property 
infringed,  or  in  danger  of  actual  or 
threatened  infringement,  is  pre- 
sented  by  the   bill,   in   a   judicial 


form,    for  the    judgment    of    the 
Court." 

2  Luther  v.  Borden,  7  How.  1,  12 
L.  581. 

3  Mississippi  v.  Johnson,  4  Wall. 
475,  18  L.  437; 

Marbury  i\  Madison,  1  Cranch 
137,  170,  2  L.  60,  71. 

*  Louisiana  v.  Jumel,  and  Elliott 
V.  Wiltz,  107  U.  S.  711,  2  Sup.  Ct 
128,  27  L.  448; 

Hans  V.  Louisiana,  134  U.  S.  1, 
10  Sup.  Ct.  .504,  33  L.  842  (affirm- 
ing same  case,  24  Fed.  55); 

Green  v.  Mills,  25  U.  S.  App. 
383,  16  C.  C.  A.  516,  69  Fed.  852, 
30  L.  R.  A.  90. 

"  The  first  of  these  cases  [Louis- 
iana r.  Jumel],  arose  upon  a  peti- 
tion filed  in  the  third  district  court, 
Parish  of  Orleans,  Louisiana,  Jan. 
26,  1880,  by  the  plaintiffs  in  error, 
as  relators,  against  the  defendants 
in  error,  holding  various  State  of- 
fices and  constituting  the  Board  of 
Liquidation,  for  a  mandai7ius,  re- 
quiring them  to  appropriate  certain 
funds  on  hand,  amounting  to  some 
$300,000,  to  the  payment  of  the  in- 
terest due  and  payable  upon  the 
consolidated  bonds  of  the  State  of 
Louisiana,  and  to  collect  certain 
taxes  and  ajjply  the  proceeds  on  the 
interest  and  principal  of  said  bonds. 

"  The  cause  was  sul)sequently 
removed  into  the  Court  below  on 
a  petition  of  the  relators. 

"Upon  the  final  hearing,  the 
Court  below  found  for  the  defend- 
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§  29.  "  The  right  of  removal  from  the  State  courts  to 
the  United  States  Courts  is  statutory."  ^ — Causes  can  be  re- 
moved from  the  State  courts  to  the  Circuit  Courts  of  the 
United  States  in  those  cases,  and  those  only,  that  are  pre- 
scribed by  the  statutes  of  the  United  States.'-^  No  one  has  a 
Constitutional  right  to  remove  a  cause  from  a  Stiite  court  to  a 
Court  of  the  United  States.^     Congress  may  confer  a  right  to 


ants,  and  entered  a  judgment  dis- 
missing the  petition;  whereupon, 
the  relators  sued  out  this  writ  of 
error. 

"  In  the  second  case  [Elliott  v. 
Wiltz],  the  hill  was  filed  in  the 
Court  helow  Jan.  1(3,  1880,  by  the 
said  relators,  against  the  same  de- 
fendants, for  an  injunction  to  pre- 
vent the  diversion  of  said  funds 
from  the  payment  of  the  interest 
on  said  bonds. 

"  Upon  the  linal  hearing,  the 
Court  below  found  for  the  defend- 
ants, and  entered  a  decree  dismiss- 
ing the  bill;  whereupon,  the  com- 
plainants appealed  to  this  Court." 

The  two  cases  were  decided  to- 
gether by  the  vSupreme  Court  in  an 
elaborate  opinion,  in  which  the 
conclusion  is  reached  that  a  United 
States  Court  cannot  "set  up  its 
jurisdiction  over  the  officers  in 
charge  of  the  public  moneys,  so  as 
to  control  them  as  against  the 
political  power  in  their  administra- 
tion of  the  finances  of  the  State," 
and  that  "to  grant  the  relief  asked 
for  in  either  of  these  cases  would 
be  to  exercise  such  a  power." 
Louisiana  v.  Jumel,  and  Elliott  v. 
Wiltz,  supra. 

§29. 

1  Little  York  Gold  Washing  <fe 
Water  Co.  v.  Keyes,  96  U.  S.  199, 
24  L.  656. 

"  The  right  of  removal  is  purely 
statutory."  Winnemans  v.  Edg- 
ington,  27  Fed.  324,  326. 


2  "  A  suit  commenced  in  a  State 
court  must  remain  there  until  cause 
is  shown  under  some  act  of  Con- 
gress for  its  transfer."  Little  York 
Gold  Washing  &  Water  Co.  v. 
Keyes,  96  U.  S.  199,  24  L.  656. 

"This  right  of  removal  is  stat- 
utory. Before  a  party  can  avail 
himself  of  it,  he  must  show  upon 
the  record  that  his  is  a  case  which 
comes  within  the  provisions  of  the 
statute.  His  petition  for  removal, 
when  filed,  becomes  a  part  of  the 
record  in  the  cause.  It  should 
state  facts,  which,  taken  in  connec- 
tion with  such  as  already  appear, 
entitle  him  to  the  transfer.  If  he 
fails  in  this,  he  has  not,  in  law, 
shown  to  the  court  that  it  cannot 
'  proceed  further  with  the  cause.' 
Having  once  acquired  jurisdiction, 
the  court  may  proceed  until  it  is 
judicially  informed  that  its  power 
over  the  case  has  been  suspended." 
Phoenix  Ins.  Co.  v.  Pechner,  95 
U.  S.  183,  24  L.  427. 

So  say  other  cases: 

Babbitt  v.  Clark,  103  U.  S.  606, 
26  L.  .507; 

Martin  v.  Carter,  48  Fed.  596; 

Gurnee  v.  Brunswick,  11  Fed. 
Cas,  117,  1  Hughes  270,  1  Va.  Law 
J.  301. 

3  Plaquemines  Tropical  Fruit  Co. 
V.  Henderson,  170  U.  S.  511,  18  Sup. 
Ct.685,  42  L.  1126. 

"  It  is  argued  for  the  defendant 
that  the  jurisdiction  of  the  Fedei-al 
Courts  in  cases   between  citizens 
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remove  such  causes  as  it  sees  fit  within  the  limits  to  which 
the  right  of  removal  might  be  extended  under  the  judicial 
power  of  the  Constitution.* 


t)f  different  States  arises  under  the 
Coustitutiou  of  the  United  States, 
and  the  inference  is  drawn  that  the 
right  of  a  non-resident  to  liave  his 
case  tried  by  a  Federal  Court  is  a 
Constitutional  one,  and  that  Con- 
gress,   while     it    might    regulate, 
could  not  altogether  take  it  away. 
If  the  premises  were  sound,  the  con- 
clusion would  very  likely  follow; 
but  they  are  involved  in  a  mistake. 
It  is  true,  that  the  primary  source 
of  jurisdiction  in  these   Courts  is 
found  in  the  Constitution,  but  it 
is  directly  conferred  through  the 
medium  of  Congress  by  grant  there- 
of, and  is  conferred  with  such  limi- 
tations and  exceptions  as  the  Con- 
gress shall  prescribe,  when  creating 
the  Courts  and  defining  their  au- 
thority. Many  cases  in  the  Supreme 
Court  reports  have  explained  this, 
and  the  doctrine  was  restated  at 
the  Circuit  in  Harrison  v.  Hadley, 
•2  Dill.  229,  11  Fed.  Cas.  649.     Con- 
gress may,  therefore,  grant  or  with- 
hold altogether    jurisdiction   over 
removal   cases.      The  jurisdiction 
which  it  has  power  to  grant  it  has 
power  to  withdraw.     If  tlie  right 
of  removal  was  a  vested  right  of 
property,  quite  different  considera- 
tions would  apply.     But  it  is  not 
so.     It  is  simply  a  privilege  of  hav- 
ing the  case  tried  in  some  other 
than  the  State  tribunals.     There  is 
no  property  in  it."     Manley  v.  Ol- 
ney,  32  Fed.  708. 

<  "  Circuit  Courts  do  not  derive 
their  judicial  power  immediately 
from  the  Constitution,  as  appears 
with  sufficient  explicitness  fi-om  the 
Constitution  itself,  as  the  1st  sec- 
tion of  the  3d  Article  provides  that 


'the  judicial  power  of  the  United 
States  shall  be  vested  in  one  Su- 
preme Court  and  in  such  Inferior 
Courts  as  the  Congress  may  from 
time  to  time  ordain  and  establish.' 
Consequently,  the  jurisdiction  of 
the  Circuit  Court  in  every  case  must 
depend  upon  some  act  of  Congress, 
as  it  is  clear  that  Congress,  inas- 
much as  it  possesses  the  power  to 
ordain  and  establish  all  Comls  in- 
ferior to  the  Supreme  Court,  may  al- 
so define  their  jurisdiction.  Courts 
created  by  statute  can  have  no  ju- 
risdiction in  controversies  between 
party  and  party  but  such  as  the 
statute  confers.  Turner  v.  Bank, 
4  Dall.  8,  10,  1  L.  718,  719;  Sheldon 
V.  Sill,  8  How.  441,  448,  12  L.  1147, 
11.50;  Mclntire  v.  Wood,  7  Cranch 
504,  506,  3  L.  420,  421 ;  Kendall  v. 
U.  S.,  12  Pet.  524,  616,  9  L.  1181, 
1217. 

"  Congress,  it  may  be  conceded, 
may  confer  such  jurisdiction  upon 
the  Circuit  Courts  as  it  may  see  fit, 
within  the  scope  of  the  judicial 
power  of  the  Constitution,  not 
vested  in  the  Supreme  Court,  but 
as  such  tribunals  are  neither  created 
by  the  Constitution  nor  is  their 
jurisdiction  defined  by  that  instru- 
ment, it  follows  that,  inasmuch  as 
they  are  created  by  an  act  of  Con- 
gi-eas,  it  is  necessary,  in  every  at- 
tempt to  define  their  jjowcr,  to  look 
to  that  source  as  the  means  of  ac- 
complishing that  end.  Cary  v.  Cur- 
tis, 3  How.  236,  245,  11  L.  576,  581. 
Federal  judicial  power,  beyond  all 
doubt,  has  its  origin  in  the  Consti- 
tuticm;  but  the  organization  of  the 
system  and  the  distribution  of  the 
subjects    of     jurisdiction    among 
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§  30.  A  statute  of  a  State  cannot  directly  restrict  the 
ii:;lit  to  remove  a  cause  from  a  State  court  to  a  Circuit 
Court  of  the  United  States. — When  it  is  said  that  the  right 
to  remove  a  cause  from  a  State  court  to  a  Circuit  Court  of 
the  United  States  is  statutory,^  it  is  to  be  understood  that 
such  right  is  dependent  upon  some  statute  of  tlie  United 
States  and  not  upon  any  State  legislation.  Several  States 
have  attempted  by  statutes  to  prevent  tlie  removal  of  causes 
by  foreign  corporations  from  the  courts  of  such  States  to  the 
Circuit  Courts  of  the  United  States.^     Such  statutes  have 


such  Inferior  Courts  as  Cou<j;ress 
may  from  time  to  time  ordaiu  and 
establisli,  within  the  scope  of  the 
judicial  power,  always  have  been, 
and  of  right  must  be  the  work  of 
tlie  Congress.'"  Grover  &  Baker 
Sewing-Mach.  Co.  v.  Florence  Sew- 
ing-Mach.  Co.  (Case  of  the  Sewing 
Machine  Companies),  18  Wall.  553, 
21  L.  914. 

§30. 

'  Ante  §  29. 

-  A  statute  of  Wisconsin,  Laws, 
1870,  ch.  5G,  §  22,  required  every 
foreign  fire  insurance  company,  as- 
sociation, or  partnership,  as  a  con- 
dition of  admission  to  do  business 
in  that  State,  to  stipulate  in  writ- 
ing filed  with  the  secretary  of  state 
that  no  suit  begun  against  it  in  the 
courts  of  such  State  should  be  re- 
moved for  trial  to  a  Circuit  Court 
of  the  United  States.  The  su- 
preme court  of  Wisconsin  hold  in 

Morse  v.  Home  Ins.  Co.,  30  Wis. 
496,  11  Am.  R.  580, 
that  the  making  of  such  a  stipula- 
tion was  a  waiver  of  the  right  of  a 
foreign  insurance  company  to  re- 
move a  suit  against  it  to  the  United 
States  Circuit  Court,  that  had  been 
brought  in  a  State  court.  But  that 
decision  was  reversed  by  the  Su- 
preme Court  of  the  United  States, 

Home  Ins.  Co.  v.  Morse,  20  Wall. 
44.-),  22  L.  305, 


that  Court  holding  both  the  stii)u- 
lationandthe  statute  in  pursuance 
to  which  it  was  given  to  be  void. 
A  similar  statute  of  Michigan, 
1  Laws,  1869,  p.  230,  243,  §  23,  had 
been  upheld  by  the  supreme  court 
of  Michigan  in 

Michigan  ex  rel.  Glens  Falls  Ins. 
Co.  V.  Judge  of  Jackson  Circuit 
Court,  21  Mich,  577,  4  Am.  R.  504, 
and  that  case  was  relied  on  in  the 
Morse  case.  The  Glens  Falls  Ins. 
Co.  case  was  followed  in 

Home  Ins.  Co.  v.  Davis,  29  Mich. 
238. 

A  similar  statute  of  Ohio  was  up- 
held in 

New  York  Life  Ins.  Co.  v.  Best, 
23  Ohio  St.  105. 

A  later  statute  of  Wisconsin, 
Laws,  1872,  p.  67,  supplemental 
to  the  statute  above  cited,  was 
enacted  which  required  the  sec- 
retary of  state  to  revoke  and  re- 
call the  license  of  such  company 
to  do  business  in  the  State,  in  case 
of  a  violation  of  the  former  stat- 
ute, and  enacted  that  after  such 
revocation,  no  new  license  should 
be  granted  for  the  period  of  three 
years  to  such  company,  and  that 
from  that  time  it  should  be  ex- 
cluded and  prohibited  from  trans- 
acting any  business  in  the  State 
until  again  duly  licensed.  This 
supplemental  statute  was  adjudged 
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not  been  upheld  by  the  United  States  Courts,  with  a  single 


invalid  by  the  Circuit  Court  of  the 
United  States  for  the  Western  Dis- 
trict of  Wisconsin,  in 

Hartford  Fire  Ins.  Co.  v.  Doyle, 
11  Fed.  Cas.  702,  6  Biss.  461,  5  Ins. 
Law  J.  37,  3  Cent.  Law  J.  41,  and 
in  a  similar  case  brought  by  the 
Continental  Ins.  Co.,  which  seems 
to  be  unreported; 
but  its  decision  in  the  Continental 
Ins.  Company  case  was  reversed  by 
the  Supreme  Court  of  the  United 
States,  in 

Doyle  V.  Continental  Ins.  Co.,  94 
U.  S.  5.35,  24  L.  148, 
which  held  the  statute  valid,  three 
Justices  dissenting.  The  supreme 
court  of  Wisconsin  had  already  sus- 
tained the  law  in 

Wisconsin  ex  rel.  Drake  v.  Doyle, 
40  Wis.  175,  22  Am.  K.  692; 

Wisconsin  ex  rel.  Continental 
Ins.  Co,  V.  Doyle,  40  Wis.  220. 

Many  of  the  States  enacted  laws 
modeled  after  those  of  Wisconsin 
involved  in  the  Doyle  cases.  These 
were  effective  for  several  years  in 
restraining  removals.  Later  cases 
in  the  Supreme  Court  of  the  United 
States,  however,  have  well  nigh,  if 
not  completely,  overthi'own  the  de- 
cisions of  that  Court  and  the  su- 
preme court  of  Wisconsin  in  the 
Doyle  cases.  By  the  later  deci- 
sions, these  State  statutes  assum- 
ing to  abridge  the  right  of  removal 
have  become  little  more  than  scare- 
crows. There  is  little  room  to  doubt 
that 

Doyle  V.  Continental  Ins.  Co., 
supra, 

would  be  directly  overruled  by  the 
Supreme  Court,  asnowccmstituted, 
if  the  question  involved  should  be 
again  presented  to  the  Court. 

Whether  that  case  still  has  any 


value  as  a  precedent  is  further  con- 
sidered, post  §  31. 

A  statute  of  Iowa,  set  forth  in 
full  in 

Barron  v.  Burnside,  121  U.  S.  186, 
7  Sup.  Ct.  931,  30  L.  915, 
was  adjudged  invalid  by  the  Su- 
preme Court  of  the  United  States, 
reversing 

Barron  v.  Burnside,  70  Iowa  362, 
30  N.  W.  872. 
The  principle  decided  in 

Home  Ins.  Co.  v.  Morse,  supra, 
was  reaffirmed,  and  applied  to  a 
railroad  company,  in 

Southern  Pac,  Co.  v.  Denton,  146 
U.  S.  202,  13  Sup.  Ct.  44,  36  L.  942, 
thus  invalidating  a  statute  of  Texas 
and  an  agreement  made  pursuant 
thereto. 

The  same  general  doctrine  is  as- 
serted and  applied  in 

HoUiugsworth  v.  Southei-n  R.  Co., 
86  Fed.  353,  .355; 

Chicago,  M.  &  St.  P.  Ry.  Co.  v. 
Becker,  32  Fed.  849; 

Moore  v.  Chicago,  St.  P.,  M.  &  O. 
Ry.  Co.,  21  Fed.  817; 

Metropolitan  Life  Ins.  Co.  v.  Har- 
per, 17  Fed.  Cas.  218,  3  Hughes  260, 
5  Reporter  490 ; 

Rowland  v.  Empire  State  Life 
Ins.  Co.,  20  Fed.  Cas.  1293,  2  Cin. 
Law  Bui.  56; 

Rece  V.  Newport  News  &  M.  V. 
Co.,  .32  W.  Va.  164,  9  S.  E.  212,  3 
L.  R.  A.  572 ; 

Kentucky  v.  East  Tennessee  Coal 
Co.,  97  Ky.  238,  30  S.  W.  608; 

Kentucky  v.  Jellico  Coal  Min. 
Co.,  97  Ky.  246,  30  S.  W.  611; 

Passenger  Railway  Ins.  Co.  v. 
Pierce,  27  Ohio  St.  1.55  (overruling 
New  York  Life  Ins.  Co.  v.  Best,  23 
Ohio  St.  105). 

The   principle   which   forbids  a 
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exception,  now  obsolete.'"^  State  statutes  attempting  to  re- 
strict the  right  of  removal  given  by  the  statutes  of  tlie  Uni- 
ted States  are  not  effective  for  tliat  purpose.* 

§  31.  State  legislation  may,  to  an  uncertain  extent,  in- 
directly affect  the  rii?lit  of  removal. — The  time  to  remove 
a  cause,  as  of  right,  is  indirectly  controlled  by  State  statutes, 
for  the  petition  for  removal  must  be  filed  in  the  State  court 
"at  the  time,  or  any  time  before  the  defendant  is  required  by 
the  laws  of  the  State  or  the  rule  of  the  State  court  in  which 
such  suit  is  brouglit  to  answer  or  plead  to  the  declaration  or 
complaint  of  the  plaintiff."  ^ 

It  is  a  general  rule  that  a  State  may  exclude  a  foreign  cor- 
poration from  doing  business  in  it,  or  impose  such  terms  as 


party  to  contract  in  advance  not  to 
resort  to  a  Circuit  Court  of  the 
United  States  to  enforce  his  rights, 
likewise  strikes  down  the  provi- 
sion of  a  contract  that  a  party 
shall  not  sue  thereon  in  a  State 
court.  A  State  court  can  take  ju- 
risdiction notwithstanding  such  a 
provision,  and  if  the  suit  be  re- 
moved thereto,  the  Circuit  Court 
of  the  United  States  will  succeed 
to  the  jurisdiction  possessed  by 
the  State  court. 

Mutual  Reserve  Fund  Life  Ass'n 
V.  Cleveland  Woolen  Mills,  54  U.  S. 
App.  290,  27  C.  C.  A.  212,  82  Fed. 
508. 

Compare 

Mitchell  V.  Dougherty,  62  U.  S, 
App.  443,  33  C.  C.  A.  205,  90  Fed. 
639,  and  cases  cited. 

A  party  may  waive  the  right  to 
remove  a  suit  against  him,  either 
expressly  or  by  implication,  after 
the  suit  is  brought. 

Hudson  River  R.  &  T.  Co.  v. 
Day,  54  Fed.  545; 

Hanover  Nat.  Bank  v.  Smith,  11 
Fed.  Cas.  448,  13  Bhitchf.  224; 

Wadleigh  v.  Standard  Life  &  Ace. 
Ins.  Co.,  76  Wis.  439,  45  N.  W.  109; 


Smithson  v.  Chicago  G.  W.  R.  Co., 
71  Minn.  216,  73  N.  W,  853. 

3  Doyle  v.  Continental  Ins.  Co., 
94  U.  S.  535,  24  L.  148. 

This  decision  has  lost  its  effect- 
iveness hi  lice  the  decisions  in 

Barron  v.  Burnside,  121  U.  S.  186, 
7  Sup.  Ct.  931,  30  L.  915; 

Southern  Pac.  Co.  v.  Denton,  146 
U.  S.  202,  13  Sup.  Ct.  44,  36  L.  942; 
and  dicta  in 

Gerling  v.  Baltimore  &  O.  R.  Co., 
151  U.  S.  673,  14  Sup.  Ct.  533,  38  L. 
311; 

Barrow  Steamship  Co.  v.  Kane, 
170  U.  S.  100,  18  Sup.  Ct.  526,  42  L. 
964. 

*When  a  State  court  attempts 
to  prevent  a  removal,  pursuant  to 
a  State  statute,  or  otherwise,  the 
defendant  being  entitled  to  a  re- 
moval and  having  complied  with 
the  statute,  the  United  States  Cir- 
cuit Court  may  take  jurisdiction 
upon  such  removal  under  the  re- 
moval act  of  1875  and  as  amended 
in  1887-8,  ante  §§  8,  12;  and  see 
post  §  180. 

§  31. 

^Ante  §  8,  and  post  §  153. 


36 


THE   REMOVAL   OF   CAUSES. 


[§31 


it  may  see  fit  as  a  condition  to  admission.'-^  It  is  a  general 
rule,  too,  that  a  contract  made  in  violation  of  law  is  void.^ 
Upon  this  principle,  it  is  held  that  the  contracts  of  a  foreign 
corporation  doing  business  in  a  State  in  violation  of  its  laws 
are  not  enforceable  by  it.^  The  Supreme  Court  of  the  United 
States  once  decided  that  a  State  may  compel  a  foreign  cor- 
poration to  abstain  from  the  Federal  Courts  or  cease  to  do 
business  in  the  State.^  That  decision  has  since  been  disap- 
proved.**     It  is  very  doubtful  if  there  is  any  way  left  in  which 


2  Noble  V.  Mitchell,  164  U.  8.  307, 
17  Sup.  Ct.  110,  41  L.  472; 

Hooper  i\  Calif oiuia,  15">  U.  S. 
648,  15  Sup.  Ct.  207,  ;Ji)  L.  297; 

Norfolk  &  W.  Ry.  Co.  v.  Pennsyl- 
vania, 136  U.  S.  114,  10  Sup.  Ct. 
958,  34  L.  394; 

Liverpool  lus.  Co.  v.  Massachu- 
setts, 10  Wall.  506,  19  L.  1029; 

Ducat  V.  Chicago,  10  Wall.  410, 
19  L.  972; 

Paul  V.  Virginia,  8  Wall.  168,  19 
L.  357. 

3  Miller  v.  Amrnon,  145  U.  S.  421, 
12  Sup.  Ct.  884,  36  L.  759. 

*  McCanna  &  Fraser  Co.  v.  Citi- 
zens' Tru.st  &  Surety  Co.,  39  U.  S. 
App.  332,  24  C.  C.  A.  11,  70  Fed. 
420,  35  L.  K.  A.  236,  affirming  s.  c, 
74  Foci.  597; 

Lamb  v.  Lamb,  14  Fed.  Cas.  1016, 
6  Biss.  420,  13  N.  B.  E.  17,  7  Chi. 
Leg.  News  411,  21  lut.  Fvcv.  Rec. 
317,  1  N.  y.  Wkly.  Dig.  318; 

Madison  Mut.  Ins.  Co.  v.  Ecker, 
16  Fed.  Cas.  305,  3  Chi.  Leg.  News 
233,  13  Int.  Rev.  Rec.  135; 

Semple  v.  Bank  of  British  Co- 
lumbia, 21  Fed.  Cas.  1063,  5  Sawy. 
88,  6  Reporter  9. 

^  "  The  statute  of  Wisconsin  de- 
clares that  if  a  foreign  insurance 
company  shall  remove  any  case 
from  its  State  court  into  the  Fed- 
eral Courts,  contrary  to  the  provi- 
sions of  the  act  of  1870,  it  shall  be 
the  duty  of  the  secretary  of  state 


immediately  to  cancel  its  license  to 
do  business  within  the  State.  If 
the  State  has  the  power  to  cancel 
the  license,  it  has  the  power  to 
judge  of  the  cases  in  which  the 
cancellation  shall  be  made.  It  has 
the  power  to  determine  for  what 
causes  and  in  what  manner  the  rev- 
ocation shall  be  made. 

"It  is  said  that  we  thus  indi- 
rectly sanction  what  we  condemn 
when  presented  directly,  to  wit: 
that  we  enable  the  State  of  Wis- 
consin to  enforce  an  agreement  to 
abstain  from  the  Federal  Courts. 
This  is  an  'inexact  statement.' 
The  effect  of  our  decision  in  this 
respect  is  that  the  State  may  com- 
))el  the  foreign  company  to  abstain 
from  the  Federal  Courts,  or  cease 
to  do  business  in  the  State.  It 
gives  the  company  the  option.  This 
is  justifiable,  because  the  company 
has  no  Constitutional  right  to  do 
business  in  that  State;  that  State 
has  authority  at  any  time  to  declare 
that  it  shall  not  transact  business 
there."  Doyle  v.  Continental  Ins. 
Co.,  94  U.  S.  535,  24  L.  148. 

•>  "  As  the  Iowa  statute  makes  the 
right  to  a  permit  [to  do  business  in 
the  State]  dependent  upon  the  sur- 
render by  the  foreign  corporation 
of  a  privilege  secured  to  it  by  the 
Constitution  and  laws  of  the  I'nited 
States,  the  statute  requiring  the 
permit  must  be  held  to  be  void." 


§31] 


FUND  AM  EN  TA  L   I'R  IN  C I  I'LES . 


37 


to  enforce  most  of  these  statutes  of  the  various  States  which 
attempt  to  restrict  removals.^ 

An  Arkansas  statute  lias  been  approved.  The  statute 
enacts  that  every  foreign  insurance  company  shall  give  a  bond 
to  pay  all  losses,  with  at  least  three  sureties  thereon,  to  be 
approved  by  the  auditor  of  state,  and  he  requires  sureties 
residing  in  the  State,  which  it  is  clearly  implied  in  the  stat- 
ute he  shall  do.     This  statute  gives  a  joint  action  on  the 


Barron  v.  Burnside,  121  U.S.  186,  7 
Sup.  Ct.  931,  30  L.  91.5. 

■'These  State  exclusion  statutes 
usually  provide  that  contracts 
thereafter  made  by  a  foreign  cor- 
poration that  has  violated  the  stat- 
ute by  removing  a  cause  or  causes 
to  the  United  States  Circuit  Court 
shall  be  void  as  in  favor  of  such 
corporation  but  enforceable  by  the 
citizens  of  the  State  at  their  elec- 
tion. 

Vide,  Rev.  St.  Ind.  1881,  §§  3029, 
3030,  Rev.  St.  Ind.  1894,  §§3460, 
3461. 

If  such  statutes  are  void,  can  the 
State  courts  refuse  to  enforce  con- 
tracts made  by  foreign  corpora- 
tions while  acting  in  defiance  of 
the  will  of  the  State  so  expres.sed? 
Can  any  penalty  be  inflicted  for  the 
violation  of  a  void  law? 

If  the  destruction  of  the  powers 
of  the  States  goes  on  much  longer, 
they  will  become  mere  administra- 
tion districts  controlled  by  Con- 
gress and  the  Federal  Courts;  but 
the  Supreme  Court  has  recently  ex- 
pressed a  purpose  to  restrict,  rather 
than  enlarge,  the  jurisdiction  of  the 
Federal  Courts,  by  construction. 

The  action  of  the  United  States 
Supreme  Court  in  breaking  down 
the  power  of  a  State  to  exclude  a 
foreign  corporation  that  will  not 
submit  to  the  courts  of  such  State 
such  suits  as  may  arise  out  of  its 
business  therein,  recalls  the  words 


of  Chief  Justice  Ryan,  written  in 
1876,  in  Wisconsin  ex  rel.  Drake  v. 
Doyle,  40  Wis.  175,  216-217,  omitted 
from  s.  c,  22  Am.  R.  692: 

"  We  abide  by  the  letter  and 
spirit  of  the  Constitution.  Un- 
fortunately many  things  in  its  ad- 
ministration are  tending  toward 
centralization,  which  the  history 
and  temper  of  the  American  peo- 
ple give  grave  warning  might  be 
closely  followed  by  disintegration. 
The  integrity  of  the  Union  has  been 
tried.  The  integrity  of  the  States 
is  on  trial.  Much  rests  upon  the 
moderation  and  forbearance  of  the 
Federal  Courts;  as  much  perhaps 
upon  the  firmness  of  the  State 
courts,  refusing  to  abdicate  State 
authority,  in  State  matters,  to  as- 
sumption of  Federal  jurisdiction. 
We  will  faithfully  try  to  do  our 
part." 

From  nullifying  State  regulations 
to  prevent  removals,  it  is  but  a  step 
to  enjoining  a  State  from  excluding 
a  foreign  corporation  for  refusing 
to  pay  its  liabilities. 

Metropolitan  Life  Ins.  Co.  v. 
McNall,  81  Fed.  888; 

Mutual  Life  Ins.  Co.  v.  Boyle,  82 
Fed.  705. 

A  recent  Illinois  case  enforced, 
without  question  as  to  its  validity, 
the  statute  of  that  State  requiring 
the  revocation  of  a  foreign  com- 
pany's license  to  do  business  in  the 
State,  as  a  penalty  for  removing  a 
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bond  against  the  insurance  company  and  the  sureties  to  re- 
cover anj'  lo.ss.^  Sucli  a  joint  action  against  residents  and  a 
non-resident  is  not  removable.^ 

§  32.  "  Consent  of  the  parties  cannot  confer  jnrisdic- 
tion,  except  in  cases  where  the  law  has  anthorized  the 
Conrt  to  exercise  jnrisdiction."i— Jurisdiction  of  the  sub- 
ject-matter of  a  cause  cannot  be  given  to  a  Court  of  the 
United  States  by  consent ;  it  must  be  conferred  by  law.^  The 
consent  of  the  parties  cannot  confer  upon  a  United  States 
Circuit  Court  any  jurisdiction  over  a  cause  by  removal  from 
a  State  court,  except  such  as  is  expressly  authorized  by  law.^ 

Adults  may,  perhaps,  procure  the  removal  of  a  cause  from 
a  State  court  to  the  proper  United  States  Circuit  Court  by 
an  agreement  stating  the  necessary  facts.  Every  fact  must 
be  stated,  however,  that  would  be  necessary  to  effect  a  re- 
moval upon  a  petition  of  defendant.'* 


cause  to  a  United  States  Circuit 
Court. 

Illinois  V.  Paney,  151  111.  101,  37 
N.  E.  691. 

8  Acts,  Ark.  1891,  ch.  36,  as 
amended  by  Acts,  Ark.  1893,  ch.  91. 

^Post^^  130,  144; 

Mutual  Reserve  Fund  Life  Ass'n 
V.  Farmer,  .36  U.  S.  App.  771,  23  C. 
0.  A.  .574,  77  Fed.  929. 

§32. 

1  Indiana  v.  Tolleston  Club,  53 
Fed.  18. 

''^"  Consent  cannot  give  the  Courts 
of  the  United  States  jurisdiction, 
but  it  may  bind  the  parties  and 
vraive  previous  errors,  if  when  the 
Court  acts  jurisdiction  has  been 
obtained."  Pacific  Piailroad  Co.  v. 
Ketchum,   101  U.  S.  289,  2.5  L.  932. 

See  further  poftt  §§  203,  210. 

2 People's  Bank  v.  Calhoun,  102 
U.  S.  250,  26  L.  101; 

Pitisl)ur<rh,  C.  &  St.  L.  R.  Co.  v. 
Ramsey,  22  Wall.  322,  22  L.  823; 

Olds  Wagon  Works  v.  Benedict, 
32  U.  S.  .\pp,  116,  14  C.  C.  A.  285, 
07  Fed.  1  ; 


First  Nat.  Bank  v.  Prager,  63 
U.  S.  App.  703,  34  C.  C.  A.  51,  91 
Fed.  689; 

Indiana  i:  Tolleston  Club,  53 
Fed.  18; 

Bobyshall  v.  Oppenheimer,  3  Fed. 
Cas.  788,  4  Wash.  C.  C.  482; 

Ketchum  v.  Farmers'  Loan  &  T. 
Co.,  14  Fed.  Cas.  413,  4  McLean  1; 

Kingsbury  v.  Kingsbury,  14  Fed. 
Cas.  585,  3  Biss.  60,  3  Chi.  Leg. 
News  330. 

But  it  must  not  be  understood 
that  matters  of  form  cannot  be 
waived ;  as  to  this  see  posf  §  203. 

<  "  An  action  pending  in  a  State 
court  cannot  be  removed  to  the 
Circuit  Court,  by  a  written  stipu- 
lation, where  there  is,  nothing  in 
the  latter  or  in  the  record  to  show 
that,  by  reason  of  the  subject-mat- 
ter, or  the  character  of  the  parties, 
the  latter  Court  can  take  cogni- 
zance of  it."  People's  Bank  v. 
Calhoun,  102  U.  S.  256,  20  L.  101, 
quoted  with  approval  in  Olds 
Wagon  Works  v.  Benedict,  32  U.  S. 
App.  IIG,  14  C.  C.  A.  285,  67  Fed.  1. 


§33] 


FUNDAMENTAL  PRINCIPLES. 


39 


It  has  been  held  that  an  infant,  or  any  one  for  him,  can- 
not consent  to  a  removal,  or  make  a  binding  stipulation 
therefor.^  Where  the  plaintiff  or  defendant  is  an  infant, 
the  only  safe  plan  is  to  effect  the  removal  in  the  regular 
way/' 

§  33.  "  The  validity  of  such  legislation  [for  the  removal 
of  causes  before  trial]  lias  been  uuiforinly  recoguized 
by  this  Court  since  the  passage  of  the  judiciary  act  of 
1789.  1  St.  at  L.  73."  '—The  several  acts  of  Congress  for 
the  removal  of  causes  from  State  courts  to  the  United 
States  Courts,  whenever  their  Constitutionality  has  been 
directly  presented,  have  uniformly  been  sustained  by  the 
United  States  Supreme  Court,-'  with  but  the  exception  of 


5  The  Court,  in 

Kingsbury  v.  Kingsbury,  14  Fed. 
Cas.  585,  3  Biss.  CO,  3    Chi.   Leg. 
News  330, 
said  of  an  infant: 

"He  is  incapable  of  consenting 
to  a  change  of  forum  in  liis  case." 

The  Court  further  held  that  it 
was  not  "competent  for  his  guar- 
dian ad  litem,  or  any  other  person, 
for  him,  to  consent  or  stipulate  for 
a  removal  of  the  case." 

Gin 

Woolridge  v.  McKenna,  8  Fed. 
650, 

the  Court  held,  as  correctly  stated 
in  the  syllabus: 

"Where  the  necessary  jurisdic- 
tional facts  exist,  an  infant  defend- 
ant may  remove  his  suit  into  the 
Federal  Court  as  any  other  defend- 
ant may,  and  the  petition  for  re- 
moval and  bond  may  be  filed  in  his 
behalf  by  his  regular  guardian,  the 
guardian  ad  litem,  or  a  next  friend, 
as  the  case  may  be." 

§33. 

1  Chicago  &  N.  W.  R.  Co.  v.  Whit- 
ton,  13  Wall.   270,  20  L.  571. 

2  "  Of  the  Constitutionality  of  this 
act  we  entertain  no  doubt.  The 
question  is  not  an  open  one  in  this 


Court."  Home  Life  Ins.  Co.  v. 
Dunn,  19  Wall.  214,  22  L.  68. 

This  stati;meiit  refers  to  the  act  of 
March  2,  1867,  14  St.  L.  558,  codi- 
fied as  Rev.  St.,  §  639,  cl.  3,  ante  §  7, 
note  6. 

Other  cases  in  the  United  States 
Courts  affirming  the  Constitution- 
ality of  removal  acts  are: 

Nashville  v.  Cooper,  6  Wall.  247, 
18  L.  851; 

Birdseye  v.  Shaeff er,  37  Fed.  821 ; 

Haire  v.  Rome  R.  Co.,  57  Fed.  321 ; 

Findley  v.  Satterfield,  9  Fed.  Cas. 
67,  3  Woods  504,  7  Cent.  Law  J.  365, 
7  Reporter  6; 

Fisk  V.  Union  Pac.  R.  Co.,  9  Fed. 
Cas.  149,  6  Blatchf.  362; 

Johnson  v.  Monell,  13  Fed.  Cas. 
773,  1  Woolw.  390. 

It  is  held  by  Judge  Treat  in 

Cape  Girardeau  &  St.  L.  R.  R.  Co. 
0.  Winston,  5  Fed.  Cas.  32,  4  Cent. 
Law  Jour.  127, 

that  so  much  of  the  act  of  1866  as 
is  embraced  in  clause  2  of  section 
639  of  the  Revised  Statutes  {ante 
§  7,  note  6)  is  unconstitutional. 
Judge  Dillon  concurred  in  the 
order  made  by  Judge  Treat  in  that 
case  without  expressing  any  opin- 
ion upon  this  question. 
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the  acts  violating  the  Seventh  Amendment  to  the  Constitu- 
tion.^ 


3  The  Supreme  Court  held  in 

Justices  13.  Murray,  9  Wall.  -214, 
19  L.  658, 

that  so  much  of  the  5th  section  of 
the  act  entitled  "An  Act  relating 
to  Uabeas  Co  j-j; us,  and  Regulating 
Proceedings  in  Certain  Cases,"  ap- 
proved March  3,  1803,  12  St.  L.  755, 
as  iirovided  for  the  removal  of  a 
judgment  in  a  State  court,  in  a 
cause  tried  by  a  jury,  to  the  Cir- 
cuit Court  of  the  United  States 
for  a  retrial,  on  the  facts  and  law, 
was  in  conflict  with  the  7th  Amend- 
ment to  the  Constitution,  ante  §  4, 
and  was  therefore  void. 

This  decision  approved 

Wetherbee  v.  Johnson,  14  Mass. 
412; 

Patrie  v.  Murray,  43  Barb.  323,  29 
How.  Pr.  312. 

The  Supreme  Court  in  Justices 
V.  Murray,  supra,  in  an  opini(m  by 
Justice  Nelson  reversed  the  order 
made  by  Jiistice  Nelson  at  Circuit 
for  the  transfer  of  the  cause  to  the 
United  States  Circuit  Court. 

Murray  v.   Patrie,    17  Fed.   Cas. 
1001,  5  Blatchf.  34:1; 
see  fuller  statement  of  proceedings 
in 

Fisk  V.  Union  Pac.  R.  Co.,  9  Fed. 
Cas.  149,  G  Blatchf.  .362. 

In 

Capital  Traction  Co.  v.  Hof,  174 
U.  S.  1,  at  pp.  10, 11,  19  Sup.  Ct.  580, 
43  L.  873, 

the  Supreme  Court  of  the  United 
States  approved  the  decision  of  the 
supreme  court  of  Massachusetts 
holding  the  acts  of  1815  invalid. 

In  that  case  the  Supreme  Court 
said: 

"The  only  instances  that  have 
come  to  our  notice,  in  which  Con- 


gress has  undertaken  to  authorize 
a  second  trial  by  jury  to  be  had  in 
a  Court  of  the  United  States,  while 
the  verdict  of  a  jury  upon  a  former 
trial  in  a  court  of  record  has  not 
been  set  aside,  arc  to  be  found  in 
two  temporary  acts  passed  during 
tlie  last  war  with  Great  Britain, 
and  in  an  act  passed  during  the 
War  of  the  Rebellion  and  continued 
in  force  for  a  short  time  afterwards, 
each  of  wliicli  i>rovided  that  cer- 
tain actions  brought  in  a  State 
court  against  officers  or  peisons 
acting  under  the  authority  of  the 
United  States  might,  after  fmal 
judgment,  be  removed  by  appeal  or 
writ  of  error  to  the  Circuit  Court  of 
the  United  States,  and  that  Court 
should  '  thereupon  proceed  to  try 
and  determine  the  facts  and  the 
law  in  such  action  in  the  same 
manner  as  if  the  same  had  been 
there  originally  commenced,  the 
judgment  in  such  case  notwith- 
standing.' Acts  of  February  4, 
1815,  chap.  31,  §§  8, 13,  and  March  3, 
1815,  chap.  94,  §§  6,  8.  3  Stat,  at  L. 
109.  200,  234,  235;  act  of  March  3, 
1SG3,  chap.  81,  §  5,  12  Stat,  at  L. 
757;  act  of  May  11,  1866,  chap.  80, 
§  3,  14  Stat,  at  L.  46.  But  such  a 
Ijrovision,  so  far  as  it  authorized 
the  facts  to  be  tried  and  deter- 
mined in  the  Circuit  Court  of  the 
United  States  in  a  case  in  which  a 
verdict  had  been  returned  in  the 
State  court,  was  lield  to  be  incon- 
sistent with  the  Seventh  Amend- 
ment of  the  Constitution  of  the 
United  States  by  the  supreme  judi- 
cial court  of  Massachusetts,  in  a 
case  arising  under  the  acts  of  1815; 
and  by  the  supreme  court  of  New 
York  and  by  this  Court,  in  cases 
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The  State  courts,  too,  have  generally  acquiesced  in  their 
validity,  or  expressly  adjudged  them  valid.^  There  are  a  few 
State  decisions  to  the  contrary.^ 

To  be  removable  from  a  State  court  to  a  Court  of  the  United 
States  for  trial,  a  cause  must  be  within  the  judicial  power 
that  the  Inferior  Courts  of  the  United  States  potentially 
possess  under  the  Constitution.^     But  within  this  limit,  the 


arising  under  the  acts  of  18G3  and 
18G6.    Wetherbee  v.  Johnson  ( 1817 ) 

14  Mass.  412;  Patrie  v.  Murray 
(18()4)  43  Barb.  323;  s.  c,  nam.  Jus- 
tices V.  Murray  (1SG9)  9  Wall.  274, 
19  L.  658;  McKee  v.  Rains  (1809) 
10  AYall.  22,  19  L.  860." 

One  case  holds  that  a  suit  may 
be  removed  under  §  5  of  tlie  act  of 
1863,  supra,  after  verdict  in  tlie 
State  court;  but  it  is  overruled,  in 
effect,  by  the  later  decisions  of  the 
Supreme  Court. 

Hodgson  V.  Millward,  3  Grant 
Cas.  412;  s.  c,  12  Fed.  Cas.  285,  20 
Leg.  Int.  348,  5  Phila.  302,  3  Grant 
Cas.  418. 

*  Meadow^  Valley  Mining  Co.  v. 
Dodds,  7  Nev.  143,  8  Am.  R.  709; 

Bnrson  v.  Nat.  Park  Bank,  40 
Ind.  173,  13  Am.  R.  285; 

McCormick  v.  Humphrey,  27  Ind. 
144; 

Tod  V.  Fairfield  Common  Pleas, 

15  Ohio  St.  377. 
5  In 

Moseley  v.  Chamberlain,  18  Wis. 
700, 

the  validity  of  section  12  of  the 
judiciary  act  of  1789,  ante  §  7, 
note  3,  is  denied.    But  the  court  in 

Knorr  v.  Home  Ins.  Co.,  25  Wis. 
143,  3  Am.  R.  26, 

overruled  that  case.  The  court 
was  still  of  the  opinion  that  it  was 
correctly  decided.  "But,"  says 
Judge  Cole,  "  my  adhering  to  that 
opinion  now  would  be  of  no  earthly 
advantage,  that  I  can  see,  to  any 


person  or  any  principle.  On  the 
contrary,  it  would  only  be  pro- 
ductive of  great  embarrassment, 
trouble  and  expense  to  these  par- 
ties, and  others  similarly  situated. 
For  we  well  know  that  the  Su- 
preme Court  of  the  United  States, 
in  tlie  exercise  of  that  jurisdiction 
which  it  assumes,  would  pronounce 
all  the  proceedings  in  the  State 
court,  after  the  application  for  re- 
moval was  made,  as  coram  non  ju- 
dicer 

In 

Whiton  V.  Chicago  &  N.  W.  R. 
Co.,  25  Wis.  424,  3  Am.  R.  101, 
the  court  held  that  so  much  of  the 
act  of  Congress  of  March  2,  1867, 
14  St.  L.  558,  codified  as  Rev.  St 
§  039,  cl.  3,  ante  §  7,  note  6,  as 
provides  for  the  removal  of  a  cause 
by  the  plaintiff,  is  invalid;  but 
this  decision  was  shortly  thereafter 
overruled  by  the  Supreme  Court  of 
the  United  States  in 

Chicago  &  N.  W.  R.  Co.  v.  Whit- 
ton,  13  Wall.  270,  20  L.  571,  affirm- 
ing Whiton  V.  Chicago  &  N.  W.  K. 
Co.,  29  Fed.  Cas.  1111,  2  Biss.  282. 

The  supreme  court  of  Wisconsin 
afterwards  acquiesced  in  the  de- 
cisions of  the  Supreme  Court  of 
the  United  States. 

Goodman  v.  Oshkosh,  45  Wis. 
355. 

6  Justices  V.  Murray,  9  Wall.  274, 
19  L.  658; 

Smith  V.  Rines,  22  Fed.  Cas.  639, 
2  Sumn.  338. 
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cases  that  may  be  removed  for  trial,  and  the  time  aud  man- 
ner of  removal,  are  matters  of  legislative  discretion,  to  be 
determined  by  Congress." 

§  34.  By  the  removal  of  a  cause  from  a  State  court,  a 
United  States  Circuit  Court  indirectly  acquires  original 
jurisdiction  thereof. — There  has  been  some  difficulty  in  de- 
termining the  nature  of  the  jurisdiction  exercised  by  a  United 
States  Circuit  Court  upon  the  removal  of  a  cause  from  a  State 
court.  Justice  Story  suggested  that  the  jurisdiction  is  ap- 
pellate.^  The  Courts  now  assert  a  different  doctrine.  "  The 
jurisdiction  exercised  upon  the  removal  is  original.  Removal 
is  only  an  indirect  mode  by  which  the  Federal  Court  acquires 
original  jurisdiction."  ^ 

§  35.  The  jurisdiction  of  the  United  States  Circuit 
Courts  was  greatly  enlarged  in  the  ten  years  succeeding 
the  Civil  War,  for  the  benefit  of  non-resident  creditors. — 
Section  12  of  the  original  judiciary  act^  was  the  only  general 


^"The  judicial  power  of  the 
United  States  extends  by  the  Con- 
stitution to  controversies  between 
citizens  of  different  States  as  well 
as  to  cases  arising  under  the  Con- 
stitution, treaties  and  laws  of  the 
United  States ;  and  the  manner  and 
conditions  upon  which  that  power 
shall  be  exercised,  except  as  the 
original  or  appellate  character  of 
the  jurisdiction  is  specially  desig- 
nated in  the  Constitution,  are  mere 
matters  of  legislative  discretion. 
In  some  cases,  from  their  charac- 
ter, the  judicial  power  is  necessa- 
rily exclusive  of  all  State  authority ; 
in  other  cases  it  may  be  made  so 
at  the  option  of  Congress,  or  it  may 
be  exercised  concurrently  with  that 
of  the  States."  Chicago  &  N.  W. 
R.  Co.  V.  Whitton,  13  Wall.  270,  20 
L.  571. 

§34. 

1  Martin  v.  Hunter,  1  Wheat.  304, 
349-350,  4  L.  97,  108. 

It  is  treated  as  appellate  in 


Knorr  v.  Home  Ins.  Co.,  25  Wis. 
143,  155,  3  Am.  R.  26, 
and  its  character  is  considered  as 
doubtful  in 

Fisk  V.  Union  Pac.  R.  Co.,  9  Fed. 
Cas.  149,  6  Blatchf.  362. 

^Bigelow  V.  Nickerson,  34  U.  S. 
App.  261,  17  C.  C.  A.  1,  70  Fed.  113, 
30  L.  R.  A.  336. 

This  language  is  justified  by 

Virginia  v.  Rives,  100  U.  S.  313, 
337,  25  L.  667,  676; 

Chicago  &  N.  W.  Ry.  Co.  v.  Whit- 
ton, 13  Wall.  270,  20  L.  571; 

Bushnell  v.  Kennedy,  9  Wall.  387, 
19  L.  736; 

Woolridge  v.  McKenna,  8  Fed. 
650,658; 

Dennistouu  o.  Draper,  7  Fed.  Cas. 
488,  5  Blatchf.  336. 

A  later  case  stating  the  same  the- 
ory of  the  law  is 

Ward  V.  Congress  Const.  Co.,  39 
C.  C.  A.  669,  99  Fed.  598. 

§  35. 

1  Ante  §  7,  note  3. 
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statute  for  the  removal  of  causes  in  force  from  the  date  of  its 
enactment,  in  1789,  until  aftei-  the  close  of  the  Civil  War. 

Several  acts  were  passed  in  the  mean  time  to  cover  special 
cases.2 

As  a  result  of  the  animosities  growing  out  of  the  war,  the 
reconstruction  acts,  the  legislation  of  some  of  the  Southern 
and  Western  States,  and  the  panic  of  1873,  Congress  by 
several  acts  greatly  onhirged  the  jurisdiction  of  the  United 
States  Circuit  Courts,  both  by  original  process  and  by  re- 
moval from  State  courts.^  The  avowed  purpose  of  such  leg- 
islation was  to  aid  non-resident  creditors  in  enforcing  their 
demands.'^ 

§  36.  The  grant  of  judicial  power  to  the  United  States 
Circuit  Courts  by  the  judiciary  act  of  1875^  was  very 
broad. — It  has  been  frequently  asserted  that  by  the  judiciary 
act  of  1875  2  Congress  intended  to  extend  the  jurisdiction  of 
the  Circuit  Courts  of  the  United  States  as  far  as  the  Consti- 
tution^ would  warrant  (except  to  cases  involving  not  over 
)|500,  cases  of  which  the  Supreme  Court  has  exclusive  juris- 
diction, and  certain  assigned  causes  of  action),*  whether  such 


'^  The  most  important  of  these 
special  acts  is  the  "Force  Bill"  of 
1833,  the  removal  section  of  whicii 
became  the  basis  of  Rev.  St.,  §  643, 
posi  §  195. 

8  Ante  notes  to  §§  6,  7. 

4  Hobby  «.  Allison,  13  Fed.  401; 

Fox  v.  Southern  K.  Co.,  80  Fed. 
945. 

"The  experience  of  parties  im- 
mediately after  tlie  late  war,  which 
powerfully  excited  the  people  of 
different  States,  and,  in  many  in- 
stances engendered  bitter  enmities, 
satisfied  Congress  that  further  leg- 
islation was  required  fully  to  pro- 
tect litigants  against  influences  of 
that  character.  It  therefore  pro- 
vided, by  the  act  of  March  2,  1867, 
14  Stat,  at  L.  558,  greater  facilities 
for  the  removal  of  cases  involving 
controversies  between  citizens  of 
different  States  from  a  State  court 


to  a  Federal  Court,  when  it  ap- 
peared that  such  influences  ex- 
isted." Gaines?;.  Fuentes,  92 U.  S. 
10,  -'3  L.  524. 

"It  is  well  known  as  a  part  of 
the  legislative  and  judicial  history 
of  the  country,  that  this  latter  stat- 
ute was  passed  to  meet  certain 
conditions  and  difficulties  which 
had  arisen  out  of  the  late  civil 
war."  Kingsbury  V.  King.sbury,  14 
Fed.  Gas.  585,  3  Biss.  60,  3  Chi.  Leg. 
News  330. 

§  36. 

'  Ante  §  6,  note  5,  and  §  7,  note  7. 

2  Anle  §  6,  note  5,  and  §  7,  note  7. 

^  Ante  §  2. 

^"The  language  of  the  act  of 
1875  in  this  particular  is  identical 
with  that  of  \A\v.  Constitution,  and 
the  evident  ])iirpose  of  Congress 
was  to  make  the  original  jui'isdic- 
tioii  of  the  Circuit  Courts  co-exten- 
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jurisdiction  was  based  on  the  citizenship  of  the  parties,^  or 
upon  the  fact  that  the  suit  involved  a  Federal  controversy ;  ^ 
and  the  Supreme  Court  held  that  the  exception  as  to  such 
assigned  causes  of  action  applied  only  to  original  jurisdiction 
and  not  to  jurisdiction  by  removal." 

The  Supreme  Court  of  the  United  States  at  first  adopted 
this  very  broad  construction  of  the  act  of  1875,^  but  later  it 
receded  therefrom,  deciding  in  effect  that  there  are  many 
cases  within  the  judicial  power  of  the  Constitution,  arising 
under  the  Constitution,  laws  or  treaties  of  the  United  States, 
which  fall  within  Rev.  St.  U.  S.,  §  709,  but  not  within  the  act 
of  1875.9 

§  37.  The  increase  of  the  jurisdiction  of  the  United 
States  Circuit  Courts  developed  much  bitter  opposition ; 
the  abuses  growing  out  of  such  increase  became  intoler- 
able, and  Congress  sought  to  remedy  them. — The  increase 
of  the  jurisdiction  of  the  United  States  Circuit  Courts  by  the 
acts  succeeding  the  Civil  War,  was  resented  by  the  people 
oppressed  thereby.     The  feeling  of  bitter  opposition  to  such 


sive  with  the  judicial  power  in  all 
cases  where  the  Supreme  Court  had 
not  already  been  invested  by  law 
with  exclusive  cognizance."  Ames 
V.  Kansas,  111  U.  S.449,  4  Sup.  Ct. 
437,  28  L.  482. 

The  same  idea  is  expressed  in 

Van  Patten  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  74  Fed.  981,  984; 

Connor  v.  Scott,  6  Fed.  Cas.  313, 
4  Dill.  242,  3  Cent.  Law  J.  30.5; 

Jackson  v.  Mutual  Life  Ins.  Co., 
13  Fed.  Cas.  230,  3  Woods   413. 

^  "  Before  this  [the  passage  of 
the  act  of  1875],  Congress  bad  never 
invested  the  Federal  Courts  with 
the  jurisdiction  arising  from  di- 
verse citizenship  of  litigant  parties 
co-extensive  with  tlie  judicial 
power  conferred  upon  the  general 
government.  Subject  to  a  limita- 
tion as  to  the  amount  in  contro- 
versy, this  was  attempted  to  be 
done  by  that  act.  .  .  .  The  ju- 
risdiction given  to  the  Circuit  Court 


is  as  broad  as  the  judicial  power." 
Girardy  v.  Moore,  10  Fed.  Cas. 
444,  3  Woods  397,  4  Am.  Law  T. 
Kep.  (N.  S.)  387,  23  Int.  Rev.  Rec. 
294,  .5  Cent.  Law  J.  78,  1  Month. 
Jur.  344. 

•^  "  The  act  of  1875,  so  far  as  juris- 
diction depends  upon  the  nature 
of  the  litigation,  makes  the  juris- 
diction of  the  Circuit  Court  co- 
extensive with  the  judicial  power 
created  by  the  Constitution,  and 
therefore  includes  all  suits  in  law 
or  equity  involving  a  Federal  ques- 
tion." Hans  V.  Louisiana,  24  Fed. 
55,  affirmed,  Hans  i\  Louisiana, 
1.34  U.  S.  1,  10  Sup.  Ct.  504,  33  L. 
842. 

"  Post  §  137. 

8  Ames  V.  Kansas,  as  quoted  in 
note  4  to  this  section. 

9  Carson  v.  Dunham,  121  U.  S. 
421,  7  Sup.  Ct.  10.30,  .30  L.  992, 
quoted  post  §  104,  note  17. 
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laws  is  reflected  in  the  legislation  of  many  States.^  The 
Circuit  Courts  of  the  United  States  generally  gave  a  very 
liberal  construction  to  such  acts,  especially  to  the  sections  as 
to  removals,  and  this  course  aroused  earnest  criticism  from 
several  State  courts.^  These  acts  were  grossly  abused  by  the 
non-residents  whom  they  were  intended  to  protect.^  Their 
results  were  in  general  very  unsatisfactory,  in  the  North,  as 
well  as  in  the  South.  The  abuses  under  those  laws  became 
intolerable.  Congress  passed  an  acf^  approved  March  3, 
1887,  to  restrict  the  jurisdiction  of  the  United  States  Circuit 
Courts,  as  a  remedy  for  the  evils  that  had  arisen.  Congress 
by  that  act  sought  to  make  radically  restrictive  amendments 
to  the  then  existing  laws. 

The  act  was  enrolled  by  some  crndic  genius  who  filled  it 
with  all  sorts  of  errors.^  Congress  had  to  pass  an  act  to  cor- 
rect the  enrollment,  and  this  act  was  approved  August  13, 
1888.6 


§37. 

1  Several  of  the  State  statutes 
passed  for  the  purpose  of  restrict- 
ing the  jurisdiction  of  the  Circuit 
Courts  of  tlie  United  States  are 
mentioned  ante  §§30,  31. 

2 "  Numerous  decisions  of  State 
and  Federal  Courts  were  made,  con- 
struing such  removal  statutes,  in 
which  there  were  diversity  and  con- 
flict, resulting  in  dissatisfaction 
and  discontent  among  the  people 
and  the  courts  of  some  of  the 
States,  as  they  regarded  the  exten- 
sion and  exercise  of  National  judi- 
cial power  as  unjust  aggressions 
upon  the  Constitutional  and  inher- 
ent rights  of  the  States."  Fox  v. 
Southern  Ry.  Co.,  SO  Fed.  945. 

3  Some  of  the  abuses  under  these 
acts  are  mentioned  in  the  report  of 
the  judiciary  committee  of  the 
House  of  Representatives  on  the 
bill  which  became  the  act  of  1887-8, 
which  report  is  quoted  in  part  in 

Pitkin  County  Min.  Co.  v.  Mar- 
kell,  33  Fed.   386. 


These  abuses  are  vividly  portrayed 
in 

Mt.  Washington  R.  Co.  v.  Coe,  50 
Fed.  637,  638-9. 

*  24  St.  L.  552. 

5  "  The  act  [of  1887]  is  a  slovenly 
piece  of  patchwork  put  upon  the 
act  of  March  3,  1875."  Viual  v. 
Cont.  Const.  &  Imp.  Co.,  34  Fed. 
228. 

"  The  act  printed  on  the  statute 
book  conforms  to  the  enrollment, 
but  the  enrolled  act,  when  com- 
l)ared  with  the  original  papers  on 
file  in  the  secretary's  office,  con- 
tains 25  mistakes  in  spelling,  in 
punctuation,  in  changing  and 
omitting  words,  and  in  the  struc- 
ture of  the  bill, — that  is,  by  chang- 
ing paragraphs.  Cong.  Rec.  March 
14,  1888,  pp.  2102,  2103."  Swayne 
V.  Boylston  Ins.  Co.,  35  Fed.  1. 

e  25  St.  L.  433,  1  Supp.  Rev.  St. 
U.  S.  (2  Ed.)  611,  ante  §§6,  7,  8, 
16,  17,  18,  19,  20,  21. 
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§  38.  "The  general  object  of  the  act  [of  1887-8]'  is  to 
contract  the  jurisdiction  of  the  Federal  Courts."'^ — The 

act  of  1887-8^  very  gi-eatly  diiuinished  the  tlieii  existing 
jiu-isdiction  of  the  United  States  Circuit  Courts,  especially 
theu"  jurisdiction  by  the  removal  of  causes  from  State  courts.* 
The  full  extent  of  this  diminution  has  not  been  generally 
apprehended  by  attorneys  not  actively  engaged  in  the  Fed- 
eral practice,  and  has  been  frequently  overlooked  by  inferior 
Federal  Courts.^  The  United  States  Circuit  Courts,  as  a 
rule,  have  attempted,  in  good  faith,  to  enforce  the  restric- 
tions upon  their  jurisdiction  imposed  by  Congress.^ 


§  38. 

1  Ante  §§  6,  7,  8. 

2 Ex  parte  Peunsylvauia  Co.,  137 
U.  S.  451,  11  Sup.  Ct.  141,  34  L. 
738,  quoted  with  approval  in  Mis- 
souri Pac.  R.  Co.  V.  Fitzgerald,  100 
U.  S.  556,  16  Sup.  Ct.  389,  40  L. 
536. 

3^nfe§§6,  7,  8. 

*  "  The  attempt  was  manifestly 
to  restrain  the  volume  of  litifjation 
pouring  into  the  Federal  Courts, 
and  to  return  to  the  standard  of 
the  judiciary  act."  Fisk  v.  Hena- 
rie,  142  U.  S.  459,  12  Sup.  Ct.  207, 
35  L.  1080.    . 

Other  cases  in  the  Supreme 
Court  are  to  the  same  effect: 

Smith  V.  Lyon,  133  U.  S.  315,  10 
Sup.  Ct.  303,  33  L.  635; 

McCormick  H.  Mach.  Co.  v.  Wal- 
thers,  134  U.  S.  41,  10  Sup.  Ct.  485, 
33  L.  833; 

Ex  parte  Shaw,  145  U.  S.  444, 
12  Sup.  Ct.  9.35,  36  L.  768; 

Gerlingr.  Baltimore  &  O.  R.  Co., 

151  U.  S.  673,  14  Sup.  Ct.  533,  38  L. 
311; 

Tennessee  v.  Union  &  P.   Bank, 

152  U.  S,  454,  14  Sup.  Ct.  654,  38  L. 
511; 

Hanrick  v.  Hanrick,  153  U.  S.  192, 
14  Sup.  Ct.  8.35,  .38  L.  085; 
Mexican  Nat.  R.  Co.  v.  Davidson, 


157  U.  S.  201,  15  Sup.  Ct.  563,  39  L. 
672; 

McDonnell  v.  Jordan,  178  U.  S. 
229,  20  Sup.  Ct.  886,  44  L.  1048; 

Gableman  v.  Peoria,  D.  &  E.  R. 
Co.,  179  U.  S.  335,  21  Sup.  Ct.  171, 
45  L. — . 

Circuit  Court  of  Appeals  case : 

Waco  Hardware  Co.  v.  Michigan 
Stove  Co.,  63  U.  S.  App.  396,  33 
C.  C.  A.  511,  91  Fed.  289. 

^  Witness  the  large  number  of 
cases  reversed  by  the  Supreme 
Court  and  the  Circuit  Courts  of 
Appeals  with  directions  to  re- 
mand them  to  State  courts. 

It  has  even  been  asserted  that 
the  act  greatly  enlarges  the  juris- 
diction by  removal  by  defendants 
on  account  of  prejudice  or  local 
influence. 

Huskins  v.  Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.,  37  Fed.  504,  507,  3 
L.  R.  A.  545. 

Nothing  can  be  clearer  than  that 
no  such  result  was  intended  by 
Congress. 

•J  "  Federal  Courts  have  come  to 
a  point,  in  harmony  with  the  views 
of  Congress,  that  they  no  longer 
want  more  jurisdiction,  but  less. 
Parties  arc  now  invited  to  carry  on 
their  controversies  in  Sl;ite  courts, 
and  to  remain  there,  rather  than  in 
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§  :M).  "  The  jurisdiction  of  the  [United  States]  Court  to 
justify  reniovjil  and  retention  after  removal,  when  niotiou 
U)  remand  is  made,  should  be  clear.  Where  <he  jurisdic- 
<ion  is  doubtful,  the  case  should  be  remanded."' —Tlie 

Circuit  Courts  of  the  United  States,  being  Courts  of  limited 
jurisdiction,^  and  the  right  to  remove  a  cause  from  a  State 
court  to  a  United  States  Circuit  Court  being  statutory  only ,3 
and  the  judgment  of  such  Courts  being  reversilJe  upon  ap- 
peal  or  writ  of  error  where  they  erroneously  assume  jurisdic- 
tion,* such  Circuit  Courts  ishoukl  resolve  all  doubts  in  re- 
moval cases  against  their  jurisdiction.  Tlie  statutes  should 
be  strictly  construed ;  and  no  disputable  jurisdiction  should 
be  entertained.^     The  reasons  for  the  Circuit  Courts  of  the 


tlie  Federal   Courts."     Hughes  v. 
Green,  75  Fed.  691,  692. 

But  the  Judge,  in  that  case, 
pressed  tlie  invitation  to  remain  in 
the  State  court  too  strongly,  and  his 
action  was  reversed  upon  appeal. 

Hughes  V.  Green,  56  U.  S.  App. 
56,  28  C.  C.  A.  537,  84  Fed.  833. 

"It  was  the  obvious  purpose  of 
the  act  of  March  3,  1887,  to  restrict 
the  right  of  removal  of  an  action 
from  a  State  court  to  the  Circuit 
Court,  as  it  then  existed.  The 
right  is  restricted  as  to  the  parties 
wlio  can  exercise  it,  as  to  the 
classes  of  actions  in  which  it  may 
be  exercised,  and  as  to  the  time  at 
which  an  election  to  exercise  the 
privilege  must  be  made."  Woolf 
V.  Chisolm,  .30  Fed.  881,  24  Blatchf. 
405. 

"  The  amendments  of  1887  were 
plainly  meant  to  restrict  removals 
from  State  to  Federal  Courts.  The 
value  of  the  matter  in  dispute  is 
increased  from  $500  (including  in- 
terest) to  $2,000  (excluding  inter- 
est). Kem ovals  can  be  had  only 
by  the  defendant,  instead  of  by 
either  party,  as  heretofore.  The 
time  within  whic^h  such  removal 
shall  be  had   is  materially  short- 1 


V.  Bigbee,  56  Fed. 


ened.  The  intention  of  the  act  is 
so  clear  that  it  should  be  strictly 
construed  against  any  one  seeking 
to  evade  the  additional  limitations 
which  it  puts  upon  the  right  of  re- 
moval." Dwyer  u.  Peshall,  32  Fed. 
497. 

§39. 

1  Hutcheson 
329. 

'^Ante  §2,3. 

^Atite  §29. 

4  Post  §  210. 

^Burnham  v.  First  Nat.  Bank,  10 
U.  S.  App.  485,  3  C.  C.  A.  486,  53 
Fed.  163. 

This  rule  is  stated,  or  acted  upon 
without  statement,  in  the  following 
Circuit  Court  cases: 

Plant  «.  Harrison,   101  Fed.  307; 

Johnson  v.  Wells,  Fargo  &  Co., 
91  Fed.  1;S.  c,  98  Fed.  3; 

Concord  Coal  Co.  v.  Haley,  76 
Fed.  882; 

Ladd  V.  West,  55  Fed.  353; 

Blue  Bird  Min.  Co.  v.  Largey,  49 
Fed.  289; 

Fitzgerald  v.  Missouri  Pac.  B. 
Co.,  45  Fed.  812; 

Adams  v.  May,  27  Fed.  907; 

Kcssinger  v.  Vannatta,  27  Fed. 
890; 
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United  States  declining  doubtful  jurisdiction  in  removal  cases 
are  of  a  very  persuasive  character  and  have  perhaps  never 
been  better  stated  than  by  Judge  Caldwell.^ 


Kansas  v.  Bradley,  26  Fed.  289; 
Levy  V.    Laclede   Baak,    18  Fed. 
193; 
Wolff  V.  Archibald,  14  Fed.  369, 

4  McCr,  481; 

Evans  v.  Faxon,  10  Fed.  312,  11 
13iss.  175; 

Gaughan  v.  Northwestern  Ferti- 
lizer Co.,  10  Fed,  Cas.  91,  3  Diss. 
485,  12  Am.  Law  Reg.  (N.  S.)  509, 

5  Chi.  Leg.  News  337,  6  Am.  Law 
T.  Rep.  101,  18  Int.  Rev.  Ree.  162, 
5  Leg.  Op.  58; 

Illinois u.  Chicago  &  A.  R.  Co.,  12 
Fed.  Cas.  1197,  6  Biss.  107,  6  Chi. 
Leg.  News  316,  1  Cent.  Law  J.  340. 

10  Alb.  Law  J.  36,  9  Am.  Law  Rev. 
151,  6  Leg.  Gaz.  252. 

It  is  said  expressly  or  in  effect 
in  some  cases  under  prior  laws  that 
such  laws  should  be  liberally  con- 
strued, and  doubts  resolved  in  favor 
of  removability. 

Home  Life  Ins.  Co.  v.  Dunn,  19 
Wall.  214,  22  L.  68; 

Deakin  v.  Lea,  7  Fed.  Cas.  281, 

11  Biss.  27. 

But  tliat  is  not  the  present  prac- 
tice. 

•^  "  It  is  urged  by  counsel  for  the 
defendant  that  if  it  is  doubtful 
whether  the  cause  is  removable, 
the  doubt  should  be  resolved  in 
favor  of  the  jurisdiction  of  this 
Court.  But  the  converse  is  the 
rule.  When  it  is  settled  that  the 
jurisdiction  of  the  Court  in  a  re- 
moval cause  is  doubtful,  all  doubt 
as  to  what  the  Court  should  do  is 
dispelled,  and  the  cause  will  be 
remanded.  Tliisrule  is  in  harmony 
■with  the  spirit  and  design  of  the 
act  of  Congress.  Congress  has  gone 
as  farasitcau  to  diminish  the  evils 


resulting    from    questions  of   dis- 
puted or  doubtful  jurisdiction  in 
such    cases  by  repealing    the  act 
which  allowed  an  appeal  or  writ 
of  error  from  an  order  remanding 
a  cause.     Under  the  existing  law, 
an  order  remanding  a  cause  elimi- 
nates the  question  of  jurisdiction 
from  the  case,  and  remits  it  to  the 
State  court  for  trial  upon  its  merits. 
If  it  turns  out  on  the  trial  of  the 
cause  in  the  State  court  that  it  in- 
volves a  Federal  question,  and  tlie 
right    claimed  under  the  Federal 
law  is  denied  to  the  party  claiming 
it,  the  judgment  of  the  State  court 
on  that  question   may  be  reviewed 
in  the  Supreme  Court  of  the  United 
States.     But  the  order  remanding 
the  cause  is  not  subject  to  review, 
and  the  case  is  finally  disposed  of 
on   its  merits,   and    the    litigation 
ended.     On  the  other  hand,  the  er- 
roneous assumption  of  jurisdiction 
in  a  removal  cause  works  serious 
hardship.     After  the  delay  and  ex- 
pense incident  to  the  preparation 
and  trial  of  a  case  on  its  merits,  the 
beaten  party  may  take  the  case  to 
the  Supreme  Court,  where  it  must 
be  reversed  for  want  of  jurisdiction, 
and  remanded  to  the  State  court. 
Even   the  party  who  removes  the 
case  is  not  bound  by  his  own  act, 
but,  if  beaten  on  the  merits  in  the 
Circuit  Court,   may  appeal  to  the 
Supreme  Court,  and  will  there  be 
heard  to  say  that  the  Circuit  Court 
erred  in  taking  jurisdiction  of  the 
case,  though  it  did  so  on  his  own 
petition ;  and  after  years  of  expen- 
sive litigation  the  parties  to  a  suit 
improperly  removed  from  the  State 
court  find    tliemselves  just  where 


§39] 


FUNDAMENTAL   PllINCIPLES. 


49 


they  were  wlicu  the  cause  was  re- 
moved. Everythiug  douo  iu  tlie 
case  after  removal  counts  for  noth- 
ing; the  case  is  no  nearer  an  end  on 
its  merits  than  when  it  was  begun. 

"  If  the  refusal  to  remand,  like 
the  order  to  remand,  settled  for  all 
time  the  question  of  jurisdit;tion, 
and  the  case  was  retained  for  trial 
on  its  merits  only,  there  would  be 
more  reason  for  contending  tliat 
the  doubt  should  be  resolved 
against  remanding  tlie  case.  But, 
as  we  have  seen,  if  the  case  is  re- 
tained, the  question  of  jurisdiction 
remains  an  issue  for  final  deter- 
mination in  the  Supreme  Court  on 
the  appeal  of  the  party  beaten  on 
the  merits  iu  the  Circuit  Court. 
The  case  of  First  Nat.  Bank  of 
Cliicago  V.  Corbin,  also  entitled 
Graves  v.  Corbin,  132  U.  S.  571, 
591,  10  Sup.  Ct.  196,  33  L.  462, 
serves  to  illustrate  the  injustice  and 
hardship  likely  to  result  from  re- 
solving doubts  in  favor  of  the 
removability  of  cases.  That  case 
was  removed  from  the  State  court 
into  the  Circuit  Court  on  the  peti- 
tion of  the  bank,  a  defendant. 
Upon  final  hearing  on  the  merits 
there  was  a  decree  in  favor  of  the 
plaintiff,  and  against  the  bank,  and 
it  appealed  to  the  Supreme  Court, 
and  in  that  Court  made  the  point 
that  the  Circuit  Court  acquired  no 
jurisdiction  of  the  cause  by  the  re- 
moval on  its  own  petition.  Against 
this  inconsistent,  and  what  may 
justly  be  termed  unconscionable, 
action  of  the  bank,  the  plaintiff 
protested,  but  his  protest  was  iu 
vain.     The  Court  said: 

"  'It  is  suggested  that  it  is  a 
hardship  to  the  plaintiff  to  reverse 
his  decree  for  want  of  jurisdiction 


in  the  Circuit  Court  after  he  has 
prosecuted  his  suit  in  that  Court 
successfully,  on  his  being  taken 
iuto  that  Court  adversely  more 
than  six  years  ago.' 

"  But  the  Court  could  not  relieve 
from  the  hardship,  and  the  judg- 
ment had  to  be  reversed  for  want 
of  jurisdiction,  and  the  cause  re- 
manded to  the  State  court.  The 
benefit  of  a  reasonable  doubt  should 
never  be  given  to  a  practice  that 
protracts  and  fosters  litigation  and 
multiplies  costs.  The  sound  rule 
on  this  subject  is  stated  by  Judge 
Love  in  Kessinger  v.  Vannatta,  27 
Fed.  890.  That  learned  and  ex- 
perienced Judge  said: 

"  'It  is  the  constant  practice  of 
this  Court  to  remand  causes 
brought  here  from  the  State  courts 
in  cases  ()f  doubtful  jurisdiction. 
The  reason  of  this  practice  is  obvi- 
ous and  conclusive.  In  the  first 
place,  the  jurisdiction  of  the  State 
court  is  unquestionable.  It  is,  at 
least,  concurrent  with  this  Court. 
But  the  jurisdiction  of  this  Court 
depends  upon  special  facts,  and  it 
is  in  the  present  case,  to  say  the 
least,  doubtful.  It  is  the  safer  and 
wiser  course  to  send  a  cause  for 
trial  to  a  court  of  unquestionable 
jurisdiction,  rather  than  retain  it 
here,  and  go  through  all  the  forms 
of  trial,  when  the  jurisdiction  is 
doubtful.'  "  Fitzgerald  v.  Mis- 
souri Pac.  K.  Co.,  45  Fed.  812,  ap- 
proved by  Supreme  Coui't  of  the 
United  States,  Missouri  Pac.  K.  Co. 
1-.  Fitzgerald,  160  U.  S.  556,  16  Sup. 
Ct.  389,  40  L.  530. 

For  otiier  authorities  upon  the 
subject  of  the  reversal  of  judgments 
for  improper  removal,  see  j>os4 
§§  203,  210. 
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CHAPTER  III. 


SUITS   OF  A  CIVIL  NATURE. 


§  40.  "Any  suit  of  a  civil  nature,"  of  certain  classes, 
"  may  be  removed."  ^ — As  already  shown,^  there  can  be  a 
removal  in  those  cases  and  those  only,  embraced  by  the  stat- 
ute. Other  conditions  and  limitations  prescribed  are  here- 
after noticed.3  These  here  stated  are  of  a  basic  character. 
To  determine  in  favor  of  the  removability  of  a  proceeding 
from  a  State  court  to  a  Circuit  Court  of  the  United  States, 
these  questions  must  be  answered  in  the  affirmative:  Is  it  a 
suit  ?  *     Is  it  of  a  civil  nature  ?  ^ 

§  41.  "  If  a  right  is  litigated  between  parties  in  a  court 
of  justice,  the  proceeding  by  whicli  the  decision  of  the 
court  is  sought,  is  a  suit."  i— By  using  the  term  "suit  "  in 
the  removal  statutes,^  a  very  comprehensive  one  was  adopted.-^ 


§40. 

1  Removal  statute,  ante  §7. 

2  Ante  §  29. 

^Postch.  4,  5,  6,  7,  8,  9,  13. 
4  Post  §§41,  42. 
6  Post  §§  48,  49,  50. 
§41. 

1  Weston  V.    Clinrloston,    2    Pet. 
449,  7  L.  481. 
"^Ante  §§6,  7,  and  notes. 

3  "  The  term  [suit]  is  certainly  a 
very  comprehensive  one,  and  is  un- 
derstood to  apply  to  any  proceed- 
ing in  a  court  of  justice,  by  -which 
an  individual  pursues  that  remedy 
in  a  court  of  justice  which  the  law 
affords  him.  Tlie  modes  of  pro- 
ceeding may  be  various."  Weston 
V.  Charleston,  2  Pet.  449,  7  L.  481. 

"The word 'suit'    .    .    .    applies 


to  any  proceeding  in  a  court  of  jus- 
tice in  which  the  plaintiff  pursues 
his  remedy  to  recover  a  right  or 
claim."  Grover  &  B.  S.  M.  Co.  v. 
Florence  S.  M.  Co.  ( Case  of  the  Sew- 
ing Machine  Companies),  18  Wall. 
553,  21  L.  914. 

"What  is  a  suit?     .     .     . 

"  In  law  language,  it  is  the  prose- 
cution of  some  demand  in  a  court 
of  justice."  Cohens  v.  Virginia,  6 
Wheat.  204,  407,  5  L.  257,  292. 

"  To  commence  a  suit  is  to  de- 
mand something  by  the  institution 
of  process  in  a  court  of  justice; 
and  to  prosecute  the  suit,  is,  ac- 
cording to  the  common  acceptar 
tion  of  language,  to  continue  that 
demand."  Cohens  v.  Virginia,  6 
Wheat.  2(34,  408,  5  L.  257,  292. 
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The  Constitution  '  uses  the  term  "case,"  and  the  codes  of 
some  States  "action"  and  "cause"  in  the  same  or  nearly 
the  same  sense.  Case,  cause,  suit  and  action  are  synony- 
mous words  .^ 

§  42.  Substance,  rather  than  form,  determines  wliether 
a  proceedini?  is  a  suit. — If  any  proceeding  in  a  State  court 
is  in  substance  a  .suit,  it  will  be  treated  as  such  for  the  pur- 
pose of  removal.^  No  formal  disguise  can  prevent  the  re- 
moval of  a  suit  from  a  State  court  to  the  proper  United  States 
Circuit  Court.'-^     Mere  forms  of  procedure  vary  in  different 


♦  Ante  §  2. 

*  "  The  term  'action'  under  the 
statute  of  Iowa,  is  identical  with 
the  word  '  suit '  in  the  act  of  Con- 
gress." Re  Iowa  &  Miuu.  Const. 
Co.,  6  Fed.  799,  2  McCr.  178. 

"In  any  legal  sense,  'action,' 
'suit,'  and  'cause'  are  converti- 
ble terms."  Ex  parte  Milligan,  4 
Wall.  2,  112,  18  L.  281,  293,  quoted 
and  approved  in  King  v.  McLean 
Asylum,  21  U.  S.  App.  481,  12  C.  C. 
A.  14.5,  64  Fed.  .331,  2(5  L.  R.  A. 
784. 

See  further  discussions  in 

La  Abra  Silver  Mining  Co.  v. 
United  States,  175  U.  S.  423,  20 
Sup.  Ct.  168,  44  L.  223; 

Interstate  Commerce  Commis- 
sion V.  Brimson,  154  U.  S.  447,  14 
Sup.  Ct.  1125,  38  L.  1047; 

Smith  V.  Adams,  130  U.  S.  167, 
9  Sup.  Ct.  .566,  .32  L.  895; 

Ward  V.  Congress  Const.  Co.,  30 
C.  C.  A.  669,  99  Fed.  598; 

In  re  Stutsman  County,  88  Fed. 
337; 

In  re  Pacific  Railway  Commis- 
sion, 32  Fed.  241,  255-6,  12  Sawy. 
659; 

San  Mateo  County  v.  Southern 
Pac.  R.  Co.,  13  Fed.  145,  7  Sawy. 
517; 

Connor  v.  Scott,  6  Fed.  Cas.  313, 
4  Dill.  242,  3  Cent.  Law  J.  305. 


§42. 

1  "  The  character  of  the  cases 
themselves  is  always  open  to  exam- 
ination for  the  purpose  of  deter- 
mining whether,  retione  materiw, 
the  Courts  of  the  United  States  are 
incompetent  to  take  jurisdiction 
thereof.  State  rules  on  the  sub- 
ject cannot  deprive  them  of  it." 
Barrow  v.  Ilunton,  99  U.  S.  80,  25 
L.  407  ;  Marshall  v.  Holmes,  141 
U.  S.  589,  12  Sup.  Ct.  62,  .35  L.  870  ; 
Lackawanna  Coal  «fe  Iron  Co.  v. 
Bates,  56  Fed.  737. 

-"That  a  State,  by  simply  pre- 
scribing a  peculiar  form  of  pro- 
cedure for  its  own  courts,  may,  in 
any  case,  divest  the  rightful  juris- 
diction of  those  of  the  United 
States,  is  a  doctrine  to  which  I  am 
wholly  unable  to  assent,  and  which 
does  not  appear  to  be  supported  by 
any  precedent  or  authority."  Wil- 
son V.  Smith,  66  Fed.  81. 

Very  similar  language  might  be 
quoted  from 

In  re  Stutsman  County,  88  Fed. 
337; 

In  re  The  Jarnecke  Ditch,  69  Fed. 
161,  163  ; 

Colorado  ^Midland  Ry.  Co.  v. 
.Jones,  29  Fed.  103,  196  ; 

Wheeler  v.  Bates,  29  Fed.  Cas. 
880,  6  Biss.  88,  6  Chi,  Leg.  News 
41.3. 
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States,  and  at  diif erent  times  in  the  same  State ;  but  mere 
forms  are  not  controlling.^ 

§  43.  A  suit  must  be  "  hrou^lit "  in  a  State  court  before 
it  cau  be  removed  to  a  United  States  Circuit  Court. — The 

language  of  the  statute  is  that  "  any  suit,"  of  certain  kinds, 
"  which  may  hereafter  be  brought,  in  any  State  court,  may  be 
removed."  ^ 

When  is  a  suit  "  brought "  within  the  meaning  of  the  stat- 
ute? 

The  mere  filing  of  a  complaint  or  petition  is  not  the  bring- 
ing of  a  suit.  To  constitute  a  suit  there  must  be  a  service 
of  process  upon  defendant  (though  it  be  irregular)  or  an 
appearance  by  him.^  In  the  sense  of  this  statute,  a  suit  is 
not  "  brought,"  until  process  is  served  or  the  defendant  ap- 
pears, although  it  would  be  considered  "  brought,"  so  far  as 
concerns  the  statute  of  limitations,  when  the  process  went 
into  the  hands  of  the  officer  for  service.^  Judge  Hammond 
has  very  carefully  considered  and  discussed  the  necessary 
elements  of  a  suit.* 


3  For  example,  a  proceeding  to 
foreclose  a  mortgage  in  the  pecu- 
liar manner  provided  by  the  code 
of  Louisiana, — 

Fleitas  v.  Kichardson,  147  U.  S. 
538,  13  Sup.  Ct.  429,  37  L.  272,— 
or  Pennsylvania, — 

Black  V.  Black,  74  Fed.  978,— 
is  a  suit  in  equity. 

§43. 

1  Ante  §  7. 

2  West  V.  Aurora,  6  Wall.  139,  18 
L.  819; 

Re  Iowa  &  M.  Construction  Co., 
6  Fed.  799,  2  McCr.  178; 

Woolridge  v.  McKeuua,  8  Fed. 
650. 

In  the  first  of  these  cases,  it  is 
said: 

"  A  suit  removable  from  a  State 
court  must  be  a  suit  regularly  com- 
menced by  a  citizen  of  the  State  in 
which  tlie  suit  is  brought,  by  proc- 
ess served  upon  a  defendant  who 


is  a  citizen  of  another  State,  and 
who,  if  be  does  not  elect  to  remove, 
is  bound  to  submit  to  the  jurisdic- 
tion of  the  State  court." 

This  was  accurate  at  the  time  it 
was  written,  but  would  have  to  be 
modified  now  to  include  a  case  in- 
volving a  Federal  controversy,  and 
it  is  not  necessary  that  the  plain- 
tiff reside  in  the  State  where  the 
suit  is  brought. 

Post  §  136. 

3  United  States  v.  American  Lum- 
ber Co.,  80  Fed.  309;  s.  c,  56  U.  S. 
App.  655,  29  C.  C.  A.  431,  85  Fed. 
827. 

*  "  Not  only  must  there  be  a  con- 
troversy, but  as  well  always  a  form 
of  procedure  of  some  kind,  pos- 
sessing all  the  necessary  elements 
of  a  'suit'  or  '  case'  in  court,  the 
most  important  of  which  is,  no 
doubt,  that  there  shall  be  a  tri- 
bunal authorized  to  issue  that  in- 
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§  44.  There  iiuiy  be  a  reniovjible  "  siiif,"  altlioii^li  there 
is  110  sufficient  cause  of  action  aflej^ed  by  plaintilt'. — It  is 

not  necessary  to  make  a  proceeding  in  a  State  court  a  suit 
that  the  bill,  complaint,  or  petition  of  the  phiintiff  or  com- 
plainant shall  state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  defendant.  Where  a  right  is  asserted  to 
invoke  the  jurisdiction  of  the  State  court,  — the  court  having 
general  jurisdiction  of  the  subject-matter,  —  it  does  not  affect 
the  jurisdiction  that  the  damages  sought,  or  otlier  relief 
prayed,  cannot  be  had  in  that  or  any  other  form  of  action, 
upon  the  facts  pleaded.  Whether  there  can  be  a  recovery 
upon  the  facts  stated,  is  a  question  upon  the  merits,  and  not 
one  as  to  the  jurisdiction.^     Nor  does  it  affect  the  I'cmova- 


dispensable  notice  which  we  call  :i 
writ  or  process,  to  bring  the  par- 
ties together  in  the  court;  and  this 
must  be  not  only  sufficient  in  form, 
and  in  fact,  but  in  legal  and  tech- 
nical effect,  to  constitute  a  'suit' 
or  'case,"  which  can  only  be  when 
the  tribunal  undertaking  the  initi- 
atory steps  is  duly  authorized  to  do 
that  thing  and  proceed  with  the 
matter  of  adjudging  between  the 
parties,  either  for  itself  or  by  trans- 
ferring tli;it  function  to  some  other 
tribunal,  likewise  duly  authorized 
to  proceed  to  judgment.  Whatever 
may  be  said  as  to  the  proper  defi- 
nition of  the  term  'suit '  or  '  case  ' 
in  other  respects,  in  this  process 
of  inaugurating  the  procedure  by 
which  the  controversy  is  to  be 
judicially  determined,  there  must 
be,  ex  necessitate  rei,  a  court  hav- 
ing power  to  set  in  motion  the  ma- 
chinery of  the  law,  and  this  we  call 
its  jurisdiiition  over  the  subject- 
matter;  while  that  effectual  serv- 
ice of  its  notice  which  is  legally 
potential  to  bring  the  parties  be- 
fore itself,  or  whatever  proper  tri- 
bunal may  proceed  further  in  the 
progress  of  the  'case,'  we  call  its 
jurisdiction  over  the  parties.    Both 


must  at  some  ti  me  concur  to  estab- 
lish  a  lawfully  constituted  'suit' 
by  which  the  controversy  is  to  be 
adjudged,  either  in  the  court  issu- 
ing the  process  or  in  any  tribunal 
to  which  it  may  be  removed  for 
judgment."  Fidelity  Trust  Co.  v. 
Gill  Car  Co.,  25  Fed.  737. 

While  this  quotation  is  in  gen- 
eral very  accurate,  subsequent  de- 
cisions of  the  Suju-eme  Court  have 
adjudged  that  there  may  be  a 
"suit  "  within  the  meaning  of  the 
removal  act,  although  the  service 
of  notice  has  not  been  "effectual " 
or  "  legally  potential,"  but  irregu- 
lar and  voidable. 

Goldey  v.  Morning  News,  156  U. 
S.  518, 15  Sup.  Ct.  559,  .39  L.  517; 

Wabash  W.  Ry.  Co.  v.  Brow,  164 
U.  S.  271,  17  Sup.  Ct.  12G,  41  L. 
431; 

Cases  cited  post  §  206. 

For  the  status  of  cases  after  re- 
moval in  which  the  process  has 
been  irregular  or  the  service  de- 
fective, see  post  §  207. 

§44. 

'  Pacific  Express  Co.  v.  McDow- 
ell, 140  U.  S.  092,  11  Sup.  Ct.  1025, 
35  L.  757; 

St.  Louis  &  San  Francisco  R.  Co. 
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bility  of  a  suit  that  there  can  be  no  recovery  therein.  If  a 
suit  begun  in  a  State  court  having  jurisdiction  is  one  of  a 
class  of  which  the  United  States  Circuit  Court  can  take  cog- 
nizance, it  may  be  removed  thereto ;  and  it  will  be  for  that 
Court  to  determine  whether,  under  the  pleadings  and  proof, 
the  plaintiff  is  entitled  to  recover.''^  There  may,  indeed,  be 
a  suit  in  a  court,  although  such  court  have  no  jurisdiction 
of  the  subject-matter  of  the  action.^ 

§  45.  Original  suits  are  removable,  but  not  ancillary 
ones. — While  the  removal  statute  uses  the  general  term 
"  suit,"  the  word  is  used  in  the  sense  of  original  suit.  A  sup- 
plemental, ancillary,  auxiliary,  or  dependent  proceeding,  is 
not  a  suit,  within  the  meaning  of  the  statute.  It  is  but  an 
incident  of  a  suit,  or  a  portion  of  a  suit.  Jurisdiction  of  the 
incidents  of  a  suit  remains  in  the  court  possessing  jurisdic- 
tion of  the  suit.  Such  a  proceeding  begun  in  a  State  court 
is  not  removable,  apart  from  the  suit  upon  which  it  is  de- 
pendent. A  suit  cannot  be  thus  split  up,  leaving  the  main 
case  in  the  State  court  and  transferring  the  dependent  parts 
to  the  Federal  Court.^ 


15.  McBride,  141  U.  S.  127,  11  Sup. 
Ct.  982,  35  L.  659; 

Schunk  V.  Moline,  Milbitrn  & 
Stoddart  Co.,  147  U.  S.  500,  13  Sup. 
Ct.  416,  37  L.  255; 

Hax  V.  Caspar,  31  Fed.  499,  501; 

Evans  v.  Felton,  96  Fed.  176; 

Broadway  Ins.  Co.  v.  Chicago 
G.  W.  R.  Co.,  101  Fed.  507. 

2 Marshall  v.  Holmes,  141  U.S. 
589,  12  Sup.  Ct.  62,  35  L.  870; 

Hay  ward  v.  Nordberg  Mfg.  Co., 
54  U.  S.  App.  639,  29  C.  C.  A.  438, 
85  Fed.  4. 

But  compare  post  §  84,  where  de- 
cisions are  cited  which  come  very 
near  conflicting  with  this  line  of 
cases. 

3  Post  §  69. 

§45. 

1  The  cases  decide  that  an  attach- 
ment proceeding;  a  garnishment 
proceeding;  a    petition   under   an 


occupying  claimant  law;  an  inter- 
vention in  a  receivership  of  an  in- 
solvent corporation;  a  proceeding 
in  equity  in  aid  or  in  defense  of 
an  action  or  judgment  at  law;  a 
statutory  contest  as  to  the  owner- 
ship of  property  taken  in  execu- 
tion ;  an  action  for  the  nullity  of  a 
judgment  for  error  in  the  form  of 
proceeding  under  the  Louisiana 
code,  equivalent  in  substance  to  "a 
motion  to  set  aside  the  judgment 
for  irregularity,  or  a  writ  of  error 
coram  vobifs,''''  in  the  common-law 
practice;  or  any  other  proceeding 
substantially  like  these,  cannot  be 
removed,  apart  from  the  main  ac- 
tion. 

Brooks  1-.  Clark,  119  U.  S.  502,  7 
Sup.  Ct.  301,  30  L.  482; 

Harrow  v.  Hunton,  99  U.  S.  80, 
■J5  L.  407;  s.  c,  sub  nom.  Goodrich 
V.  Hunton,    29  La.   Ann.   372,   fol- 
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An  original  suit,  though  it  may,  in  a  sense,  grow  out  of  a 
former  suit  in  a  State  court,  may  be  begun  in  a  Ujiited  States 

Circuit  Court,  or  be  removed  thereto  from  a  State  court, 

the  necessary  conditions  existing.^ 


lowed   in   Ranlett  v.  Callien  White 
Lead  Co.,  30  La.  Ann.  5(3; 

first  Nat.  Bank  v.  Turnbull,  10 
Will.  190,  -21  L.  290; 

CcBiir  U'Alene  Ry.  &  Nav.  Co.  v. 
Spalding,  35  C.  C.  A.  295,  93  Fed. 
280; 

Kelly  Mails  &  Co.  v.  Sioux  Nat. 
Bank,  81  Fed.  3; 

Ladd  V.  West,  .55  Fed.  353; 
Wolcott  V.  Aspen  M.  &  S.  Co.,  34 
Fed.  821; 

Richmond  &  D.  R.  Co.  v.  Findley, 
32  Fed.  041; 
Flash  V.  Dillon,  22  Fed.  1 ; 
Hospes   V.    Northwestern    M.   & 
Car  Co.,  22  Fed.  505; 
King  V.  Shepherd,  20  Fed.  337; 
Poole  V.   Thatcherdeft,    19  Fed. 
49; 

Buford  V.  Strother,  10  Fed.  400, 
3  McCr.  253; 

Buell  V.  Cincinnati,  E.  &  Q.  C, 
Co.,  9  Fed.  .351,  10  Biss.  555; 

Pratt  V.  Albright,  9  Fed.  634,  10 
Biss.  511; 

Re  Iowa  &  Minn.  Const.  Co.,  6 
Fed.  799,  2  McCr.  178; 

Chapman  v.  Barger,  5  Fed.  Cas. 
477,  4  Dill.  557; 

Rogers  v.  Rogers,  1  Paige  (N.  Y.) 
183; 
Besser  v.  Munford,  63  Ga.  446; 
Ralston  t).  British  Am.  Mort.  Co., 
37  La.  Ann.  193. 

There  is  an  intimation  in  one 
case  that  possibly  a  proceeding  in 
attachment  might  be  removed  sep- 
arate from  the  main  action,  when 
there  is  no  controversy  in  the  main 
action. 

Keith  V.  Levi,  2  Fed.  743,  1  Mc- 
Cr. 343. 


Where  a  plaintiff  brings  a  suit  by 
attachment  in  a  State  court,  the 
sum  claimed  by  him  being  largo 
enough  to  authorize  the  defendant 
to  remove  the  suit,  and  other  claim- 
ants whose  claims  are  less  than  the 
jurisdictional  sum  file  them  under 
his  attachment,  the  jurisdictional 
limitation  of  the  statute  is  said  to 
have  reference  to  the  sum  in  dispute 
between  the  original  plaintiff  in  at- 
tachment and  the  defendant.  It  is 
held  "  that  the  right  of  applying 
creditors  to  come  in  and  to  have 
their  claims  adjusted  and  allowed 
is  a  mere  incident  to  the  principal 
suit,  and  that  the  court  having  ac- 
quired jurisdiction  over  the  prin- 
cipal suit,  necessarily  exercises  it 
over  the  incident." 

New  York  Silk  Manuf'g  Co.  v. 
Second  Nat.  Bank,  10  Fed.  204,  sub 
nom.  Second  Nat.  Bank  v.  New 
York  Silk  Manufg  Co.,  21  Fed. 
Cas.  960,  13  Reporter  355. 

A  suit  to  review  the  judgment  in 
a  former  suit  is  not  removable  from 
a  State  court. 

Whittier  v.  Uartford  Ins.  Co.,  55 
N.  H.  141,  20  Am.  R.  185; 

Jackson  v.  Could,  74  Me.  564. 
A  Federal  Court  cannot  properly 
take  jurisdiction  of  a  suit,  if  com- 
menced therein,  that  is  ancillary  to, 
or  dependent  upon,  a  suit  in  a  State 
court. 

Van  Norden  v.  Morton,  99  U.  S. 
378,  25  L.  453; 

Little  Rock  Junction  Ry.  Co.  v. 

Burke,  27  U.  S.  App.  736,  13  C.  C. 

A.  341,  66  Fed.  83; 

Blythe  v.  Hinckley,  84  Fed.  246. 

-This  principle  has  been  applied 
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§  46.  Whether  a  suit  is  an  original  or  an  ancillary  one 
is  often  difticult  to  determine.  —Although  the  rules  stated 
in  the  preceding  section  are  nowhere  disputed,  the  Courts 
have  experienced  much  difficulty  iu  applying  them.     Pro- 


to  actions  of  debt  upon  judgments 
of  State  courts: 

Barr  v.  Simpson,  2  Fed.  Cas.  905, 
Baldw.  543: 

Hunt  V.  Woodward,  12  Fed.  Cas. 
950,  2  Ciu.  Law  Bui.  71; 

Phelps  V.  O'Brien  County,  19  Fed. 
Cas.  462,  2  Dill.  518; 

Randolph  v.  King,  20  Fed.  Cas. 
260,  2  Bond  104; 

Reed  v.  Clark,  20  Fed.  Cas.  433,  3 
McLean  480; 

Tenney  v.  Townsend,  23  Fed.  Cas. 
847,  9  Blatchf.  274; 

First  Nat.  Bank  v.  Duel  County, 
74  Fed.  373; 

to  a  garnishment  suit  under  Arkan- 
sas practice: 

Tunstall  v.  Worthington,  24  Fed. 
Cas.  324,  Hempst.  662; 
to  creditors'  bills  based  on  judg- 
ments of  State  courts: 

Mississippi  Mills  v.  Cohn,  150 
U.  S.  202,  14  Sup.  Ct.  75,  37  L. 
1052; 

Gorrell  v.  Dickson,  26  Fed.  454; 

Buckeye  Engine  Co.  v.  Donau 
Brewing  Co.,  47  Fed.  6; 

First  Nat.  Bank  v.  Steinway,  77 
Fed.  661; 

Alkire  Grocery  Co.  v.  Richesin, 
91  Fed.  79; 

Bidwell  V.  Huff,  103  Fed.  362; 

Putnam  v.  New  Albany,  20  Fed. 
Cas.  79,  4  Biss.  365 ; 

Wilkinson  v.  Yale,  29  Fed.  Cas. 
1272,  6  McLean  16; 

Wilson  V.  City  Bank,  30  Fed.  Cas. 
116,  3  Sumn.  422; 

to  suits  upon  appeal  bonds  given 
in  causes  in  State  courts: 

Dawson  v.  Rankin,  7  Fed.  Cas. 
217,  5  Am.  Law.  Rev.  753; 


Risley  v.  Indianapolis,  B.  &  W. 
Ry.  Co.,  20  Fed.  Cns.  831,  7  Biss.  408; 
and  to  suits  upon  official  bonds  of 
officers  of  State  courts  for  damages 
from  negligence  in  connection  with 
suits  therein: 

Rice  V.  Baldwin,  20  Fed.  Cas.  655, 
11  Reporter  627,  27  Int.  Rev.  Rec. 
130; 

Baltimore  &  O.  R.  Co.  v.  Weedon, 
47  U.  S.  App.  306,  24  C.  C.  A.  249, 
78  Fed.  584. 

A  United  States  Circuit  Court 
has  jurisdiction  of  the  subject- 
matter  of  a  suit  on  the  bond  of  an 
officer  acting  under  State  laws,  as 
a  county  auditor  or  sheriff. 

Tennessee  v.  Hill,  22  U.  S.  App. 
1,  9  C.  C.  A.  326,  60  Fed.  1005,  24 
L.  R.  A.  170; 

Indiana  Bridge  Co.  v.  Carr,  37  0. 
C.  A.  187,  95  Fed.  594; 

National  Bank  v.  Rutledge,  84 
Fed.  400; 

Indiana  v.  Gobin,  94  Fed.  48. 

In  some  cases,  it  is  held  that  a 
United  States  Circuit  Court  has 
jurisdiction,  either  by  original 
process  or  by  removal,  to  set  aside 
a  judgment  of  a  State  court  for 
fraud,  or  want  of  jurisdiction. 

Howard  v.  DeCordova,  177  U.  S. 
609,  20  Sup.  Ct.  817,  44  L.  908; 

Cooper  V.  Newell,  173  U.  S.  555, 
19  Sup.  Ct.  506,  43  L.  808; 

Marshall  v.  Holmes,  141  U.  S. 
589,  12  Sup.  Ct.  62,  .35  L.  870; 

Johnson  v.  Waters,  111  U.  S.  640, 
4  Sup.  Ct.  619,  28  L.  547; 

Graver  v.  Faurot,  46  U.  S.  App. 
268,  22  C.  C.  A.  156,  76  Fed.  257; 

Northern  Pac.  Ry.  Co.  v.  Kurtz- 
man,  82  Fed.  241. 
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ceedings  which  may  be  properly  classed  as  suits  and  those 
which  are  but  incidents  of  existing  or  prior  suits,  may  ordi- 
narily be  distinguished  without  dilliculty.  Many  proceedings, 
however,  seem  to  be  hybrids,  and  incapable  of  classification.^ 
Similar  principles  should  apply  in  determining  what  is  an 


§46. 

1  Such  was 

Graver  v.  Faurot,  64  Fed.  241; 
s.  c,  162  U.  S.  435,  16  Sup.  Ct.  799, 
40  L.  1030. 

The  Circuit  Court  of  Appeals 
solved  the  puzzle. 

Graver  v.  Faurot,  46  U.  S.  App. 
268,  22  C.  C.  A.  156,  76  Fed.  257. 

In 

Webber  v.  Ilumphrej's,  29  Fed. 
Cas.  525,  5  Dill.  223,  8  Reporter  66, 
8  Cent.  Law  J.  417,  20  Alb.  Law  J. 
78,  26  Pittsb.  Leg.  J.  204, 
Judge  Dillon  held  that  a  proceed- 
ing under  the  statute  now  codified 
as  Rev.  St.  Mo.  18S9,  §  2517,  Rev.  St. 
Mo.  1899,  §  985,  to  charge  a  stock- 
holder of  an  insolvent  corporation 
with  the  amount  of  his  unpaid 
stock  and  have  execution  against 
him  therefor,  after  judgment 
against  the  coi'poratiou  and  the 
return  nulla  bona  of  an  execution 
thereon,  is  not  a  suit  that  is  remov- 
able, but  is  a  mere  dependency  of 
the  suit  against  the  corporation. 
A  contrary  conclusion  was  reached, 
however,  by  Judge  Phillips  in 

Lackawanna  Coal  &  Iron  Co.  y. 
Bates,  56  Fed.  737, 
and  Webber  v.  Humphreys,  supra, 
was  overruled. 

In 

Boyd  V.  Bradish,  10  Fed.  406,  3 
McCr.  253, 

it  is  held  that  an  action  against 
an  officer  and  stockholder  of  a  cor- 
poration by  the  holder  of  a  judg- 
ment against  it,  to  recover  damages 
under  §  1071  of  the  code  of  Iowa 
of  1873  and  1888,  and  §  1620  of  the 


code  of  1897,  which  gives  a  right 
of  action  to  any  one  who  has  sus- 
tained damages  by  certain  frauds 
of  officers  and  stockholders,  is  a 
removable  suit,  and  not  a  depend- 
ency of  the  suit  against  the  corpo- 
ration. 

Other  cases  near  the  border  line, 
but  held  to  be  removable,  are 

Marshall  v.  Holmes,  141  U.  S.  589, 
12  Sup.  Ct.  62,  35  L.  870; 

Bondurant  v.  Watson,  103  U.  S. 
281,  26  L.  447,  affirming  Watson  v. 
Bondurant,  29  Fed.  Ciis.  426,  2 
Woods  166,  3  Cent.  Law  J.  398,  and 
disapproving  on  the  question  of 
removal,  Watson  v.  Bondurant,  30 
La.  Ann.  1,  which  was  followed 
in  Calhoun  v.  Levy,  33  La.  Ann. 
1296; 

Gaines  v.  Fuentes,  92  U.  S.  10, 
23  L.  524; 

Ward  V.  Congress  Const.  Co.,  39 
C.  C.  A.  669,  99  Fed.  598; 

Carver  v.  Jarvis-Conklin  Mort. 
Trust  Co.,  73  Fed.  9; 

Pelzer  Manuf'g  Co.  v.  Hamburg- 
Bremen  Fire  Ins.  Co.,  62  Fed.  1; 

Kalamazoo  Wagon  Co.  v.  Suavely, 
34  Fed.  823; 

Hunt  V.  Fisher,  29  Fed.  801; 

Fuller  V.  Wright,  23  Fed.  833; 

Stackhouse  v.  Zunts,  15  Fed.  481, 
4  Woods  171 ; 

Charter  Oak  Fire  Ins.  Co.  v.  Star 
Ins.  Co.,  5  Fed.  Cas.  516,  6  Blatchf. 
208; 

Hatch  V.  Preston,  11  Fed.  Cas. 
808,  1  Biss.  19; 

Pettus  V.  Georgia  Railroad  &  B. 
Co.,  19  Fed.  Cas.  390,  3  Woods 
620. 
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original  suit,  and  what  is  an  ancillary  or  dependent  proceed- 
ing, whether  it  be  in  a  State  court  or  in  a  Federal  Court. 
But  the  decided  cases  exhibit  a  (perhaps  unconscious)  ten- 
dency of  Federal  Judges  to  amplify  their  jurisdiction  by 
treating  suits  as  ancillary  which  grow  out  of  litigation  in  a 
Federal  Court  that  would  be  considered  original  suits  if 
growing  out  of  litigation  in  a  State  court.^ 


2  Cases  in  which  proceedings  in 
Fedeial  Courts  were  held  to  be  an- 
cillary to  other  suits  therein,  may 
be  consulted  with  profit  (but  some 
of  them  should  not  be  too  closely 
followed)  in  determining  whether 
any  proceeding  in  a  State  court  is  a 
suit,  or  merely  an  incident  of  a  suit. 

Carey  v.  Houston  &  Tex.  Cent. 
R.  Co.,  IGl  U.  S.  115,  16  Sup.  Ct. 
537,  40  It.  638;  same  case  below,  52 
Fed.  671 ; 

White  V.  Ewinif,  159  U.  S.  36,  15 
Sup.  Ct.  1018,  40  L.  67,  answering 
questions  certified,  same  case,  31 
U.  S.  App.  178,  13  C.  C.  A.  276,  66 
Fed.  2 ; 

Root  V.  Woolworth,  150  U.  S. 
401,  14  Sup.  Ct.  1.36,  37  h.  1123; 

Ex  parte  Tyler,  149  U.  S.  164,  13 
Sup.  Ct.  785,  37  L.  689; 

Lacassagne  v.  Chapuis,  144  U.  S. 
119,  12  Sup.  Ct.  659,  36  L.  368; 

Morgan's  Louisiana  &  Tex.  R. 
&  S.  Co.  V.  Texas  Cent.  R.  Co.,  137 
U.  S.  171,  11  Sup.  Ct.  61,  34  L.  625; 

Terry  v.  Sharon,  131  U.  S.  40,  9 
Sup.  Ct.  705,  33  L.  94; 

Johnson  v.  Christian,  125  U.  S. 
642,  8  Sup.  Ct.  1135,  31  L.  820; 

Dewey  v.  West  Fairmount  Gas 
Coal  Co.,  123  U.  S.  329,  8  Sup.  Ct. 
148,  31  L.  179; 

Krippendorf  v.  Hyde,  110  U.  S. 
276,  4  Sup.  Ct.  27,  28  L.  145; 

Jones  V.  Andrews,  10  Wall.  327, 
19  L.  935; 

Whyte  V.  Gibbes,  20  How.  541,  15 
L.  1016; 


Andrews  r.  Wall,  3  How,  508,  11 
L.  729; 

Aldrich  v.  Campbell,  38  C.  C.  A. 
347,  97  Fed.  663; 

National  Bank  v.  Allen,  61  U.  8. 
App.  102,  33  C,  C.  A.  169,  90  Fed. 
545; 

Hill  V.  Kuhlman,  59  U.  S.  App. 
82,  31  C.  C.  A.  87,  87  Fed.  498; 

Bradshaw  v.  Miners'  Bank,  53 
U.  S.  App.  399,  26  C.  C.  A.  673,  81 
Fed.  902; 

Peck  V.  Elliott,  47  U.  S.  App. 
605,  24  C.  C.  A.  425,  79  Fed.  10,  38 
L.  R.  A.  616; 

Compton  V.  Jesup,  31  U.  S.  App. 
486,  15  C.  C.  A.  397,  68  Fed.  263; 

Central  Trust  Co.  v.  Bridges,  16 
U.  S.  App.  115,  6  C.  C.  A.  539,  57 
Fed.  753; 

Lamb  v.  Ewing,  12  U.  S,  App.  11, 
4  C.  C.  A.  320,  54  Fed.  269; 

Jenks  V.  Brewster,  96  Fed.  625 ; 

Bowman  v.  Harris,  95  Fed.  917; 

Metropolitan  Trust  Co.  v.  Colum- 
bus, S.  &  H.  R.  Co.,  93  Fed.  689; 

Widaman  v.  Hubbard,  88  Fed. 
806; 

Ledoux  V.  La  Bee,  83  Fed.  761 ; 

Continental  Trust  Co.  v.  Toledo, 
St.  L.  &  K.  C.  R.  Co.,  82  Fed.  642; 

McDonald  v.  Seligman,  81  Fed. 
753; 

Fish  V.  Ogdensburg  &  L.  C.  R. 
Co.,  79  Fed.  131; 

Maitland  v.  Gibson,  79  Fed.  136; 

Lanning  v.  Osborne,  79  Fed.  657; 

Wonderly  v.  La  Fayette  County, 
77  Fed.  665; 
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§  47.  Tux  jiiid  jissessineiit  proceedings  are  not  suits,  and 
therefore  are  not  removable  ;  but  a  proceeding  in  a  court 
to  enforce  a  tax  or  municipal  assessment  is  a  suit. — A 

proceeding  to  fix  the  value  of  property  for  the  purpose  of 


Bailsman  v.  Denny,  73  Fed.  69; 

Lumley  o.  Wabash  Ky.  Co.,  71 
Fed.  21;  s.  c,  43  U.  S.  App.  476,  22 
C.  C.  A.  60,  76  Fed.  66; 

Pullman's  Palace-(-ar  Co.  v. 
Washltuni,  ()6  Fed.  790  (affirmed  on 
opinion  below,  Washburn  v.  Pull- 
man's Palace-Car  Co.,  33  U.  S.  Ap]i. 
628,  21  C.  C.  A.  598,  76  Fed.  1005); 

McBee  v.  Marietta  &  N.  G.  R. 
Co.,  48  Fed.  243; 

Roseubaum  v.  Council  Bluffs  Ins. 
Co.,  37  Fed.  724,  3  L.  R.  A.  189; 

Abraham  v.  North  German  Fire 
Ins.  Co.,  37  Fed.  731,  3  L.  R.  A. 
188; 

Foster  v.  Mansfield,  C.  &  L,  M. 
R.  Co.,  36  Fed.  027; 

First  Nat.  Bank  v.  Salem  Cap.  F. 
M,  Co.,  31  Fed.  580,  12  Sawy.  485; 

Osborne  v.  Barge,  30  Fed.  805; 

Thompson  v.  McReynolds,  29 
Fed.  657; 

Cortes  Co.  v.  Thannhauser,  9 
Fed.  226,  20  Blatchf.  50; 

Bobyshall  v.  Oppenheimer,  3 
Fed.  Cas.  788,  4  Wash.  C.  C.  482; 

Dunlap  V.  Stetson,  8  Fed.  Cas.  75, 
4  Mason  349; 

Hatch  V.  Dorr,  11  Fed.  Cas.  805, 
4  McLean  112; 

Osborn  v.  Michigan  Air  Line  R. 
Co.,  18  Fed.  Cas.  844,  2  Flip.  503, 
25  Int.  Rev.  Rec.  250,  8  Reporter 
296,  11  Chi.  Leg.  News  367,  4  Cin. 
Law  Bui.  553; 

In  re  Sabin,  21  Fed.  Cars.  120,  18 
N.  B.  R.  151,  10  Chi.  Leg.  News 
364,  3  Cin.  Law  Bui.  625; 

St.  Luke's  Hospital  v.  Barclay, 
21  Fed.  Cas.  212,  3  Blatchf.  2.59; 

Schenck  v.  Peay,  21  Fed.  Cas. 
667,    Woolw.    175,   2   Am.  Law  T.  i 


Rep.  U.  S.  Cts.  Ill,  10  Int.  Rev. 
Rec.  54,  1  Chi.  Leg.  News  363,  11 
Int.  Rev.  Rec.  12; 

Seymour  v.  Phillips  &  Colby 
Const.  Co.,  21  Fed,  Cas.  1131,  7Bi8s. 
400,  22  Int.  Rev.  Rec.  234,  8  Chi. 
Leg.  News  329. 

The  following  were  held  to  be 
original  suits,  some  of  them  grow- 
ing out  of  prior  actions  in  Federal 
Courts  and  others  out  of  cases  in 
State  courts: 

Robb  V.  Vos,  155  U.  S.  13,  15  Sup. 
Ct.  4,  39  L.  52;  s.  c,  36  Fed.  1.32; 

Arrowsmith  v.  Gleason,  129  U.  S. 
80,  9  Sup.  Ct.  237,  32  L.  630; 

Johnson  v.  Waters,  111  U.  S.  840, 
4  Sup.  Ct.  619,  28  L.  547; 

McNeil  V.  McNeil,  78  Fed.  8.34 

Davenport  v.  Moore,  74  Fed.  945  j 

Ralston  v.  Sharon,  51  Fed.  702; 

Daniels  v.  Benedict,  50  Fed.  347; 

Young  y.  Sigler,  48  Fed.  182; 

Yeatraan  ii.  Bradford,  44  Fe(L 
536; 

United  States  v.  Norsch,  42  Fed. 
417; 

Newton  v.  Joslin,  30  Fed.  891; 

Sohlgard  v.  Kennedy,  2  Fed.  295, 
1  McCr.  291; 

mark  V.  Hackett,  5  Fed.  Cas.  874, 
1  Cliff.  269  (affirmed  without  dis- 
cussing question  of  jurisdiction, 
s.  c,  1  Black  77,  17  L.  69); 

Conwell  V.  Whitewater  Valley 
Canal  Co.,  6  Fed.  Cas.  372,  4  Biss. 
195; 

Williams  r.  Byrne,  29  Fed.  Cas. 
1361,  Ilempst.  472. 

Where  a  proceeding  is,  in  its  na- 
ture, ancillary  to  a  suit  in  a  United 
States  Circuit  Court,  but  the  bill  is 
technically  an  original  one,  requir- 
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taxation,  although  the  tribunal  in  which  it  is  carried  on  may 
be  called  a  court,  is  not  a  suit.^  So  a  proceeding  by  a  city 
in  a  court  for  the  assessment  of  benefits  to  lands  resulting 
from  a  municipal  improvement,  is  not  a  suit.^     Such  proceed- 


ing process  and  service,  such 
United  States  Circuit  Court  will 
entertain  original  jurisdiction. 

Gregory  y.  Pike,  50  U.  S.  App.  4, 
2h  C.  C.  A.  48,  79  Fed.  520. 

Thus,  where  a  receiver  appointed 
by  a  United  States  Circuit  Court 
brings  suit  in  such  Court,  jurisdic- 
tion is  entertained  because,  though 
technically  an  original  suit,  sub- 
stantially it  is  an  ancillary  one. 

White  v.  Ewing,  159  U.  S.  3G,  15 
Sup.  Ct.  1018,  40  L.  67. 

But  the  tendency  to  enlarge  the 
jurisdiction  of  the  United  States 
Circuit  Courts  is  exhibited  by  a 
slightly  different  case.  Where, 
under  exactly  similar  circum- 
stances, a  suit  is  brought  by  a  re- 
ceiver appointed  by  a  State  court, 
in  the  court  of  his  appointment, 
the  suit  has  been  held  removable 
as  an  original  suit — as  it  techni- 
cally is,  although  ancillary  in  its 
nature,  as  much  as  Whiter.  Ewing, 
supra,  was. 

Schultz  V.  Phoenix  Ins.  Co.,  77 
Fed.  .375;  s.  c,  Phojnix  Ins.  Co.  v. 
Schultz,  42  U.  S.  App.  483,  25  C.  C. 
A.  453,  80  Fed.  337. 

§47. 

^ "  Is  an  appeal  from  an  assess- 
ment of  property  for  taxation  a  stdt 
within  the  meaning  of  the  law  ?  In 
ordinary  cases  it  certainly  is  not. 
By  the  laws  of  all  or  most  of  the 
States,  taxpayers  are  allowed  to 
appeal  from  the  assessment  of  their 
property  by  the  assessor  to  some 
tribunal  constituted  for  that  pui- 
pose,  sometimes  called  a  board  of 
commissioners  of  appeal;  some- 
times one  thing  and  sometimes  an- 


other. But  whatever  called,  it  is 
not  usually  a  court,  nor  is  the  pro- 
ceeding a  suit  between  parties;  it 
is  a  matter  of  administration,  and 
the  duties  of  the  tribunal  are  ad- 
ministi-ative,  and  not  judicial  in  the 
ordinary  sense  of  that  term,  though 
often  involving  the  exercise  of 
guasi-judicial  functions.  Such  ap- 
peals are  not  embraced  in  the  re- 
moval act."  Upshur  County  v. 
Rich,  135  U.  S.  4G7,  10  Sup.  Ct.  G51, 
34  L.  196. 

Further  on  in  the  same  case  it  is 
said : 

"We  cannot  believe  that  every 
assessment  of  property  belonging 
to  the  citizen  of  another  State  can 
be  removed  into  the  Federal  Courts, 
Certainly  the  original  assessment, 
made  by  the  township  or  county 
assessors,  could  not  be  called  a  suit, 
and  could  not  be  thus  removed; 
and  there  is,  justly,  no  more  reason 
for  placing  an  assessment  on  ap- 
peal within  that  category.  It  is 
nothing  but  an  assessment  in  either 
case,  which  is  an  administrative 
act.  The  fact  that  the  board  of  ap- 
peal may  swear  witnesses  does  not 
make  the  proceeding  a  suit.  As- 
sessors are  often  empowered  to  do 
this,  without  altering  the  character 
of  their  functions." 

2  "  The  power  of  taxation  is  leg- 
islative, and  not  judicial.  Its  ex- 
ei'cise  is  not  a  judicial  act,  in  any 
ordinary  sense, '  and  it  cannot  be  ex- 
ercised otherwise  than  under  the 
authority  of  the  legislature.'    .     .    . 

"  The  assessment  of  benefits  is 
governed  by  tlie  same  rule,  and  is 
entirely    legislative,    both    so    to 
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ings  tlierefore  are  not  removable  to  the  United  States  Circuit 
Court.' 


power  aucl  exercise.  Some  agency 
must  be  employed  for  the  appor- 
tioiiinent.  It  may  bo  left  to  the 
judgment  of  assessors  or  other  ofti- 
cers  to  fix  upon  view,  or  be  fixed 
by  a  definite  standard  prescribed 
by  the  legislature,  as  to  frontage 
and  location.  The  district  within 
which  the  tax  sliall  lie  laid  may  be 
left  to  the  judgment  of  the  agency 
emjiloyed  for  assessment,  or  may 
be  fixed  by  tlie  legislature;  and, 
where  there  is  delegation  to  the 
agency,  it  possesses  the  legislative 
power  for  the  purpose,  audits  act 
is  legislative.     .     .     . 

"The  legislature  of  Illinois  have, 
by  the  act  in  question,  delegated 
this  agency  for  the  assessment  to 
the  county  court,  which,  in  turn, 
appoints  commissioners  to  examine 
and  report;  but  they  act  as  its  offi- 
cers, and  under  its  control  and  su- 
pervision. The  county  court  is 
constituted  the  primary  instru- 
ment for  making  the  special  assess- 
ment, and  for  hearing  objections 
and  making  final  determination, 
through  a  jury  regularly  impaneled. 
It  is  possessed  of  judicial  powers, 
and  hearings  in  these  matters  are 
conducted  as  in  other  cases  at  law, 
and  the  final  action  takes  the  form 
of  a  judgment.  Does  this  consti- 
tute a  '  suit,'  in  the  sense  of  the 
statute  giving  jurisdiction  to  the 
Federal  Courts  ?  Considering  the 
source  of  power,  and  that  its  exer- 
cise is  legislative  or  administrative, 
and  not  judicial  in  its  nature,  I  am 
of  the  opinion  that  it  is  not  a  '  suit,' 
within  the  Federal  jurisdiction." 
Seaman,  J.,  in  In  re  Chicago,  64 
Fed.  897. 

Judge  Baker  has  decided  that  a 
proceeding  for  the  establishment 


of  a  drain  under  the  statute  of  In- 
diana (Ilev.  St.  1894,  §§  5622-OG30), 
is  a  suit.     He  says: 

"From    the    time   the    report  is 
filed  in  the  State  court,  the  proceed- 
ing becomes,  in  my  opinion,  a  suit 
between  the  petitioners  on  the  one 
side  and  all  others  who  are  made 
parties  thereto  by  the  report  on  the 
other  side.     .     .     .     The  proceed- 
ing does  not  involve  the  mere  exer- 
cise of  the   taxing  power  of  the 
State.     It  is  in  the  nature  of  the 
exercise  of  the  power  of  eminent 
domain,  and  contemplates  the  tak- 
ing of  land  whereon  to  construct 
the  drain,  as  well  as  the  assessment 
of  benefits  on  the  remaining  lands, 
whereby  to  pay  for  its  establish- 
ment  and   construction.      In   this 
particular  it  differs  from  a  proceed- 
ing solely  for  the  purpose  of  raising 
money  by  the  exercise  of  the  taxing 
power  to  aid  in  the  construction  of 
a  public  improvement.      This  dif- 
ferentiates the  present  case  from 
that  of  In  re  Chicago,  64  Fed.  897, 
and  other  cases  of  like  character, 
which  hold  that  a  proceeding  solely 
for  the  purpose  of  raising  money 
by  the  exercise  of  the  taxing  power 
for  the   construction  of  a  public 
improvement  is  not  a  suit,  although 
such  proceedings  may  be  conducted 
in  a  court  of  general  jurisdiction." 
In  re  The  Jarnecke  Ditch,  69  Fed. 
161. 

But  the  Judge  refused  to  permit 
a  removal  in  that  case  because  it 
embraced  no  separable  contro- 
versy. 

In  re  The  Jarnecke  Ditch,  supra. 

^Upshur  County  v.  Rich,  135 
U.  S.  467,  10  Sup.  Ct.  651,  34  L. 
196; 

In  re  Chicago,  64  Fed.  897. 
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A  State  tax  law  may  provide  for  the  collection  of  delin- 
quent taxes  by  a  proceeding  in  court,  which  proceeding  is 
undoubtedly  a  suit."*  A  suit  to  collect  a  tax  against  a  non- 
resident may  be  removable  on  the  ground  of  diverse  citizen- 
ship.^ Suits  to  collect  taxes  have  been  lield  to  be  removable 
as  arising  under  the  Constitution  of  the  United  States.**  A 
proceeding  in  court  to  enforce  a  municipal  assessment,  by  a 
judicial  sale  of  the  property  assessed,  is,  in  substance  and  in 
name,  a  suit,  and  may  be  within  the  jurisdiction  of  a  Federal 
Court.' 

§48.  "All  action  is  *  civil'  wlieii  it  lies  to  enforce  a 
private  right,  or  redress  a  private  wrong.  It  is  '  criminal ' 
when  instituted  on  behalf  of  the  sovereign  or  cominon- 


Contra, 

Richards  v.  Rock  Rapids,  72 
Iowa  77,  33  N.  W.  372;  s.  c,  31  Fed. 
505. 

•»Rev.  St.  Ind.  1894,  §8488; 

American  Express  Go.  v.  Indiana, 
165  U.  S.  2.55,  17  Sup.  Ct.  991,  41  L. 
707; 

Philadelphia  v.  Western  U.  Tel. 
Co.,  40  Fed.  615; 

Pliiladelphia  v.  Western  U.  Tel. 
Co.,  81  Fed.  948; 

Brickell  v.  Farrell,  82  Fed.  220; 

Indiana  v.  Adams  Express  Co., 
144  Ind.  549,  42  N.  E.  483. 

5  Philadelphia  v.  Western  U.  Tel. 
Co.,  40  Fed.  615; 

Baltimore  v.  Postal  Tel.  Cable 
Co.,  62  Fed.  .500; 

Philadelphia  v.  Western  U.  Tel. 
Co.,  81  Fed.  948; 

In  re  Stutsman  County,  88  Fed. 


337; 


Philadelphia  v.  Western  U.  Tel. 
Co.,  60  U.  S.  App.  398,  32  C.  C.  A. 
246,  89  Fed.  454. 

^  Cases  decided  under  act  of  1875, 
ante  §7,  note  7: 

Southern  Pac.  R.  Co.  v.  Cali- 
fornia, 118  U.  S.  109,  6  Sup.  Ct. 
993,  30  L.  103; 

Santa  Clara  County  v.  Southern 


Pac.  R.  Co.,  118  U.  S.  394,  6  Sup. 
Ct.  1132,  30  L.  118; 

San  Mateo  County  v.  Southern 
Pac.  R.  Co.,  13  Fed.  145,  7  Sawy. 
517. 

Other  suits  to  collect  taxes  have 
been  held  not  to  so  involve  a  Fed- 
eral question  as  to  be  removable 
under  the  act  of  1887-8,  a?i«e  §7: 

Tennessee  v.  Union  &  Planters' 
Bank,  152  U.  S.  454,  14  Sup.  Ct. 
654,  38  L.  511; 

Postal  Telegraph  Cable  Co.  v. 
Alabama,  155  U.  S.  482, 15  Sup.  Ct. 
192,  39  L.  231; 

Sawyer  v.  Kochersperger,  170 
U.  S.  303,  18  Sup.  Ct.  946,  42  L. 
1046,  quoted  post  §  101,  note  12. 

An  action  of  debt  is  a  proper 
common-law  remedy  for  the  United 
States  government  to  adopt  to  en- 
force the  payment  of  a  tax. 

Dollar  Savings  Bank  v.  United 
States,  19  Wall.  227,  22  L.  80. 

"  Fitch  r.  Creighton,  24  How. 
159,  16  L.  .596. 

Such  a  suit  was  held  removable 
in 

Hagar  v.  Reclamation  District, 
111  U.  8.  701,  4  Sup.  Ct.  063,  28  L. 
569. 

Compare 
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wealth  in  order  to  vindicate  the  law  by  the  punishment 
of  a  public  offense. "1  — The  Circuit  Courts  of  the  Uuited 
States  do  not  have  jurisdiction  under  the  general  removal 
act  2  of  any  suit,  by  removal  from  a  State  court,  except  it  be 
"  of  a  civil  nature." 

The  code  of  Indiana  defines  a  "  civil  action  "  as  an  "action 
for  the  enforcement  or  protection  of  private  rights  and  the 
redress  of  private  wrongs."  ^  It  is  very  nearly,  if  not  exactly, 
in  this  sense,  as  of  the  date  1789,  that  the  term  "suit  of  a 
civil  nature  "  is  used  in  the  various  Federal  judiciary  acts. 
A  private  action  to  recover  damages  for  a  wrong  commit- 
ted by  defendant,  although  based  upon  a  statute,  is  not  a 
penal  action  in  the  sense  in  which  that  term  is  used  when 
speaking  of  the  removal  of  a  cause,  but  is  a  civil  action.^ 
Such  a  suit  is  not  local,  but  transitory,  and  may  be  brought 
in  any  court  having  jurisdiction.^ 


Lincoln  v.   Lincoln  St.  Ry.  Co., 
77  Fed.  658. 
§48. 

1  Kapalje  &  Lawrence's  Law  Dic- 
tionary, p.  21,  as  quoted  in  Iowa  v. 
Chicago,  B.  &  Q.  R.  Co.,  .37  Fed. 
497,  .3  L.  R.  A.  554. 

2  Ante  §  7. 

8  Rev.  St.  Ind.  1894,  §  249,  Rev. 
St.  Ind.  1881,  §  249. 

*^  Huntington  v.  Attrill,  146  U.  S. 
657,  13  Sup.  Ct.  224,  36  L.  1123,  re- 
versing Attrill  15.  Huntington,  70 
Md.  191,  16  Atl.  651,  14  Am.  St.  R. 
344,  2  L.  R.  A.  779; 

Texas  &  P;ic.  R.  Co.  v.  Cox,  145 
U.  S.  593,  12  Sup.  Ct.  905,  36  L.  829; 

Dennick  v.  Central  R.  Co.,  103 
U.S.  11,  26  L.  439; 

Claflin  V.  Houseman,  93  U.  S. 
130,  23  L.  833  (overruling  Brigham 
V.  Claflin,  31  Wis.  607,  11  Am.  R. 
623;  Voorhies  v.  Frisbie,  25  Mich. 
476,  12  Am.  R.  291 ) ; 

Clark  V.  Russell,  38  C.  C.  A.  541, 
97  Fed.  900; 

International  Bank  v.  Faber,  79 
Fed.  919; 


McCarty  v.  New  York,  L.  E.  & 
W.  R.  Co.,  62  Fed.  437; 

Brisenden  v.  Chamberlain,  53 
Fed.  307; 

The  E.  B.  Ward,  Jr.,  16  Fed.  255, 
260,  4  Woods  145 ; 

Boyd  V.  Bradish,  10  Fed.  406, 
410,  3McCr.  253; 

Herrick  v.  Minneapolis  &  St.  L. 
R.  Co.,  31  Minn.  11,  16  N.  W.  413, 
47  Am.  Rep.  771 ; 

Leonard  v.  Columbia  Steam  Nav. 
Co.,  84  N.  Y.  48,  38  Am.  R.  491; 

Boyce  v.  Wabash  R.  Co.,  63  Iowa 
70,  18  N.  W.  673,  50  Am.  R.  730. 

Compare 

Brady  v.  Daly,  175  U.  S.  148,  20 
Sup.  Ct.  62,  44  L.  109. 

^  Stewart  v.  Baltimore  &  O.  R. 
Co.,  168  U.  S.  445,  18  Sup.  Ct.  105, 
42  L.  537. 

Tliis  principle  was  applied  upon 
a  careful  review  of  the  authorities 
in  an  opinion  by  Judge  Pardee, 
speaking  for  the  Circuit  Court  of 
Appeals  of  the  Fifth  Circuit,  to  a 
suit  in  the  United  States  Circuit 
Court  for  the  Western  District  of 
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Texas  to  enforce  a  right  of  actiou 
for  personal  injuries  iu  Mexico 
given  by  a  statute  of  that  country. 

Ecey  V.  Mexican  Cent.  By.  Co., 
52  U.  S.  App.  118,  26  C.  C.  A.  407, 
81  Fed.  2'J4,  38  L.  K.  A.  387,  fol- 
lowed in  Mexican  Cent,  11.  Co.  v. 
Marshall,  34  C.  C.  A.  133,  91  Fed. 
938;  Law  v.  Western  Ey.  Co.,  91 
Fed.  817. 

A  right  of  action  for  death  given 
by  a  statute  of  Canada  is  enforce- 
able iu  a  L'uited  States  Court  if 
defendant  is  found  in  this  country. 

Boston  &  M.  R.  Co.  v.  McDuffey, 
51  U.  S.  App.  Ill,  25  C.  C.  A.  247, 
79  Fed.  934. 

"  The  judiciary  power  of  every 
government  looks  beyond  its  own 
local  or  municipal  laws,  and  in  civil 
cases  lays  hold  of  all  subjects  of 
litigatiun  between  parties  within 
its  jurisdiction,  though  the  causes 
of  dispute  are  relative  to  the  laws 
of  the  most  distant  part  of  the 
globe."  Hamilton,  The  Federalist, 
No.  82;  Plaquemines  Tropical 
Fruit  Co.  V.  Henderson,  170  U.  S. 
511,  18  Sup.  Ct.  685,  42  L.  1126. 

In 

Union  Iron  Co.  v.  Pierce,  24  Fed. 
Cas.  583,  4  Biss.  ,327, 
and  in  several  State  cases  cited  in 

Huntington  v.  Attrill,  supra, 
and  in  others  not  there  cited,  a  stat- 
utory liability  to  an  injured  jierson 
for  a  wrong  done,  is  spoken  of  as  a 
penalty.  Some  of  these  cases  ad- 
judge that  suits  of  that  character 
are  so  far  penal  that  the  courts  of 
one  State  will  not  enforce  such  lia- 
bility arising  under  the  laws  of  an- 
other State. 

Attrill  r.  Huntington,  70  Md.  191, 
16  Atl.  651,  14  Am.  St.  K.  344,  2  L. 
R.  A.  779, 
already  cited,  in  preceding  note; 

Anderson  i-.  Milwaukee  &  St.  P. 
R.  Co.,  37  Wis.  321; 


Bettys  V.  Milwaukee  &  St.  P.  E. 
Co.,  37  Wis.  323; 

Halsey  v.  McLean,  12  Allen  438, 
90  Am.  D.  157; 

First  Nat.  Bank  v.  Price,  33  Md. 
487,  3  Am.  R.  204; 

Derrickson  v.  Smith,  27  N.  J.  L. 
166, 

In 

Robertson  v.  Kottell,  64  N.  H. 
430,  14  Atl.  78, 

the  State  court  refused  to  deter- 
mine whether  such  an  action  was 
of  a  civil  or  penal  nature,  saying 
that  its  determination  would  not 
bind  the  Federal  Court, 

In  view  of  the  cases  already  cited, 
especially  Huntington  v.  Attrill,  it 
is  to  be  considered  as  settled  in  the 
Federal  Courts  that  an  action  to 
enforce  such  a  liability  is  not  penal, 
but  is  "of  a  civil  nature."  The 
word  "  penal "  is  used  in  the  same 
sense  as  by  the  Court  in 

The  Antelope,  10  Wheat,  66,  123, 
6  L.  268,  282, 
where  it  is  said: 

"The  courts  of  no  country  exe- 
cute the  penal  laws  of  another," 

When  it  is  said  that  penal  actions 
are  not  removable,  actions  that  are 
strictly  penal  are  meant,  and  not 
those  to  enforce  a  civil  liability, 
which  are  sometimes  termed  penal, 

"  The  question  whether  a  statute 
of  one  State,  which  in  some  respects 
may  be  called  penal,  is  a  penal  law, 
in  tlie  international  sense,  so  that 
it  cannot  be  enforced  in  the  courts 
of  another  State,  depends  upon  the 
question  wliether  its  purpose  is  to 
punish  an  offense  against  the  public 
justice  of  the  State,  or  to  afford  a 
private  remedy  to  a  person  injui'ed 
by  the  wrongful  act."  Huntington 
V.  Attrill,  146  U.  S.  657,  13  Sup.  Ct, 
224,  36  L.  1123. 

As  said  in  Huntington  r.  Attrill: 

"In  the  municipal  law  of  Eng- 
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§  49.  "The  courts  of  no  country  execute  the  penal  laws 
of  another."  ^ — The  term  ''uuy  suit  ol'  a  civil  nature  "  does 
not  include,  but  expressly  excludes,  cases  of  a  criminal  or 
penal  nature.  The  Courts  of  the  United  States  do  not  en- 
force the  criminal  or  penal  laws  of  the  States,  in  suits  brought 
therein  or  removed  thereto  from  State  courts.''^  Such  suits 
are  not  removable.     Tlie  Courts  of  one  State  will  not  en- 


land  and  America,  the  words 
'penal'  and  'penalty'  have  been 
used  in  various  senses.  Strictly 
and  primarily,  they  denote  punish- 
ment, whether  corporal  or  pecu- 
niary, imposed  and  enforced  by  the 
state,  for  a  crime  or  offense  against 
its  laws.  United  States  v.  Reisinger, 
128  U.  S.  398,  9  Sup.  Ct.  99,  32  L. 
480;  United  States  v.  Chouteau,  102 
U.  S.  603,  26  L.  246." 

Quoting  again  from  the  same 
case: 

"Penal  laws,  strictly  and  prop- 
erly, are  those  imposing  punish- 
ment for  an  offense  committed 
against  the  state,  and  which,  by  the 
English  and  American  constitu- 
tions, the  executive  of  the  state  has 
the  power  to  pardon.  Statutes 
giving  a  private  action  against  the 
wrongdoer  are  sometimes  spoken 
of  as  penal  in  their  nature,  but  in 
such  cases  it  has  been  pointed  out 
that  neither  the  liability  imposed 
nor  the  remedy  given  is  strictly 
penal."  Huntington  w.  Attrill,  146 
U.  S.  657,  13  Sup.  Ct.  224,  36  L.  1123. 

This  doctrine  is  followed  in 

Whitman  v.  Oxford  National 
Bank,  176  U.  S.  559,  20  Sup.  Ct.  477, 
44  L.  587; 

Blum  V.  Widdicomb,  90  Fed.  220; 

Davis  V.  Mills,  99  Fed.  39. 

§49. 

1  The  Antelope,  10  Wheat.  66, 123, 
6  L.  268,  282. 

2  "  This  Court  does  not  adjudicate 
upon  penal  or  criminal  statutes  of 

5 


a  State."     Moloney   v.    American 
Tobacco  Co.,  72  Fed.  801. 

Other  cases  deny  the  removabil- 
ity of  suits  of  a  penal  or  criminal 
nature,  or  that  Fedeial  tlourts  have 
original  jurisdiction  tlieret)f,  under 
this  statute,  and  none  assert  it. 

Huntington  v.  Attrill,  146  U.  S. 
657,  13  Sup.  Ct.  224,  36  L.  1123; 

Hamilton  v.  Jos.  Suhlitz  Brewing 
Co.,  100  Fed.  075; 

Stichtenoth  u.  Central  S.  &  G. 
Exch.,  99  Fed.  1; 

Perkins  v.  Boston  &  A.  R.  Co., 
90  Fed.  .321; 

Indiana  v.  Alleghany  Oil  Co.,  85 
Fed.  870; 

Lyman  v.  Boston  &  A.  R.  Co., 
70  Fed.  409; 

Texas  v.  Day  Land  &  Cattle  Co., 
49  Fed.  .593;  s.  c,  41  Fed.  228; 

Dey  V.  Chicago,  M.  &  St.  P.  R. 
Co.,  45  Fed.  82; 

Iowa  V.  Chicago,  B.  &  Q.  R,  Co., 
37  Fed.  497,3  L.  R.  A.  ,5.54; 

New  Hampshire  v.  Grand  Trunk 
Railway,  3  Fed.  8S7  (api)roving  a 
decision  of  the  supreme  court  of 
New  Hampshire  in  the  same  case, 
which  seems  to  be  unreported); 

Pennsylvania  ».  Cobbet,  3  Dall. 
467,  1  L.  683; 

Voorhees  v.  Albright,  28  Fed. 
Gas.  1274,  2  N.  J.  Law  J.  57. 

In 

P'erguson  v.  Ross,  38  Fed.  161,  3 
L.  R.  A.  322, 

it  is  held  that  a  suit  to  enforce  the 
penal   laws   of  a  State  is  one  of 
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force  the  criminal  or  pemil  laws  of  another  of  the  United 
States.3     The  State  courts  have  generally  declined  to  en- 
force the  criminal  or  penal  laws  of  the  United  States.'* 
§  50.  Civil  nature,  uot  civil  form,  is  the  test  of  remova- 

bility. — The  form  of  a  suit^  is  not  of  much  importance  upon 
the  question  of  removal.  The  question  whether  a  suit  is  of 
a  civil  or  a  criminal  nature,  does  not  depend  upon  the  form 
of  action,  but  upon  the  character  of  the  right  sought  to  be 
enforced.2     Whatever  be  its  form,  a  suit  in  its  nature  criminal 


which  the  Federal  Courts  cannot 
take  jurisdiction  upon  removal; 
but  the  Court  fell  into  the  error  of 
ordering  a  dismissal  instead  of  re- 
manding the  suit  to  the  State  court. 

Post  §  76. 

There  are  cases  where  the  Fed- 
eral Courts  may  entertain  jurisdic- 
tion, under  special  acts,  to  recover 
penalties,  as  in 

McDonald  i\  Hearst,  95  Fed.  656. 

It  was  held  in 

Dey  V.  Chicago,  M.  &  St.  P.  R. 
Co.,  supra, 

that  a  (/jta.si-criminal  case  (civil  in 
form )  brought  by  the  railroad  com- 
missioners of  the  State  of  Iowa  to 
enforce  the  rate  laws  of  that  State 
was  not  removable.  A  like  hold- 
ing was  made  by  the  supreme  court 
of  Missouri  in  a  similar  case  aris- 
ing under  the  laws  of  that  State. 

Hickman  v.  Missouri,  K.  &  T.  R, 
Co.,  151  Mo.  644,  52  S.  W.  351. 

A  contrary  conclusion  was 
reached  in  that  case  by  the  Circuit 
Court. 

Hickman  v.  Missouri,  K.  &  T.  R. 
Co.,  97  Fed.  113. 

^  Ante  §48,  note  5; 

Scoville  V.  Canfield,  14  Johns. 
338,  7  Am.  D.  467. 

*  Justices  V.  Murray,  9  Wall.  274, 
19  L.  658; 

Huntington  v.  Attrill,  146  U.  S. 
657,  13  Sup.  Ct.  224,  30  L.  1123 
(citing  Martin  v.  Hunter,  1  Wheat. 


304,  330,  337,  4  L.  97,  103,  105; 
United  States  v.  Lathrop,  17  Johns. 
4;  Delafield  r.  Illinois,  2  Hill  1.59, 
169;  Jackson  i\  Rose,  2  Va.  Cas.  34; 
Ely  V.  reck,  7  Conn.  239;  Davison 
V.  Champlin,  7  Conn.  244;  New 
Hampshire  v.  Pike,  15  N.  H.  83,  85; 
Ward  V.  Jenkins,  10  Met.  583,  587; 
1  Kent.  Comm.  402-404). 

But  in  Pennsylvania,  the  State 
courts  enforce  the  penal  laws  of 
the  United  States. 

Buckwalter  v.  United  States,  11 
S.  &  R.  193; 

Bletz  i\  Columbia  Nat.  Bank,  87 
Pa.  St.  87,  30  Am.  R.  343. 

There  is  no  valid  reason  arising 
out  of  the  United  States  Constitu- 
tion why  State  courts  and  magis- 
trates may  not  exercise  their 
powers  in  enforcing  the  criminal 
or  penal  laws  of  the  United  States 
to  the  full  extent  that  Congress 
has  attempted  to  permit.  It  is  a 
question  of  State  policy  whether 
they  shall  so  act. 

Prigg  V.  Pennsylvania,  16  Pet. 
539,  622,  10  L.  1060,  1091 ; 

Robertson  v.  Baldwin,  165  U.  S. 
275,  17  Sup.  Ct.  326,  41  L.  715; 

Charge  to  Grand  Jury,  30  Fed. 
Cas.  1007,  1  Blatchf.  6.35. 

§50. 

1  Ante  §  42. 

2  An  action  of  debt — a  civil  form 
— is  an  appropriate  remedy  for  the 
recovery  of  a  penalty. 
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or  penal,  brought  in  a  State  court,  cannot  be  removed  to  a 


Adams  v.  Woods,  2  Cranch  336, 
2  L.  297; 

iStockwell  V.  United  States,  13 
Wall.  531,  20  L.  491; 

Uuited  States  v.  Stocking,  87 
Fed.  857; 

McDonald  v.  Hearst,  95  Fed.  656; 

Jacob  V.  Uuited  States,  13  Fed. 
Cas.  2(>7,  1  Brock.  520; 

Uuited  States  v.  Allen,  24  Fed. 
Cas.  772,  Brunner  Col.  Cas.  94,  4 
Day  474; 

United  States  v.  Batclielder,  24 
Fed.  Cas.  1036,  9  Int.  Kev.  liec.  97, 
16  Pittsb.  Leg.  J.  310; 

United  States  i\  Beaty,  24  Fed. 
Cas.  1057,  Hempst.  487; 

United  States  v.  Bougher,  24 
Fed.  Cas.  1205,  6  McLean  277,  2 
Pittsb.  Leg.  J.  32; 

Uuited  States  y.  The  C.  B.  Church, 
25  Fed.  Cas.  353,  1  Woods  275; 

Uuited  States  v.  Ebner,  2'j  Fed. 
Cas.  973,  4  Biss.  117; 

Uuited  States  v.  Elliott,  25  Fed. 
Cas.  1000,  25  Int.  Rev.  Rec.  319,  8 
Reporter  675,  14  Am.  Law.  Rev. 
247; 

United  States  v.  Thomassou,  28 
Fed.  Cas.  80,  4  Biss.  99 ; 

Walsh  V.  United  States,  29  Fed. 
Cas.  107,  3  Woodb.  &  M.  341 ; 

Western  U.  Tel.  Co.  v.  Scircle, 
103  Ind.  227,  2  N.  E.  604; 

Durham  v.  Indiana,  117  Ind.  477, 
19  N.  E.  327. 

But  its  civil  form  does  not  make 
such  a  suit  a  removable  one.  It  re- 
tains its  penal  nature,  notvrith- 
standing  its  civil  form,  much  as  the 
man  described  by  Pollok  did  not 
thereby  essentially  change  his 
nature. 

"  Who  stole  the  livery  of  the  court 
of  Heaven 

To  serve  the  Devil  in." 


"  Is  a  wolf  in  sheep's  clothing  a 
wolf  or  a  sheep?"  United  States 
v.  Shapleigh,  12  U.  S.  App.  26,  4  C. 
C.  A.  237,  54  Fed.  126. 

^sop's  jackass,  who  put  on  a 
lion's  skin  and  went  forth  to 
frighten  all  the  beasts  of  the  forest, 
was  still  but  a  jackass,  and  the  fox 
discerned  his  identity  by  liis  asinine 
l)raying.  It  often  takes  the  cun- 
ning of  a  fox  to  determine  the  true 
character  of  a  suit. 

In  remanding  a  suit  brought  to 
recover  a  penalty.  Judge  Baker 
said: 

"  The  suit  must  be  held  not  to  be 
within  the  jurisdiction  of  this 
Court,  because,  although  a  civil 
action  in  form,  it  is  in  effect  a  suit 
to  enforce  a  penal  statute  of  the 
State.  The  contention  that  the 
action  is  civil,  and  not  pennl,  in  its 
nature,  because  the  statute  of  the 
State  declares  it  to  be  a  civil  action, 
is  untenable.  If  Congress  had  in- 
tended that  the  form  of  the  action 
should  determine  the  right  of  re- 
moval, apt  language  would  have 
been  used  to  indicate  that  purpose. 
The  language  employed  is  'suits  of 
a  civil  nature.'  If  the  form,  rather 
than  the  nature,  of  the  action  had 
been  intended  to  determine  the 
right  of  ,  removal.  Congress  would 
undoubtedly  have  used  the  words 
'suits  civil  in  form,'  or  perhaps 
the  more  general  exjiression  '  civil 
suits,'  instead  of  using  the  lan- 
guage employed.  In  using  the  lan- 
guage 'suits  of  a  civil  nature'  it 
discloses  the  intent  that  the  Court 
should  look  beyond  the  form  to  the 
nature  or  purposes  of  the  suit. 
Looking  at  the  nature  of  the  pres- 
ent suit,  it  is  apparent  that  its 
purpose  is  penal.     The  penalty  pre- 
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United  States  Circuit  Court  under  the  general  removal  act.^ 
Many  cases,  civil  in  form,  have  been  adjudged  to  be  of  a  penal  or 
criminal  character.^  So  an  action  of  a  civil  nature  cannot  be 
retained  in  a  State  court  by  dressing  it  in  a  criminal  garb, 
or  beginning  it  in  a  criminal  court.  Cases  of  a  criminal  form 
have  been  held  to  be  of  a  civil  nature.^ 


scribed  is  recoverable  as  a  puuisli- 
meut  for  the  doiug  of  acts  made 
criminal  by  the  statute.  The  State 
has  no  other  purpose  thau  to  re- 
cover a  penalty  for  a  violated  law, 
and  thereby  secure  obedience  to 
it."  Indiana  v.  Alleghany  Oil  Co., 
85  Fed.  870,  873. 

3  "  An  action  to  enforce  a  penalty, 
■whatever  may  be  its  form,  is  one 
of  a  criminal  nature.  As  such, 
within  the  removal  act,  it  is  not  a 
removable  case.''  lowar.  Chicago, 
B.  &  Q.  R.  Co.,  37  Fed.  497,  3  L.  R. 
A.  55-4. 

*  nunt  V.  United  States,  166  U.  S. 
424,  17  Sup.  Ct.  609,  41  L.  1063; 

Wisconsin  v.  Pelican  Ins.  Co., 
127  U.  S.  265,  8  Sup.   Ct.  1370,  32 

L.  2.39; 

Boyd  V.  United  States,  116  U.  S. 
616,  6  Sup.  Ct.  524,  29  L.  746; 

United  States  v.  Shapleiyh,  12 
U.  S.  A  pp.  20,  4  C.  C.  A.  237,  54 
Fed.  126; 

Indiana  V.  AUcuhany  Oil  Co., 
85  Fed.  870,  quoted  in  note  2; 

Moloney  v.  American  Tobacco 
Co.,  72  Fed.  801 ; 

Texas  V.  Day  Land  &  C.  Co.,  41 
Fed.  228; 

United  States  v.  Mexican  Nat.  11. 
Co.,  40  Fed.  769; 

Ferguson  v.  Iloss,  38  Fed.  101,  3 
L.  R.  A.  322; 

Iowa  V.  Chicago,  B.  &.  Q.  R.  Co., 
37  Fed.  497,  3  L.  R.  A.  554; 

United  States  v.  Poyllon,  27  Fed. 
Cas.  608,  1  Car.  Law  Repos.  60. 

It  is  clear  that  the  cases  of 

Kansas  v.  Walruff,  26  Fed.  178; 


Kansas  v.  Zeibold,  123  U.  S.  623, 
8  Sup.  Ct.  273,  31  L.  205, 
were  brouglit  to  enforce  a  crim- 
inal law,  and  were  penal  in  char- 
acter, though  civil  in  form,  and 
should  have  been  remanded  to  the 
State  courts.  But  the  question 
was  not  raised.  It  api)ears  from 
the  arguments  reported  that  the 
attorneys  for  the  State  erroneously 
assumed  that  the  suits  were  civil 
suits  within  the  I'emoval  statute, 
because  they  were  civil  in  form. 
As  the  question  was  not  raised  in 
argument,  nor  considered  by  the 
Courts,  so  far  as  ajipears  from  the 
opinions,  these  decisions  cannot 
be  considered  as  authorities  in  sub- 
stantial conflict  with  the  cases  here- 
tofore cited  in  this  section. 

5  Illinois  V.  Illinois  Cent.  K.  Co., 
33  Fed.  721,  which  was  an  informa- 
tion in  the  nature  of  a  quo  warranto 
filed  in  the  criminal  court  of  Cook 
County,  Illinois; 

Cases  cited  in  Ames  i*.  Kansas, 
111  U.  S.  449,  4  Sup.  Ct.  437,  28 
L.  482,  the  suit  in  Ames  v.  Kansas 
being  of  the  same  nature  in  a  civil 
form. 

"A  quo  xoarranto  information  is 
a  criminal  proceeding  only  in  name 
and  in  form;  in  its  nature  it  is 
purely  a  civil  proceeding."  State 
Bank  r.  Indiana,  1  Blackf.  267,  272 
(omitted  from  s.  C,  12  Am.  D.  234). 

Sometimes  a  quo  icarraiito  pro- 
ceeding is  a  criminnl  proceeding  in 
its  nature  as  well  as  in  its  form,  as 
in  a  suit  to  enforce  a  forfeiture  of 
the  defendant's  property  for  a  viola- 
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§  51.  A  United  States  Circuit  Court  lias  no  jurisdiction, 
and  can  acquire  none  by  removal,  of  an  original  suit  for 
a  writ  of  mandamus.  But  such  Circuit  Court  may,  in  a 
proper  case,  gfJint  a  mandatory  injunction,  and,  therefore, 
may  take  jurisdiction  of  a  suit  for  such  an  injunction 
upon  removal. — Tlie  term  "suit  of  a  civil  nature  "  does  not 
include  any  suit  tliat  Avas  of  a  prerogative  character  in  Enc-- 
land  in  1789,  when  the  original  judiciary  act  was  passed.  A 
mandamus  was  originally  a  prerogative  writ  only,  and  it  had 
not  lost  its  prerogative  character  when  that  statute  was  en- 
acted.^ But,  as  said  by  Justice  Bradley  and  repeated  by 
Judge  Baker,2  it  "has  come  to  be  in  many  cases,  and  in  most 
States,  a  private  suit,  brought  for  the  purpose  of  enforcing  a 


tion  of  law, — and  hence  is  not  re- 
movable. 

Pennsylvania  v.  Western  U.  Tel. 
Co.,  1  Dauph.  Co,  Rep.  (Pa.)  141. 

It  is  said  in  the  Fed.  and  C.  C.  A. 
head-notes  to 

Place  V.  Illinois,  18  U.   S.   App. 
724,  16  C.  C.  A.  300,  69  Fed.  481, 
that — 

"A  quo  loarranto  suit  to  test  the 
defendant's  title  to  office  in  a  cor- 
poration organized  under  the  lavrs 
of  the  State  in  which  the  suit  is 
brought  is  not  removable  on  the 
ground  that  the  defendant  and  the 
relator  are  citizens  of  different 
States." 

The  reporter  seems  to  the  writer 
to  have  missed  the  point  of  that 
case.  The  defendant  appears  from 
the  report  to  have  been  a  citizen  of 
the  territory  of  Arizona  and  not  a 
citizen  of  a  State  at  all.  This 
qualification  should  be  added  to 
the  end  of  the  head-note  quoted : 
"  when  the  defendant  is  not  a  cit- 
izen of  a  State  but  is  a  citizen  of  a 
territory." 

Compare  post  §  121  and  notes. 

A  better  head-note  to  the  case 
would  be  this: 

"  A  suit  is  not  removable  on  the 


ground  of  diverse  citizenship  where 
one  of  the  parties  is  a  citizen  of  a 
territory." 

§  51. 

1  "  At  the  time  when  the  act  [of 
1789]  was  passed  it  [a  mandamus] 
was  a  high  prerogative  writ,  issu- 
ing in  the  King's  name  only  from 
the  court  of  King's  Bench,  requir- 
ing the  performance  of  some  act  or 
duty,  the  execution  of  which  the 
court  had  j^revionsly  determined 
to  be  consonant  with  right  and 
justice.  It  was  not,  like  ordinary 
proceedings  at  law,  a  writ  of  right, 
«,nd  the  court  had  no  jurisdiction 
to  grant  it  in  any  case  except  those 
in  whicli  it  was  the  legal  jvidge  of 
the  duty  required  to  be  performed. 
Nor  was  it  applicable,  as  a  private 
remedy,  to  enforce  simple  common 
law  rights  between  individuals. 
.  .  .  The  power  to  issue  a  writ 
of  mandamus  as  an  original  and  in- 
dependent proceeding,  does  not, 
then,  belong  to  the  Circuit  Courts." 
Bath  County  v.  Amy,  13  Wall.  244, 
20  L.  .'539;  Indiana  v.  Lake  Erie  & 
W.  R.  Co.,  85  Fed.  1. 

-  Dissenting  opinion  in  Rosen- 
baum  V.  Bauer,  120  U.  S.  450,  7 
Sup.  Ct.  633,  30  L.  743; 
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private  right."  These  changes  in  State  laws,  liowever,  have 
not  enlarged  the  jurisdiction  of  tlie  United  States  Circuit 
Courts.  The  general  jurisdiction  of  the  United  States  Cir- 
cuit Courts  never  has  extended  to  a  proceeding  for  an  origi- 
nal writ  of  mandamus.^  An  application  for  a  mandamus  is 
not  a  suit  of  a  civil  nature,  within  the  meaning  of  the  removal 
acts.* 


Indiana  v.  Lake  Erie  &  W.  R. 
Co.,  85  Fed.  1. 

3  There  are  a  few  special  statutes 
conferring  upon  United  States  Cir- 
cuit Courts  jurisdiction  to  issue 
wiits  of  mandamus  in  the  cases 
enumerated  in  such  statutes.  One 
example  of  the  exercise  of  this 
power  is 

Hall  V.  Union  Pac.  R.  Co.,  11  Fed. 
Cas.  268,  3  Dill.  515,  6  Chi.  Leg. 
News  307,  8  Am.  Law  Rev.  775, 
affirmed  in  Union  Pac.  R.  Co.  v. 
Hall,  91  U.  S.  343,  23  L.  428. 

These  special  statutes  do  not 
enlarge  the  jurisdiction  of  the 
United  States  Circuit  Courts  by 
removal  from  State  courts,  but 
affect  their  original  jurisdiction 
only.  The  right  of  removal  de- 
pends upon  the  general  statute, 
ante  §  7. 

^  Tliis  doctrine  is  firmly  estab- 
lished: 

Rosenbaum  v.  Bauer,  120  U.  S. 
450,  7  Sup.  Ct.  ()33,  30  L.  743,  af- 
firming Rosenbaum  v.  Board  of 
Sup'rs,  28  Fed.  223,  11  Sawy.  620; 

Heine  v.  Levee  Com'rs,  19  Wall. 
655,  22  L.  223; 

Graham  v.  Norton,  15  Wall.  427, 
21  L.  177; 

Riggs  V.  Johnson  County,  6  Wall. 
166,  18  L.  768; 

McClung  V.  Silliman,  6  Wheat. 
598,  5  L.  340; 

Mclntire  v.  Wood,  7  Cranch  504, 
3  L.  420  (overruling  (Jilchrist  v. 
Collector   of   Charleston,    10   Fed. 


Cas.  355,  1  Hall  Law  J.  429,  Brun- 
ner   Col.   Cas.    249,    5    Hughes   1); 

Fuller  V.  Aylesworth,  43  U.  S. 
App.  057,  21  C.  C.  A.  505,  75  Fed. 
694; 

Denton  v.  Baker,  48  U.  S.  App. 
235,  24  C.  C.  A.  476,  79  Fed.  189; 

Shepard  v.  Tulare  Irr.  Dist.,  94 
Fed.  1; 

Indiana  v.  Lake  Erie  &  W.  R.  Co., 
85  Fed.  1 ; 

In  re  Forsyth,  78  Fed.  296; 

Gares  v.  Northwest  Nat.  B., L.  & 
L  Ass'n,  55  Fed.  209; 

In  re  Vintschger,  50  Fed.  459; 

Ohio  V.  ('olumbus  &  Xenia  R. 
Co.,  48  Fed.  626; 

United  States  v.  Pearson,  32  Fed. 
309,  24  Blatchf.  453; 

American  Union  Tel.  Co.  v.  Bell 
Telephone  Co.,  1  Fed.  698,  1  McCr. 
175; 

Sanford  v.  Portsmouth,  21  Fed. 
Cas.  303,  2  Flip.  105,  6  Cent.  Law  J. 
147,  2  Month.  Jur.  14,  6  N.  Y.  Wkly. 
Dig.  335; 

Smith  V.  Jackson,  22  Fed.  Cas. 
575,  1  Paine  453; 

United  States  v.  Smallwood,  27 
Fed.  Cas.  1129,  1  Chi.  Leg.  News 
321,  2  Am.  Law.  T.  Rep.  U.  S.  Cts. 
109,  1  Leg.  Gaz.  47; 

United  States  v.  Union  Pac.  R. 
Co.,  28  Fed.  Cas.  341,  2  Dill.  527. 

"  If  not  a  suit  of  a  civil  nature, 
within  the  meaning  of  the  act  of 
1789,  it  cannot  be  one  within  the 
meaning  of  the  same  language  in 
the    act   of    1875.      A    mandamus, 
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The  rule  iluit  the  United  States  Circuit  Courts  cannot 
under  the  general  statute,  take  jurisdiction  of  an  original 
suit  for  a  writ  of  mandamus^  cannot  be  evaded  by  bringing 


therefore,  is  not  a  suit  of  a  civil 
nature,  within  the  meaning  of  any 
provision  of  the  act  of  1875,  and  is 
not  removable  under  it."  Kosen- 
baum  V.  Board  of  Sup'rs,  28  Fed. 
223,  11  Sawy.  620. 

This  reasoning  applies  with  equal 
force  to  the  removal  of  mandamus 
proceedings  under  the  act  of  1887-8, 
ante  §  7.  The  question  is  elabo- 
rately discussed  by  Judge  Baker  in 

Indiana  v.  Lake  Erie  &  W.  R. 
Co.,  85  Fed.  1, 

and  this  conclusion  was  reached  by 
him: 

"  A  proceeding  for  an  original 
writ  of  mandamus,  commenced  in  a 
State  court,  is  not  a  suit  of  a  civil  na- 
ture at  law  or  in  equity,  within  the 
meaning  of  the  act  of  Marcli  3, 1887, 
or  of  the  act  of  August  13,  1888, 
for  the  re-enrollment  of  the  former 
act;  and  therefore  it  is  not  remova- 
ble, under  the  provisions  of  those 
acts,  from  a  State  court  into  a  Cir- 
cuit Court  of  the  United  States." 

There  are  a  few  cases  in  which  ju- 
risdiction upon  removal  in  manda- 
mus proceedings  has  been  assumed 
without  questioning  whether  they 
were  suits  of  a  civil  nature. 

New  Orleans,  M.  &  T.  R.  Co.  v. 
Mississippi,  102  U.  S.  135,  26  L.  96 
(decided  by  Justice  Harlan  who 
afterwards  dissented  in  Rosenbaum 
V.  Bauer); 

Tennessee  v.  Whitworth,  22  Fed. 
75; 

Tennessee  v.  Whitworth,  22  Fed. 
81  (both  decided  by  Justice  Mat- 
thews who  likewise  afterwards  dis- 
isented  in  Rosenbaum  v.  Bauer); 

Missouri  v.  Bell  Telephone  Co., 
23  Fed.  539; 


Delaware  v.  Delaware  &  A.  Tele- 
graph &  Telephone  Co.,  47  Fed. 
633,  affirmed  by  Circuit  Court  of 
Appeals,  Delaware  &  A.  Telegraph 
&  Telephone  Co.  v.  Delaware,  3 
U.  S.  App.  30,  2  C.  C.  A.  1,  50  Fed. 
677; 

Illinois  V.  Rock  Island  &  P.  R. 
Co.,  71  Fed.  753; 

Washington  v.  Northern  Pac.  R. 
Co.,  75  Fed.  333; 

Indiana  v.  Lake  Erie  &  W.  R. 
Co.,  83  Fed,  284. 

It  is  clear  that  all  these  cases 
should  have  been  remanded  to  the 
State  courts  because  not  "of  a 
civil  nature,"  as  that  terra  is  used 
in  the  removal  acts  and  the  deci- 
sions above  cited.  One  of  them 
was  afterwards  remanded. 

Indiana  v.  Lake  Erie  &  W.  R. 
Co.,  85  Fed.  1. 

So  there  are  a  few  Circuit  Court 
cases  in  which  the  removability  of 
mandamns  proceedings  has  been 
asserted,  on  the  ground  that  they 
are  of  a  civil  nature,  although  these 
cases  admit  that  such  suits  cannot 
be  originally  brought  in  the  United 
States  Circuit  Courts. 

Colorado  v.  Colorado  Cent.  R. 
Co.,  42  Fed.  638; 

Erwin  v.  Walsh,  27  Fed.  579,  23 
Blatchf.  535; 

Washington  Imp.  Co.  v.  Kansas 
Pac.  R.  Co.,  29  Fed.  Cas.  360,  5  Dill. 
489. 

The  case  of  Erwin  v.  Walsh  is 
based  upon  Washington  Imp.  Co. 
V.  Kansas  Pac.  R.  Co.;  and  both 
cases  are,  in  effect,  overruled  by 
Rosenbaum  v.  Bauer,  afterwards 
decided  by  the  Supreme  Court. 
Colorado  v.  Colorado  Cent.  R.  Co., 
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in  the  form  of  a  suit  in  equity,  an  action  that  in  substance  is 
a  suit  for  a  mandanius.^ 

The  United  States  Courts  can  issue  writs  of  mandamus 
"  which  may  be  necessary  for  the  exercise  of  their  respective 
jurisdictions."^  But  this  incidental  power  to  issue  writs  of 
mandamus  to  make  effective  the  jurisdiction  of  the  United 
States  Courts,  does  not  make  removable  any  mandamus  cases 
begun  in  State  courts.'' 

A  Circuit  Court  of  the  United  States,  as  a  court  of  equity. 


though  decided  after  Rosenbaum 
V.  Bauer,  with  which  it  is  in  direct 
conflict,  does  not  refer  to  it,  but 
is  based  on  the  overruled  case  of 
Washington  ImiJ.  Co.  v.  Kansas 
Pac.  R.  Co.  These  cases  are, 
therefore,  without  value  as  prece- 
dents at  the  present  time  upon  this 
question. 

But  if  these  cases  were  correct 
as  applied  to  the  removal  act  of 
1875  before  its  amendment,  they 
would  not  be  controlling  under  the 
act  of  1887-8,  for  the  reason,  here- 
after discussed  {§  03),  that  jurisdic- 
tion by  removal  is  now  limited  to 
cases  of  which  the  Circuit  Courts 
are  given  original  jurisdiction  by 
amended  §  1  of  the  act  of  1875, 
ante  §  6. 

In  one  case  it  was  held  that  a 
Diandamus  proceeding,  begun  by 
railroad  commissioners  to  compel 
a  railroad  company  to  comply  with 
an  order  to  elevate  its  track,  was 
not  removable,  for  that  it  was  an 
exercise  of  the  jwlice  power  of  the 
State. 

Woodruff  V.  New  York  &  N.  E. 
R.  Co.,  59  Conn.  63,  20  Atl.  17. 

5  "  The  objection  is  one  of  sub- 
stance, and  not  merely  of  form.  It 
cannot  be  waived,  and  it  cannot  be 
ignored."  Smith  i\  Bourbon  Coun- 
ty, 127  U.  S.  105,  8  Sup.  Ct.  1043, 
32  L.  73. 

In 


Parsons  v.  Marye,  23  Fed.  113, 
this  objection  was  ignored  by  the 
Circuit  Court,  the  remedy  by  vian- 
thtnius  having  been  taken  away, — 

Antoni   v.   Greenhow,  107  U.  S. 
769,  2  Sup.  Ct.  91,  27  L.  408; 
but  its  judgment  was  reversed  by 
the  Supreme  Court  upon  another 
question. 

Marye  v.  Parsons,  114  U.  S.  325, 
5  Sup.  Ct.  932,  29  L.  205. 

Parsons  v.  Marye,  nuprd,  was  fol- 
lowed in 

Norfolk  Trust  Co.  v.  Marye,  25 
Fed.  654; 

but  these  cases  have  little,  if  any, 
value  as  precedents  since  the  de- 
cisions of  the  Supreme  Court  in 

Ex  parte  Avers,  123  U.  S.  443,  8 
Sup.  Ct.  164,  31  L.  216; 

Smiths.  Bourbon  County,  supra; 

McGahey  v.  Virginia,  135  U.  S. 
6G2,  10  Sup.  Ct.  972,  34  L.  304. 

6  Rev.  St.  U.  S.,  §716. 

The  instances  in  which  this 
power  has  been  exercised  are  far 
too  numerous  for  citation  here. 
Perhaps  the  case  in  which  the  sub- 
ject is  the  most  elaborately  dis- 
cussed is 

ll'Kjgs  V.  Johnson  County,  6  Wall. 
166,  18  L.  768. 

■^  No  suit  for  a  writ  of  mandamus 
that  may  be  necessary  for  the 
exercise  of  the  jurisdiction  of  a 
United  States  Court,  can  properly 
be  brought  in  a  State  court:  and  a 
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may,    in  a  proper  case,  grant  a  mandatory  injunction.'*     A 
suit  wherein  a  mandatory  injunction  may  be  granted  by  the 


State  court  would   have   no  juris- 
diction of  such  a  suit  if  one  were 
begun  therein. 
Ante  §  45. 

No  suit  is  removable  except  one 
of  which  the  State  court  in  which 
it  is  begun,  as  well  as  the  United 
States  Circuit  Court  to  which  it  is 
to  be  removed,  has,  or  may  have, 
jurisdiction.  Besides,  no  suit  is 
removable  under  the  act  of  18S7-8 
except  one  of  which  the  United 
States  Circuit  Courts  are  given 
original  jurisdiction  by  §  1  of  the 
act  of  1875  as  amended  by  §  1  of 
tlie  act  of  1887-8;  and  the  jurisdic- 
tion of  such  Courts  to  issue  ancil- 
lary writs  of  mandamus  is  derived 
from  §14  of  the  judiciary  act  of 
1789,  re-enacted  as  Kev.  St.,  §710. 
See  further  upon  this  point,  post 
ch.  V. 

8  Ex  parte  Lennon,  1G6  U.  S.  548, 
17  Sup.  Ct.  658,  41  L.  1110,  affirm- 
ing s.  c,  22  U.  S.  App.  561,  12  C. 
C.  A.  134,  64  Fed.  320. 

There  are  many  cases  in  the 
United  States  Circuit  Courts  in 
which  mandatory  injunctions  have 
been  granted. 

Coe  V.  Louisville  &  N.  R.  Co., 
3  Fed.  775; 

Southern  Express  Co.  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.,  10  Fed. 
210,  869,  3  McCr.  147; 

Denver  &  N.  O.  R.  Co.  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  15  Fed.  650, 
4McCr.  ,338; 

Wells  0.  Oregon  Ry.  &  N.  Co., 
15  Fed.  501,  8  Sawy.  600; 

Baltimore  &  O.  R.  Co.  v.  Adams 
Express  Co.,  22  Fed.  404; 

Wells,  Fargo  &  Co.  v.  Northern 
Pac.  R.  Co.,  23  Fed.  469,  10  Sawy. 
441; 


United  States  v.  Brighton  Ranche 
Co.,  26  Fed.  218; 

Toledo,  A.  A.  &  N.  M.  R.  Co.  v. 
Pennsylvania  Co.,  54  Fed.  730,  741- 
2,  19  L.  11.  A.  387; 

Toledo,  A.  A.  <fc  N.  M.  It.  Co.  v. 
Pennsi/lcania  Co.,  54  Fed.  746,750- 
1,  19  L.  R.  A.  395; 

Farmers'  Loan  &  T.  Co.  v. 
Northern  Pac.  R.  Co.,  60  Fed.  803, 
25  L.  R.  A.  414  note; 

Southern  California  Ry.  Co.  v. 
Rutherford,  62  Fed.  796 ; 

Chattanooga  Terminal  R.  Co.  v. 
Felton,  69  Fed.  273; 

Oxiey  Stave  Co.  v.  Coopers'  Int. 
Union,  72  Fed.  695; 

Blumenthal  v.  Southern  R.  Co., 
84  Fed.  920; 

Pokegema  S.-P.  L.  Co.  v.  Kla- 
math R.  L.  &  I.  Co.,  86  Fed.  528. 

Nearly  all  these  decisions  have 
been  bitterly  criticised.  Several 
of  them  are  reversed  or  overruled 
by  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Denver  &  N.  O.  R.  Co.,  110  U.  S. 
667,  4  Sup.  Ct.  185,  28  L.  291 ;  and 
the  Express  Cases,  117  U.  S.  1,  6 
Sup.  Ct.  54l',  023,  20  L.  791. 

Farmers'  Loan  &  Trust  Co.  v. 
Northern  Pac.  R.  Co.,  supra,  is  re- 
versed by  Arthur  v.  Oakes,  24  U.  S. 
App.  239,  11  C.  C.  A.  209,  63  Fed. 
310,  25  L.  R.  A.  414 

Oxley  Stave  Co.  v.  Coopers'  Int. 
Union,  supra,  is  affirmed  by  IIoj)- 
kins  V.  Oxley  Stave  Co.,  49  U.  S. 
App.  709,  28  C.  C.  A.  99,  83  Fed. 
912;  but  there  is  a  vigorous  dis- 
senting opinion  by  Judge  Caldwell 
who  seems  to  have  the  best  of  the 
argument. 

Mandatory  injunctions  were  re- 
fused in 

Butchers'  &  D.  Stock- Yards  Co. 
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United  States  Circuit  Court  may  be  removed  thereto  if  be- 
gun in  a  State  court.^ 


V.  Louisville  &  N.  R.  Co.,  31  U.  S. 
App.  252,  14  C.  C.  A.  290,  (37  Fed. 
35; 

Shinkle,  Wilson  &  Kreis  Co.  v. 
Louisville  &  X.  R.  Co.,  62  Fed.  690; 

Daveupoit  v.  Cloveiport,  72  Fed. 
689; 

McCauley  v.  Kellogg,  15  Fed. 
Cas.  1261,  2  Woods  13,  1  Cent.  Law 
J.  164. 

A  mandatory  injunction  should 
not  be  granted  iu  any  case  where 
the  plaintiff  has  a  plain,  adequate 
and  efficient  remedy  at  law. 

Black  V.  Jackson,  177  U.  S.  349, 
20  Sup.  Ct.  648,  44  L.  801,  reversing 
8.  c,  6  Okla.  751,  52  Pac.  406,  and 
approving  Laughlin  i\  Fariss,  7 
Okla.  1,  50  Pac.  254; 

Potts  V.  HoUon,  177  U.  S.  365,  20 
Sup.  Ct.  654,  44  L.  808,  reversing 
s.  c,  6  Okla.  696,  52  Pac.  917. 

As  to  when  a  mandatory  injunc- 
tion may  properly  be  granted, 
reference  maybe  made,  in  addition 
to  these  cases  and  the  decisions 
therein  cited,  to 

Chicago  &  A.  Ry.  Co.  v.  New 
York,  L.  E.  &  W.  R.  Co.  24  Fed.  516; 

Cole  Silver  Min.  Co.  v.  Virginia 
&  G.  H.  Water  Co.,  6  Fed.  Cas.  67, 
1  Sawy.  470;  s.  c,  6  Fed.  Cas.  72, 
1  Sawy.  685,  7  Morr.  Min.  Rep.  516; 

Lathrop  v.  Junction  R,  Co.,  14 


Fed.  Cas.  1179,  9  Wkly.  Notes  Cas. 
277; 

Roland  v.  St.  John  Schools,  163 
Mass.  229,  39  N.  E.  1035 ; 

Atchison,  T.  &  S.  F.  R.  Co.  v. 
Long,  46  Kan.  701,  27  Pac.  182,  26 
Am.  St.  R.  165  and  note; 

Central  Trust  Co.  v.  Moran,  56 
Minn.  188,  57  N.  W.  471,  29  L.  R.  A. 
212; 

Boyd  V.  Woolwine,  40  W.  Va. 
282,21  S.  E.  1020; 

Sproat  i\  Durland,  2  Okl.  24,  35 
Pac.  682,  886; 

Woodruff  V.  Wallace,  3  Okl.  355, 
41  Pac.  357; 

Hunt  V.  Sain,  181  111.  372,  54 
N.  E.  970; 

Xenia  Real  Estate  Co,  v.  Macy, 
147  Ind.  568,  47  N.  E.  147; 

Graves  v.  Key  City  Gas  Co.,  83 
Iowa  714,  50  N.  W.  283; 

Whitman  v.  Fayette  Fuel-Gas 
Co.,  139  Pa.  St.  492,  20  Atl.  1062; 

All  port  V.  Security  Co.,  13  Re- 
ports 420; 

High  on  Injunctions  (3  Ed. ),  §§  2, 
708,  860; 

10  Am.  &  Eng.  Enc.  Law,  pp.  789- 
791; 

Mandatory  Injunctions,  by  Jacob 
Klein,  12  Harvard  Law  Review  95. 

^  Chicago  &  A.  Ry.  Co.  v.  New 
York,  L.  E.  &  W.  R.  Co.,  24  Fed.  516. 
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CHAPTER  IV. 


SUITS   AT    LAW   OR   IN   EQUITY. 

§  52.  To  be  removable,  a  suit  must  be  one  "  at  law  or 
in  equity."  ^ — It  is  not  every  suit  of  a  civil  nature  that  may- 
be removed  from  a  State  court  to  a  Circuit  Court  of  the 
United  States.  Not  only  must  the  suit  be  "  of  a  civil  nature  " 
to  be  removable,  as  already  explained,  but  it  must  belong  to 
one  of  the  classes  of  suits  of  a  civil  nature  known  as  suits  "  at 
law  or  in  equity." 

The  terms  "at  law"  and  "inequit}',"  in  the  present  ju- 
diciary act,2  mean  the  same  wbether  used  in  reference  to 
original  jurisdiction,  or  to  jurisdiction  by  removal.  Tliis  is 
clear ;  and  it  was  so  decided  in  reference  to  prior  acts,  where 
there  was  some  room  for  doubt.-^  If  the  suit  is  one  that  would 
be  "  at  law,"  if  brought  in  the  United  States  Circuit  Court,  it 
will  be  "  at  law,"  for  the  purpose  of  removal,  if  brought  in 
a  State  court.  If  it  would  be  "  in  equit}-,"  if  brouglit  in  a 
United  States  Circuit  Court,  it  will  be  "  in  equity,"  for  the 
purpose  of  removal,  if  brought  in  a  State  court.* 

It  is  the  purpose  of  this  chapter  to  discuss  what  suits  be- 
long to  these  classes. 

§  53.  A  suit  is  one  "at  law,"  if  it  be  brou£?lit  to  en- 
force a  common-law  right  or  a  similar  statutory  right. — 
Civil  actions  at  common  law  are  classified  as  real,  personal 
and  mixed.  The  principal  real  and  mixed  actions  are  the 
writ  of  right,  formedon,  dower  and  quare  impedit.  The  prin- 
cipal personal  actions  are  the  writ  of  debt,  covenant,  detinue, 
trespass  (including  ejectment),  trespass  on  the  case  (includ- 
ing assumpsit,  trover  and  libel),  and  replevin. ^     If  a  right  is 


§52. 

^Ante  §7. 

'^Ante  §§6,  7. 

3 Gates  V.  Allen,  149  U.  S.  451,  13 
Sup.  Ct.  883,  37  L.  804. 

*  Note  3  to  this  section;  succeed- 
ing section,  note  5. 


§53. 

1  Tyler's  Stephen  on  Pleading, 
chapter  I,  and  other  standard  works 
on  pleading. 

An  elaborate  classification  of  the 
old  common-law  actions  is  to  be 
found  in  Com.  Dig.,  Action  U. 
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one  of  a  class  that  was  enforceable  by  a  suit  at  law  at  the  time 
of  the  adoption  of  the  United  States  Constitution,  a  suit  to 
enforce  it  will  be  treated  as  a  suit  at  law  for  the  purpose  of 
removal,  whatever  form  it  may  assume,  to  conform  to  State 
legislation.^ 

The  jurisdiction  of  the  United  States  Circuit  Courts  is  not 
limited  to  cases  at  common  law  as  distinguished  from  cases 
arising  out  of  statute  law.  The  statute  defining  the  original 
jurisdiction  of  the  United  States  Circuit  Courts  uses  the  term 
"at  common  law."^  The  phrase  in  the  removal  section  is 
"at  law."*  But  these  are  synonymous  expressions.^  The 
United  States  Courts  are  competent  to  enforce  rights  and 
remedies  of  a  legal  nature  (as  well  as  rights  in  equity  or  in 
admiralty)  depending  wholly  upon  State  statutes. 

Suits  to  enforce  such  rights  and  remedies  at  law^  may  be 
begun  in  a  United  States  Circuit  Court  or  removed  thereto 
from  a  State  court.'' 

The  Circuit  Court  of  Appeals  of  the  Seventh  Circuit 
(Judges  Woods  and  Jenkins  concurring,  and  Judge  Showal- 


2  Compare  ante  §§  42,  50. 

^Ante  §  6. 

*Ante  §  7. 

'"  "  The  phrase  '  common  law,' 
found  in  this  clause,  is  used  in 
contradistinction  to  equity,  and 
admiralty,  and  maritime  jurispru- 
dence. .  .  .  By  '  common  law ' 
they  meant  what  the  Constitution 
denominated  in  the  third  Article 
'  law; '  not  merely  suits,  which  the 
common  law  recognized  among  its 
old  and  settled  proceedings,  but 
suits  in  which  legal  rights  were  to 
be  ascertained  and  determined,  in 
contradistinction  to  those  where 
equitable  rights  alone  were  recog- 
nized, and  equitable  remedies  were 
administered."  Parsons  v.  Bed- 
ford, 3  Pet.  433,  7  L.  732. 

This  language  was  used  in  that 
case  in  commenting  upon  the 
Amendment  to  the  Constitution, 
ante  §  4,  guaranteeing  the  right  of 


trial  by  jury  in  suits  at  common 
law;  but  it  is  applied  to  the  judi- 
ciai-y  acts  by  Judge  Simonton  in 

Briseuden  u.  Chamberlain,  53  Fed. 
307; 
by  Judge  Choate  in 

Quantity  of  Manufactured  To- 
bacco, 20  Fed.  Cas.  121,  10  Ben.  447; 
and  by  Judge  Drummond  in 

United  States  v.  Block  121,  24 
Fed.  Cas.  1176,  3  Biss.  208,  5  Chi. 
Leg.  News  302. 

6  Or  in  equity,  post  §  55. 

''Ex  parte  McNiel,  13  Wall.  236, 
20  L.  624; 

Chicago  &  N.  W.  R.  Co.  v.  Whit- 
ton,  13  Wail.  270,  20  L.  571 ; 

Keith  V.  Rockingham,  2  Fed.  834, 
18  Blatchf.  246; 

Holmes  V.  Oregon  &  C.  R.  Co.,  5 
Fed.  75,  OSawy.  262; 

Borland  v.  Haven,  37  Fed.  394,  13 
Sawy.  551; 

Bigelow  V.   Nlckerson,   34  U.  S. 
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ter  dissenting),  has  carried  this  doctrine  to  the  extent  of 
holding  that  a  State  cannot  so  confer  a  i-iglit  by  statute  as  to 
compel  the  plaintiff  to  bring  a  suit  to  enforce  such  right  in  a 
State  court  only.  A  condition  in  a  statute  limiting  suits  to 
the  State  courts  will  be  void  ;  and  such  suits  may  be  brought 
in  any  United  States  Court  having  jurisdiction.^ 

A  right  given  by  a  State  statute  to  the  administrator  of  an 


App.  261,  17  C.  C.  A.  1,  70  Fed.  113, 
30  L.  R.  A.  330; 

Illinois  Central  K.  Co.  v.  Ihlcn- 
beiff,  -13  IT.  S.  App.  7l'6,  21  C.  C.  A. 
54(),  75  Fed.  873,  34  L.  R.  A.  393; 

Wheeler  r.  Bates,  29  Fed.  Cas. 
880,  6  Biss.  88,  6  Chi.  Leg.  News 
413. 

Ex  parte  McNiel,  supra,  involved 
the  right  of  a  pilot  to  recover  in 
admiralty  half  pilotage  under  a 
statute  of  New  York,  when  he  had 
tendered  his  services  to  a  vessel 
and  they  had  been  refused.  The 
Court  said : 

"  A  State  law  cannot  give  juris- 
diction to  any  Federal  Court;  but 
that  is  not  a  question  in  this  case. 
A  State  law  may  give  a  substantial 
right  of  such  a  character  that  whei'e 
there  is  no  impediment  arising 
from  the  residence  of  the  parties, 
the  right  may  be  enforced  in  the 
proper  Federal  tribunal  whether 
it  be  a  court  of  equity,  of  admir- 
alty, or  of  common  law.  The 
statute  in  such  cases  does  not  con- 
fer the  jurisdiction.  That  exists 
ah-eady,  and  it  is  invoked  to  give 
effect  to  the  right  by  applying  the 
appropriate  remedy." 

A  statutory  right  to  recover  dam- 
ages for  a  death  by  wrongful  act 
was  involved  in 

Chicago  &  N.  W.  R.  Co.  v.  Whit- 
ton,  supra  ; 

Holmes  v.  Oregon  &  C.  R.  Co., 
supra  ; 

Bigelow  i\  Nickerson,  supra  ; 
a  statutory  right  of  an  employe  to 


recover  against  his  employer  for 
personal  injuries,  in 

Illinois  Central  R.  Co.  v.  Ihlen- 
bcig,  supra  ; 

a  statutory  right  to  recover  dam- 
ages from  a  town  for  failure  to 
keep  a  highway  or  bridge  in  repair, 
in 

Keith  V.  Rockingham,  supra; 
a   statutory    liability   of    a   stock- 
holder for  debts  of   the   corpora- 
tion, in 

Borland  v.  Haven,  supra ; 
a  statutory  right  to  recover  lands 
in  an  action  of  forcible  entry  and 
detainer,  in 

Wheeler  v.  Bates,  supra  ; 
in 

Iron  Mountain  &  Helena  R.  Co. 
V.  Johnscm,  119  U.  S.  608,  7  Sup. 
Ct.  .339,  30  L.  504, 
jurisdiction  of  an  action  of  forcible 
entry  and  detainer,  under  a  statute 
of  Arkansas,  was  taken  without 
objection;  and 

Lehnen  v.  Dickson,  148  U.  S.  71, 
13  Sup.  Ct.  481,  37  L.  .373,  affirming 
Dickson  v.  Lehnen,  37  Fed.  319, 
was  an  action  of  unlawful  detainer, 
under  a  statute  of  Missouri,  com- 
menced in  a  State  court,  removed 
to  a  United  States  Circuit  Court, 
tried,  appealed,  and  affirmed,  no 
question  as  to  jui-isdiction  having 
been  raised. 

8  Bigelow  V.  Nickerson,  34  U.  S. 
App.  261,  17  C.  C.  A.  1,  70  Fed.  113, 
30  L.  R.  A.  336. 

That  was  an  action  for  damages 
under  a  statute  of  Wisconsin  for  a 
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injured  person  to  revive,  after  the  death  of  such  injured  per- 
son, an  action  brought  by  the  decedent,  in  his  lifetime,  against 
the  wrongdoer  to  recover  damages  for  the  injury,  may  be  ex- 
ercised by  such  administrator  in  the  Circuit  Court  of  the 
United  States  in  an  action  brought  by  the  decedent  in  a  State 
court  and  removed  to  the  Circuit  Court  in  the  decedent's 
lifetime.^ 

§  54.  The  United  States  Circuit  Courts  have  the  same 
equity  jurisdictiou  as  that  possessed  by  the  High  Court 


death  from  a  wrongful  act,  the  stat- 
ute expressly  requiring  all  actions 
brought  under  it  to  be  brought  in 
a  State  court  of  such  State. 

The  conchision  of  the  majority 
of  the  Court  in  Bigelow  v.  Nicker- 
son,  supra,  is  supported  by  dicta 
found  in  several  cases,  and  espe- 
cially by  the  remarks  of  Justice 
Field  in 

Chicago  &  N.  W.  R.  Co.  v.  Whit- 
ton,  13  Wall.  270,  20  L.  571, 
and  of  Chief  Justice  Dixon  in 

Whiton  V.  Chicago  &  N.  W.  R. 
Co.,  25  Wis.  424,  437,  3  Am.  K.  101. 

The  point  in  judgment  in  the 
Whitton  case  was  the  removability 
of  a  case  of  which  the  defendant 
claimed  the  State  courts  had  ex- 
clusive jurisdiction  under  the  same 
statute  considered  in  Bigelow  v. 
Nickersou,  supra.  In  deciding  that 
the  case  was  a  removable  one,  Jus- 
tice Field  used  language  broad 
enough  to  include  a  case  originally 
brought  in  a  United  States  Court. 
As  shown  hereafter,  this  is  a  mate- 
rial point  under  the  x)resent  statute. 

Post  §  63. 

In  that  case,  it  is  said  by  Justice 
Field: 

"In  all  cases,  where  a  general 
right  is  thus  conferred,  it  can  be 
enforced  in  any  Federal  Court 
within  the  State  having  jurisdiction 
of  the  parties.  It  cannot  be  with- 
drawn fioni  tlie  cognizance  of  such 


Federal  Court  by  any  provision  of 
State  legislation  that  it  shall  only  be 
enforced  in  a  State  court.  .  .  . 
Whenever  a  general  rule  as  to  prop- 
erty or  personal  rights,  or  injuries 
to  either,  is  established  by  State 
legislation,  its  enforcement  by  a 
Federal  Court  in  a  case  between 
proper  parties  is  a  matter  of  course, 
and  the  jurisdiction  of  the  Court, 
in  such  case,  is  not  subject  to  State 
limitation." 

When  that  case  was  before  the 
State  supreme  court,  a  majority 
of  the  court  (Judges  Cole  and 
Paine)  assumed,  and  the  minority 
(Chief  Justice  Dixon)  expressly 
declared,  that  the  provision  of  the 
stntute  of  Wisconsin  there  in  con- 
troversy that  suits  thereunder 
should  be  brought  only  in  a  State 
court  of  such  State,  "is  wholly 
inoperative  and  void  for  the  pur- 
pose of  defeating  the  Constitutional 
right  of  the  citizens  of  one  State  to 
sue,  in  the  Courts  of  the  United 
States,  citizens  of  another,  or  to 
have  their  causes  removed  into 
those  Courts."  Whiton  v.  Chicago 
&  N.  W.  R.  Co.,  25  Wis.  424,  437,  3 
Am.  R.  101. 

Chief  Justice  Dixon  cited 

Mercer  County  v.  Cowles,  7  Wall. 
118,  10  L.  86. 

9  Baltimore  &  O.  K.  Co.  v.  Joy, 
173  U.  S.  226,  19  Sup.  Ct.  387,  43  L. 
677. 
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of  Cliancery  in  Eiiis^IjiikI,  when  the  Constitution  was 
adopted. — "  The  equity  jurisdiction  conferred  on  the  Federal 
Courts  is  the  same  that  the  High  Court  of  Chancery  in  Eng- 
hmd  possesses ;  is  subject  to  neither  Hniitation  nor  restraint 
by  State  legishition,  and  is  uniform  throughout  the  different 
States  of  the  Union."  ^  State  legislation  cannot  directly 
deprive  them  of  their  jurisdiction  or  any  part  of  it;^  nor 
can  this  be  done  indirectly  by  providing  new  forms  of  action 
for  the  enforcement  of  equitable  rights  in  the  State  courts,^ 
or  by  failing  to  provide  any  remedy  in  the  State  courts.* 


§54. 

•  Pa7jne  v.  Hook,  7  Wall.  425, 430, 
19  L.  260,  262; 

Mississippi  Mills  v.  Cohn,  150 
U.  S.  202,  14  Sup.  Ct.  75,  37  L. 
1052; 

Alger  V.  Anderson,  92  Fed.  696. 

The  Supreme  Court,  in  Payne  v. 
Hook,  suj^ra,   cites 

Green  v.  Creigliton,  23  How.  90, 
16  L.  419; 

Robinson  v.  Campbell,  3  Wheat. 
212,  4  L.  372; 

United  States  v.  Howland,  4 
Wheat.  108,  4  L.  526; 

Pratt  V.  Northam,  19  Fed.  Cas. 
1254,  5  Mason  95 ; 

whicli  fully  support  the  statement 
quoted. 

The  question  is  carefully  consid- 
ered and  the  early  decisions  col- 
lected in 

Lamson  v.  Mix,  14  Fed.  Cas.  1055, 
6  Hunt  Mer.  Mag.  72, 

■^Ante  §§25,  30. 

3  Mississippi  Mills  v.  Cohn,  150 
U.  S.  202,  14  Sup.  Ct.  75,  37  L. 
1052; 

Arrowsmith  v.  Gleason,  129  U.  S. 
86,  9  Sup.  Ct.  237,  32  L.  630; 

Ridings  v.  Johnson,  128  U.  S.  212, 
9  Sup.  Ct.  72,  32  L.  401; 

McConihay  v.  Wright,  121  U.  S. 
201,  7  Sup.  Ct.  940,  30  L.  932; 

Pmjne  V.  Uook,  7  Wall,  425,  19  L. 
260; 


Barber  v.  Barber,  21  How.  582, 
16  L.  226; 

Hydeo.  Stone,  20  How.  170, 15  L. 
874; 

Union  Bank  u.  Vaiden,  18  How. 
502,  15  L.  472; 

Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Keokuk  &  H.  Bridge  Co.,  46  U.  S. 
App.  530,  15  C.  C.  A.  184,  68  Fed, 
19; 

Edwards  v.  Hill,  19  U.  S,  App. 
493,  8  C.  C.  A.  233,  59  Fed.  723; 

Rich  V.  Bray,  37  Fed.  273,  275, 
2  L.  R.  A.  225; 

Tice  V.  School  District,  17  Fed. 
283,  5  McCr,  360; 

Frazer  v.  Colorado  Dressing  & 
Smelting  Co.,  5  Fed.  163,  2  McCr. 

11; 

Davis  V.  James,  2  Fed.  618,  10 
Biss.  51; 

Benjamin  v.  Cavaroc,  3  Fed.  Cas. 
186,  2  Woods  168; 

Gordon  v.  Hobart,  10  Fed.  Cas. 
795,  2  Sumn.  401; 

Hall  V.  Yahoola  River  Min.  Co.,  11 
Fed.  Cas.  284,  1  Woods  544; 

Kimball  v.  Mobile,  14  Fed.  Cas. 
489,  3  Woods  555; 

Mayer  v.  Foulkrod,  16  Fed.  Cas. 
1231,  4  Wash.  C.  C.  349; 

Putnam  v.  New  Albany,  20  Fed. 
Cas.  79,  4  Biss.  365. 

« Smith  V.  Ft.  Scott,  H.  &  W.  R. 
Co.,  99  U.  S.  398,  25  L.  437. 
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Suits  to  enforce  rights  cognizable  by  a  court  of  equity  when 
the  United  States  Constitution  was  adopted,  are  within  the 
equit}^  jurisdiction  of  the  United  States  Circuit  Courts,  either 
original  or  removal,  though  State  statutes  give  new  forms 
to  suits  in  the  State  courts  to  enforce  such  rights.  If  a  suit 
is  one  for  the  enforcement  of  an  equitable  right,  its  disguise 
under  a  new  and  statutory  form,  when  commenced  in  a  State 
court,  will  not  prevent  its  removal  to  the  United  States  Cir- 
cuit Court.°  On  the  other  hand,  the  fact  that  a  court  of 
equity  of  a  State  exercises  a  jurisdiction  not  within  the  do- 
main of  the  equity  courts  of  England,  will  not  enlarge  the 
equity  jurisdiction  of  a  United  States  Court  sitting  in  such 
State.6 

The  common  subjects  of  equity  jurisdiction,  enumerated 
and  discussed  by  Justice  Story,  are  accident,  mistake,  actual 
and  constructive  fraud,  account,  administration,  legacies,  con- 
fusion of  boundaries,  dower,  marshalling  of  securities,  parti- 
tion, partnership,  mattei's  of  rent,  discoverj^  cancellation  and 
delivery  of  instruments,  specific  performance  and  compensa- 
tion and  damages  incident  thereto,  interpleader,  bills  quia 
timet,  bills  of  peace,  injunctions,  express  trusts,  marriage 
settlements,  terms  for  years,  mortgages,  assignments,  trusts 
under  wills  and  testaments,  election  and  satisfaction,  appli- 
cation of  purchase  money,  charities,  implied  trusts,  penalties 
and  forfeitures,  infants,  idiots  and  lunatics,  married  women, 
set-off,  establishing  wills  of  real  estate,  awards,  writs  of  ne 
exeat  regno  and  supplicavif,  bills  of  discovery,  and  bills  to 
preserve  and  perpetuate  evidence.' 

Some  of  these  subjects,  however, — infants,  idiots  and  luna- 


5  Hayes  v.  Pratt,  147  U.  S.  557,  13 
Sup.  Ct.  503,  37  L.  279; 

Cowley  V.  Northern  Pac.  R.  Co., 
159  U.  S.  569,  16  Sup.  Ct.  127,  40  L. 
263. 

«  Barber  v.  Barber,  21  How.  582, 
16  L.  226. 

"  The  Courts  of  the  United  States 
cannot  exercise  any  equity  powers, 
except  those  conferred  by  acts  of 
Congress,  and  those  judicial  powers 
which  tlie  High  Court  of  Chancery 


in  England,  acting  under  its  judi- 
cial capacity  as  a  court  of  equity, 
possessed  and  exercised,  at  the  time 
of  the  formation  of  the  Constitu- 
tion of  the  United  States."  Fon- 
tain  V.  Ravenel,  17  How.  369,  15  L. 
80. 

"  Story's  Equity  .Jurisprudence  ; 
see  also  other  standard  works  upon 
equity. 

Hamilton  gives  fraud,  accident, 
trust  and  hardship,  as  the  princi- 
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tics,  and  charities  under  the  cy  pres  power, — belong  to  a 
court  of  equity  as  parens  patrioe;  and  a  United  States  Court 
cannot  exercise  any  power  as  parens  patrice.^ 

A  United  States  Court  of  equity  has  no  control  over  a 
State  election  for  officers,  or  the  title  to  any  State  office; 
and  a  State  court  of  equity  ordinarily  does  not  have/^  So  a 
Court  of  equity  of  the  United  States  cannot  enjoin  the  re- 
moval of  a  Federal  officer-^*^  Nor  has  such  a  Court  jurisdic- 
tion to  enjoin  the  legislative  acts  of  municipal  corporations.'^ 

§  55.  "  An  eulari^ement  of  equitable  rii^lits  by  the  stat- 
utes of  the  States  uiay  be  jidiniuistered  by  the  National 
Courts  as  well  as  by  the  courts  of  the  States."  ^  —  The 
United  States  Circuit  Courts,  as  Courts  of  equity,  may  en- 
force any  equitable  light  possessed  by  a  plaintiff  originating 
in  State  legislation ;  and  may  do  this  whether  the  suit  be 
brought  in  the  United  States  Circuit  Court,  or  be  removed 
thereto  from  a  State  court  of  competent  jurisdiction.'-^ 

"Although  the  statute  of  a  State  or  territory  may  not  re- 


pal  ingredients  which  may  render 
a  matter  "an  object  of  equitable 
rather  than  of  legal  jurisdiction." 
The  Federalist,  No.  80. 

8  Post  §  61. 

9  Ex  parte  Sawyer,  124  U.  S.  200, 
8  Sup.  Ct.  482,  31  L.  402; 

Green  u.  Mills,  25  U.  S.  App.  38-3, 
16  C.  C.  A.  516,  69  Fed.  852,  30  L. 
R.  A.  90,  reversing  Mills  v.  Green, 
67  Fed.  818; 

Gowdy  V.  Green,  09  Fed.  865 ; 

Harrison  v.  Hadiey,  11  Fed.  Cas. 
649,  2  Dill.  229,  5  Chi.  Leg.  News 
206,  17  Int.  Kev.  Kec.  26,  44,  7  Am. 
Law  Kev.  500; 

Holmes  v.  Oldham,  12  Fed.  Cas. 
421,  1  Hughes  76. 

10  White  V.  Berry,  171  U.  S.  366, 
18  Sup.  Ct.  917,  43  L.  199,  and  cases 
cited. 

"  New  Orleans  Water  Works  Co. 
V.  New  Orleans,  164  U.  S.  471,  17 
Sup.  Ct.  161,  41  L.  518. 

§55. 

iDarragh  v.  H.  Wetter  Manuf'g 

6 


Co.,  49  U.   S.  App,   1,  23  C.  C.  A. 
609,  78  Fed.  7. 

2  Tlie  principle  stated  in  the  text 
has  been  npiilied  in  a  variety  of 
cases;  — to  a  statutory  action  to 
quiet  title  to  real  estate  under  such 
circumstances  that  there  is  no  right 
to  sue  in  equity  without  the  statute 
and  no  adequate  remedy  at  law, 

Bardon  v.  Land  &  Kiver  Imp. 
Co.,  157  U.  S.  327,  15  Sup.  Ct.  6.50, 
39  L.  719,  affirming  Laud  &  R.  Imp. 
Co.  V.  Bardon,  45  Fed.  706; 

Arndt  v.  Griggs,  134  U.  S.  316, 
10  Sup.  Ct.  557,  33  L.  918; 

Reynolds  v.  Crawfordsville  First 
Nat.  Bank,  112  U.  S.  405,  5  Sup.  Ct. 
213,  28  L.  733; 

Holland  v.  Challen,  110  U.  S.  15, 
3  Sup.  Ct.  495,  28  L.  52; 

Prentice  v.  Duluth  Storage  &  F. 
Co.,  19  U.  S.  App.  100,  7  C.  C.  A. 
293,  58  Fed.  437; 

Harding  v.  Guice,  42  U.  S.  App. 
411,  25  C.  C.  A.  352,  80  Fed.  162; 
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strict  or  limit  the  equitable  jurisdiction  of  the  Federal  Courts, 
and  may  not  directly  enlarge  such  jurisdiction,  it  may  estab- 
lish new  rights  or  privileges  which  the  Federal  Courts  may 
enforce  on  their  equity  or  admiralty  side,  precisely  as  they 


Southern  Pine  Co.  v.  Hall,  —  C. 
C.  A.  — ,  105  Fed.  84; 

Green  v.  Turner,  98  Fed.  756; 
compare 

Surgett  V.  Lapice,  8  How.  48,  12 
L.  982; 

Parker  v.  Overman,  18  How.  137, 
15  L.  318; 

to  a  statutory  action  for  partition 
of  real  estate, 

McClaskey  v.  Barr,  42  Fed.  609; 

Aspen  M.  &  S,  Co.  v.  Rucker,  28 
Fed.  220; 

Ex  parte  Biddle,  3  Fed.  Cas.  336, 
2  Mason  472 ; 

Dictum  in  Greeley  v.  Lowe,   155 
U.  S.  58,  15  Sup.  Ct.  24,  39  L.  69; 
to  an  action  under  the  Illinois  burnt 
records  act, 

Gormley  v.  Clark,  134  U.  S.  338, 
10  Sup.  Ct.  554,  33  L.  909; 
to  an  action  to  foreclose  a  mortgage 
by  a  peculiar  statutory  method, 

Fleitas  v.  Richardson,   147  IT.  S. 
538,  13  Sup.  Ct.  4:i9,  37  L.  272; 
to  an  action  to  cancel  a  note  and 
mortgage  for  usury  without  repay- 
ing what  is  justly  due, 

Missouri,  K.  &  T.  Trust  Co.  v. 
Krumseig,  172  U.  S.  351,  19  Sup. 
Ct.  179, 43  L.  474,  quoted  post  §  205, 
note  4;  s.  c,  40  U.  S.  App,  620,  23 
C.  C.  A.  1,  77  Fed.  .32; 
to  an  action  to  enforce  a  mechan- 
ic's, laborer's,  or  other  statutory 
lien, 

Sheffield  Furnace  Co.  v.  Witli- 
erow,  149  U.  S.  574,  13  Sup.  Ct. 
936,  37  L.  853; 

Hooven,  O.  &  R.  Co.  v.  Feather- 
stone,  99  Fed.  180 ; 

Gilchrist  v.  Helena,  H.  S.  &  S. 
R.  Co.,  58  Fed.  708; 


De  La  Vergne  Ref.  Mach.  Co.  v. 
Montgomery  Brewing  Co.,  46  Fed. 
829; 

to  an  action  to  enforce,  against 
heirs  and  devisees,  a  claim  against 
a  decedent,  pursuant  to  a  statute, 

Boston  &  M.  R.  Co.  v.  Slocum, 
77  Fed.  345; 

to  a  right  of  a  creditor  of  a  decedent 
to  avoid  a  fraudulent  conveyance 
made  by  decedent, 

Lilienthal  v.  Drucklieb,  80  Fed. 
562; 

to  a  statutory  action  to  declare  void 
a  preference  in  an  assignment  for 
the  benefit  of  creditors  and  to  ad- 
minister the  assignment, 

Wyman  v.  Mathews,  53  Fed.  678; 

Bernheim  v.  Birnbaiim,  30  Fed. 
885; 

Jaffrey  v.  Brown,  29  Fed.  476;  — 
a  court  of  equity  would  have  juris- 
diction without  a  statute  to  set 
aside  an  assignment  for  fraud, 

Fleisher  v.  Greenwald,  20  Fed. 
547, 

or  to  set  aside  a  mortgnge  of  the 
assigned  property  for  fraud, 

Kumsey  v.  Town,  20  Fed.  558;  — 
to  a  statutory  proceeding  supple- 
mental to  execution, 

Lanmon  v.  Clark,  14  Fed.  Cas. 
1119,  4  McLean  18; 

Lorman  v.  Clarke,  15  Fed.  Cas. 
915,  2  McLean  568; 
to  a  statutory  action  to  wind  up 
the  business  of  an  insolvent  corpo- 
ration, 

Dairagh  v.   H.   Wetter   Manuf'g 
Co.,  cited  .s^prrt,  note  1; 
to  a  statutory  right  to  enjoin  the 
collection    of    taxes    illegally    as- 
sessed, 


§55] 


SUITS    AT    LAW    OR   IN   EQUITY. 


83 


may  enforce  a  new  right  of  action  given  by  statute  upon  their 
common-hivv  side/'''  In  such  a  suit,  whether  at  law  or  in 
equity,  the  State  statute  giving  the  right  controls  the  measure 
of  recovery  ;  the  suit,  although  removed  to  the  United  States 
Circuit  Court,  remains  in  substance  a  proceeding  under  the 
State  statute,  "  with  the  original  rights  of  the  parties  un- 
changed."* 

If  a  new  right  created  by  a  State  statute  is  essentially  an 
equitable  one   it  will  be  so  treated  in  the  United  States  Cir- 


Grethor  y.  Wright,  43  U.  S.  App. 
770,  23  C.  C.  A.  498,  75  Fed.  742. 

A  light  given  by  a  statute  of  a 
State  to  a  party  out  of  possession 
of  real  estate,  to  bring  a  suit  in 
equity,  against  a  party  in  posses- 
sion thereof,  to  quiet  the  plaintiff's 
title  thereto,  although  enforceable 
in  the  court«  of  such  State,  cannot 
be  enforced  in  a  Circuit  Court  of 
the  United  States,  the  remedy  at 
law  by  ejectment  having  been  ad- 
judged to  be  sullicient. 

Whitehead  i:  Shattuck,  138  U.  S. 
146,  11  Sup.  Ct.  276,  34  L.  873; 

Whitehead  v.  Entwhistle,  27  Fed. 
778; 

Gombert  v.  Lyon,  80  Fed.  305; 

Morrison  v.  Marker,  93  Fed.  692; 

California  Oil  &  G.  Co.  v.  Miller, 
96  Fed.  12. 

Where  a  State  statute  authorizes 
a  suit  at  law  to  be  brought,  by  a 
party  out  of  possession  of  real  es- 
tate, agiiinst  a  party  in  possession 
thereof,  who  claims  title  thereto, 
or  an  interest  therein,  adverse  to 
plaintiff,  to  determine  and  quiet 
the  question  of  title,  a  trial  by  jury 
being  a  matter  of  right, 

Trittipo  V.  Morgau,  99  Ind.  269, 
a  Circuit  Court  of  the  United  States, 
as  a  Court  of  law,  may,  in  the 
opinion  of  the  author,  entertain 
jurisdiction  of  such   a  suit.     This 


was  done  without  objection  in 

Western  North  Carolina  Land 
Co.  V.  Scaife,  42  U.  S.  App.  439,  25 
C.  C.  A.  461,  80  Fed.  352. 

3  Cowley  V.  Northern  Pac.  R.  Co., 
159  U.  S.  569,  16  Sup.  Ct.  127,  40 
L,  263,  reversing  s.  c,  46  Fed.  325. 

*  Cowley  1-.  Northern  Pac.  R,  Co., 
159  U.  S.  569,  16  Sup.  Ct,  127,  40 
L.  263; 

Missouri,  K.  &  T.  Trust  Co.  v. 
Krumseig,  172  U.  S.  351,  19  Sup. 
Ct.  179,  43  L.  474,  affirming  s.  c, 
40  U.  S.  App.  620,  23  C,  C.  A.  1,  77 
Fed.  32; 

Dickson  v.  Lehnen,  37  Fed.  319. 

A  defendant,  against  whom  a 
cause  of  action  is  asserted  in  a 
State  court  under  a  State  statute, 
cannot  nullify  the  statute  by  re- 
moving the  suit  to  a  Circuit  Court 
of  the  United  States.  While  the 
statutes  of  the  States  cannot  mod- 
ify the  practice  of  the  Federal 
equity  Courts,  these  statutes  can 
create  rights  in  conflict  with  the 
maxims  of  the  equity  courts,  and 
these  rights  are  enforceable  in  re- 
moved cases.  The  Federal  equity 
Courts  must  administer  the  law  of 
the  State  as  it  exists  in  the  State. 

Cowley  V.  Northern  Pac.  R.  Co., 
supra; 

Missouri,  K.  &  T,  Trust  Co.  v. 
Krumseig,  supra. 
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cuit  Courts,  thougli  it  be  enforceable  by  a  legal  remedy  in 
the  State  courts.^ 

A  United  Stiites  Circuit  Court,  as  a  Court  of  law,  cannot 
enforce  an  equitable  right  created  by  a  State  statute  and 
enforceable  in  a  court  of  law  of  the  Stiite ;  but  resort  must 
be  had  to  equity.^ 

And  conversely,  if  a  State  statute  creates  a  legal  right,  but 
pixDvides  an  equitable  remedy  in  the  State  court,  the  right 
may  be  enforced  by  an  appropriate  legal  remedy  in  the  United 
States  Circuit  Court ;  but  in  the  latter  Court,  a  legal  right 
cannot  be  enforced  in  equity^ 

§  56.  There  are  some  liybi-id  cases— neither  at  law  uor 
in  equity,  but  a  cross  between  the  two — that  can  be 
brouglit  in  State  courts  under  the  statutes  of  some  States, 
but  which  can  neither  be  brought  in  a  United  States  Cir- 
cuit Court  nor  removed  thereto  from  a  State  court.  —The 
statute  requires  a  suit,  in  order  to  be  removable,  to  be  one 
either  "  at  law  "  or  "  in  equity."  ^  When  a  suit  is  neither  at 
law  nor  in  equity  separately,  but  is  a  mixture  of  law  and  equity 
so  blended  as  to  be  incapable  of  separation,  the  United  States 
Supreme  Court  has  held  that  a  United  States  Circuit  Court 
can  acquire  no  jurisdiction  thereof  either  by  original  process^ 


5  "  A  State,  by  prescribing  an  ac- 
tion at  law  to  euforce  even  statu- 
tory rights,  cannot  oust  a  Federal 
Court,  sitting  in  equity,  of  its  ju- 
risdiction to  enforce  such  rights, 
provided  they  are  of  an  equitable 
nature."  Sheffield  Furnace  Co.  v. 
Witherow,  149  U.  S.  574,  13  Sup. 
Ct.  936,  37  L.  853. 

To  the  same  effect  ai-e 

De  La  Vergne  Ref.  Mach.  Co.  v. 
Montgomery  Brewing  Co.,  46  Fed. 
829; 

Hooven,  O.  &  R.  Co.  v.  Feather- 
stone,  99  Fed.  180. 

6  Lindsay  v.  First  Nat.  Bank,  156 
U.  S.  485, 15  Sup.  Ct.  472,  39  L.  505; 

Thomas  v.  Am.  Freehold  Land 
&  Mtg.  Co.,  47  Fed.  550, 12  L.  R.  A. 
681; 


Alexander  v.  Mortgage  Co.,  47 
Fed.  131. 

"  Alderson  v.  Dole,  33  U.  S.  App. 
460,  20  C.  C.  A.  280,  74  Fed.  29. 

See,  further,  as  to  the  separation 
of  legal  and  equitable  rights  and 
remedies  in  the  United  States  Cir- 
cuit Courts,  2'>ost  §  208. 

§  56. 

^Ante  §7. 

2  Scott  V.  Neely,  140  U.  S.  106,  11 
Sup.  Ct.  712,  35  L.  358; 

Swan  Land  &  Cattle  Co.  v.  Frank, 
148  U.  S.  003,  13  Sup.  Ct.  691,  37  L. 
577; 

Ilollins  V.  Brierfield  Coal  &  Iron 
Co.,  150  U.  S.  371,  14  Sup.  Ct.  127, 
37  L.  1113. 
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or  by  removal,^  and  the  siiLordinate  Federal  Courts  have  fol- 
lowed these  decisions.'* 

If  a  United  States  Circuit  Court  can  take  jurisdiction  of  a 
suit,  either  as  one  at  law  or  as  one  in  equity,  it  will  do  so. 
The  cases  of  which  jurisdiction  will  not  be  assumed  are 
strictly  limited  to  those  in  which  there  can  be  no  separation 
of  law  and  equity.^ 

§  57.  "  The  Courts  of  tlie  United  States  have  no  probate 
jurisdiction."  1 — The  Courts  of  the  United  States  have,  as 
a  general  rule,  no  original  probate  jurisdiction.'"^     A  United 


3  Gates  V.  Allen,  149  U.  S.  451,  13 
Sup.  Ct.  883,  37  L.  804. 

*  Atlanta  &  F.  R.  Co.  v.  Western 
R.  Co.,  2  U.  S.  App.  227,  1  C.  C.  A. 
676,  50  Fed.  790; 

MoiTOw  Shoe  Manuf  g  Co.  w.  New 
England  Shoe  Co.,  18  U.  S.  App. 
256,  6  C.  C.  A.  508,  57  Fed.  685,  24 
L.  R.  A.  417;  s.  c.  (on  lehearing), 
18  U.  S.  App.  616,  8  C.  C.  A.  652, 
60  Fed.  341,  24  L.  R.  A.  417; 

First  Nat.  Bank  v.  Prager,  03 
U.  S.  App.  703,  34  C.  C.  A.  51,  91 
Fed.  689; 

Hall  V.  Gambrill,  63  U.  S.  App. 
740,  34  C.  C.  A.  190,  92  Fed.  32; 

England  v.  Russell,  71  Fed.  818; 

Gomberti).  Lyon,  SO  Fed.  305; 

D.  A.  Tompkins  Co.  v.  Catawba 
Mills,  82  Fed.  780. 

Prior  to  the  decisions  of  the  Su- 
preme Court  in  the  cases  cited  in 
notes  2  and  3,  it  was  held  by  several 
Circuit  Courts  of  the  United  States 
that  such  Courts  had  jurisdiction 
of  an  equitable  action,  brought  pur- 
suant to  a  State  statute,  to  recover 
judgment  for  the  amount  of  a  debt 
and  at  the  same  time  set  aside  a 
fraudulent  conveyance.  A  care- 
fully prepared  opinion  reaching  this 
conclusion  is  to  be  found  in 

Buford  V.  Holley,  28  Fed.  680. 

5  "Whether  the  jurisdiction  of 
this  Court  is  upon  its  law  side  or 
its  equity  side  will  be  determined 


'by  the  essential  character  of  the 
case,'  but  the  right  of  removal  is 
not  affected  by  any  such  question. 
That  right  exists  if,  uj)on  either 
side,  the  requisite  jurisdiction  ex- 
ists. Where  a  cause  brought  here 
by  removal  cannot  be  entertained 
upon  the  one  side,  it  must  be  as- 
signed to  the  other;  but  it  is  not  to 
be  remitted  to  the  State  court  if, 
upon  either  side,  the  Federal  Court 
is  competent  to  retain  and  decide 
it."  Wilson  V.  Smith,  06  Fed.  81, 
83. 

This  question  was  carefully  re- 
viewed by  the  Circuit  Court  of  Ap- 
peals   of    the    Eighth    Circuit    in 

Darragh  v.  H.  Wetter  Manuf'g 
Co.,  49  U.  S.  App.  1,  23  C.  C.  A. 
609,  78  Fed.  7; 

and  that  Court  refused  to  extend 
the  rule  of  the  cases  cited  in  notes 
2,  3  and  4,  to  another  case  not 
strictly  within  such  rule,  the  Court 
strongly  intimating  that  those  de- 
cisions are  materially  restricted  by 

Cowley  V.  Northern  Pac.  R.  Co., 
159  U.  S.  569,  16  Sup.  Ct.  127,  40  L. 
263. 

§57. 

'  Fouvergne  v.  New  Orleans,  18 
How.  470,  15  L.  399. 

■J  ByersB.  McAuley,  149  U.  S.  608, 
13  Sup.  Ct.  906,  37  L.  867,  reversing 
Shields  v.  McAuley,  37  Fed.  302; 

Ellis  V.    Davln,   109  U.  S.  485,  3 
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States  Circuit  Court  may,  so  the  decisions  say,  entertain  a 
suit  to  construe  and  enforce  a  will  already  probated.^ 

The  administration  of  the  estates  of  decedents  belongs,  not 
to  law  or  equity  courts  as  such,  but  to  courts  variously  called 
probate  courts,  surrogate  courts,  orphans'  courts,  etc.,  which 
have  succeeded  to  the  jurisdiction,  in  that  respect,  of  the 
ecclesias'tical  courts  of  England.^     Therefore,  under  the  pres- 


Sup.  Ct.  327,  27  L.  1006,  affirming 
s.  c,  8  Fed.  Cas.  550,  4  Woods  6; 

Kieleyv.  McGlynn  (  Case  of  Brod- 
erick's  Will),  21  Wall.  503,  22  L. 
59U; 

Yonley  v.  Lavender,  21  Wall. 
276,  22  L.  536; 

Gaines  v.  New  Orleans,  0  Wall. 
642,  18  L.  950; 

Gaines  v.  Chew,  2  How.  019,  11 
L.  402; 

Tarver  v.  Tarver,  9  Pet.  174,  9  L. 
91; 

Bedford  Quarries  Co.  v.  Thomlin- 
son,  36  C.  C.  A.  272,  95  Fed.  208; 

Jordan  v.  Taylor,  98  Fed.  643; 

Oakley  v.  Taylor,  64  Fed.  245; 

Cilley  V.  Patten,  62  Fed.  498; 

Sowles  V.  First  Nat.  Bank,  54 
Fed.  564; 

Freeney  «.  First  Nat.  Bank,  16 
Fed.  433,  3  McCr.  622; 

Matbewson  v.  Sprague,  16  Fed. 
Cas.  1103,  1  Curt.  457; 

Reid  V.  Kerfoot,  20  Fed.  Cas.  482, 
Chase  349; 

Burnside's  Succession,  34  La. 
Ann.  728; 

Tibbatts  v.  Berry,  49  Ky.  (10  B. 
Mon. )  473,  490. 

The  exceptions  to  this  rule  are 
pointed  out  in  several  cases,  nota- 
bly in  the  Case  of  Broderick's  Will, 
supra,  and  in 

Ball  V.  Tompkins,  41  Fed.  486. 

Some  cases  seem  to  carry  the  ex- 
ceptions beyond  what  sound  prin- 
ciple will  warrant. 

Richardson  u.  Green,   15   U.   S. 


App.  488,  9  C.  C.  A.  565,  61  Fed. 
423,  affirming  Green  i\  Terwilliger, 
56  Fed.  384; 

Everhart  v.  Everhart,  34  Fed.  82. 

Where  property  has  been  levied 
on  by  a  United  States  marshal  un- 
der an  execution  from  a  United 
States  Court,  and  the  debtor  dies, 
tlie  property  should  be  sold  by  the 
marshal  and  not  turned  over  to  a 
probate  court  of  the  State  for  ad- 
ministration. 

Rio  Grande  R.  Co.  v.  Gomila,  132 
U.  S.  478,  10  Sup.  Ct.  155,  33  L.  400, 
reversing  s.  c,  28  Fed.  337. 

3Colton  V.  Colton,  127  U.  S.  300, 

8  Sup.  Ct.  1164,  32  L.  138; 
Walker  v.  Atmore,  3  U.  S.  App. 

131,  1  C.  C.  A.  595,  50  Fed.  644; 

Wood  V.  Paine,  66  Fed.  807; 

Toms  V.  Owen,  52  Fed.  417; 

Chicago,  B.  &  Q.  R.  Co.  r.  Wassor- 
man,  22  Fed.  872; 

Coulson  V.  Holmes,  6  Fed.  Cas. 
627,  5  Sawy.  279,  6  Reporter  674,  11 
Chi.  Leg.  News  49,  24  Int.  Rev. 
Rec.  358,  7  Cent.  L.  J.  446; 

Brownell  v.  De  Wolf,  4  Fed.  Cas. 
444,  3  Mason  486. 

There  are  other  cases  in  the  re- 
ports too  numerous  for  citation 
where  this  has  been  done  without 
question. 

■^  Robinson  v.  Fair,  128  U.  S.  53, 

9  Sup.  Ct.  30,  32  L.  415; 

Kieley  v.  McGlynn  (Case  of  Brod- 
eiick's  Will),  21  Wall.  503,  22  L. 
599; 
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ent  statute,  which  limits  removals  to  suits  at  law  or  in  equity, 
there  can  1)6  no  removal  of  a  probate  proceeding  from  a  State 
court  to  a  United  States  Circuit  Court,^ 


Ferris  v.  Higley,  20  Wall.  375,  22 
L.  383; 

Gaines  v.  Chew,  2  IIow.  010,  11  L. 
402; 

Armstrong  v.  Lear,  12  Wheat. 
169,  6  L.  589; 

Cumstock  V.  Herron,  6  U.  S.  App. 
62G,  5  C.  C.  A.  260,  55  Fed.  803; 

In  re  Foley,  70  Fed.  390; 

In  re  Foley,  SO  Fed.  949; 

Adams  v.  Lewis,  1  Fed.  Cas.  132, 
5  Sawy.  229,  10  Chi.  Leg.  News  403; 

Burnside's  Succession,  34  La. 
Ann.  728. 

For  a  discussion  of  the  jurisdic- 
tion of  the  ecclesiastical  courts  of 
England,  see 

Bacon's  Abridgment,  title  "  Ec- 
clesiastical Courts  D." 

For  a  history  of  probate  courts, 
the  reader  may  refer  to 

Introductory  Note,  1  Bradf.  vii ; 

1  Woerner's  American  Law  of 
Administration,  §§  137-144. 

In  some  States,  probate  jurisdic- 
tion is  not  conferred  upon  a  sepa- 
rate court,  but  is  granted,  as  a 
distinct  and  separate  jurisdiction, 
to  the  circuit  court,  common  pleas 
court,  or  other  court  of  general 
jurisdiction. 

Noble  V.  McGinnis,  55  Ind.  528. 

In  those  States  where  a  separate 
court  exists,  its  jurisdiction  is  usu- 
ally much  broader  than  that  which 
the  ecclesiastical  courts  of  England 
possessed. 

6  Wahl  V.  Franz,  40  C.  C.  A.  638, 
100  Fed.  680,  49  L.  R.  A.  62 ; 

In  re  Aspinwall's  Estate,  83  Fed. 
851; 

In  re  Foley,  80  Fed.  949 ; 

In  re  Foley,  76  Fed.  390; 

Copeland  v.  Bruning,  72  Fed.  5 ; 


In  re  Cilley,  58  Fed.  977,  overrul- 
ing Patten  v.  Cilley,  40  Fed.  892; 

Keed  v.  Reed,  31  Fed.  49; 

McElmurray  v.  Loomis,  31  Fed. 
395. 

The  same  rule  was  held  under 
the  act  of  1875,  ante  §  7,  note  7,  in 

In  re  Frazer,  9  Fed.  Cas.  729,  18 
Alb.  Law  J,  353,  25  Int.  Rev.  Rec. 
220,  ()  Reporter  357,  3  Cin,  Law 
Bnl.  668,  7  Weekly  Dig.  129,  10 
Chi.  Leg.  News  390,  7  Cent.  Law 
J.  227,  26  Pittsb.  Leg.  J.  147. 

"  The  12th  section  of  the  act  of 
Congress  of  1789,  to  establish  judi- 
cial Courts  of  the  United  States, 
.  .  .  has  no  application  to  this 
proceeding  for  the  probate  of  a 
will."  Tibbatts  v.  Berry,  49  Ky. 
(10  B  Mon.)  473,  490. 
Contra:  In 

Elliott  V.  Shnler,  50  Fed.  454, 
it  was  held  that  a  proceeding  by 
an  administrator  of  an  estate 
against  the  heirs  for  a  sale  of  the 
decedent's  real  estate  to  pay  debts, 
is  one  of  which  a  United  States 
Circuit  Court  would  have  no  origi- 
nal jurisdiction;  but,  nevertheless, 
such  proceeding,  wlien  commenced 
in  a  State  court,  is  removable  to 
the  United  States  Circuit  (^'ourt. 
But  that  decision  is  in  the  teeth  of 
the  present  statute  limiting  the 
right  of  removal  to  suits  of  which 
the  United  States  Circuit  Court  is 
thereby  given  original  jurisdiction; 
see  ante  §  7. 

In 

Brodhead  v.  Shoemaker,  44  Fed. 
518,  11  L.  R.  A.  507, 
the  Court  held  that  a  proceeding 
inter  partes  for  the  probating  of  a 
will,  is  a  removable  one  under  the 
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§  58.  Suits  at  law  or  in  equity,  thougli  allied  to  probate 
proceedings,  are  within  the  jurisdiction  of  the  United 
States  Circuit  Courts. — The  United  States  Circuit  Courts  ad- 


present  act;  the  parties  being  all 
the  decedent's  heirs  at  law.  That 
case  was  followed  in 

Franz  v.  Wahl,  81  Fed.  9; 
but  the  latter  decision  was  reversed 

by 

Wahl  V.  Franz,  supra. 

In 

Southworth  v.  Adams,  4  Fed.  1, 
9  Biss.  521, 

it  was  held  that,  although  a  United 
States  Circuit  Court  has  no  original 
jurisdiction  of  such  an  action,  a 
proceeding  begun  in  a  State  court 
by  a  legatee  against  the  heir  at  law 
to  establish  and  probate  a  lost  will, 
was  removable  to  a  United  States 
Circuit  Court  under  the  act  of  1875, 
ante  §  7,  note  7.  By  reason  of  the 
change  in  the  statute,  that  decision 
is  against,  rather  than  in  favor  of,  a 
removal  under  the  present  act,  ante 
§  7,  discussed  post  §  64. 

Under  the  same  act  (of  1875)  it 
was  held  in 

Craigie  v.  McArthur,  6  Fed.  Cas. 
730,  4  Dill.  474,  9  Chi.  Leg.  News 
156,  4  Cent.  Law  J.  237,  15  Alb. 
Law  J.  121,  Syllabi  115,  23  Int.  Rev. 
Rec.  42, 

by  Judge  Nelson  that  a  contest  be- 
tween the  heirs,  upon  the  hearing 
of  an  administrator's  final  report, 
in  regard  to  the  distribution  of  the 
estate  of  a  deceased  person,  was 
removable  from  a  State  court  to 
the  United  States  Circuit  Court. 

Reference  may  also  be  made  to 

Filer  v.  Levy,  17  Fed.  609; 

Boman  v.  Boman,  47  Fed.  849; 
8.  c,  7  U.  S.  App.  63,  1  C.  C.  A. 
274,  49  Fed.  329. 

These  cases,  assorting  the  re- 
movability of    probate  suits,   are 


based  chiefly  upon  what  is  sup- 
posed to  have  been  decided  in 

Gaines  v.  Fuentes,  92  U.  S.  10, 
23  L.  524,  reversing  Fuentes  v. 
Gaines,  25  La.  Ann.  85. 

Strange  as  it  may  seem,  that  case 
is  relied  upon  by  the  Courts  in 
Copeland  v.  Bruning,  sxtpra,  Reed 
V.  Reed,  supra,  and  In  re  Frazer, 
supra,  as  deciding  directly  the 
opposite! 

That  suit  (Gaines  ii.  Fuentes) 
was  held  removable  under  the  act 
of  1867,  codified  as  Rev.  St.,  §  639,  cl. 
3,  ante  §  7,  note  6.  There  is  a  vigor- 
ous dissenting  opinion  by  three 
Justices.  The  radical  changes  in 
the  statutes  as  to  what  suits  may 
be  removed,  make  the  case  a  very 
unsafe  precedent,  if  not  wholly 
inapplicable,  under  the  present 
act.  That  decision  is  based  upon 
the  doctrine  that  the  removal  act 
of  1867  applied  to  all  classes  of 
suits,  and  was  not  limited  to  such 
as  might  have  been  brought  origi- 
nally in  the  United  States  Circuit 
Court,  reversing  upon  this  question 
the  decision  of  the  Louisiana  su- 
preme court. 

Referring  to  the  status  when  the 
act  of  1789,  ante  §  7,  note  3,  was  in 
force, — and  the  same  rule  applies 
now, — the  Supreme  Court  of  the 
United  States  said  in  Gaines  v. 
Fuentes: 

"No  case  could  then  be  trans- 
ferred from  a  State  court  to  a 
Federal  Court,  on  account  of  the 
citizenship  of  the  parties,  which 
could  not  originally  have  been 
brouglit  in  the  Circuit  Court." 

A  quotation  from  the  prevailing 
opinion  in  Gaines  v.  Fuentes,  supra, 
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judge  legal  or  equitable  rights,  and  sometimes  enforce  them, 
although  they  grow  out  of,  or  are  connected  with,  probate  mat- 
ters, whether  the  suits  therefor  are  brought  in  such  Courta  or 
are  removed  thereto  from  State  courts.^  Claims  against  dece- 
dents' estates,  which  in  many  States  are  within  the  exclusive 


assuming  it  to  be  correct,  will  show 
that  the  case  was  very  differeut 
from  such  cases  as  Elliott  v.  Shuler, 
supra,  Brodheail  v.  Shoemaker, 
sripra,  Southworth  i\  Adams,  su2)ra, 
and  Craigie  u.  McArthur,  supra: 

"  The  action  is  in  form  to  annul 
the  alleged  will  of  Daniel  Clark  of 
1813,  and  to  recall  the  decree  by 
whicli  it  was  probated;  but  as  the 
petitioners  are  not  heirs  of  Clark, 
nor  legatees,  nor  next  of  kin,  and 
do  not  ask  to  be  substituted  in  the 
place  of  the  plaiutitf  in  error,  the 
action  cannot  be  treated  as  prop- 
erly instituted  for  tlie  revocation  of 
the  probate,  but  must  bo  treated  as 
brought  against  the  devisee  by 
strangers  to  the  estate  to  annul  the 
will  as  a  muniment  of  title,  and  to 
restrain  the  enforcement  of  the  de- 
cree by  which  its  validity  was  es- 
tablished, so  far  as  it  affects  their 
property." 

The  distinction  between  the  dif- 
ferent classes  of  cases  is  clearly 
pointed  out  in 

Ellis  V.  Davis,  8  Fed.  Cas.  550,  4 
Woods  6,  already  cited  in  note  2 
to  this  section. 

The  question  of  the  removability 
of  a  will  contest  was  before  the 
Supreme  Court,  but  was  left  un- 
decided, in 

McDonnell  v.  Jordan,  178  U.  S. 
229,  20  Sup.  Ct.  886,  44  L.  1048; 
but  the  Court  said : 

"  Undoubtedly  the  Courts  of  the 
United  States  possess  no  juris- 
diction over  an  ex  parte  application 
for  the  probate  of  a  will,  that  is, 
for  the  proof  thereof  ia  common 


form,  which  is  purely  a  proceeding 
in  rem.'''' 

The  jurisdiction  on  removal  of 
a  suit  to  establish  a  will  was  con- 
sidered so  doubtful  in 

Plant  V.  Harrison,  101  Fed.  307, 
that  the  suit  was  remanded  to  the 
State  court. 

§58. 

1  Byers  v.  McAuley,  149  U.  S.  GOB, 
]3  Sup.  Ct.  906,  37  L.  867; 

Hayes  v.  Pratt,  147  U.  S.  557,  13 
Sup.  Ct.  503,  37  L.  279; 

Clark  V.  Bever,  139  U.  S.  96,  11 
Sup.  Ct.  468,  35  L.  88; 

George  T.  Smith  Middlings  Puri- 
fier Co.  V.  McGroarty,  130  U.  S.  237, 
10  Sup.  Ct.  1017,  34  L.  .346; 

Hess  V.  Reynolds,  113  U.  S.  73,  5 
Sup.  Ct.  377,  28  L.  927; 

Payne  v.  Hook,  7  Wall.  425,  19  L. 
260; 

Loring  v.  Marsh,  6  Wall.  337,  18 
L.  802,  affirming  same  case,  15  Fed. 
Cas.  905,  2  Cliff.  469,  27  Law  Rep. 
377; 

Kendall  b.  Creighton,  23  How. 
90,  16  L.  419; 

Union  Bank  v.  Jolley,  18  How. 
502,  15  L.  472; 

Childress  v.  Emory,  8  Wheat. 
642,  5  L.  705; 

Sigler  V.  Haywood,  8  Wheat.  075, 
5  L.  713; 

Boman  v.  Boman,  7  U.  S.  App. 
63,  1  C.  C.  A.  274,  49  Fed.  329; 

Comstock  V.  Herron,  6  U.  S.  App. 
626,  5  C.  C.  A.  266,  55  Fed.  803; 

Parker  v.  Robinson.  33  U.  S.  App, 
368,  18  C.  C.  A.  .36,  71  Fed.  256; 

Co  wen  V.  Adams,  47  U.  S.  App, 
676,  24  C.  C.  A.  198,  78  Fed.  530; 
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jurisdiction  of  probate  courts,  are  within  the  original  concur- 


Kendall  v.  Hardenbergh,  94  Fed. 
911; 

Cent.  Nat.  Bank  v.  Fitzgerald,  94 
Fed.  16; 

Bertha  Z.  &  M.  Co.  v.  Vaugban, 
88  Fed.  566; 

Brown  v.  Ellis,  86  Fed.  357; 

Brendel  v.  Cbarcb,  82  Fed.  262 ; 

Continental  Nat.  Bank  v.  Heil- 
man,  81  Fed.  36,  42; 

In  re  Foley,  76  Fed.  390; 

Wilson  V.  Smith,  66  Fed.  81; 

German  Sav.  &  Loan  Soc.  v.  Can- 
non, 6.j  Fed.  542; 

Domestic  &  Foreign  Missionary 
Soc.  V.  Gaither,  62  Fed.  422; 

Wickham  v.  Hull,  60  P'ed.  326; 

Heaton  v.  Thatcher,  59  Fed.  731; 

Hersbberger  v.  Blewett,  55  Fed. 
170; 

Raynolds  v.  Hanna,  55   Fed.  783; 

Bowdoin  College  v.  Merritt,  54 
Fed.  55; 

Semmes  v.  Whitney,  50  Fed.  666; 

Ware  v.  Wisner,  50  Fed.  310,  4 
McCr.  66; 

Schley  v.  Collis,  47  Fed.  250,  13 
L.  K.  A.  567; 

Arrowsmith  v.  Gleason,  46  Fed. 
256; 

Stephens  15.  Bernays,  41  Fed.  401; 
s.  c,  44  Fed.  642; 

Ball  V.  Tompkins,  41  Fed.  486; 

Sniythe  v.  Henry,  41  Fed.  705; 

Beadle  v.  Beadle,  40  Fed.  315,  2 
McCr.  .586; 

Schreiner  v.  Smith,  38  Fed.  897; 

Harmon  v.  Smith,  ,38  Fed.  482; 

Rich  V.  Bray,  37  Fed.  273,  2  L.  R. 
A.  225; 

Robb  V.  Perry,  35  Fed.  102; 

Prince  v.  Towns,  33  Fed.  161; 

Woodfin  V.  Phoebus,  30  Fed.  289 ; 

Earp  V.  Coleman,  28  Fed.  340; 

Del  Valle  v.  Welsh,  28  Fed.  342; 

Sibley  i\  Simonton,  20   Fed.  784; 

Hull  V.  Dills,  19  Fed.  657; 


Hartman  v.  Fishbeck,  18  Fed. 
291; 

Filer  v.  Levy,  17  Fed.  609; 

Pulliara  V.  Pulliam,  10  Fed.  23; 

United  States  v.  Gillespie,  9  Fed. 
74; 

Sullivan  v.  Andoe,  6  Fed.  641,  4 
Hughes  290; 

Davis  V.  James,  2  Fed.  618,  10 
Biss.  51; 

Chapman  v.  Borer,  1  Fed.  274,  1 
McCr.  49; 

Allen  V.  Allen,  1  Fed.  Cas.  439,  3 
Wall.  Jr.  248,  14  Leg.  Int.  148,  5 
Pittsb.  Leg.  J.  22; 

Baring  v.  Putnam,  2  Fed.  Cas. 
804,  1  Holmes  261; 

Board  of  Foreign  Missions  v.  Mc- 
Masters,  3  Fed.  Cas.  780,  4  Am. 
Law  Keg.  526; 

Crane  v.  Cowell,  6  Fed.  Cas.  749, 
2  Curt.  178 ; 

Davis  V.  Weed,  7  Fed.  Cas.  186, 
44  Conn.  569,  2  Nat.  Bank  Cas. 
(Browne)  115; 

Gibson  v.  Williams,  10  Fed.  Cas. 
336,  Brunner  Col.  Cas.  19,  2  Hayw. 
N.  C.  281 ; 

Goshorn  v.  Alexander,  10  Fed, 
Cas.  832,  2  Bond  158; 

Harrison  v.  Rowan,  11  Fed.  Cas. 
658,  3  Wash.  C.  C.  580; 

Harrison  v.  Rowan,  11  Fed.  Cas. 
666,  4  Wash.  C.  C,  202; 

Harvey  v.  Richards,  11  Fed.  Cas. 
746,  1  Mason  381; 

Lidderdale  v.  Robinson,  15  Fed. 
Cas.  502,  2  Brock.  159; 

Mallett  V.  Dexter,  16  Fed,  Cas, 
542,  1  Curt.  178; 

O'Brien  v.  Woody,  18  Fed.  Cas. 
522,  4  McLean  75 ; 

Parkes  v.  Aldridge,  18  Fed.  Cas. 
1186,  27  Pittsb.  Leg.  J.  15,  2  N.  J. 
Law  J.  233; 

Parsons  v.  Lyman,  18  Fed.  Cas. 
1263,  5  Blatchf.  170,  32  Conn.  566; 
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rent  jurisdiction  of  tiie  Circuit  Courts  of  the  United  States,'-* 
and  may  be  removed  thereto  from  State  courts.^  A  jiroceed- 
ing  under  a  State  statute  to  compel  an  assignee  for  the  ben- 
efit of  creditors  to  allow  a  claim  is  a  suit  of  a  civil  nature  at 
law  within  the  removal  act.* 

§  59.  The  exact  discriiniiiatiou  of  suits  at  law  or  in 
equity  from  those  of  a  i)rol)ale  nature  lias  been,  and  is, 
almost  impossible. — The  jurisdiction  of  courts  of  law  and 
equity,  at  some  points,  approach  very  close  to  that  of  probate 
courts  ;  and  their  separation  has  been  a  difficult  task.^  The 
fact  that  the  courts  of  most  States,  which  exercise  j)robate 
powers,  also  have  jurisdiction  that,  from  time  immemorial, 
has  belonged  to  courts  of  law  and  equity,  adds  not  a  little  to 
the  difficulty  of  discriminating  between  suits  that  are  of  pro- 
bate jurisdiction  proper,  and  those  which  belong  to  law  or 
equity,  as  those  terms  are  used  in  the  removal  acts,^  although 


Payson  v.  Haddiick,  19  Fed.  Cas. 
23,  8  Biss.  293,  11  Chi.  Leg.  News 

57; 

Pratt  V.  Northam,  19  Fed.  Cas. 
1254,  5  Mason  95; 

Reading  v.  Blackwell,  20  Fed.  Cas. 
360,  Baldw.  166; 

Smith  V.  Fenner,  22  Fed.  Cas.  546, 
1  Gall.  170; 

Sullivau  V.  Winthrop,  23  Fed. 
Cas.  371,  1  Sumu.  1; 

United  States  v.  Backus,  24  Fed. 
Cas.  932,  6  McLean  443; 

United  States  v.  Drennen,  25  Fed. 
Cas.  908,  Hempst.  320; 

Van  Bokkelen  v.  Cook,  28  Fed. 
Cas.  949,  5  Sawy.  587,  9  Reporter 
502. 

2  Some   of  the   cases  cited   note 

1; 

Gallivan  v.  Jones,  42  C.  C.  A.  408, 
102  Fed.  423; 

Security  Trust  Co.  v.  Dent,  —  C. 
C.  A.  — ,  104  Fed.  ,380; 

Crider  v.  Shelby,  95  Fed.  212. 

sjTess  V.  Reynolds,  113  U.  S.  73, 
5  Sup.  Ct.  377,  28  L.  927; 


Clark  V.  Bever,  139  U.  S.  96,  11 
Sup.  Ct.  468,  35  L.  88. 

Contra,  but  overruled, 

Du  Vivier  v.  Hopkins,  116  Mass. 
125,  17  Am.  R.  141. 

*  Claflin  V.  Bobbins,  5  Fed.  Cas. 
806,  1  Flip.  003,  4  Am.  Law  Rec. 
505. 

§  59. 

^This  appears  from  the  almost 
hopeless  chaos  in  the  decisions 
upon  the  subject,  and  from  the 
number  and  character  of  dissenting 
opinions  in  cases  decided  by  the 
Supreme  Court,  cited  in  the  two 
preceding  sections,  and  from  the 
coiiflictinfj  opinions  of  the  majority 
and  iiiiiioiity  of  the  Coui't  in 

\Valil   V.  Franz,  40  C.  C.  A.  638, 
100  Fed.  680,  49  L.  R.  A.  62, 
where  the  decisions  are  reviewed. 

Compare 

Story's  Equity,  §  530  et  seq. 

'^  Ante  §  7  and  notes. 

The  probate  courts  have  trenched 
upon  the  ancient  jurisdiction  of  the 
law  and  equity  courts.  Even  the 
word  "probate"   has  acquired   a 
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cognizable  in  a  State  court  of  probate  jurisdiction.  The  ex- 
tension of  the  jurisdiction  of  probate  courts  to  wills  of  real 
estate,  and  other  questions  affecting  real  estate,  is  of  modern 
origin.^  This  has  added  several  points  to  the  perplexing 
problem  as  to  what  suits  of  a  probate  nature,  according  to 
modern  State  practice,  are  removable  to  a  United  States  Cir- 
cuit Court.* 


much  wider  meaning  than  tliat 
which  it  formerly  possessed, 

Henry's  Probate  Law  (2  Ed.), 
eh.  I. 

3  Campbell  V.  Porter,  162  U.  S.  478, 
16  Sup.  Ct.  871,  40  L.  1044; 

Robertson  v.  Pickrell,  109  U.  S. 
608,  3  Sup.  Ct.  407,  27  L.  1049; 

Darby  v.  Mayer,  10  Wheat.  465,  G 
L.  367; 

Currell  v.  Villars,  72  Fed.  330, 
334; 

Adams  y.  De  Cook,  1  Fed.  Cas. 
102,  McAll.  253; 

Tompkins  v.  Tompkins,  24  Fed. 
Cas.  40,  1  Story  547. 

It  is  held  in 

Fuentes  v.  Gaines,  9  Fed.  Cas.  973, 
1  Woods  112, 

to  be  the  law  of  Louisiana  that  the 
probate  of  a  will  ex  parte  is  not  con- 
clusive of  its  validity  so  far  as  it 
affects  real  estate. 

The  conflicting  State  decisions  on 
this  subject  are  collected  in 

Lange  v.  Dammier,  119  Ind.  567, 
573,  21  N.  E.  749,  751. 

*  Does  the  extension  of  probate 
jurisdiction  in  State  courts  affect 
the  question  of  what  suits  are  "at 
law  or  in  equity  "  for  the  purpose 
of  removal? 

It  was  formerly  the  practice  to 
try  the  validity  of  wills,  so  far  as 
they  affect  real  estate,  in  suits  in 
ejectment. 

California  r.  McGlynn,  20  Cal. 
233,  81  Am.  Dec.  118. 

Sometimes  it  was  done  in  a  suit 


to  quiet  title.  This  is  not  now,  in 
most  States,  the  custom.  Such 
question  is  now  usually  tried  in  a 
contest  in  a  court  of  probate  juris- 
diction. The  old  practice,  how- 
ever, is  obsolescent,  rather  than 
obsolete,  A  judgment  of  a  court 
of  general  jurisdiction  quieting  the 
title  to  real  estate  given  by  a  will, 
is  a  bar  to  a  suit  brought  by  the  de- 
feated party  against  the  successful 
party  therein  to  contest  the  will  in 
a  court  of  probate  jurisdiction. 

Faught  V.  Faught,  98  Ind,  470. 

A  suit  in  a  court  of  law  or  equity 
to  recover  the  possession  of,  or 
quiet  the  title  to,  real  estate,  may 
be  a  removable  one,  where  the  only 
question  in  dispute  is  the  validity 
of  the  will  under  which  plaintiff 
claims  title.  But  where  the  valid- 
ity of  a  will  of  real  estate  arises  in 
a  suit  to  contest  such  will,  can  there 
be  a  removal?  Here  chaos  reigns 
supreme. 

Wahl  V.  Franz,  40  C.  C.  A.  638, 
100  Fed.  680,  49  L.  R.  A.  62. 

This  is  a  difficulty  that  is  not  new. 
It  was  said  over  a  century  ago: 

"  The  exi^erience  of  ages,  with 
the  continued  and  combined  labors 
of  the  must  enlightened  legislators 
and  jurists,  has  been  equally  un- 
successful in  delineating  the  several 
objects  and  limits  of  different  codes 
of  laws  and  different  tribunals  of 
justice.  Tlie  precise  extent  of  the 
common  law,  nnd  the  statute  law, 
the  maritime  law,  the  ecclesiastical 
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§60.  The  United  States  Circuit  Courts  have  no  juris- 
diction, either  orii^inal  or  removal,  of  suits  for  divorce 
or  alimony  ;  but  such  Courts  may  entertain  suits  upon 
decrees  for  alimony  rendered  in  State  courts. — A  suit  for 
a  divorce,  or  alimony,  or  both,  is  not  a  suit  at  law  or  in 
equity,  within  the  nieiiiiing  of  the  United  States  judiciary 
acts.  A  suit,  in  England,  for  a  divorce  from  bed  and  board, 
was  within  the  jurisdiction  of  the  ecclesiastical  courts  when  our 
original  judiciary  act  was  passed,  and  the  power  to  grant  a 
divorce  fi'om  the  bonds  of  matrimony  was  exercised  by  the 
Parliament,  the  courts  of  law  and  equity  having  no  jurisdic- 
tion wliatever  of  such  suits. ^  The  United  States  Courts  have 
no  original  jurisdiction  of  such  proceedings .^  There  can  be 
no  removal  of  a  suit  for  a  divorce  or  alimony  from  a  State 


law,  the  law  of  corporations,  and 
other  local  laws  and  customs,  re- 
mains slill  to  be  clearly  and  finally- 
established  in  Great  Britain,  where 
accuracy  in  such  subjects  has  been 
more  industriously  pursued  than 
in  any  other  part  of  the  world.  The 
jurisdiction  of  her  several  coui'ts, 
general  aud  local,  of  law,  of  equity, 
of  admiralty,  etc.,  is  not  less  a 
source  of  frequent  and  intricate  dis- 
cussions, sufficiently  denoting  the 
indeterminate  limits  by  which  they 
are  respectively  circumscribed." 
The  Federalist,  No.  37,  by  Madison. 
It  would  seem  logically  to  follow 
from  the  decisions  cited  in  the 
notes  to  §  .56  that  where  a  cause  of 
action  of  law  or  equity  jurisdiction, 
and  a  cause  of  action  of  exclusivelj'^ 
probate  jurisdiction,  are  combined, 
pursuant  to  a  State  statute,  in  a 
suit  brought  in  a  State  court,  the 
suit  cannot  be  removed  to  a  Fed- 
eral Court.  There  was  such  a  com- 
bination of  causes  of  action  in 
Wahl  V.  Franz,  supra,  and  in  sev- 
eral oi  the  cases  cited  in  the  notes 
to  §  hi,  which  were  held  not  to  be 
within  the  jurisdiction  of  a  Federal 
Court. 


§60. 

1  Barber  v.  Barber,  21  How.  582, 
16  L.  226; 

Maynard  v.  Hill,  12.5  U.  S.  190,  8 
Sup.  Ct.  723,  31  L.  654; 

Fischli  V.  Fischli,  1  Blackf.  360, 
12  Am.  Dec.  251. 

^"We  disclaim  altogether  any 
jurisdiction  in  the  Courts  of  the 
United  States  upon  the  subject  of 
divorce,  or  for  the  allowance  of 
alimony,  either  as  an  original  pro- 
ceeding in  chancery  or  as  an  inci- 
dent to  divorce  a  vinculo,  or  to  one 
from  bed  and  board."  Barber  v. 
Barber,  21  How.  582,  16  L.  226, 
quoted  and  approved,  Simms  v. 
Simms,  175  U.  S.  162,  20  Sup.  Ct. 
58,  44  L.  115. 

In  the  last  case,  the  Supreme 
Court  continues: 

"It  may  therefore  be  assumed 
as  indubitable  that  the  Circuit 
Courts  of  the  United  States  have 
no  jurisdiction,  either  of  suits  for 
divorce,  or  of  claims  for  alimony, 
whether  made  in  a  suit  for  divorce, 
or  by  an  original  proceeding  in 
equity,  before  a  decree  for  such 
alimony  in  a  State  court." 

It  has  been  held — but  the  hold- 
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court  to  a  United  States  Circuit  Court.^  But  a  judgment  of 
a  State  court  for  alimony  is  a  debt  of  record ;  and  a  suit 
thereon  would  be  removable,  as  a  United  States  Circuit  Court 
has  original  jurisdiction  of  such  a  suit."^ 

§  61.  A  United  States  Court  has  no  jurisdiction  as  pa- 
rens patriae — The  Courts  of  the  United  States  have — and 
under  the  Constitution  can  have — none  of  the  powers  pos- 
sessed by  the  High  Court  of  Chancery  in  England,  as  the 
representative  of  the  King  as  par&>is  patrice.^     They  have  no 


ing  is  open  to  serious  question — 
that  a  United  States  Circuit  Court, 
as  a  court  of  equity,  may  set  aside 
and  annul  a  decree  of  divorce  for 
fraud. 

McNeil  V.  McNeil,  78  Fed.  834. 

A  contrary  decision,  supported 
by  the  better  reasoning,  was  made 
by  the  supreme  court  of  Illinois, 
in  a  case  where  defendant  sought  a 
removal  from  the  State  to  the 
United  States  Court. 

Caswell  V.  Caswell,  120  111.  377,  11 
N.  E.  342,  cited,  also,  posi  §80, 
notes  2,  3. 

3  Johnson  B.  Johnson,  13  Fed.  193; 

Bowman  v.  Bowman,  30  Fed.  849; 

Cliappell  V.  Chappell,  8(3  Md.  532, 
39  Atl.  984. 

*  A  suit  in  equity  to  recover  ali- 
mony due  upon  a  State  judgment, 
was  held  maintainable  in  a  United 
States  Court,  in 

Barber  v.  Barber,  21  How.  582, 
16  L.  226, 
the  Court  saying: 

"When  it  is  not  paid,  the  wife 
can  sue  her  husband  for  it  in  a 
court  of  equity." 

In 

Bunnell  v.  Bunnell,  25  Fed.  214, 
the  Court  entertained,  without 
question,  a  suit  in  equity,  to  en- 
force a  judgment  for  alimony,  by 
setting  aside  an  alleged  fraudulent 
conveyance.  But  the  Court  de- 
cided the  case  for  defendants  on 


the  merits  on  the  ground  that  the 
judgment  for  alimony  was  void  for 
want  of  personal  service  of  sum- 
mons in  the  divorce  suit.  A  like 
defence  was  successfully  made  in 

Hekkiug  v.  Pfaff,  82  Fed.  403, 
which  was  (as  I  am  informed  by 
the  clerk)  an  action  at  law  in  the 
United  States  Circuit  Court  for  the 
District  of  Massachusetts  upon  a 
decree  of  divorce  rendered  by  a 
State  court  of  South  Dakota.  The 
judgment  of  the  Circuit  Court  was 
affirmed  by  the  Circuit  Court  of 
Appeals. 

Hekking  v.  Pfaff,  50  U.  S.  App. 
484,  33  C.  C.  A.  328,  91  Fed.  60,  43 
L.  K  A.  618. 

It  is  decided  in 

Knapp  V.  Knapp,  59  Fed,  641, 
disapproving  some  authorities  to 
the  contrary,  that  an  action  at  law 
will  lie  to  recover  alimony  due  upon 
a  decree  of  divorce,  but  the  decision 
in  Barber  v.  Barber,  snjn-a,  is  not 
therein  cited.  In  Hekkiug  v.  Pfaff, 
supra,  it  does  not  appear  that  the 
right  of  plaintiff  to  sue  at  law  was 
questioned. 

§61. 

1  "  Powers  not  judicial,  exercised 
by  the  Chancellor  merely  as  the 
representative  of  the  Sovereign  as 
parena  patrice  are  not  possessed  by 
the  Circuit  Courts."  Fontain  v. 
Ravenel,  17  How.  369,  15  L.  80,  per 
Justice  McLean;  Loring  v.  Marsh, 
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jurisdiction  to  administer  the  estates  of  infants,  lunatics,  or 
idiots,  or  determine  as  to  their  care  or  custody,  or  administer 
charities  under  the  cy  pres  power.'^  Jurisdiction  of  all  such 
matters  belongs,  if  to  any  court,  in  this  country,  to  such  State 
tribunals  as  may  be  designated  by  their  laws.^ 


15  Fed.  Cas.  905,  2  Cliff.  4(}9,  21 
Law  Rep.  377. 

For  non-judicial  powci'S  of  tlio 
Hiji'li  Couil  ol  (iiniuory,  soc 

Bacon's  Abridgment,  Guardian 
C,  et  seq.; 

3  Ulackstone  Commentaries,  p. 
47;  Id.  p.  427; 

McCord  V.  Ochiltree,  8  Blackf. 
15,  17. 

"The  2d  section  of  the  [third] 
Article  of  the  Constitution  declares 
that  the  judicial  power  of  the 
United  States  shall  extend  to  all 
cases  in  law  and  equity  specified 
in  the  section  [ante  §  2].  These 
words  obviously  confer  judicial 
power  and  nothing  more;  and  can- 
not, upon  any  fair  construction,  be 
held  to  embrace  the  prerogative 
powers,  which  the  King,  as  parens 
patritB^  in  England,  exercised 
through  the  courts.  And  the  chan- 
cery jurisdiction  of  the  Courts  of 
the  United  States,  as  granted  by  the 
Constitution,  extends  only  to  cases 
over  which  the  Court  of  Chancery 
had  jurisdiction  in  its  judicial 
character  as  a  court  of  equity. 
The  wide  discretionary  power 
which  the  Chancellor  of  England 
exercises  over  infants  or  idiots,  or 
charities,  has  not  been  conferred. 

"The  i)rerogative  powers  which 
belong  to  the  sovereign  as  parens 
patrke  remain  with  the  States. 
.  .  .  But  State  laws  will  not 
authorize  the  Courts  of  the  United 
States  to  exercise  any  power  that 
is  not  in  its  nature  judicial;  nor 
can  they  confer  upon  them  the 
prerogative   powers  over  minors, 


idiots,  and  lunatics,  or  charities, 
which  the  English  Chancellor  pos- 
sesses. Nobody  will  for  a  moment 
suppose  tliat  a  Court  of  equity  of 
the  United  States  could,  in  virtue 
of  a  State  law,  take  upon  itself  the 
guardianship  over  all  the  minors, 
idiots,  or  lunatics  in  the  State. 
Yet  these  powers  in  the  English 
Chancellor  stand  upon  the  same 
ground,  and  are  derived  from  the 
same  authority,  as  its  power  in 
cases  of  charitable  bequests."  Fon- 
tain  V.  Ravenel,  17  How.  309,  15  L. 
80,  per  Chief  Justice  Taney. 

-Fontain  v.  Ravenel,  17  How. 
369,  15  L.  80; 

Ex  parte  Burrus,  136  U.  S.  586, 

10  Sup.  Ct.  850,  34  L.  500; 

King  V.  McLean  Asylum,  21  U.  S. 
App.  481,  12  C.  C.  A,  145,  64  Fed. 
331,  26  L.  R.  A.  784; 

Ex  parte  Barry,  42  Fed.  113,  130 
U.  S.  597  note,  34  L.  503  note,  Brun- 
ner  Col.  Cas.  533,  7  Law  Rep.  374, 

11  Hunt  Mer.  Mag.  205. 

3  Cases  cited  in  preceding  note. 

In  one  of  them  the  Supreme 
Court  said: 

"  The  whole  subject  of  the  do- 
mestic relations  of  husband  and 
wife,  parent  and  child,  belongs  to 
the  laws  of  the  States  and  not  to 
the  laws  of  the  United  States." 
Ex  parte  Burrus,  136  U.  S.  586,  10 
Sup.  Ct.  850,  34  L.  500. 

This  language  is  repeated  in  sub- 
stance, citing  Ex  parte  Burrus,  as 
applied  to  the  States,  in 

Simms  v.  Simnis,  175  U.  S.  162, 
20  Sup.  Ct.  58,  44  L.  115, 
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§  62.  State  courts  have  no  jurisdiction  of  civil  suits  in 
admiralty  in  rem,  and  such  suits  are  not  removable  to  a 
United  Stales  Circuit  Court  if  begun  therein  ;  but  suits  at 
law  or  in  equity  closely  allied  to  suits  in  admiralty  are 
within  the  concurrent  jurisdiction  of  the  State  courts  and 
the  Circuit  Courts  of  the  United  States. — The  United  States 
District  Courts  have  original  jurisdiction  of  civil  suits  of 
admiralty  and  maritime  jurisdiction.^  The  jurisdiction  of  the 
United  States  Circuit  Courts  ^  is  nearly,  and  that  of  the  State 
courts  '^  is  wholly  excluded ;  "  saving  to  suitors  in  all  cases 


but  is  declared  to  have  no  applica- 
tion to  the  territories. 
.  "  The  State,  as  parens  jKitrice, 
can  and  should  protect  all  such 
charities  by  legislation  and  through 
the  courts,  as  is  the  universal  rule 
in  civilized  states."  Sickles  v.  New 
Orleans,  52  U.  S.  App.  147,  26  C.  C. 
A.  204,  80  Fed.  808. 

The  State  courts  of  several  of 
the  United  States  have  adjudged 
that  they  have  no  control  over 
charities  as  parens  patrim. 

Grimes  v.  Harmon,  .3")  lud.  198, 
9  Am.  R.  690,  and  cases  therein 
cited  (as  modified  and  restricted 
in  Lagrange  County  v.  Rogers,  55 
Ind.  297;  Erskine  v.  Whitehead,  84 
Ind.  .357); 

New  York  v.  Povpers,  147  N.  Y. 
104,  41  N.  E.  432,  35  L.  R.  A.  502. 

In  the  Grimes  case,  it  is  said: 

"  The  American  doctrine  in  re- 
lation to  charities  does  not  adopt 
the  English  doctrine  of  cy  pres^ 
only  in  a  modified  and  very  re- 
stricted form.  It  stops  where  pre- 
rogative under  the  English  sys- 
tem begins.  It  is  strictly  judicial. 
.  .  .  Our  courts  have  never  per- 
mitted the  doctrine  to  go  so  far  as 
to  act  in  the  cajiacity  of  parens 
patrim.''' 

In  the  territories,  the  United 
States  has  full  power  as  parens 
patrice. 


Latter  Day  Saints  (Mormon) 
Church  y.  United  States,  13G  U  S. 
1,  10  Sup.  Ct.  792,  34  L.  478. 

§62. 

iRev.  St.  U.  S.,  §563: 

"The  District  Courts  shall  have 
jurisdiction  as  follows:     .     .     . 

' '  Eighth.  Of  all  civil  causes  of  ad- 
miralty and  maritime  jurisdiction; 
saving  to  suitors  in  all  cases  the 
right  of  a  common-law  remedy, 
where  the  common  law  is  compe- 
tent to  give  it;  and  of  all  seizures 
on  land  and  on  waters  not  within  ad- 
miralty and  maritime  jurisdiction. 
And  such  jurisdiction  shall  be  ex- 
clusive, except  in  the  jiarticular 
cases  where  jurisdiction  of  such 
causes  and  seizures  is  given  to  the 
Circuit  Courts." 

-'Rev.  St.  U.  S.,  §563,  cl.  8;  §629, 
cl.  4. 

3  Rev.  St.  U.  S.,  §711,  cl.  3; 

The  Glide,  167  U.  S.  606,  17  Sup. 
Ct.  930,  4-2  L.  296,  reversing  Atlantic 
Works  V.  The  Glide,  157  Mass.  525, 
33  N.  E.  103,  34  Am.  St.  R.  305;  s.  c. 
159  Mass.  60,  34  N.  E.  258; 

The  Belfast,  7  Wall.  624,  19  L. 
266,  reversing  Steamboat  Belfast  v. 
Boon,  41  Ala.  50 ; 

The  Moses  Taylor,  4  Wall.  411, 
18  L.  397; 

The  Iline  v.  Trevor,  4  Wall.  555, 
18  L.  451,  reversing  Ti'evor  v.  The 
Ad.  Uine,  17  Iowa  349; 
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the  right  of  ii  common  law  remedy,  where  the  common  law 
is  competent  to  give  it."* 


Stewart  v.  Potomac  Ferry  Co., 
12  Fed.  29(5,  5  Hughes  372; 

Ashbrook  c.  The  Golden  Gate,  2 
Fed.  Gas.  10,  Xewb.  296,  5  Am.  Law 
Reg.  148,  36  Hunt  Mer.  Mag.  61; 

Jackson  i\  The  Kinnie,  13  Fed. 
(^as.  217,  8  Am.  Law  Reg.  (N.  S.) 
470; 

Moir  11.  The  Dubuque,  17  Fed. 
Gas.  569,  3  Chi.  Leg.  Xews  145,  4 
Am.  Law  T.  Rep.  U.  S.  Cts.  84; 

The  Norfolk,  18  Fed.  Cas.  304,  2 
Ilughes  123; 

The  Josephine,  39  N.  Y.  19; 

Brookman  v.  Hamuull,  43  X.  Y. 
554,  3  Am.  R.  731 ; 

Vose  V.  Cockcrof t,  44  N.  Y.  415 ; 

Campbell  v.  Sherman,  35  Wis. 
103; 

The  Gen.  Buel  v.  Long,  18  Ohio 
St.  521; 

The  Petrel  v.  Dumont,  28  Ohio 
St.  602. 

The  decisions  asserting  the  juris- 
diction of  the  State  courts  under 
the  water-craft  acts  of  different 
States,  are  collected  in  the  opinion 
of  the  supreme  court  of  Iowa  in 

Trevor  v.  The  Ad.  Hiue,  17  Iowa 
349,  supra. 

In  a  case  decided  before  the  Su- 
preme Court  revolutionized  the 
law. 

The  Robert  Fulton,  20  Fed.  Cas. 
869,  1  Paine  620, 
Justice  Thompson  said: 

"If  the  local  law  gives  a  lien,  it 
may  be  enforced  in  the  District 
Court;  otherwise  not.  .  .  .  That 
the  State  tribunals  had  authority 
also  to  enforce  the  lien  in  the  pres- 
ent case,  is  very  certain  from  the 
express  provisions  of  the  law. 
There  was  then  a  concurrent  juris- 
diction in  the  two  courts;  and  the 
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proceedings  under  the  State  au- 
thority were  in  the  nature  of  pro- 
ceedings in  rem.  And  the  right  to 
maintain  the  jurisdiction,  must 
attach  to  that  tribunal  which  lirst 
exercises  it,  and  takes  possession 
of  the  thing  in  litigation." 

*  Rev.  St.  U.  S.,  §  563,  cl.  8;  §  711, 
cl.  3. 

The  common  law  has  a  concur- 
rent jurisdiction  with  admiralty  in 
all  cases  within  the  admiralty  juris- 
diction. 

Schoonmaker  v.  Gilmore,  102 
U.  S.  118,  26  L.  95,  affirming  Brown 
V.  Gilmore,  92  Pa.  St.  40; 

Sherlock  v.  Ailing,  93  U.  S.  99, 
23  L.  819,  affirming  Sherlock  v. 
Ailing,  44Ind.  184; 

American  Steamboat  Co.  v.  Chase, 
16  Wall.  522,  21  L.  369,  affirming 
Chase  v.  American  Steamboat  Co., 
9  R.  L  419,  11  Am.  R.  274; 

Leon  V.  Galceran,  11  Wall.  185, 
20  L.  74; 

Dougan  v.  Champlain  Transp. 
Co.,  56  N.  Y.  1; 

Duffy  V.  Gleason,  —  Ind.  App. 
— ,  58  N.  E.  729. 

Therefore,  a  final  judgment  in 
an  action  at  law  is  a  bar  to  a  libel 
in  admiralty  for  the  same  cause  of 
action. 

Goodrich  v.  Chicago,  5  Wall.  566, 
18  L.  511,  affirming  Goodrich  v. 
Chicago,  10  Fed.  Cas.  604, 4  Biss.  18. 

A  court  of  law  acts  in  personam. 
It  cannot  adopt  the  process  in  rem 
of  a  court  of  admiralty.  It  may 
give  a  common-law  remedy;  but 
there  is  no  right  to  a  remedy  in 
admiralty  in  a  common-law  court. 

Cases  cited  in  preceding  portion 
of  this  note. 

It  has  been  said  that  cases  of 
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The  question  as  to  what  causes  are  within,  and  what  with- 
out the  jurisdiction  of  Courts  of  Admiralty,  has  given  rise  to 
much  bitter  litigation.^ 


prize  form  an  exception  to  the  rule 
of  concurrent  jurisdiction  of  the 
courts  of  law  and  of  admiralty. 

Justice  Story  in  DeLovio  v. 
Boit,  7  Fed.  Cas.  418,  2  Gall.  398; 

Justice  McLean,  in  separate  opin- 
ion in  Jackson  v.  Magnolia,  20 
How.  296,  15  L.  909; 

The  Josephine,  39  N.  Y.  19. 
On  the  other  hand,  it  is  denied 
that  cases  of  prize,  and  cases  j^jrow- 
ing  out  of  the  revenue  laws,  are 
suits  in  admiralty.  "These  de- 
pend on  the  general  power  con- 
ferred on  the  judiciary  to  try  all 
cases  arising  under  the  laws  of  the 
United  States."  Justice  Catron, 
in  separate  opinion  in  Waring  v. 
Clarke,  5  How.  441,  12  L.  226. 

^The  conflicting  decisions  in  Eng- 
land are  reviewed  by  Justice  Story 
in 

DeLovio  v.  Boit,  7  Fed.  Cas.  418, 
2  Gall.  398. 

Tlie  following  are  some  of  the 
many  cases  in  this  country  not 
cited  in  the  other  notes  to  this  sec- 
tion : 

The  Corsair,  145  U.  S.  335,  12 
Sup.  Ct.  949,  36  L.  727; 

The  Lottawanna,  21  Wall.  558, 
22  L.  654; 

The  Rock  Island  Bridge,  6  Wall. 
213,  18  L.  753; 

The  St.  Lawrence,  1  Black  522, 
17  L.  180; 

Moore  v.  American  Transp.  Co., 
24  How.  1,  16  L.  674; 

riiila.,  Wil.  &  Bait.  R.  Co.  v. 
Havre  de  Grace  Steam  Tow  Boat 
Co.,  23  How.  209,  16  L.  433; 

Roach  V.  Chapman,  22  How.  129, 
16  L.  294; 


Maguire  v.   Card,  21  How.  248, 
16  L.  118; 

Allen  V.  Newberry,  21  How.  244, 
16  L.  110; 

Taylor  v.   Carryl,  20  How.  583, 
15  L.  1028; 

People's  Ferry  Co.  v.  Beers,  20 
How.  ,393,  15  L.  901 ; 

Grant  v.  Poillon,  20  How.  162, 
15  L.  871; 

Vanderwater  r.  Mills,  19  How.  82, 
15  L.  554; 

Minturn   v.    Maynard,    17    How, 
477,  15  L.  235; 

Steamboat  New  World  v.  King,  16 
How.  469,  14  L.  1019; 

Fretz  11.  Bull,  12  How.  406,  13  L. 
1068; 

Cutler  r.  Rae,  7  How.  729,  12  L. 
890; 

Houseman  v.   The  North  Caro- 
lina, 15  Pet.  40,  10  L.  053; 

The  Orleans   v.  Pha3l)us,  11  Pet. 
175,  0  L.  677; 

Hobart  v.  Drogan,   10  Pet.  108, 
9  L.  303; 

Peyroux  v.  Howard,  7  Pet.  324, 
8  L.  700; 

American  Ins.   Co.   v.  Canter,  1 
Pet.  511,  7  L.  242; 

Raiusay   v.    Allegre,    12  Wheat. 
611,  6  L.  746; 

Manro  v.    Almeida,     10  Wheat. 
473,  6  L.  369; 

The  Thomas  Jefferson,  10  Wheat. 
428,  6  L.  358; 

The   General    Smith,    4   Wheat. 
438,  4  L.  609; 

United  States  v.  Bevans,  3  Wheat. 
336,  4  L.  404; 

Slocum  V.  Mayberry,  2  Wheat.  1, 
4L.  169; 
Bigelow  V.  Nickerson,  34  U-  S. 
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The  Supreme  Court  of  the  United  States,  from  time  to 


App.  261,  17  C.  C.   A.  1,  70  Fed. 
113,  SOL.  R.  A.  336; 

Tho  Willamette,  44  U.  S.  App. 
26,  18  C.  C.  A.  366,  70  Fed.  874, 
31  L.  K.  A.  715; 

Robinson  v.  Detroit  &  C.  S.  Nav. 
Co.,  43  U.  S.  App.  190,  20  C.  C.  A. 
86,  73  Fed.  883; 

Humboldt  Lumber  Manuf'g 
Ass'n  V.  Christophorson,  44  U.  S. 
App.  434,  19  C.  C.  A.  481,  73  Fed. 
239,  46  L.  R.  A.  264; 

Boutin  V.  Rudd,  53  U.  S.  App. 
525,  27  C.   C.  A.  526,  82  Fed.  685; 

The  Glendale,  42  U.  S.  App.  546, 
26  C.  C.  A.  500,  81  Fed.  633; 

The  Marion  S.  Harris,  56  U.  S. 
App.  98,  29  C.  C.  A.  428,  85  Fed.  798; 

The  Harvey  &  Henry,  57  U.  S. 
App.  41,  ,30  C.  C.  A.  330,  86  Fed.  656; 

The  Eugene,  59  U.  S.  App.  513, 
31  C.  C.  A.  345,  87  Fed.  1001 ; 

The  Scow  No.  15,  35  C.  C.  A. 
149,  92  Fed.  1008; 

The  Iris,  40  C.  C.  A.  301,  100 
Fed.  104; 

Rundell  v.  La  Campagnie  Generale 
Transatlautique,  40  C.  C.  A.  625, 
100  Fed.  655,  affirming  s.  c,  sub 
nom.  Rundell  v.  La  Compagnie 
Generale  Transatlantique,  94  Fed. 
366; 

The  H.  E.  Willard,  52  Fed.  387; 
s.  c,  53  Fed.  599; 

The  City  of  Norwalk,  55  Fed.  98; 

Williams  v.  Providence  W.  Ins. 
Co.,  56  Fed.  159; 

Bain  v.  Sandusky  Transp.  Co., 
60  Fed.  912; 

The  Alvira,  63  Fed.  144; 

The  Advance,  63  Fed.  704; 

The  Katie  O'Neil,  65  Fed.  Ill; 

The  Sirius,  65  Fed.  226; 

Jervey  i-.  The  Carolina,  66  Fed, 
1013; 

The  William  M.  Hoag,  69  Fed. 
742; 


Bolden  v.  Jensen,  70  Fed.  505; 

The  II.  N.  Euiilie,  70  Fed.  511; 

Pacific  Coast  Steamship  Co.  v. 
Moore,  70  Fed.  870; 

The  Willamette  Valley,  71  Fed. 
712; 

The  Lena  Mowbray,  71  Fed.  720; 

In  re  Whitelaw,  71  Fed.  733; 

The  City  of  Toledo,  73  Fed.  220; 

The  William  Windom,  73  Fed. 
496; 

The  Oregon,  73  Fed.  846; 

The  Eugene,  83  Fed.  222,  reversed, 
s.  C,  supra ; 

The  Humboldt,  86  Fed.  351; 

The  H.  C.  Grady,  87  Fed.  232; 

The  Crescent,  88  Fed.  298; 

The  Algonquin,  88  Fed.  318; 

The  Iris,  88  Fed.  902; 

The  Sappho,  89  Fed.  366; 

The  Del  Norte,  90  Fed.  506; 

The  Robert  R.  Kirkland,  92  Fed. 
407; 

The  Allertcm,  93  Fed.  219; 

The  New  York,  93  Fed.  495; 

The  City  of  Clarksville,  94  Fed. 
201; 

Skinner  v.  Harris,  98  Fed.  442; 

Delaware  River  Storage  Co.  v. 
The  Thomas,  7  Fed.  Cas.  413,  15 
Int.  Rev.  Rec.  147,  4  Chi.  Leg. 
News  218,  29  Leg.  Int.  116,  6  Alb. 
Law  J.  292,  6  Am.  Law  Rev.  765, 
7  Am.  Law  Rev.  381,  20  Pittsb. 
Leg.  J.  19,  20  Int.  Rev.  Rec.  175,  4 
Leg.  Gaz.  114,  9  Phila.  364; 

Eads  V.  The  H.  D.  Bacon,  8  Fed. 
Cas.  224,  Newb.  274; 

The  Flora,  9  Fed.  Cas.  291,  1 
Biss.  29,  3  Chi.  Leg.  News  1.30; 

Francis  v.  The  Harrison,  9  Fed. 
Cas.  678, 1  Sawy.  353, 2  Abb.  U.  S.  74 ; 

The  Globe,  10  Fed.  Cas.  477,  2 
Blatchf.  427,  15  Law  Rep.  421; 

The  Mary  Washington,  16  Fed. 
Cas.  1006,  1  Abb.  U.  S.  1,  Chase 
125,  5  Am  Law  Reg.  (N.  S.)  692; 
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time,  has  by  its  decisions,  increased  the  jurisdiction  of  Courts 
of  Admiralty,*^  so  that  the  jurisdiction  of  admiralty  as  to  torts 
now  extends  in  this  country"  to  all  places  where  a  ship  or  boat 
will  float,  whether  on  sea,  or  lake,  or  river,  even  within  the 
body  of  a  county,  and  as  to  contracts  to  all  such  as  are  mari- 


The  Pauline,  19  Fed.  Cas.  1,  1 
Biss.  390; 

Peck  V.  Laughlin,  19  Fed.  Cas. 
77,  8  Wkly.  Notes  Cas.  188,  14 
Pbila.  531,  37  I.eg.  Int.  18,  21  Alb. 
Law  J.  94; 

The  Sarah  Jane,  21  Fed.  Cas. 
456,  1  Lowell  203,  2  Am.  Law  Rev. 
455; 

Stevens  v.  The  Sandwich,  23  Fed. 
Cas.  29,  1  Pet.  Adinr.  233. 

6  Waring  v.  Clarke,  5  How.  441, 

12  L.  226; 
New  Jersey  Steam   Nav.  Co.  v. 

Merchants'  Bank,  6  How.  344,  12  L. 
465; 

The  Genesee  Chief,  12  How.  443, 

13  L.  1058; 
Ward  V.  Peck,  18  How.  267,  15  L. 

383; 

Jackson  v.  Magnolia,  20  How. 
296,  15  L.  900; 

The  Propeller  Commerce,  1  Black 
574,  17  L.  107; 

Tlie  Moses  Taylor,  4  Wall.  411, 

18  L  397; 

The  Hine  v.  Trevor,  4  Wall.  555, 

18  L.  451; 

The  Belfast,  7  Wall.  624,  19  L. 
266; 

New  England  Marine  Ins.  Co.  v. 
Dunham,  11  Wall.  1,  20  L.  90,  ap- 
proving De  Lovio  v.  Boit,  7  Fed. 
Cas.  418,  2  Gall.  398; 

Atkins  V.  Fiber  Disintegrating 
Co.,  18  Wall.  272,21  L.  841; 

Re  Louisville  Underwriters,  134 
U.  S.  488,  10  Sup.  Ct.  587,  33  L. 
991; 

The  J.  E.  RumbcU,  148  U.  S.  1, 
13  Sup.  Ct.  498,  37  L.  345; 


The  Glide,  167  U.  S.  606,  17  Sup. 
Ct.  930,  42  L.  296. 

"  To  earnest  and  successive  re- 
monstrances have  succeeded  still 
wider  departures  from  restrictions 
previously  recognized,  until  in  the 
case  before  us,  every  limit  upon 
power,  save  those  which  judicial 
distn-etion  or  the  propensity  of  the 
Court  may  think  proper  to  impose, 
is  now  cast  aside."  Justice  Dan- 
iels, dissenting,  in  Jackson  v.  Mag- 
nolia, 20  How.  296,  15  L.  909. 

But  the  jurisdiction  has  been 
vastly  increased  since  then! 

■^  The  jurisdiction  of  our  Admi- 
ralty Courts,  though  more  exten- 
sive than  that  of  the  admiralty 
courts  of  England,  is  not  quite  so 
extensive,  in  some  respects,  as  that 
exercised  by  Continental  courts 
under  their  system  of  admiralty 
jurisprudence. 

Bags  of  Linseed,  1  Black  108,  17 
L.  35; 

The  Belfast,  7  Wall.  624,  19  L. 
266. 
In 

De  Lovio  v.  Boit,  7  Fed.  Cas.  418, 
2  Gall.  398, 

this  conclusion  was  reached  by  Jus- 
tice Story: 

"  The  jurisdiction  of  the  admi- 
ralty depends,  or  ought  to  depend, 
as  to  contracts,  upon  the  subject- 
matter,  i.  e.,  whether  maritime  or 
not;  and  as  to  torts,  upon  locality, 
i.  e.,  whether  done  upon  the  high 
sea,  or  in  ports  within  the  ebb  and 
flow  of  the  tide,  or  not." 
But  the    case  of    The   Genesee 
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time  in  their  nature,  according 
courts  of  the  States  when  the 

Chief,  and  cases  foUowiug  it,  cited 
in  note  (J,  repudiate  the  ebb  and 
ilowof  tlie  tide  as  a  test  of  locality. 

Quoting  again  from  tlie  same  case: 

"  If  we  examine  the  etymology, 
or  received  use,  of  the  words  '  ad- 
miralty' and  'maritime  jurisdic- 
tion,' we  shall  find  that  they  include 
jurisdiction  of  all  things  done  upon 
and  relating  to  the  sea,  or,  in  other 
words,  all  transactions  and  pro- 
ceedings relative  to  commerce  and 
navigation,  and  to  damages  or  in- 
juries upon  the  sea," — and,  under 
the  modern  cases,  we  may  add — or 
upon  any  navigable  lake  or  river. 

And  quoting  once  more  from  the 
same  great  case: 

"  All  civilians  and  jurists  agree, 
that  in  this  appellation  [maritime 
contracts]  are  included,  among 
other  things,  charter  parties,  af- 
freightments, marine  hypotheca- 
tions, contracts  for  maritime  ser- 
vice in  the  building,  repairing, 
supplying,  and  navigating  ships; 
contracts  between  part  owners  of 
ships;  contracts  and  quasi  contracts 
respecting  averages,  contributions 
and  jettisons;  and,  what  is  more 
material  to  our  present  purpose, 
policies  of  insurance." 

The  Supreme  Court  has  not  yet 
followed  that  case,  and  others  as- 
serting the  same  doctrine,  to  the 
extent  of  holding  that  a  contract 
to  build  a  ship  is  a  maritime  con- 
tract, but  that  Court  denies  that 
such  a  contract  is  maritime. 

Cases  collected  in  The  J.  E.  Rum- 
bell,  148  U.  S.  1,  1.3  Sup.  Ct.  498,  37 
L.  34."');  especially  Edwards  v.  Elli- 
ott, 21  Wall.  .-)32,  22  L.  487  (affirming 
Edwards  v.  Elliott,  .30  N.  J.  Law 
449,  13  Am.  R.  463;  Elliott  v.  Ed- 
wards, 35  N.  J.  Law  265 ;   Edwards 


to  the  practice  of  the  admiralty 
Constitution  was  adopted. 

V.  Elliott,  .34  N.  J.  Law  96;  and  ap- 
proving Sheppard  v.  Steele,  43  N.  Y. 
52,  3  Am.  K.  660). 

The  decisions  of  the  Circuit 
and  District  Courts  of  the  United 
States  to  the  effect  that  a  contract 
for  building  a  ship  is  a  maritime 
contract,  are  collected  in 

The   Richard   Busteed,   20  Fed. 
Cas.  683, 1  Sprague  441,  21  Law  Rep. 
601,  40  Hunt  Mer.  Mag.  196; 
and  in  the  brief  of  the  plaintiff  in 
error  in 

Edwards  v.  Elliott,  21  Wall,  532, 
22  L.  487. 

The  reasoning  by  which  the  op- 
posite conclusion  is  reached — the 
conclusion  adopted  by  the  Supreme 
Court — is  nowhere  more  forcibly 
stated  than  in  the  old  case  of 

Clinton  v.  The  Hannah,  5  Fed. 
Cas.  1056,  Bee  419,  decided  by  the 
admiralty  court  of  Pennsylvania 
in  1781. 

Other  cases  denying  that  ship- 
building contracts  are  maritime  are 

The  John  B.  Ketcham  2d,  38 
C.  C.  A.  518,  97  Fed.  872,  a  case 
commenced  in  a  State  court  and 
removed  to  the  Circuit  Court; 

The  J.  C.  Rich,  40  Fed.  1.30; 

McMaster  v.  One  Dredge,  95  Fed. 
832; 

Scow  M.  Tuttle  v.  Buck,  23  Ohio 
St.  505,  13  Am.  R.  270. 

There  are  yet  a  few  subjects  con- 
nected with,  or  relating  to,  naviga- 
tion and  commerce,  besides  con- 
tracts to  build  ships,  over  which 
the  Supreme  Court  has  not  ex- 
tended the  admiralty  jurisdiction. 

The  Eclipse,   135   U.   S.  599,    10 
Sup.  Ct.  873,  34  L.  269. 
Comi:)ared     to    the    great    strides 
which  that  Court  has  taken,  be- 
ginning with 
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The  State  courts  were  reluctant  to  give  up  jurisdiction 
over  boats  navigating  inland  waters.^ 

If  a  suit  in  admiralty  in  rem  is  brought  in  a  State  court, 


Wariug  v.  Clarke,  5  How.  441,  12 
L.  226, 

it  would  be  but  a  little  step  to  in- 
clude all  these  odds  aud  ends. 

Where  an  injury  occurs  upon  the 
land,  though  the  cause  be  upon 
the  water,  or  the  injured  party 
engaged  in  navigation,  the  Ad- 
miralty Court  has  no  jurisdiction. 
The  Plymouth,  3  Wall.  20,  18  L. 
125; 

Johnson  v.  Chicago  &  Pac.  Eleva- 
tor Co.,  119  U.  S.  388,  7  Sup.  Ct. 
254,  30  L.  447; 

TheHaxby,  95  Fed.  170; 
The  Haxby,94Fed.  1016; 
Hermann   v.   Port  Blakely  Mill 
Co.,  69  Fed.  640; 

Price  V.  Belle  of  the  Coast,  66 
Fed.  62; 

The  Mary  Garrett,  63  Fed.  1009; 
The  H.  S.  Pickands,  42  Fed.  239; 
The  Mary  Stewart,  10  Fed.  137, 
5  Hughes  312. 

The  admiralty  jurisdiction  does 

not  extend  to  a  floating  structure, 

not  a  ship  or  boat,  as  a  pile  driver. 

Pile  Driver  E.  O.  A.,  69  Fed.  1005. 

An  Admiralty  Court  will  decline 

to  foreclose  a  mortgage  on  a  ship. 

Bogart  V.  The  John  Jay,  17  How. 

399,  15  L.  95; 

Schuchardt  v.  Babbage,  19  How. 
239,  15  L.  625. 

Or  to  settle  the  affairs  of  a  partner- 
ship in  a  ship. 

Ward  V.  Thompson,  22  How.  330, 
16  L.  249. 

Or  to  enforce  a  contract  for  the 
use  of  a  boat  for  a  purpose  not 
maritime,  as  a  contract  for  storage. 
The  Richard  Winslow,  34  U.  S. 
App.  542,  18  C.  C.  A.  344,  71  Fed. 
426,  affirming  s.  c,  67  Fed.  259; 


The  Pulaski,  33  Fed.  383. 
These  decisions  will  illustrate 
the  classes  of  cases  of  which  Ad- 
miralty Courts  in  this  country  will 
not  assume  jurisdiction,  although 
there  has  been  no  attempt  to  make 
an  exhaustive  list  of  the  cases  in 
which  jurisdiction  has  been  de- 
clined. 

8  Said  the  supreme   court  of  In- 
diana, in 

Ballard  v.  Wiltshire,  28  Ind.  341: 
"According   to    the   decision  of 
the  Supreme  Court  of  the  United 
States   in   The   Hine  v.  Trevor,  4 
Wall.  555,   18   L.  451,  the  statute 
by  virtue  of  which   the   boat  was 
seized  is  void,  and  the  whole  course 
of  State  legislation  and  judicial  de- 
cision  since   the   adoption  of  the 
Federal     Constitution,     is     swept 
away,  and  the  entire  subject  is  to 
be  deemed  exclusively  within  the 
admiralty  juiisdiction  of  the  Fed- 
eral Courts.     It  is  much  to  be  re- 
gretted that  such  a  decision  should 
have  been  made,  and  that  a  prac- 
tice so  long  aud  uniformly  acqui- 
esced in  everywhere  could  not  have 
been  regarded  as  settling  the  law. 
Unless  Congress  shall  intervene,  it 
is   certain  that   innumerable   mis- 
chiefs will  result,  without  any  ap- 
parent compensating  benefits.    But 
upon  the  particular  question,  the 
decision  is  binding  authority  upon 
us,  and  we  must  follow  it,  not  be- 
cause  it   commends   itself   to  our 
judgment,  but  because  due  subor- 
dination requires  it." 

The  supreme  court  of  Illinois 
still  ui)holds  the  water-craft  act  of 
that  State,  claiming  it  to  be  Con- 
stitutional. 
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the  State  court  is  without  jurisdiction  of  it.  But  it  is  not 
removable  to  a  United  States  Circuit  Court;  for  the  right  of 
removal  extends  only  to  suits  at  law  or  in  equity.^ 


Gindele  v.  Corrisan,  129  111.  582, 
22  N.  E.  510,  IG  Ain.  St.  li.  292. 

Compare 

Horn  V.  The  Trial,  22  Wis.  529; 

Thorsen  v.  The  J.  B.  Martin,  26 
Wis.  488,  7  Am.  R.  91. 

^Ante  §§  7,  52. 

It  must  not  be  understood  that  a 
suit  at  law  or  in  equity  begun  in  a 
State  court  upon  a  cause  of  action 
of  which  an  Admiralty  Court  might 
take  jurisdiction  in  rem  or  in  per- 
sonam, is  not  removable.  The  text 
is  to  be  limited  to  suits  of  admi- 
ralty or  maritime  jurisdiction  be- 
gun in  State  courts  by  admiralty 
process  in  rem.  Though  an  Ad- 
miralty Court  might  have  jurisdic- 
tion in  rem  against  the  vessel,  a 
plaintiff  may  bring  his  suit  in  per- 
sonam in  a  law  or  equity  court,  ac- 
cording to  the  nature  of  his  action, 
against  any  one  liable  for  the  debt 
or  tort  involved,  in  which  the  plain- 
tiff may  have  the  same  remedies  by 
attachment,  garnishment,  execu- 
tion, etc.,  as  in  other  actions  at 
law  or  equity.  Suits  of  which 
Admiralty  Courts  have  jurisdiction 
in  personam  are  within  the  juris- 
diction of  courts  of  law.  They  are 
deemed  suits  in  admiralty  when 
begun  in  an  Admiralty  Court  and 
suits  at  law  when  begun  in  a  law 
court. 

Cases  cited  in  notes  .3  and  4  to 
this  section,  especially 

The  Belfast,  7  Wall.  624,  19  L. 
266; 


Leon  V.  Galceran,  11  Wall.  185, 
20  L.  74; 

American  Steamboat  Co.  v. 
Chase,    16  Wall.  522,  21  L.  369. 

"The  true  distinction  between 
such  proceedings  as  are  and  such 
as  are  not  invasions  of  the  exclu- 
sive admiralty  jurisdiction  is  this: 

"If  the  cause  of  action  be  one 
cognizable  in  admiralty,  and  the 
suit  be  in  rem  against  the  thing 
itself,  though  a  monition  be  also 
issued  to  the  owner,  the  proceed- 
ing is  essentially  one  in  admiralty. 
If,  upon  the  other  hand,  the  cause 
of  action  be  not  one  of  which  a 
Court  of  Admiralty  has  jurisdic- 
tion, or  if  the  suit  be  in  personam 
against  an  individual  defendant, 
with  an  auxiliary  attachment 
against  a  particular  thing,  or 
against  the  property  of  the  de- 
fendant in  general,  it  is  essentially 
a  proceeding  according  to  the 
course  of  the  common  law,  and 
within  the  saving  clause  of  the 
statute  (§  563)  of  a  common-law 
remedy.  The  suit  in  this  case  be- 
ing one  in  equity  to  enforce  a  com- 
mon-law remedy,  the  State  courts 
were  correct  in  assuming  jurisdic- 
tion." Knapp,  Stout  &  Co.  v.  Mc- 
Caffrey, 177  U.  S.  6.38,  20  Sup.  Ct. 
824,  44  L.  921,  affirming  s.  c,  178 
111.  107,  52  K  E.  898,  69  Am.  St.  R. 
290,  affirming  McCaffrey  v.  Knapp, 
Stout  &  Co.,  74  111.  App.  80. 

The  opinions  in  that  case  contain 
an  exhaustive  discussion  of  the 
whole  subject. 
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CHAPTER  V. 

ORIGINAL   CONCURRENT   JURISDICTION    ESSENTIAL    TO 

REMOVABILITY. 


§  63.  Jurisdiction  by  removal  inider  section  two^  of  the 
present  judiciary  act  is  limited  to  suits  of  which  original 
jurisdiction  is  given  to  the  United  States  Circuit  Com-ts 
by  section  one  ^  thereof. — In  the  preceding  cliapters,  we  have 
discussed  the  first  great  restrictive  provision  as  to  the  remov- 
ability of  causes— that,  to  be  removable,  they  must  be  "of  a 
civil  nature,  at  law  or  in  equity."  ^  The  next  provision  of  sec- 
tion two^  of  the  present  judiciary  act,  and  which  applies  alike 
to  every  suit  removable  thereunder,  is  that  it  must  be  one  "  of 
which  tlie  Circuit  Courts  of  the  United  States  are  given  orig- 
inal jurisdiction  by  the  preceding  section,"  that  is,  by  section 
one  ^  of  such  act. 

The  original  jurisdiction  of  the  United  States  Circuit  Courts 
given  by  section  one  embraces  every  case  that  may  be  re- 
moved under  section  two.  It  is  not  sufficient  to  make  a  case 
removable  that  it  be  one  of  wliich  the  Cii'cuit  Courts  of  the 
United  States  are  given  original  jurisdiction  by  some  other 
statute,  even  if  such  jurisdiction  be  concurrent  with  the  State 
courts.  The  right  of  removal  given  by  section  two*^  is  con- 
fined to  cases  of  which  original  jurisdiction  is  given  to  the 
United  States  Circuit  Courts  by  this  one  particular  section — 
section  one  ^  of  the  act,  and  extends  to  none  other.^ 


§63. 

^Ante  §  7. 

2  Ante  §  6. 

3  Ante  ch.  Ill,  IV. 
*  Ante  §  7. 

6  Ante  §  6. 
6  Ante  §  7. 
''Ante  §  G. 

8  "  The  jurisdiction  of  the  Circuit 
Courts  on  removal  by  the  defend- 


ant, under  this  section,  is  limited 
to  such  suits  as  might  have  been 
brought  in  that  Court  by  the  plain- 
tiff under  the  first  secticm.  The 
question  is  a  question  of  jurisdic- 
tion as  such  and  cannot  be  waived." 
Mexican  Nat.  K.  Co.  v.  Davidson, 
1.57  U.  S.  201,  l.j  Sup.  Ct.  r>G:J,  39  L. 
672. 

"  By  the  acts  of  Congress  of  1887 
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This  limitation  applies  to  every  eleiiunil  of  jmisdictioii 

jurisdiction  of  the  general  subject-matter,  as  that  the  suit 
must  be  one  of  concurrent  jurisdiction,  as  to  subject-matter, 
of  the  United  States  Circuit  Courts  and  the  State  courts;^ 
the  amount  in  controversy  must  be  sufficient  to  authorize  the 
United  States  Circuit  Court  to  take  original  jurisdiction ;  ^^ 
tlie  suit  must  so  involve  a  Federal  question, '^  or  the  citizen- 
ship of  the  parties  ^^  must  be  such,  as  to  authorize  the  United 
States  Circuit  Court  to  assimie  original  jurisdiction.  There 
are  some  suits  of  which  the  Circuit  Courts  of  the  United 
States  have  original  jurisdiction  concurrent  Avith  the  courts 
of  the  several  States — under  special  statutes — but  which  are 
not  removable  from  a  State  court  to  a  Circuit  Court  for  want 


and  1888,  the  jurisdiction  of  the 
Circuit  Court  on  I'enioval  by  de- 
fendant (and  defendants  alone  can 
remove)  is  limited  to  such  suits 
as  mi>;ht  have  been  originally 
brought  in  that  Court."  Texas  & 
Pac.  1!.  Co.  V.  Cody,  lOG  U.  S.  600, 
17  Sup.  Ct.  703,  41  L.  1132. 

The  following  additional  cases 
enforce  this  restriction  upon  juris- 
diction by  removal: 

Postal  Tel.  Cable  Co.  v.  Alabama, 
155  U.  S.  482,  15  Sup.  Ct.  192,  39  L. 
231; 

New  Orleans  v.  Benjamin,  153  U. 
S.  411,  14  Sup.  Ct.  905,  38  L.  764; 

Tennessee  v.  Union  &  P.  Bank, 
152  U.  S.  454,  14  Sup.  Ct.  654,  38  L. 
511; 

Wahl  V.  Franz,  40  C.  C.  A,  638, 
100  Fed.  680,  49  L.  R.  A.  62; 

Ralya  Market  Co.  v.  Armour  & 
Co.,  102  Fed.  530; 

Copeland  v.  Bruning,  72  Fed.  5; 

In  re  Cilley,  58  Fed.  977; 

McNultyv.  Connecticut  Mut.  Life 
Ins.  Co.,  46  Fed.  305; 

Dey  V.  Chicago,  M.  &  St.  P.  R. 
Co.,  45  Fed.  82; 

Laird  v.  Indemnity  Mut.  Marine 
Assur.  Co.,  44  Fed.  712; 


Reed  V.  Reed,  31  Fed.  49; 

Louisiana  u.  Texas  &  P.  R.  Co., 
52  La.  Ann.  1850,  28  So.  284. 

But  the  Courts  in 

Colorado  v.  Colorado  Cent.  R.  Co., 
42  Fed.  638, 

Elliott  V.  Shuler,  50  Fed.  454, 
overlooked  the  clause  of  the  statute 
limiting  jurisdiction  upon  removal 
to  suits  of  whicli  original  jurisdic- 
tion might  be  acquired  by  the 
United  States  Circuit  Courts  under 
section  1,  and  retained  suits  for  trial 
which  should  have  been  remanded 
to  the  State  courts. 

Some  cases  assert  that  a  suit  may 
be  removed  from  a  State  court  into 
a  United  States  Circuit  Court  on 
the  ground  of  a  separable  contio- 
versy  or  of  prejudice  or  local  influ- 
ence, of  which  such  Circuit  Court 
could  not  acquire  original  jurisdic- 
tion. That  question  is  considered 
post  §§  138,  189. 

9  Post  succeeding  sections  of  this 
chapter. 

iJ  Post  chapter  VI. 

'^'^Posl  chapter  VIL 

^  Post  chapter  VIII. 
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of  some  element  necessary  to  the  original  jurisdiction  of  a 
Circuit  Court  under  the  act  of  1887-8.^^ 

In  the  present  chapter,  we  shall  consider  more  especially 
the  general  question  of  what  civil  suits,  at  law  or  in  equity, 
fall  within,  and  what  without,  the  concurrent  jurisdiction,  as 
to  subject-matter,  of  the  United  States  Circuit  Courts  and  of 
the  State  courts.  In  the  succeeding  chapters,  we  shall  discuss 
the  subjects  of  the  amount  in  controversy.  Federal  questions, 
and  citizenship  of  parties. 

§  64.  This  limitation  of  jurisdiction  by  removal  was  in- 
troduced by  the  present  act. — The  limitation  of  jurisdiction 
by  removal  from  State  courts  to  causes  of  which  original 
jurisdiction  is  given  to  the  Circuit  Courts  of  the  United  States 
by  section  one,^  is  a  radical  change  made  by  the  amendatory 
act  of  1887-8.2 


13  For  example,  the  Circiiit  Courts 
of  the  United  States  have  original 
jurisdiction  of  suits  arising  under 
the  postal  laws  without  regaixl  to 
the  amount  in  controversy. 

Rev.  St.  U.  S.,  §  629,  cl.  4. 

(So  have  the  District  Courts. 

Rev.  St.  U.  S.,  §5(J3,  cl.  7.) 

Cases  in  the  Circuit  Courts  in 
which  jurisdiction  may  have  been 
based  upon  this  statute  are 

Commerford  v.  Thompson,  1 
Fed.  417,  2  Flip.  611; 

Enterprise  Sav.  Ass'n  v.  Znm- 
stein,  64  Fed.  837,  affirmed,  s.  c, 
37  U.  S.  App.  71,  15  C.  C.  A.  153, 
67  Fed.  1000; 

Hoover  v.  McChesney,  81  Fed. 
472; 

Fairfield  Floral  Co.  v.  Bradbury, 
87  Fed.  415;  s.  c,  89  Fed.  393; 

American  School  of  Magnetic 
Healing  c.  McAunulty,  102  Fed. 
5&5. 

Compare 

Lansing  &  Co.  v.  Hesing,  53 
U.  S.  App.  289,  26  C.  C.  A.  382,  81 
Fed.  242. 

The  State  courts  have  original 


jurisdiction,  concurrent  with  the 
Circuit  and  District  Courts,  of  all 
cases  arising  under  the  postal  laws. 

Rev.  St.  U.  S.,  §3833; 

New  Orleans  Nat.  Bank  v.  Mer- 
chant, 18  Fed.  841, 

It  was  held  in  the  case  last  cited 
that  such  a  suit  was  removable 
under  the  act  of  1875,  before  its 
amendment,  where  the  sum  or  value 
in  dispute  exceeded  $500;  but  a 
suit  arising  under  the  postal  laws, 
not  begun  by  the  United  States, 
does  not  fall  within  §  1  of  the 
amended  act,  and  is  not  removable 
under  §  2,  unless  the  sum  or  value 
in  controversy  exceeds  $2,000,  ex- 
clusive of  interest  and  costs. 

Post  §81. 

§64. 

^Aiite  §6. 

■^Antp  §7. 

The  chief  purpose  of  this  change 
is  to  prevent  the  frauds  upon  the 
jurisdiction  of  the  United  States 
Courts,  by  the  assignment  of  causes 
of  action,  and  otherwise,  that  wore 
so  common  under  the  acts  of  1867 
and  1875,  ante  §  7,  notes  6,  7. 
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This  restrictive  provision  was  not  contained  in  prior  stat- 
utes, and  under  them  the  Circuit  Courts  of  the  United  States 
took  jurisdiction  of  many  cases  by  removal  from  State  courts, 
on  the  ground  of  diverse  citizenship,  of  whicli  tliey  were  not 
given  original  jurisdiction,"'  as  to  person  or  subject-matter. 


Besides,  it  simplifies  the  law  aud 
avoids  confusion,  to  limit  the  right 
of  removal  to  suits  of  which  orig- 
inal jurisdiction  is  given  to  the 
United  States  Circuit  Courts  by  a 
particular  section  of  the  statute. 
This  clause  fixes  a  more  definite 
criterion  by  which  to  determine 
the  removability  of  a  cause  than 
had  before  existed. 

8  Delaware  County  v.  Diebold 
Safe  &  L.  Co.,  133  U.  S.  473,  10  Sup. 
Ct.  399,  33  L.  G74; 

Clajlinv.  Commonwealth  Ins.  Co., 
110  U.  S.  81,  3  Sup.  Ct.  507,  28  L. 
76; 

Gaines  v.  Fuentes,  92  U.  S.  10,  23 
L.  524,  reversing  Fuentes  v.  Gaines, 
25  La.  Ann.  85; 

Lexington  v.  Butlex',  14  Wall. 
282,  20  L.  809; 

Bushnell  v.  Kennedy,  9  Wall. 
387,  19  L.  736; 

Green  v.  Custard,  23  How.  484, 
16  L.  471 ; 

Gregory  v.  Pike,  21  U.  S.  App. 
658,  15  C.  C.  A.  33,  67  Fed.  837; 

Glenn  v.  Walker,  27  Fed.  577; 

Erwin  v.  Walsh,  27  Fed.  579,  23 
Blatchf.  535; 

Bell  V.  Noonan,  19  Fed.  225; 

Rosenblatt  v.  Reliance  Lumber 
Co.,  18  Fed.  705; 

Hobby  V.  Allison,  13  Fed.  401 ; 

Southworth  v.  Adams,  4  Fed.  1, 
9Biss.  521; 

Warner  v.  Pennsylvania  R.  Co., 
29  Fed.  Cas.  260,  13  Blatchf.  231 ; 

Winans  v.  McKean  Railroad  & 
Navigation  Co.,  30  Fed.  Cas.  205,  6 
Blatchf.  215. 

It  was  held  necessary,  under  the 


act  of  1789,  ante  §  7,  note  3,  that 
the  subject-matter  of  a  cause  bo 
within  the  original  jurisdiction  of 
the  United  States  Circuit  Courts 
to  make  it  removable  from  a  State 
court,  though,  as  shown  by  the 
cases  Just  cited,  the  citizenship 
need  not  be. 

Ex  parte  Biddle,  3  Fed.  Cas.  336, 
2  Mason  472 ; 

Smith  V.  Rines,  22  Fed.  Cas.  639, 
2  Sumn.  338; 

Gaines  v.  Fuentes,  92  U.  S.  10, 
23  L.  524,  dictum,  quoted  ante  §  57, 
note  5; 

Sifford  V.  Beaty,  12  Ohio  St.  189, 
196; 

Conkling's  Treatise  (3  Ed.),  p. 
177. 

But  it  was  held  under  the  acts 
of  1867  and  1875,  as  appears  from 
the  cases  cited,  that  a  cause  might 
be  removed,  although  either  the 
subject-matter  or  citizenship  might 
be  such  as  to  preclude  the  United 
States  Circuit  Court  from  taking 
original  jurisdiction. 

There  are  several  Circuit  Court 
cases  in  which  a  contrary  view  of 
the  law  is  maintained, — which  con- 
strued the  prior  statutes  to  mean 
what  the  present  plainly  says: 

Ferry  v.  Westfield,  19  Fed.  155; 

Levy  V.  Laclede  Bank,  18  Fed. 
193; 

Ferry  v.  Merrimack,  18  Fed.  657; 

Mosgroveu.  Kountze,  14  Fed.  315, 
4  McCr.  561  ; 

Hardin  v.  Olson,  14  Fed.  705,  4 
McCr.  643; 

Berger  v.  Douglas  County,  5  Fed. 
23,  2  McCr.  483; 
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§  G5.  A  suit  agiiinst  a  nou-resideut  may  be  removed  from 
a  State  court  to  the  United  States  Circuit  Court  for  the 
District  iu  wliich  the  suit  is  peudiug,  though  the  venue  of 
an  original  action  in  the  United  States  Circuit  Court  would 
not  be  in  such  District. — The  clause  of  the  removal  act  now 
under  consideration,  refers  to  jurisdiction  as  such,  and  not  to 
the  venue  of  actions.^     A  suit  may  be  removed  from  a  State 

Fowlkes  V.  Fowlkes,  9  Fed.  Cas. 
621,  21  lut.  Rev.  Rec.  358,  8  Chi. 
Leg.  News  41; 

Lehigh  Coal  &  N.  Co.  v.  Central 
R.  Co.,  15  Fed.  Cas.  249,  4  Wkly. 
Notes  Cas.  187. 

Cases  in  State  courts: 
Trester  v.  Missouri  Pac.  R.  Co., 
23  Neb.  242,  36  N.  W.  502; 

New  Orleans  C.  &  B.  Co.  r.  Re- 
corder, 27  La.  Ann.  291; 

Ayres  v.  Western  R.  Co.,  48  Barb. 
(N.  Y.)  132,  32  How.  Pr.  351; 

Colcord  f.  Wall,  2  Miles  (Pa.) 
459. 

The  Supreme  Court  in  the  latest 
case  upon  the  subject,  Cates  r.  Al- 
len, quoted  below,  materially  mod- 
ifies the  previous  cases,  and  returns, 
as  to  the  act  of  1875,  nearly,  if  not 
completely,  to  the  law  as  stated  by 
Justice  Story  in  Ex  Parte  Biddle, 
suiira,  and  Smith  v.  Rines,  supra, 
by  Justice  Bradley  in  the  opinion 
of  the  three  dissenting  justices  in 
Gaines  v.  Fuentes,  siqjva,  and  by 
Judge  Conkling  in  his  "  Treatise 
on  the  United  States  Courts,"  as 
quoted  by  Justice  Bradley,  in 
Gaines  v.  Fuentes,  supra,  Conk- 
ling's  Treatise  (3  Ed.),  p.  177. 

The  Supreme  Court  in  this  late 
case  says: 

"  While  there  are  cases  where  the 
Courts  of  the  United  States  may 
acquire  jurisdiction  by  removal 
from  State  courts  when  jurisdiction 
would  not  have  attached  if  the  suits 
had  been  originally  brought  there- 
in, those  are  cases  of  jurisdiction 


over  the  parties  and  not  of  juris- 
diction based  upon  the  subject-mat- 
ter of  the  litigation."  Cates  v. 
Allen,  149  U.  S.  451,  13  Sup.  Ct. 
883,  37  L.  804. 

That  case  arose  under  the  re- 
moval act  of  1875;  and  the  act  of 
1887-8  is  radically  different.  There 
is  no  room  for  doubt  under  it,  that 
to  be  removable,  a  case  must  be 
one  of  which  the  United  States  Cir- 
cuit Court  is  given  "  original  juris- 
diction," by  section  one  of  the  act, 
"  over  the  parties,"  as  well  as  "  jur- 
isdiction based  upon  the  subject- 
matter  of  the  litigation." 
§65. 

^  The  statute  has  not  changed  the 
rule  that  the  proper  venue  of  an 
action  may  be  waived. 

"  It  is  true  that  by  the  first  section, 
where  the  jurisdiction  is  founded 
on  diversity  of  citizenship,  suit  is  to 
be  brought  'only  in  the  District  of 
the  residence  of  the  plaiutitt"  or  the 
defendant; '  and  this  restriction  is  a 
personal  privilege  of  the  defendant, 
and  may  be  waived  by  him.  St. 
Louis  &  S.  F.  R.  Co.  i\  McBride,  141 
U.  S.  127,  11  Sup.  Ct.  982,  35  L.  659. 
Section  two,  however,  refers  to  the 
first  part  of  section  one  by  which 
jurisdiction  is  conferred,  and  not 
to  the  clause  relating  to  the  Dis- 
trict in  which  suit  may  be  brought. 
McCormick  Harvesting  Mach.  Co. 
V.  Walthers,  134  U.  S.  41,  10  Sup.  Ct. 
485,  33  L.  833."  Mexican  Nat.  R. 
Co.  V.  Davidson,  157  U.  S.  201,  15 
Sup.  Ct.  563,  39  L.  672. 
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court  to  the  United  States  Circuit  Court  for  tlie  District  in 
which  the  cause  is  pending  in  the  State  court,  vvitliout  re- 
gard to  the  question  whether  the  venue  of  an  original  suit 
would  properly  be  in  the  United  States  Circuit  Court  for  that 
District.^ 

§  66.  A  suit  may  be  removable  from  a  State  court  al- 
though Uie  jurisdicf  ion  of  such  State  court  has  been  ac- 
quired in  a  manner  tJiat  is  not  authorized  in  a  United 
States  Circuit  Court — Not  only  is  the  limitation  of  remov- 
ability under  consideration  inapplicable  to  the  question  of 
venue,  but  it  also  does  not  apply  to  the  means  by  whicli  ju- 
risdiction is  acquired  by  the  State  court.  It  does  not  affect 
the  removability  of  a  suit  that  jurisdiction  lias  been  acquired 


"  Tlio  provision  that  no  civil  suit 
sluiH  be  brouf^ht  in  a  Circuit  or 
District  Court  of  the  United  States, 
against  any  person,  by  any  original 
process  or  proceeding  in  any  other 
District  than  that  whereof  he  is  an 
inhabitant,  confers  an  exemption, 
in  the  nature  of  a  personal  privi- 
lege, that  may  be  waived,  and  has 
no  application  where  the  defendant 
to  a  suit  in  the  State  court,  who  is 
a  non-resident  of  the  State,  removes 
the  cause  into  the  Federal  Court  of 
that  State."  Baltimore  &  O.  K.  Co. 
V.  Meyers,  18  U.  S.  App.  569,  10  C. 
C.  A.  485,  62  Fed.  367. 

A  like  doctrine  is  stated  in 

Edwards  v.  Conn.  Mut.  Life  Ins. 
Co.,  20  Fed.  452. 

'^Baltimore  &  O.  R.  Co.  v.  Meyers, 
18  U.  S.  App.  569,  10  C.  C.  A.  485, 
62  Fed.  .367; 

Cowell  V.  City  Water-Supply  Co., 
96  Fed.  769; 

Creaghr.  Eq.  Life  Assur.  Soc,  83 
Fed.  849. 

Stalker  v.  Pullman's  Palace-Car 
Co.,  81  Fed.  989; 

Duncan  v.  Associated  Press,  81 
Fed.  417; 

Long  V.  Long,  73  Fed.  369; 


Amsinck  v.  Balderston,  41  P'ed. 
641; 

First  Nat.  Bank  v.  Merchants' 
Bank,  37  Fed.  657,  2  L.  K.  A.  469; 

Cooley  V.  Mc.VrLhur,  35  Fed.  372; 

Short  r.  Chicago,  M.  &  St.  P.  R. 
Co.,  33  Fed.  114,  34  Fed.  225; 

Tiffany  v.  Wilce,  .34  Fed.  2.30; 

Wilson  V.  Western  U.  Tel.  Co.,  34 
Fed.  561; 

Gavin  v.  Vance,  33  Fed.  84; 

Loomis  V.  New  York  &  C.  G.  C. 
Co.,  33  Fed.  353; 

Pitkin  County  Min.  Co.  v.  Mar- 
kell,  33  Fed.  386; 

Fales  V.  Chicago,  M.  &  St.  P.  R. 
Co.,  32  Fed.  673; 

Bliven  v.  New  England  Screw  Co., 
3  Fed.  Cas.  715,  3  Blatchf.  Ill; 

American  Finance  Co.  v.  Bost- 
wick,  151  Mass.  19,  23  N.  E.  656; 

Craven  v.  Turner,  82  Me.  383,  19 
Atl.  864. 

A  few  cases  to  the  contrary  have 
long  since  been  overruled. 

Yuba  County  v.  Pioneer  Gold 
Min.  Co.,  32  Fed.  183; 

Harold  v.  Iron  Silver  Min.  Co.,  .33 
Fed.  529; 

McNeal  Pipe  &  F.  Co.  v.  How- 
land,  99  N.  C.  202,  5  S.  E.  745,  6 
Am.  St.  Kep.  513. 
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by  the  State  court  in  a  different  manner,  or  by  a  different 
process  or  proceeding,  from  that  by  which  original  jurisdic- 
tion could  be  acquired  by  the  Federal  Court.  It  is  a  mate- 
rial question  Avhether  the  State  court  has  jurisdiction,  and 
its  extent;  but  the  question  how  such  jurisdiction  was  ac- 
quired is  not  material,  except  as  the  method  of  its  acquisi- 
tion may  affect  the  extent  of  the  jurisdiction. 

For  example,  the  United  States  Circuit  Courts  cannot  ac- 
quire jurisdiction  in  common-law  suits  by  the  process  of 
foreign  attachment,  Avithout  the  personal  service  of  process 
upon  the  defendant  within  the  District.'  The  courts  of  most 
of  the  States  may  lawfully  acquire  jurisdiction  of  suits  by  the 
process  of  foreign  attachment,  without  the  personal  service 
of  process ;  and  suits  in  which  jurisdiction  has  been  so  ac- 
quired (if  otherwise  removable)  may  be  removed  from  the 
State  courts  to  the  United  States  Circuit  Courts.^ 


§66. 

1  Ex  parte  Des  Moines  &  Minn. 
R.  Co.,  103  U.  S.  794,  26  L.  461; 

Chaffee  v.  Hay  ward,  20  How.  208, 
15  L.  851; 

Toland  v.  Spracjue,  12  Pet.  300,  0 
L.  1093,  overruling  s.  c,  23  Fed. 
Cas.  1353,  14  Am.  Jar.  302; 

Lackett  v.  Rumbaugb,  45  Fed. 
23; 

Treadwell  v.  Seymour,  41  Fed. 
579,  581; 

Harland  v.  United  Lines  Tel.  Co., 
40  Fed.  308,  6  L.  R.  A.  252; 

Noyes  v.  Canada,  .30  Fed.  665 ; 

Boston  Electric  Co.  v.  Electric 
Gas  Lighting  Co.,  23  Fed.  8.38; 

Anderson  v.  Shaffer,  10  Fed.  266; 

Dormitzer  v.  Illinois  &  St.  L. 
Bridge  Co.,  6  Fed.  217; 

Chittenden  r.  Darden,  5  Fed.  Cas. 
642,  2  Woods  437; 

Hollingsworth  v.  Adams,  12  Fed. 
Cas.  348,  2  Dall.  396,  1  L.  431 ; 

Maudlin  v.  Carll,  16  Fed.  Cas. 
1164,  3  Hughes  249; 

Nazro  v.  Cragin,  17  Fed.  Cas. 
1259,  3  Dill.  474; 


Picquet  v.  Swan,  19  Fed.  Cas. 
609,  5  Mil  sou  35; 

Richmond  v.  Dreyfous,  20  Fed. 
Cas.  7.37,  1  Sumn.  131; 

Saddler  v.  Hudson,  21  Fed.  Cas. 
135,  2  Curt.  6. 

There  are  some  contrary  deci- 
sions by  the  United  States  Circuit 
Court  of  Pennsylvania;  but  these 
have  been  overruled: 

Fisher  v.  Consequa,  9  Fed.  Cas. 
120,  2  Wash.  C.  C.  382; 

Graighle  v.  Notnagle,  10  Fed. 
Cas.  948,  Pet.  C.  C.  245; 

Guillou  V.  Fontain,  11  Fed.  Cas. 
108,  32  Leg.  Int.  362,  21  Int.  Rev. 
Rec.  348,  2  Am.  Law  T.  Rep.  (N.  S. ) 
502,  1  N.  Y.  Wkly.  Dig.  269,  8  Chi. 
Leg.  News  25,  23  Pittsburg  Leg.  J. 
33,  7  Leg.  Gaz.  321 ; 

Taylor  r.  Gardner,  23  Fed.  Cas. 
766,  2  Wash.  C.  C.  488; 

Toland  v.  Sprague,  23  Fed.  Cas. 
1.353,  14  Am.  .Jur.   302. 

-  Pollard  V.  Dwight,  4  Cranch  421, 
2  L.  666; 

North  Alabama  Dev.  Co.  v.  Or- 
man,  13  U.  S.  App.  215,  5  C.  C.  A. 
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A  suit  by  u  county  to  enforce  the  collection  of  delinquent 
taxes  by  a  sale  of  the  real  estate  on  which  the  taxes  were  as- 
sessed, connnenced  by  the  county  treasurer  filing  a  list  of 
delinquent  lands  in  the  district  court  of  the  county,  and  the 
publication  of  notice,  pursuant  to  the  laws  of  i\linnesota  or 
South  Dakota,  is  removable,  although  it  is  not  connnenced  in 
the  manner  in  which  a  suit  would  have  to  be  commenced  in 
a  Circuit  Court.^ 


22,  55  Fed.  18,  affirming  Orman  v. 
North  Alabama  Dev.  Co.,  53  Fed. 
400; 

Skinner  ».  Garnett  Gold-Min.  Co., 
OG  Fed.  735; 

Spreen  v.  Delsignore,  94  Fed,  71 ; 

Purdy  V.  Wallace  Miiller  &  Co., 
81  Fed.  513; 

DuPont  V.  Abel,  81  Fed.  534; 

Long  V.  Long,  73  Fed.  3G9 ; 

Vermilya  v.  Brown,  65  Fed.  149; 

Richmond  i\  Brookings,  48  Fed. 
241; 

Crocker  Nat.  Bk.  ?3.  Pagenstecher, 
44  Fed.  705; 

Seeley  v.  Missouri,  K.  &  T.  R. 
Co.,  39  Fed.  252; 

Shampeau  ii.  Conn.  River  Lum- 
ber Co.,  37  Fed.  771; 

Barney  v.  Globe  Bank,  2  Fed.  Cas. 
894,  5  Blatchf .  107, 2  Am.  Law  Reg. 
(N.  S.)  221; 

Clarke  v.  Chase,  5  Fed.  Cas.  942, 
Brun.  Col.  Cas.  638,  21  Law.  Rep. 
34; 

Garden  City  Mfg.  Co.  v.  Smith,  9 
Fed.  Cas.  1153,  1  Dill.  305; 

Sayles  v.  Northwestern  Ins.  Co., 
21  Fed.  Cas.  608,  2  Curt.  212; 

Second  Nat.  Bank  v.  New  York 
Silk  Manuf  g  Co.,  21  Fed.  Cas.  960, 
13  Reporter  .355,  sub  nom.  New  York 
Silk  Manuf  g  Co.  v.  Second  Nat. 
Bank,  10  Fed.  204; 

United  States  v.  Ottman,  27  Fed. 
Cas.  387,  1  Hughes  313; 

Anu-rican  Finance  Co.  v.  Bost- 
wick,  151  Mass.  19,  23  N.  E.  656; 


Smith  V.  Life  Ass'n,  76  Va.  380. 
For  the  method  of  proceeding  in 
such  cases  after  removal,  see  post 
ch.  XV. 

3  "  It  has  been  held  in  several  de- 
cisions that  a  case  cannot  be  re- 
moved into  the  Federal  Courts  un- 
less it  could  originally  have  been 
begun  there.     Tennessee  v.  Union 
&  Planters'  Bank,   152  U.  S.  454, 
402,  14  Sup.  Ct.  654,  38  L.  511 ;  Mex- 
ican National  Railroad  Co.  v.  David- 
son, 157  U.  S.  201,  208,  15  Sup.  Ct, 
563,  39  L.  672;  In  re  Cilley,  58  Fed. 
977.     An  examination  of  these  de- 
cisions, however,  will  show  that  the 
limitation  mentioned  is  based,  not 
upon  matters  of  procedure,  but  up- 
on those  elements  specified  as  es- 
sential to  jurisdiction  in  the  first 
section  of  the  act  of  1887-88.     To 
confer  original  jurisdiction,  the  fol- 
lowing facts,  and  no  others,  are  nec- 
essary: (1)  A  suit  of  a  civil  nature 
at  common  law  or  in  equity.    (2)  It 
must  involve  at  least  $2,000,  exclu- 
sive of  interest  and  costs.     (3)  It 
must  arise  wholly  between  citizens 
of  different  States,  or  present  one 
of  the  other  conditions  mentioned 
in  the  last  part  of  the  first  section. 
A  proceeding  which  presents  these 
elements  is  within  the  original  juris- 
diction of  the  Federal  Courts,  not- 
withstanding it  may  involve  mat- 
ters of  procedure  which  would  pre- 
vent its  commencement   in   those 
Courts.     The  section  defining  the 
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§  67.  "  The  provisions  of  section  1  of  the  judiciary 
acts  of  1887-1888  are  confined  to  cases  of  concurrent 
State  and  Federal  jurisdiction."  ^ — It  has  already  been 
shown  2  that  jurisdiction  by  removal  is  confined  to  suits  of 
which  origmal  jurisdiction  is  given  to  United  States  Circuit 
Courts  by  section  one  of  the  present  judiciary  act.^  Civil 
suits  at  law  or  in  equity,  of  which  their  jurisdiction  is,  or 
may  be,  "concurrent  with  the  courts  of  the  several  States," 
are  the  only  civil  suits  of  which  original  jurisdiction  is  given 
to  the  United  States  Circuit  Courts  by  said  section  one.^ 

Two  radically  different  constructions  might  be  given  to 
section  one ;  but  the  more  restricted  meaning  has  been  given 
to  it.  The  broad  and  general  language  of  section  one  ^  as  to 
concurrent  jurisdiction  of  the  United  States  Circuit  Courts 
and  the  courts  of  the  several  States,  is  subject  to  an  implied, 
but  very  important,  exception.''     This  statute  does  not  confer 


right  of  removal  makes  no  refer- 
ence to  suits  which  might  have  been 
begun  in  the  Federal  Courts,  and 
the  phrase,  '  of  which  the  Circuit 
Courts  are  given  jurisdiction  by  the 
preceding  section,'  ought  not  to  be 
considered  as  requiring  elements 
not  mentioned  in  the  preceding  sec- 
tion. The  jurisdiction  of  the  Federal 
Courts  cannot  be  made  to  depend 
upon  formal  or  modal  matters; 
otherwise  it  would  be  in  the  power 
of  the  States  to  defeat  that  juris- 
diction entirely  by  hostile  legisla- 
tion hedging  about  the  commence- 
ment of  suits  by  a  statutory 
procedure,  which  could  not  be 
employed  in  the  Federal  Courts. 
.  .  .  So,  notwithstanding  the 
proceeding  under  the  North  Dakota 
statute  for  the  collection  of  taxes 
is  of  such  a  character,  owing  to  its 
procedure,  that  it  could  not  be  com- 
menced in  the  Federal  Courts,  the 
controversy  which  has  been  re- 
moved by  the  petitioners  presents 
every  element  mentioned  in  the  first 
section  of  the  judiciary  act  as  essen- 


tial to  original  jurisdiction,  and 
jurisdiction  on  removal  is  there- 
fore complete.  The  case  In  re 
Cilley,  58  Fed.  977,  rests  upon  the 
ground  that  a  proceeding  to  pro- 
bate a  will  has  never  belonged  to 
the  jurisdiction  of  courts  either  of 
common  law  or  chancery,  but  has 
for  centuries  been  assigned  to  sep- 
arate courts  of  probate.  Such  is 
not  the  case  with  a  proceeding  to 
determine  the  validity  of  taxes. 
Those  proceedings  have  uniformly 
been  referred  to  the  jurisdiction  of 
courts  of  chancery  or  common  law." 
In  re  Stutsman  County,  88  Fed. 
337. 
§67. 

1  Van  Patten  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  74  Fed.  981. 

2  Ante  §  63. 
^Ante  §6. 

4  Ante  §  6. 

^Ante  §6. 

c  The  exception  may  be  worded, 
with  at  least  approximate  accu- 
racy, thus:  "except  as  otherwise 
provided  by  law." 
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upon  the  United  States  Circuit  Courts  jurisdiction,  concur- 
rent with  the  courts  of  the  several  States,  of  suits  that  be- 
fore its  enactment  were  within  the  exclusive  jurisdiction  of 
the  United  States  Circuit"  or  District  Courts,  or  of  suits 
that  were  then  within  the  exclusive  jurisdiction  of  State 
courts,  or  of  suits  which  all  courts  were  forbidden  to  enter- 
tiiin.^  Section  one  of  the  act  of  1875  as  amended  by  the  act 
of  1887-8,^  and  the  corresponding  sections  of  earlier  acts,^'' 
so  far  as  they  concern  civil  suits,  apply  only  to  those  suits  of 
which,  other  restrictive  statutes  of  the  United  States  being 
in  force,  the  Circuit  Courts  of  the  United  States  and  the 
courts  of  the  several  States  have,  or  may  have,  by  vState  leg- 
islation as  to  State  courts,  concurrent  jurisdiction,  and  do 
not  repeal  these  other  statutes  of  tlie  United  States  granting 
or  withholding  jurisdiction.^^  Those  suits,  as  to  which  special 
provision  is  otherwise  made  by  National  law,  are  impliedly  ex- 
cepted out  of  the  general  grant  of  jurisdiction  to  United 
States  Circuit  Courts  by  section  one;^^  but  subject  to  this 


"Suits  under  patent  laws,  for  ex- 
ample, 2^ost  §  71. 

8Pos«§74; 

Kev.  St.  U.  S.,  §§720,  3224; 

Trester  v.  Missouri  Pac.  R.  Co., 
23  Neb.  242,  36  N.  W.  502. 

s"  Ante  §  6. 

^'  Section  one  of  the  act  of  1875, 
ante  §  6,  note  5,  and  section  eleven 
of  the  act  of  1789,  ante  §  6,  note  2, 
re-enacted  in  the  Revised  Statutes 
as  clauses  1  and  2  and  a  jjart  of 
clause  3,  of  §  629,  ante  §  6,  note  3. 

"  Re  Keasbey  &  Mattison  Co.,  160 
U.  S.  221,  16  Sup.  Ct.  273,  40  L.  402; 

Ee  Ilohorst,  150  U.  S.  653,  14  Sup. 
Ct.  221,  37  L.  1211; 

Re  Louisville  Underwriters,  134 
U.  S.  488,  10  Sup.  Ct.  587,  33  L. 
991; 

United  States  v.  Mooneij,  116  U.  S. 
104,  6  Sup.  Ct.  304,  29  L.  550,  af- 
firming United  States  v.  Mooney, 
11  Fed.  476; 

Atkins  V.   Fiber    Disintegrating 
Co.,  18  Wall.  272,  21  L.  841,  affirm- 
8 


ing  same  case,  sub  nom.  Atkins  v. 
Fibre  Disintegrating  Co.,  2  Fed.  Cas. 
76,  1  Ben.  118,  reversing  same  case, 
2  Fed.  Cas.  80,  7  Blatchf .  555, 10  Am, 
Law  Keg.  (N.  S.)  389,  4  Am.  Law 
T.  Rep.  U.  S.  Cts.  13,  5  Am.  Law 
Rev.  565,  and  overruling  Wilson  v. 
Pierce,  30  Fed.  Cas.  150,  15  Law 
Rep. 137; 

New  England  Mut,  Ins.  Co.  v. 
Detroit  &  C.  Steam  Nav.  Co.,  18 
Wall.  307,  21  L.  846,  reversing  s.  c, 
18  Fed.  Cas.  64,  13  Int.  Rev.  Rec. 
94,  10  Am.  Law  Reg.  (N.  S.)  383; 

Ames  V.  Hager,  36  Fed.  129,  13 
Sawy.  473,  1  L.  R.  A.  377; 

Miller-Magee  Co.  v.  Carpenter, 
34  Fed.  433; 

Price  v.  Abbott,  17  Fed.  .506; 

Third  Nat.  Bank  v.  Harrison,  8 
Fed.  721,  3McCr.  162; 

Cushing  V.  Laird,  6  Fed.  Cas. 
1017,  4  Ben.  70,  3  Am.  Law  T.  Rep. 
U.  S.  Cts.  50,  4  Am.  Law  Rev.  615. 

12  Ante  §  6. 
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exception,  this  section  embraces  all  suits  within  its  terms,  so 
far  as  the  United  States  Circuit  Courts  are  concerned,  and 
permits  a  like  jurisdiction  to  be  exercised  by  State  courts 
when  consistent  with  the  State  laws. 

This  statute  does  not  confer  any  judicial  power  upon  State 
courts.  The  statute,  as  to  State  courts,  is  permissive.  The 
State  courts  derive  their  jurisdiction  and  powers  from  the  con- 
stitution or  statutes  of  the  States  of  their  creation.  A  State 
court  has  only  such  jurisdiction  as  the  laws  of  the  State  may 
confer  upon  it.^^ 


^3  In  the  following  authorities 
may  be  found  instructive  discus- 
sions of  the  subject  of  the  concur- 
rent jurisdiction  of  the  United 
States  Courts  and  the  State  courts: 

The  Federalist,  No.  82,  by  Uamil- 
ton ; 

Plaquemines  Tropical  Fruit  Co. 
V.  Henderson,  170  U.  S.  511,  18  Sup. 
Ct.  685,  42  L.  1126; 

United  States  v.  Jones,  109  U.  S. 
513,  3  Sup.  Ct.  346,  27  L.  1015; 

Justices  V.  Murray,  9  Wall.  274, 
19  L.  658; 

The  Moses  Taylor,  4  Wall.  411, 
18  L.  397; 

Dodge  V.  Woolsey,  18  How.  331, 
15  L.  401 ; 

Teal  V.  Felton,  12  How.  284,  13 
L.  990,  affirming  s.  c,  1  X.  Y.  537, 
which  affirmed  s.  c,  3  Barb.  510,  a 
case  involving  six  cents  damages 
for  the  detention  of  a  newspaper; 

Fox  V.  Ohio,  5  How,  410,  12  L. 
213; 

Prigg  V.  Pennsylvania,  16  Pet. 
539,  622,  10  L.  1060,  1091; 

Houston  V.  Moore,  5  Wheat.  1,  5 
L.  19; 

Pennsylvania  v.  Shaffer,  4  D;ill. 
App.  xxvi,  1  L.  926; 

United  States  Bank  i\  Roberts, 
2  Fed.  Cas.  728,  4  Conn.  323; 

Morgan  v.  Dudley,  57  Ky.  (18  B. 
Men.)  693,  68  Am.  Dec.  735; 


Cook  V.  Whipple,  55  N.  T.  150, 
14  Am.  R.  202. 

The  case  of 

Claflin  V.  Houseman,  93  U.  S.  130, 
23  L.  8.33, 

contains  a  learned  and  elaborate 
examination  of  the  question  of  the 
concurrent  and  exclusive  jurisdic- 
tion of  the  United  States  Courts 
and  the  State  courts.  Many  au- 
thorities are  cited;  and  as  the 
question  is  an  important  one,  the 
conclusions  of  the  Court,  after  re- 
viewing the  authorities,  are  quoted : 

"  Other  analogous  cases  have  oc- 
curred, and  the  same  result  has 
been  reached;  the  general  princi- 
ple being  that,  where  jurisdiction 
may  be  conferred  on  the  United 
States  Courts,  it  may  be  made  ex- 
clusive where  not  so  by  the  Con- 
stitution itself;  but,  if  exclusive 
jurisdiction  be  neither  express  nor 
implied,  the  State  courts  have  con- 
current jurisdiction  whenever,  by 
their  own  constitution,  they  are 
competent  to  take  it.  Thus,  the 
United  States  itself  may  sue  in  the 
State  courts,  .and  often  does  so.  If 
this  may  be  done,  surely,  on  the 
principle  that  the  greater  includes 
the  less,  an  officer  or  corporation 
created  by  United  States  author- 
ity may  be  enabled  to  sue  in  such 
courts.     Nothing    in    the    Consti- 
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§  68.  To  1)0  removable  Iroin  a  State  court  to  a  United 
States  Circuit  Court,  a  suit  must  be  one  of  which  the 
United  States  Circuit  Courts  are  ^iven  jurisdiction  '*  con- 
current with  tlie  courts  of  tlie  several  States.^" — Section 
two^  of  the  present  judiciary  act,  as  we  have  seen,^  gives  a 
right  of  removal  only  in  suits  of  which  original  jurisdic- 
tion is  given  to  the  United  States  Circuit  Courts  by  section 
one.^  Section  one  gives  original  jurisdiction  only  in  suits  of 
concurrent  jurisdiction ;  that  is,  in  suits  of  the  classes  of 


tution,   fairly  considered,    forbids 
it. 

"The  general  question,  whether 
State  courts  can  exercise  concur- 
rent jurisdiction  with  the  Federal 
Courts  in  cases  arisinj^  under  the 
Constitution,  laws  and  treaties  of 
the  United  States,  has  been  elabo- 
rately discussed,  both  on  the  Bench 
and  in  published  treatises;  some- 
times with  a  leaning  in  one  direc- 
tion and  sometimes  in  the  other; 
but  the  result  of  these  discussions 
has,  in  our  judgment,  been,  as  seen 
in  the  above  cases,  to  affirm  the 
jiu'isdiction,  where  it  is  not  ex- 
cluded by  express  provision  or  by 
incompatibility  in  its  exercise  aris- 
ing from  the  nature  of  the  particu- 
lar case. 

"  When  we  consider  the  structure 
and  true  relations  of  the  Federal 
and  State  governments,  there  is 
really  no  just  foundation  for  ex- 
cluding the  State  courts  from  all 
such  jurisdiction. 

"  The  laws  of  the  United  States 
are  laws  of  the  several  States,  and 
just  as  much  binding  on  the  citi- 
zens and  courts  thereof  as  the 
State  laws  are.  The  United  States 
is  not  a  foreign  sovereignty  as  re- 
gards the  several  States,  but  is  a 
conc'u-rent  and,  within  its  juris- 
diction, paramount  sovereignty. 
Every  citizen  of  a  State  is  a  subject 
oi  two  distinct  sovereignties,  hav- 


ing concurrent  jurisdiction  in  the 
State;  concurrent  as  to  place  and 
persons,  though  distinct  as  to  sub- 
ject-matter. Legal  or  equitable 
rights,  acquired  under  either  sys- 
tem of  laws,  may  be  enforced  in 
any  court  of  either  sovereignty 
competent  to  hear  and  determine 
such  kind  of  rights  and  not  re- 
strained by  its  constitution  in  the 
exercise  of  such  jurisdiction. 
Thus,  a  legal  or  equitable  right 
acquired  under  State  laws,  may  be 
prosecuted  in  the  State  courts,  and 
also,  if  the  parties  reside  in  differ- 
ent States,  in  the  Federal  Courts. 
So  rights,  whether  legal  or  equita- 
ble, acquired  under  the  laws  of  the 
United  States,  may  be  prosecuted 
in  the  United  States  Courts,  or  in 
the  State  courts,  competent  to  de- 
cide rights  of  the  like  character 
and  class ;  subject,  however,  to  this 
qualification,  that  where  a  right 
arises  under  a  law  of  the  United 
States,  Congress  may,  if  it  see  fit, 
give  to  the  Federal  Courts  exclusive 
jurisdiction.  .  .  .  This  juris- 
diction is  sometimes  exclusive  by 
express  enactment  and  sometimes 
by  implication." 
§68. 

^Ante  §63. 
iAnte%Q. 
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wMch  the  United  States  Circuit  Courts  are  thereby  given 
original  jurisdiction,  and  of  which  tlie  State  courts  may  take 
jurisdiction,  if  authorized  so  to  do  by  State  laws.^  It  neces- 
saril}'  follows  that  none  but  suits  of  which  the  United  States 
Circuit  Courts  have  jurisdiction  concurrent  with  the  courts 
of  the  several  States  are  removable  from  State  courts  to  such 
United  States  Circuit  Courts. 

There  can  be  no  removal  of  a  suit  commenced  in  a  State 
court,  the  subject-matter  of  which  is  within  the  exclusive 
jurisdiction  of  the  United  States  Courts^  or  the  State  courts." 
Such  suits  are  not  within  the  removal  statute — not  within  the 
letter  or  the  spirit  of  the  act.  If  the  United  States  Circuit 
Courts  are  incompetent  to  take  jurisdiction  of  the  subject- 
matter  of  a  suit  begun  in  a  State  court,  the  suit  should  re- 
main in  such  State  court.^  Where  a  suit  is  brought  in  a 
State  court  upon  a  subject  of  which  the  United  States  Courts 
have  exclusive  cognizance  (or  of  which  the  defendant  claims 
they  have  exclusive  cognizance),  the  remedy  of  the  defend- 
ant is  to  challenge  the  jurisdiction  of  the  State  court  by  de- 
murrer, motion,  or  exception,  as  may  be  in  conformity  to  the 
local  practice,  uj)on  the  ground  that  exclusive  jurisdiction  of 
suits  of  that  character  is  vested  in  the  United  States  Courts  ; 
and  if  the  decision  of  the  highest  State  court  to  which  the 
cause  may  be  taken  is  against  the  defendant,  such  decision 
may  be  reviewed  by  the  Supreme  Court  of  the  United  States 


5^nfe§67. 

^  Post  %  11. 

'  Post  §  74. 

8  It  would  seem  to  be  self-evident 
that  a  suit  cannot  properly  be  re- 
moved from  a  State  court  tliat  has 
jurisdiction  of  it  to  a  United  States 
Court  that  has  no  jurisdiction,  and 
can  acquire  none  by  the  removal; 
but  clear  as  it  is,  there  are  several 
cases  in  which  the  principle  has 
been  disregarded.  These  were  suits 
removed  from  State  courts  on  the 
ground  of  the  diverse  citizenship  of 
the  parties,  and  dismissed  in  the 
United  States  Circuit  Courts  for 
want  of  jurisdiction  of  the  subject- 


matter,  thus  depriving  the  plaintiffs 
of  the  right  to  a  trial  of  their  suits 
in  either  court.  "  Mr.  Plaintiff, 
you  can't  try  your  suit  in  the  State 
court  because  the  defendant  is  a 
non-resident;  and  you  can't  try  it 
in  the  United  States  Circuit  Court 
for  want  of  jurisdiction."  What  a 
ruling! 

Ferguson  v.  Ross,  38  Fed.  161,  3 
L.  R.  A.  322 ; 

Perkins  i\  Hendryx,  40  Fed.  657; 

Cowley  V.  Northern  Pac.  R.  Co., 
46  Fed.  325,  reversed  upon  appeal, 
s.  c,  159  U.  S.  569,  16  Sup.  Ct.  127, 
40  L.  263. 

See  further  post  §  76. 
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upon  writ  of  error  under  §  25  of  the  judiciary  act  of  1789 
(1  St.  L.  73),  as  amended  in  1867  (14  St.  L.  385),  and  re- 
enacted  as  §  709  of  tlie  Revised  Statutes.^ 

§  69.  A  suit  may  be  removable,  alUioii^li  f  be  State  court 
ill  whicb  it  is  begun  has  no  jurisdiction  thereof  under  the 
hiws  of  the  State. — If  the  State  court  in  which  a  suit  is  be- 
gun has,  under  the  laws  of  the  State,  no  jurisdiction  of  the 
subject-matter  of  such  suit,  but  the  suit  belongs  to  one  of 
the  general  classes  described  in  section  one  ^  of  the  present 
judiciary  act,  of  wliich  State  courts  may  have  jurisdiction, 
the  State  court  and  the  United  States  Circuit  Court  do  not, 
in  one  sense,  have  concurrent  jurisdiction  thereof.  But  the 
judiciary  act,  in  describing  causes  that  are  within  the  origi- 
nal jurisdiction  of  the  United  States  Circuit  Courts  and  there- 
fore are  removable  to  such  Circuit  Courts,  refers  to  potential, 
not  actual,  jurisdiction  of  State  courts.  In  the  case  stated, 
the  deficiency  is  in  the  State  court's  jurisdiction  arising  from 
State  laws ;  and  the  statute  as  to  removals  makes  the  origi- 
nal jurisdiction  granted  to  United  States  Circuit  Courts  by 
section  one  the  test  of  removability,  and  not  the  jurisdiction 
conferred  upon  a  State  court  by  the  laws  of  the  State.^     A 


*  This  has  been  the  practice. 

The  Glide,  167  U.  S.  G06,  17  Sup. 
Ct.  930,  42  L.  290; 

Johnson  v.  Chicago  &  Pac.  Elev. 
Co.,  119  U.  S.  388,  7  Sup.  Ot.  254, 
30  L.  447; 

Schoonmaker  v.  Gihnore,  102  U.  S. 
118,  26  L. 95; 

Chaflin  V.  Houseman,  93  U.  S. 
130,  23  L.  833; 

Am.  Steamboat  Co.  v.  Chase,  16 
Wall.  522,  21  L.  369; 

Leon  V.  Galceran,  11  Wall.  185,  20 
L.  74; 

The  Belfast,  7  Wall.  024,  19  L. 
266; 

The  Moses  Taylor,  4  Wall.  411, 18 
L.  .397; 

The  Hine  v.  Trevor,  4  Wall.  555, 
18  L.  451; 

Teal  V.  Felton,  12  How.  284,  13 
L.  990. 


A  contrary  decision  was  made  in 
Auracher  v.  Omaha  &  St.  L.  R. 
Co.,  102  Fed.  1. 
§69. 

1  Ante  §  6. 

2  This  doctrine  is  sustained  by  a 
dictum  of  the  Supreme  Court: 

"  The  right  of  removal  under  the 
act  of  1875  could  not  be  made  to 
depend  upon  a  preliminaiy  inquiry 
as  to  whether  the  plaintiff  had  or 
had  not  the  right  to  sue  in  the 
State  court  of  original  jurisdiction 
from  which  it  was  sought  to  re- 
move the  suit."  Metcalf  v.  Water- 
town,  128  U.  S.  586,  9  Sup.  Ct.  173, 
32  L.  543. 

The  decisions  upon  analogous 
questions  foreshadow  that  the  law 
will  be  decided  to  be  as  stated  in 
the  text. 

Gerling  (Martin's  Adm'r)  v.  Bal- 
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defendant  to  a  suit,  at  law  or  in  equity,  in  a  State  court,  of 
which  suit  the  United  States  Circuit  Courts  are  given  origi- 
nal jurisdiction  by  section  one,  has  a  right  to  remove  the 
suit  ao-ainst  him  to  the  United  States  Circuit  Court  for  the 
proper  District,  and  try  the  question  of  the  jurisdiction  of 
the  subject-matter  of  the  suit  by  the  State  court,  as  well  as 
all  other  questions  arising  in  the  suit,  in  the  United  States 
Circuit  Court.^ 

§  70.  A  United  States  Circuit  Court  by  removal  can  ac- 
quire  no  greater  jurisdiction  tlian  that  possessed  by  the 
State  court. — A  United  States  Circuit  Court  upon  removal, 
will  only  succeed  to  the  jurisdiction  of  the  State  court.^     If 


timore  &  O.  R.  Co.,  151  U.  S.  673, 
14  Sup.  Ct.  533,  38  L.  311; 

Goldey  v.  Morning  News,  156 
U.  S.  518,  15  Sup.  Ct.  559,  39  L. 
517; 

Wabash  W.  R.  Co.  v.  Brow,  164 
U.  S.  271,  17  Sup.  Ct.  126,  41  L.  431. 

'^  Here,  again,  I  go  a  little  beyond 
what  is  decided  in 

Gerling  (Martin's  Adm'r)  v.  Bal- 
timore &  O.  R.  Co.,  151  U.  S.  673, 
14  Sup.  Ct.  533,  38  L.  311; 

Goldey  v.  Morning  News,  156 
U.  S.  518,  15  Sup.  Ct.  559,  39  L.  517; 

Wabash  W.  R.  Co.  v.  Brow,  164 
U.  S.  271, 17  Sup.  Ct.  126,  41  L.  431; 
but  it  is  safe  to  predict  from  these 
cases  that  when  the  question  is 
presented,  it  will  be  so  decided. 

Consult,  also,  the  cases  cited  in 
notes  1  and  la  to  the  next  section 
-§70. 

In 

Goldey  v.  Morning  News,  supra, 
the  Supreme  Court  says: 

"Although  the  suit  must  be 
actually  pending  in  the  State  court 
before  it  can  be  removed,  its  re- 
moval into  the  Circuit  Court  of 
the  United  States  does  not  admit 
that  it  was  rightfully  pending 
in  the  State  court,  or  that  the 
defendant  could  have  been  com- 


pelled to  answer  therein;  but  en- 
ables the  defendant  to  avail  him- 
self, in  the  Circuit  Court  of  the 
United  States,  of  any  and  every 
defence,  duly  and  seasonably  re- 
served and  pleaded,  to  the  action, 
'  in  the  same  manner  as  if  it  had 
been  originally  commenced  in  said 
Circuit  Court.'  " 

In  one  case,  a  Circuit  Court  went 
far  beyond  the  text,  and  held  that 
a  suit  might  be  removed  from  a 
State  court,  of  which  the  Circuit 
Courts  have  no  jurisdiction  under 
§  1  of  the  present  judiciary  act,  for 
the  purpose  of  procuring  the  dis- 
missal of  such  suit  in  the  Circuit 
Court  for  want  of  jurisdiction  of 
the  State  court;  but  as  the  only 
suits  made  removable  are  those  of 
which  concurrent  jurisdiction  is 
given  to  the  State  courts  and  the 
Circuit  Courts  by  §  1,  it  is  difficult 
to  understand  by  what  course  of 
reasoning  the  suit  was  held  re- 
movable. 

Auracher  v.  Omaha  &  St.  L.  R. 
Co.,  102  Fed.  1. 

§70. 

i"The  Courts  of  the  United 
States,  on  removal  of  the  proceed- 
ing from  the  probate  court,  were 
clothed  with  no  greater  power  in 
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that  court  could  only  dismiss  the  suit  for  want  of  jurisdiction 
of  the  subject-matter,  the  United  States  Cu-cuit  Court  must 
do  the  s.ime.^  '  If  the  State  court  in  which  a  suit  is  be<jun 
has  no  jurisdiction  of  the  subject-matter  of  the  suit,  the 
United  States  Circuit  Court  can  acquire  none  by  the  removal 
of  such  suit.  "The  Courts  of  the  United  States,  upon  re- 
moved cases,  have  no  wider  jurisdiction  than  have  the  courts 
of  the  State  from  which  they  were  removed.  The  removal 
simply  transfers  the  hearing  from  the  State  to  the  IS'ational 
tribunal,  but  does  not  enlarge  the  right  of  the  Court  to  liear 
the  cause." '     The  language  of  the  statute^  is  such  that  it 


the  premises  than  the  courts  of  the 
State  would  have  possessed,  if 
their  jurisilictiou  liad  been  pre- 
served. It  follows  that,  as  an  ap- 
peal from  the  probate  court  to  the 
State  circuit  court  or  to  the  su- 
preme court  would  not  have  oper- 
ated to  prevent  the  telegraph  com- 
pany from  taking  possession  of  the 
property  appropriated,  and  erect- 
ing its  wires  pending  the  appeal, 
the  supersedeas  on  a  writ  of  error 
from  this  Court  to  the  Circuit 
Court  of  the  United  States  should 
be  limited  in  the  same  way."  East 
Tennessee,  Va.  &  Ga.  Ky.  Co.  v. 
Southern  Tel.  Co.,  112  U.  S.  306,  5 
Sup.  Ct.  168,  28  L.  746. 

Where  a  suit  was  begun  before  a 
justice  of  the  peace  and  then  ap- 
pealed to  a  State  court,  the  limit 
of  jurisdiction  in  sucli  cases  being 
$500,  the  defendant  could  not  make 
the  suit  removable  by  filing  a 
counterclaim  for  $3,000,  as  held  in 

New  York  I.  &  P.  Co.  v.  Milburn 
Gin  &  M.  Co.,  35  Fed.  225. 

1 » Adams  v.  Heckscher,  83  Fed. 
281; 

Adams  v.  Heckscher,  80  Fed.  742; 

Simpkins  v.  Lake  Shore  &  M.  S. 
Ry.,  19  Fed.  802,  21  Blatchf.  802. 

This  is  also  strongly  implied  in 


the  closing  paragraphs  of  the  opin- 
ion in 

Cowley  V.  Northern  Pac.  R.  Co., 
159  U.  S.  509,  16  Sup.  Ct.  127,  40  L. 
263; 
and  in 

Gombert  v.  Lyon,  80  Fed.  .305, 306, 
where  it  is  said: 

"  To  dismiss  the  action  would  be, 
in  effect,  to  hold  that  the  State 
court  did  not  have  jurisdiction." 

The  same  decision  is  impliedly 
made  in 

Erwin  v.  Perego,  35  C.  C.  A.  482, 
93  Fed.  608; 

Mutual  Reserve  Fund  Life  Ass'n 
V.  Cleveland  Woolen  Mills,  54  U.  S. 
App.  290,  27  C.  C.  A.  212,  82  Fed. 
508; 

Snohomish  County  v.  Puget 
Sound  Nat.  Bank,  81  Fed.  518. 

-Swift  V.  Philadelphia  &  R.  R. 
Co.,  58  Fed.  858. 

To  the  same  effect: 

Hummel  v.  Moore,  25  Fed.  380; 

Fidelity  Trust  Co.  v.  Gill  Car  Co., 
25  Fed.  737; 

Elliott  V.  Shuler,  50  Fed.  454; 

Auracher  v.  Omaha  &  St.  L.  R. 
Co.,  102  Fed.  1. 

Compare 

Lehigh  Val.  R.  Co.  v.  Rainey,  99 
Fed.  596, 


3  Ante  §  8. 
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might  well  have  been  decided  that  the  jurisdiction  of  tlie 
Federal  Court  is  not  affected  by  the  want  of  jurisdiction  in 
the  State  court.'*  The  Federal  Court  has  as  full  power  as  the 
State  court  had  before  removal.^ 

§  71.  A  suit  arising  under  the  patent-right,  or  copyright 
laws  of  the  United  States,  or  a  suit  for  damages  under 
the  interstate  commerce  act,  is  not  removable  from  a 
State  court  if  begun  therein. — Suits  arising  under  the  pat- 
ent-iight  or  copyright  laws  of  the  United  States  are  not 
within  the  jurisdiction  of  State  courts.^  Tlie  Circuit  Courts 
of  the  United  States  have  jurisdiction  thereof ;  ^  and  such 
jurisdiction  is  exclusive. 


where  it  is  held  that  a  defence  may 
be  available  in  a  Federal  Court 
which  could  not  be  entertained  by 
the  State  court. 

In  a  case  already  cited  it  is  well 
said: 

"  "Wherever  there  is  a  total  ab- 
sence of  jurisdiction  over  the  sub- 
ject-matter in  the  State  court,  so 
that  it  had  no  power  to  entertain 
the  suit  in  which  the  controversy 
was  sought  to  be  litigated  in  its 
then  existing  or  any  other  form, 
there  can  be  no  jurisdiction  in  the 
Federal  Court  to  entertain  it  on 
removal,  althougli  in  some  other 
form  it  would  have  plenary  juris- 
diction over  the  case  made  be- 
tween the  parties."  Fidelity  Trust 
Co.  V.  Gill  Car  Co.,  25  Fed.  737. 

See,  also,  post  §  71. 

*  It  is  held  in  one  case  that  al- 
though the  State  court  was  with- 
out jurisdiction  to  grant  an  injunc- 
tion, the  Federal  Court  would  have 
such  jurisdiction  after  removal. 

Hower  v.  Weiss  Malting  &  E.  Co., 
14  U.  S.  App.  210,  5  C.  C.  A.  129, 
55  Fed.  356. 

So  it  is  held  that  a  plea  in  abate- 
ment, that  a  suit  was  begun  in  the 
wrong  State  court,  was  waived  by 
the  defendant  by   effecting  a  re- 


moval, when  the  same  Circuit  Court 
would  have  had  jurisdiction  if  the 
suit  had  been  commenced  in  the 
State  court  in  which  the  defendant 
asserted  that  the  suit  should  have 
been  begun. 

Kelly  V.  Virginia  Protection  Ins. 
Co.,  14  Fed.  Cas.  274,  3  Hughes  449, 
6  Reporter  738. 

5  Fleitas  v.  Meraux,  47  La.  Ann. 
232,  16  So.  848. 

§71. 

1  Parsons  v.  Barnard,  7  Johns. 
144; 

Dudley  i\  Mayhew,  3  X.  Y.  9; 

Hovey  v.  Rubber  Tip  Pencil  Co., 
57  N.  Y.  119,   15  Am.  R.  470; 

DeWittr.  Elmira  Nobles  ^Slanuf'g 
Co.,  66  N.  Y.  4.-^9,  23  Am.  R.  73; 

Continental  Store  Service  Co.  v. 
Clark,  100  N.  Y.  365,  3  X.  E.  335; 

Hat  Sweat  Manuf'g  Co.  v.  Rei- 
noehl,  102  N.  Y.  167,  6  X.  E.  264. 

It  is  probable  that  this  principle 
was  not  correctly  applied  in  the 
two  cases  last  cited. 

McCarty  &  Hall  Trading  Co.  v. 
Glaenzer,  30  Fed.  387,  24  Blatchf. 
269. 

2 Rev.  St.  U.  S.,  §  629,  cl.  9;— even 
if  a  contract  is  incidentally  in- 
volved— 
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As  these  suits  are  not  within  the  concurrent  original  ja- 
risdiction  of  State  courts  and  of  the  United  States  Circuit 
Courts,^  and  the  jurisdiction  of  the  United  States  Courts  is 
not  derived  from  section  one'*  of  the  present  judiciary  act, 
they  are  not  removable  under  section   two'  of  such  act.*^ 


White  V.  Rankin,  144  U.  S.  028, 
12  Sup.  Ct.  768,  36  L.  569; 

Littlefield  v.  Perry,  21  Wall.  205, 
22  L.  577; 

Atherton  Macb.  Co.  v.  Atwood- 
Morrison  Co.,— C.  C.  A—,  102  Fed. 
949,  reversing  s.  0.,  99  Fed.  113; 

Duuliam  v.  Bent,  72  Fed.  60; 

Young  Reversible  Lock-Nut  Co. 
V.  Young  Lock-Nut  Co.,  72  Fed.  62; 

Everett  v.  Haulenbeek,  68  Fed. 
911; 

Walter  A.  Wood  Harvester  Co. 
V.  Minneapolis-Esterly  Harvester 
Co.,  61  Fed.  250; 

Rapp  y.  Kelling,  41  Fed.  792; 

Puetz  V.  Brausford,  32  Fed.  318. 

8  Rev.  St.  U.  S.,  §711,  cl.  5: 

"  The  jurisdiction  vested  in  the 
Courts  of  the  United  States  in  the 
cases  and  proceedings  hereinafter 
mentioned,  shall  be  exclusive  of 
the  courts  of  the  several  States: 

•         •        • 

"Fifth.  Of  all  cases  arising  un- 
der the  patent-right  or  copyright 
laws  of  the  United  States." 

6^n«e§7. 

8  Ante  §§  63,  68,  for  decisions  that 
the  only  suits  removable  are  those 
of  which  original  jurisdiction  is 
given  to  United  States  Circuit 
Courts  by  section  one  of  the  present 
judiciary  act. 

In 

Miller-Magee  Co.  v.  Carpenter, 
34  Fed.  433, 

Judge  (afterwards  Justice)  Jack- 
son said : 

"  The  acts  of  1875  and  1887  both 
refer  to  that  class  of  cases  in  which 


the  Federal  Courts  liavo  concur- 
rent jurisdiction  with  State  courts. 
They  do  not  apply  to  cases  arising 
under  the  patent  and  copyright 
laws,  as  to  which  exclusive  juris- 
diction is  vested  in  tlie  Courts  of 
the  United  States,  witliout  refer- 
ence to  the  amount  involved." 

See,  also, 

Westiughouse  Air-Brake  Co.  v. 
Great  Northern  R.  Co.,  59  U.  S.  App. 
592,  31  C.  C.  A.  525,  88  Fed.  258; 
s.  c,  84  Fed.  9; 

Spears  v.  Flynn,  102  Fed.  0; 

Lederer  v.  Rankin,  90  Fed.  449; 

Earl  y.  Southern  Pac.  Co.,  75  Fed. 
609; 

Noonan  v.  Chester  Park  Athletic 
Club,  75  Fed.  334; 

Consolidated  Fastener  Co.  v.  Co- 
lumbian Fastener  Co.,  73  Fed.  828; 

National  Button  Works  v.  Wade, 
72  Fed. 298; 

Everett  v.  Haulenbeek,  68  Fed. 
911; 

Smith  V.  Sargent  Manuf'g  Co., 
67  Fe.l.  801 ; 

Allen  V.  Blunt,  1  Fed.  Cas.  444, 
1  Blatchf.  480,  1  Fisli.  Pat.  Rep. 
303,  8  N.  Y.  Leg.  Obs.  105. 

In 

Teas  V.  Albright,  13  Fed.  406,  and 
in  the  same  case  on  appeal, 

Albright  v.  Teas,  106  U.  S.  613, 
1  Sup.  Ct.  5.50,  27  L.'295, 
it  seems  to  be  assumed  that  a  suit 
arising  under  the  patent  laws  would 
be  removable  from  a  State  Court 
to  a  United  States  Circuit  Court, 
under  section  two  of  the  act  of  1875, 
ante  §  7,  note  7,  as  one  arising  under 
the  laws  of  the  United  States. 
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The  United  States  Circuit  and  District  Courts  have  jurisdic- 
tion, exclusive  of  the  State  courts,  of  suits  for  damages  aris- 


It  is  very  doubtful  if  this  as- 
sumption is  correct.  However 
that  may  be,  the  second  section  of 
the  act  of  1875  as  amended  in  1887-8, 
ante  §  7,  expressly  limits  the  right 
of  removal,  as  the  corresponding 
section  of  the  act  of  1875,  before 
amendment,  did  not,  to  "any  suit 
of  a  civil  nature,  at  law  or  in  equity, 
arising  under  the  Constitution  or 
laws  of  the  United  States,  or  trea- 
ties made,  or  which  shall  be  made, 
under  their  authority,  of  which  the 
Circuit  Courts  of  the  United  States 
are  given  original  jurisdiction  by  the 
preceding  section.''''  Turning  to  the 
pi-ecediug  section  of  the  act  of  1875 
as  amended  by  the  act  of  1887-8, 
ante  §  6,  we  find  that  it  deals  wholly 
with  suits  of  which  "the  Circuit 
Courts  of  the  United  States  shall 
have  original  cognizance,  concur- 
rent with  the  courts  of  the  several 
States,""  and  has  nothing  whatever 
to  do  with  those  suits  of  which 
"The  jurisdiction  vested  in  the 
Courts  of  the  United  States  .  .  . 
shall  be  exclusive  of  the  courts  of  the 
several  States,''  Rev.  St.  U.  S.,  §  711, 
as  suits  under  the  patent-right  and 
copyriglit  laws. 

United  States  v.  Mooney,  116  U.  S. 
104,  0  Sup.  Ct.  304,  29  L.  550,  af- 
firming s.  c,  11  Fed.  476; 

Price  V.  Abbott,  17  Fed.  506; 

Hoyt  V.  Bates,  81  Fed.  641. 

There  are  cases  asserting  the  re- 
movability of  patent  suits,  as  aris- 
ing under  tha  laws  of  the  United 
States. 

American  Solid  Leather  Button 
Co.  ij.  Empire  State  Nail  Co.,  47  Fed. 
741; 

Moyes  v.  Stirling  Co.,  71  Fed. 
433. 

In  the  first  of  these  cases,  there 


is  no  suggestion  that  plaintiff's 
complaint  was  based  upon  the  pat- 
ent statute.  The  State  court  in 
which  the  suit  was  brouglit  there- 
fore had  jurisdiction  of  it. 

Post  §  71a,  cases  cited  note  4. 
The  suit  was  removed  upon  a  pe- 
tition of  defendant  stating  a  desire 
to  make  a  defence  based  upon  Rev. 
St.  U.  S.,  §  4898,  relating  to  the  re- 
cording of  assignments  of  patents. 
It  is  well  settled  by  subsequent  de- 
cisions of  the  Supreme  Court  that 
the  right  of  removal  is  given  as  to 
a  "suit  .  .  .  arising  under  the 
.  .  .  laws  of  the  United  States," 
that  is,  where  the  plaintiff's  cause 
of  action  arises  under  such  laws, 
and  not  to  a  suit  not  so  arising, 
but  in  which  the  defendant  wishes 
to  avail  himself  of  a  defence  aris- 
ing under  such  laws. 

Post  §  101. 

That  case  was,  therefore,  im- 
properly removed. 

In  the  last  case  cited,  the  Court 
said: 

"  The  substantial  controversy 
.  .  .  is  as  to  the  infringement 
of  a  patent,  and  therefore  the  ju- 
risdiction thereof  is  vested  in  the 
Courts  of  the  United  States,  to  the 
exclusion  of  those  of  the  several 
States.  The  motion  to  remand  is 
denied." 

From  the  premise  stated,  that 
the  suit  was  one  arising  under  the 
patent-right  laws  and  within  the 
exclusive  jurisdiction  of  the  United 
States  Courts,  and  one  overlooked 
by  the  Court,  that  to  be  removable 
a  suit  must  be  one  of  which  "  the 
Circuit  Courts  of  the  United  States 
shall  have  original  cognizance,  con- 
current with  the  courts  of  the  sev- 
eral States,'''  the  conclusion  should 


§  71«] 


ORIGINAL   CONCURRENT   JURISDICTION. 


123 


ing  under  the  interstate  commerce  actJ  As  the  jurisdiction 
of  the  Federal  Circuit  Courts  is  not  concurrent  with  the  State 
courts,  there  is  no  right  to  remove  such  a  suit  from  a  State 
court ;  it  should  be  dismissed  by  the  State  court  for  want  of 
jurisdiction.^ 

§  71a.  Suits  not  arising  under  the  patent-ri^ht  or  copy- 
right laws  of  the  United  States,  or  the  interstate  com- 
merce  act,  but  involving  rights  thereunder  incidentally, 
and  some  suits  to  enforce  the  interstate  commerce  act, 
are  removable,  such  suits  being  Avithin  the  concurrent  ju- 
risdiction of  the  State  courts  and  the  United  States  Cir- 
cuit Courts. — A  United  States  Circuit  Court  does  not  have 
jurisdiction  of  a  suit  to  enforce  or  annul  a  contract,  because 
the  subject-matter  of  such  contract  is  a  patent-right.  A 
United  States  Circuit  Court  can  entertain  jurisdiction  of  a 
suit  based  upon  a  contract  relating  to  a  patent-right,  only 
when  the  citizenship  of  the  parties  and  the  amount  in  con- 
troversy are  such  as  to  authorize  it  to  entertain  jurisdiction, 
if  the  contract  did  not  relate  to  a  patent-right.^     Jurisdiction 


have  been  drawn  that  the  suit  be 
remanded. 

The  State  court  should  dismiss 
the  suit  for  want  of  jurisdiction,  if 
in  truth  the  suit  arose  under  the 
patent-right  laws,  which  was  the 
disputed  question  in  the  case.  If 
such  State  court  refuse  to  do  so, 
and  the  highest  court  of  the  State 
to  which  the  cause  could  be  taken 
affirm  its  judgment,  the  remedy 
would  be  by  writ  of  error  from  the 
Supreme  Court  of  the  United  States 
to  such  highest  State  court. 

Ante  §  68,  auth.  note  9. 

T24  St.  L.  379,  1  Supp.  529,  §9; 

Swift  u.  Philadelphia  &  R.  R.  Co., 
58  Fed.  858;  s.  c,  64  Fed.  59; 

Van  Patten  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  74  Fed.  981; 

Edmunds  v.  Illinois  Cent.  R.  Co., 
80  Fed.  78; 

Auracher  v.  Omaha  &  St.  L.  R. 
Co.,  102  Fed.  1. 


As  to  some  other  suits  arising 
out  of  interstate  commerce,  see 
post  §  71a  and  note  11. 

»  Ante^HS,  note  9. 

This  principle  was  overlooked  in 

Swift  y.  Philadelphia  &  R.  R.  Co., 
58  Fed.  858;  s.  c,  64  Fed.  59; 
and  was  disregarded  in 

Auracher  v.  Omaha  &  St.  L.  R. 
Co.,  102  Fed.  1. 

§  71a. 

1  Wilson  V.  Sandford,  10  How.  99, 
13  L.  344; 

Brown  v.  Shannon,  20  How.  55, 
15  L.  826; 

Uartell  v.  Tilghman,  99  U.  S.  547, 
25  L.  357,  disapproving  Brooks  v. 
Stolley,  4  Fed.  Cas.  302,  3  McLean 
523,  2  West.  Law  J.  396,  2  Robb. 
Pat.  Cas.  281 ; 

Albright  v.  Teas,  106  U.  S.  613, 
1  Sup.  Ct.  550,  27  L.  295,  affirming 
Teas  V.  Albright,  13  Fed.  406; 
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of  such  a  suit,  when  maintainable,  is  based  on  citizenship, 
not  subject-matter.  It  is  conferred  by  the  general  statute,^ 
and  not  by  the  special  statute  as  to  patent-rights.^ 

The  State  courts  have  jurisdiction,  concurrent  with  the 
Circuit  Courts  of  the  United  States,  of  suits  to  enforce  or 
annul  contracts  relating  to  patent-rights,  although  the  va- 
lidity of  the  patents  come  in  question  incidentally.'*     A  suit 


McMullen  v.  Bowers,  42  C.  C.  A. 
470,  102  Fed.  494; 

McCarty  &  Hall  Trading  Co.  v. 
Glaenzer,  30  Fed.  387,  24  Blatchf. 
269; 

Wren  v.  Annin,  34  Fed.  435; 

Williams  «.  Star  Sand  Co.,  35 
Fed.  369; 

Densmore  v.  Three  Rivers 
Manuf  g  Co.,  38  Fed.  747; 

Montgomery  Palace  Stock  Car 
Co.  V.  Street  Stable-Car  Line,  43 
Fed.  329; 

Routh  V.  Boyd,  51  Fed.  821; 

Pliable  Shoe  Co.  v.  Bryant,  81 
Fed.  521; 

Standard  Dental  Mfg.  Co.  v.  Na- 
tional Tooth  Co.,  95  Fed.  291; 

Kurtz  V.  Strauss,  100  Fed.  800; 

Blanchard  v.  Sprague,  3  Fed.  Cas. 
640,  1  Cliff.  288; 

Burr  V.  Gregory,  4  Fed.  Cas.  813, 
2  Paine  426,  1  Fish.  Pat.  Rep.  12; 

Consolidated  Fruit-Jar  Co.  v. 
Whitney,  6  Fed.  Cas.  345,  2  Ban.  & 
A.  30; 

Goodyear  v.  Day,  10  Fed.  Cas. 
678, 1  Blatchf.  565,  1  Fish.  Pat.  Rep. 
385; 

Goodyear  v.  Union  India  Rubber 
Co.,  10  Fed.  Cas.  726,  4  Blatchf.  63; 

Hill  V.  Whitcomb,  12  Fed.  Cas. 
182,  1  Ban.  &  A.  34,  Holmes  317, 
5  O,  G.  430,  1  Am.  Law  T.  Rep. 
(N.  S.)  382; 

Magic  Ruffle  Co.  v.  Elm  City  Co., 
16  Fed.  Cas.  .399,  13  Blatchf.  151, 
2  Ban.  &  A.  152,  8  O.  G.  773; 

Merserole  v.  Union  Paper  Collar 


Co.,  17  Fed.  Cas.  153,  6  Blatchf.  356, 
3  Fish.  Pat.  Cas.  483; 

Nesmith  v.  Calvert,  18  Fed.  Cas. 
2,  1  Woodb.  &  M.  34,  2  Robb.  Pat. 
Cas.  311,  17  Hunt  Mer.  Mag.  508; 

Randolph  v.  Robinson,  20  Fed. 
Cas.  262,  2  N.  J.  Law  J.  171. 

A  case  close  to  the  border  line, 
held  by  the  Circuit  Court  to  arise 
upon  contract,  and  by  the  Circuit 
Court  of  Appeals  to  arise  under 
the  patent-right  laws,  is 

Atherton  Mach.  Co.  v.  Atwood- 
Morrison  Co.,  99  Fed.  113;  s.  c,  — 
C.  C.  A.  — ,  102  Fed.  949. 

^Ante  §  6. 

3  Rev.  St.  U.  S.,  §629,  cl.  9. 

*  Pratt  V,  Paris  Gaslight  &  Coke 
Co.,  168  U.  S.  255,  18  Sup.  Ct.  62, 
42  L.  458,  affirming  s.  c,  155  111. 
531,  40  N.  E.  1032,  which  affirmed 
s.  c,  51  111.  App.  603; 

Wade  V.  Lawder,  165  U.  S,  624, 
17  Sup.  Ct.  425,  41  L.  851,  dismiss- 
ing writ  of  error  from  Wade  v. 
Ringo,  122  Mo.  322,  25  S.  W.  901; 

Marsh  v.  Nichols,  140  U.  S.  344, 
11  Sup.  Ct.  798,  35  L.  413,  dismiss- 
ing writ  of  error  from  Nichols  v. 
Marsh,  61  Mich.  509,  28  N.  W.  699; 

Walter  A.  Wood  Mowing  &  Reap- 
ing Mach.  Co.  V.  Skinner,  139  U.  S. 
293,  11  Sup.  Ct.  528,  35  L.  193; 

Dale  Tile  Manuf 'g  Co.  v.  Hyatt, 
125  U.  S.  46,  8  Sup.  Ct.  750,  31  L. 
683,  affirming  Hyatt  v.  Dale  Tile 
Manuf'g  Co.,  106  N.  Y.  651, 12  N.  E. 
705; 

Shoemaker  v.  South  Bend  Spark 
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to  enjoin  the  assessment  or  collection  of  taxes  upon  a  patent, 
or  to  recover  damages  for  the  slander  of  title  to  a  patent,  or 
to  enjoin  the  same,  or  to  enjoin  interference  with  plaintiff's 
business  in  the  use  of  a  patent,  does  not  arise  under  the 
patent  laws.^ 


Arrester  Co.,  1:35  lud.  471,  35  N.  E. 
280,  22  L.  K.  A.  :332; 

Havana  Press  Drill  Co.  v.  Ash- 
urst,  148  111.  115,  35  N.  E.  873; 

Kowe  V.  IJlancharil,  18  Wis.  441, 
86  Am.  D.  783; 

Page  V.  Dickeison,  28  Wis.  694, 
9  Am.  R.  532 ; 

Leonard  v.  Barnum,  .34  Wis.  105 ; 

Rice  V.  Garuhart,  34  Wis.  453,  17 
Am.  R.  448; 

Fuller  &  Johnson  Manuf'g  Co.  v. 
Bartle£t,  68  Wis.  73,  31  N.  W.  747, 
60  Am.  R  838; 

Dickinson  v.  Hall,  14  Pick.  217, 
25  Am.  D.  31)0; 

Nash  V.  Lull,  102  Mass.  60,  3  Am. 
R.  435 ; 

Binney  v.  Annan,  107  Mass.  94,  9 
Am.  R.  10; 

Darst  u.  Brockway,  11  Ohio  462; 

Middlehrook  v.  Broadbent,  47 
N.  Y.  443,  7  Am.  R.  457 ; 

Burrall  v.  Jevvett,  2  Paige  134. 

In  these  cases  yvill  be  found  many 
others  cited. 

The  law  is  thus  happily  stated 
by  Justice  Brown  in  the  opinion  of 
the  Supreme  Court  in  Pratt  v.  Paris 
Gaslight  &  Coke  Co.,  svpra: 

"The  State  court  had  jurisdic- 
tion both  of  the  parties  and  the 
subject-matter  as  set  forth  in  the 
declaration,  and  it  could  not  be 
ousted  of  such  jurisdiction  by  the 
fact  that,  incidentally  to  one  of 
these  defenses,  the  defendant 
claimed  the  invalidity  of  a  certain 
patent.  To  hold  that  it  has  no 
right  to  introduce  evidence  upon 
this  subject  is  to  do  it  a  wrong  and 
deny  it  a  remedy.    Section  711  does 


not  deprive  the  State  courts  of  the 
power  to  determine  questions  aris- 
ing under  the  patent  laws,  butouly 
of  assuming  jurisdiction  of  '  ruses' 
arising  under  those  laws.  There 
is  a  clear  distinction  between  a 
case  and  a  question  arising  under 
the  patent  laws.  The  former  arises 
when  the  plaintill  in  his  opening 
pleading — be  it  a  bill,  complaint, 
or  declaration — sets  up  a  right  un- 
der the  patent  laws  as  ground  for  a 
recovery.  Of  such  the  State  courts 
have  no  jurisdiction.  The  latter 
may  appear  in  the  plea  or  answer 
or  in  the  testimony.  The  determi- 
nation of  such  question  is  not  be- 
yond the  competency  of  the  State 
tribunals." 

The  question  received  careful 
consideration,  with  the  same  re- 
sult, in 

Slemmer's  Appeal,  58  Pa.  St.  155, 
98  Am.  D.  248. 

Other  cases  in  which  the  inva- 
lidity of  the  patent  was  made  a 
ground  of  defence  to  notes  given 
for  patent-rights  in  suits  in  State 
courts,  and  in  which  the  State 
courts  were  held  to  have  jurisdic- 
tion, are 

Cross  V.  Huntley,  13  Wend.  385; 

Head  v.  Stevens,  19  Wend.  411; 

Saxton  V.  Dodge,  57  Barb.  84, 115; 

Hawks  V.  Swett,  4  Hun  146. 

Contra^  one  lone  case, 

Elmer  y.  Pennel,  40  Me.  430. 

5  Holt  V.  Indiana  Manuf'g  Co., 
176  U.  S.  68,  20  Sup.  Ct.  272,  44  L. 
374;  s.  c,  46  U.  S.  App.  717,  25 
C.  C.  A.  301,  80  Fed.  1; 

Emack  v.  Kane,  34  Fed.  46; 
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The  same  principles  apply  to  a  controversy  respecting  a 
cop3'^right,  when  the  suit  brought  arises  out  of  contract,  or 
general  prmciples  of  law,  and  is  not  based  directly  upon  the 
copyright  statute.''  The  statute  giving  the  Federal  Courts 
exclusive  jurisdiction  of  copyright  cases  does  not  apply  to 
a  suit  to  enforce  the  coinmon-law  rights  of  an  author." 
Cases  of  the  character  described  stand  on  the  same  footing 
as  to  removability  as  other  cases  of  which  the  State  courts 
and  the  Circuit  Courts  of  the  United  States  have  concur- 
rent jurisdiction  under  the  general  statute.^ 

The  State  courts  have  jurisdiction,  concurrent  with  the 
Circuit  Courts  of  the  United  States,  of  cases  growing  out 
of  interstate  commerce,  that  are  not  based  upon  the  statute 
of  the  United  States  to  regulate  such  commerce,  but  upon 
general  principles  of  the  common  law.^  So  the  general  stat- 
ute ^°  conferring  jurisdiction  upon  the  Circuit  Courts  of  the 
United  States,  concurrent  with  the  State  courts,  of  suits 
arising  under  the  laws  of  the  United  States,  confers  juris- 
diction of  a  suit  for  a  mandatory  injunction  by  one  carrier 
to  compel  another  carrier  and  its  servants  engaged  in  inter- 
state commerce  to  comply  with  the  provision  of  the  inter- 


Flint  V.  Hutchinson  Smoke- 
Burner  Co.,  38  Fed.  546; 

Shoemaker  v.  South  Bend  Spark 
Arrester  Co.,  135  Ind.  471,  35  N.  E. 
280,  22  L.  R.  A.  332. 

In 

Snow  V.  Judson,  38  Barb.  210, 
the  suit  was  held  to  be  within  the 
jurisdiction  of  the  State  court, 
where  plaintiff  sued  defendant  for 
damages  for  falsely  publishing  tliat 
articles  manufactured  by  jilnintifE 
were  an  infringement  of  a  patent 
held  by  the  defendant. 

6  Little  V.  Hall,  18  How.  165,  15 
L.  .328; 

Hoyt  V.  Bates,  81  Fed.  641; 

Silver  v.  Holt,  84  Fed.  809; 

Haworth  v.  Nystrom,  11  Fed. 
Cas.  885,  8  Wkly.  Notes  Cas.  204; 

Pulte  V.  Derby,  20  Fed.  Cas.  51, 
5  McLean  328; 


In  re  Rider,  16  R.  L  271,  15  Atl. 
72; 

Holt  V.  Silver,  1G9  Mass.  435,  48 
N.  E.  837. 

"  Boucicault  v.  Hart,  3  Fed.  Cas. 
083,  13  Blatchf.  47,  4  Am.  Law  Rec. 
726,  8  Chi.  Leg.  News  257,  22  Int. 
Rev.  Rec.  150,  23  Pittsb.  Leg.  J. 
161. 

8  Ante  §§  6,  7. 

9  Case  removed  from  State  court: 
Murray  v.  Chicago  &   N.  W.   R. 

Co.,  62  Fed.  24,  42-3,  affirmed  s.  C, 
35  C.  C.  A.  62,  92  Fed.  868. 

Contra,  as  to  right  to  recover, 
but  not  denying  the  jurisdiction  of 
the  State  courts: 

Gatton  V.  Chicago,  R.  I.  &  P.  Ry. 
Co.,  95  Iowa  112,  63  N.  W.  589,  28 
L.  R.  A.  556. 

10  Ante  §  6. 
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state  commerce  act  that  tlie  defendant  carrier  should  "ufford 
all  reasonable,  proper,  and  equal  facilities  for  the  interchange 
of  traffic  between  their  respective  lines."  ^^ 

§  72.  The  subject  of  irade-iiijirks  is  within  tlie  coneur- 
rent  jurisdiction  of  the  Stiite  courts  aud  the  t'ircuit  Courts 
of  the  United  States. — The  general  concurrent  jurisdiction 
of  the  State  courts  and  the  Circuit  Courts  of  the  United  States 
embraces  the  subject-matter  of  trade-mark  cases.^  To  justify 
the  Circuit  Court  in  taking  jurisdiction  of  a  trade-mark  case, 
however,  upon  removal  from  a  State  court,  the  case  must  fall 
within  some  particular  jurisdictional  clause  of  the  statute,  as 
that  the  parties  are  citizens  of  different  States,^  or  that  the 
suit  arises  directly  under  the  trade-mark  act  of  Congress  ;^ 


1124  St.  L.  379,  1  Supp.  520,  §  3, 
enforced  in  Toledo,  A.  A.  &  N.  M. 
Ry.  Co.  15.  Pennsylvania  Co.,  54  Fed. 
730,  732,  19  L.  R.  A.  387. 

Compare  subsequent  proceedings 
in  same  case : 

Toledo,  A.  A.  &  N.  M.  R.  Co.  v. 
Pennsylvania  Co.,  54  Fed.  746,  19 
L.  R.  A.  395; 

Ex  parte  Lennon,  22  U.  S.  App. 
561,  12  C.  C.  A.  134,  64  Fed.  320; 

Ex  parte  Lennon,  166  U.  S.  548, 
17  Sup.  Ct.  658,  41  L.  1110. 

§  72. 

1  Ke  Keasbey  &  Mattison  Co.,  160 
U.  S.  221,  16  Sup.  Ct.  273,  40  L.  402. 

2  Cases  of  original  jurisdiction, 
in  which  the  same  principle  is  in- 
volved : 

Elgin  National  Watch  Co.  v.  Illi- 
nois Watch-Case  Co.,  179U.  S.  665, 
21  Sup.  Ct.  270,  45  L.  — ,  affirming 
Illinois  Watch-Case  Co.  v.  Elgin 
Nat.  Watch  Co.,  35  C.  C.  A.  237,  94 
Fed.  667,  which  reversed  Elgin  Nat. 
Watch  Co,  V.  Illinois  Watch-Case 
Co.,  89  Fed.  487; 

Burt  V.  Smith,  .35  U.  S.  App.  837, 
17  C.  C.  A.  573,  71  Fed.  161 ; 

Allen  B.  Wrisley  Co.  v.  George  E. 
Rouse  Soap  Co.,  62  U.  S.  App.  240, 
32  C.  C.A.  496,  90  Fed.  5; 


La  Croix  v.  May,  15  Fed.  236; 

Luyties  v.  lloUender,  21  Fed.  281, 
22  Blatchf.  413; 

Schumacher  v.  Schwencke,  26 
Fed.  818; 

Graveley  v.  Graveley,  42  Fed.  265; 

Battle  V.  Finlay,  50  Fed.  106; 

Prince's  Metallic  Paint  Co.  v. 
Prince  Manuf'g  Co.,  53  Fed.  493. 

3  "  An  act  to  authorize  the  regis- 
tration of  trade-marks  and  protect 
the  same,"  approved  March  3,  1881, 
21  St.  L.  502,  1  Supp.  322,  construed 
in.  cases  cited  in  preceding  note, 
and  in 

Glotin  V.  Oswald,  65  Fed.  151. 

Compare  cases  under  the  prior 
statute : 

Trade-Mark  Cases,  100  U.  S.  82, 
25  L.  550; 

Duwell  V.  Bohmer,  8  Fed.  Cas. 
181,  2  Flip.  168,  14  O.  G.  270, 10  Chi. 
Leg.  News  356,  3  Cin.  Law  Bui.  533, 
Cox  Manual  Trade-Mark  Cas.  351, 
6  Reporter  262,  24  Int.  Rev.  Rec. 
254,  overruled  in  effect  by  Trade- 
Mark  Cases,  supra; 

Leidersdorf  v.  Flint,  15  Fed.  Cas. 
260,  8  Biss.  327,  18  Am.  Law  Reg. 
(N.  S.)  37,  7  Cent.  Law  J.  405,  7  N. 
Y.  Wkly.  Dig.  360,  0  Reporter  739, 
18  Alb.  Law  J.  382,  429,  13  Am. 
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and  the  sum  or  value  in  controversy  must  exeed  -$2,000,  ex- 
clusive of  interest  and  costs,  as  in  other  cases,*  although  a 
Circuit  Court  may  take  original  jurisdiction  of  a  case  under  the 
act  of  Congress  where  there  is  a  smaller  sum  or  value  in  con- 
trove  rsy.^ 

§  73.  A  habeas  corpus  proceeding  is  uot  removable  from 
a  State  court  to  a  Uuited  States  Circuit  Court. — A  habeas 
corpus  proceeding  is  a  suit,  but  not  a  removable  one.^  There 
are  at  least  two  sufficient  reasons  for  denying  the  removabil- 
ity of  habeas  corpus  proceedings  : 

Fi7'st :  The  original  jurisdiction  of  the  United  States 
Courts  in  habeas  corpus  cases  is  not  derived  from  section  one 
of  the  present  judiciary  act.^ 

Second :  The  controversy  in  a  habeas  corpus  case  does  not 


Law  llev.  390,  Cox  Manual  Trade- 
Mark  Cas.  3(30,  11  Chi.  Leg.  News 
t)(J,  24  lut.  Eev.  Kec.  373,  35  Leg. 
Int.  4GS,  followed  in  Day  v.  Walls, 
7  Fed.  Cas.  278,  35  Leg.  Int.  468. 

*  Post  §  81. 

5  Glotin  V.  Oswald,  65  Fed.  151. 

Bat  there  is  a  query  <as  to  this  in 

Re  Keasbey  &  Mattison  Co.,  IGO 
U.  S.  221,  16  Sup.  Ct.  273,  40  L.  402. 

§73. 

1  Kurtz  V.  Moffitt,  115  U.  S.  487, 
6  Sup.  Ct.  148,  29  L.  458. 

2U.  S.  Rev.  St.,  §  751,  et  seq., 
give  to  such  Courts  their  power  to 
issue  writs  of  habeas  corpus. 

King  V.  McLean  Asylum,  21  U.  S. 
App.  481,  12  C.  C.  A.  145,  64  Fed. 
331,  26  L.  R.  A.  784. 

For  interesting  discussions  of  the 
disputed  questions  in  reference  to 
granting  the  writ  of  habeas  corpus 
by  United  States  Courts,  see,  on 
one  side: 

Ex  parte  Burrus,  136  U.  S.  586, 
10  Sup.  Ct.  850,  34  L.  500; 

Ex  parte  Young,  50  Fed.  526; 

In  re  Barry,  42  Fed.  113,  136  U.  S. 
597  note,  34  L.  503  note,  Brunner 
Col.  Cas.  533,  7  Law  Rep.  374,  11 
Hunt  Mer.  Mag.  265; 


Ex  parte  Everts,  8  Fed.  Cas.  909, 
1  Bond  197,  7  Am.  Law  Reg.  79. 

Contra : 

Bennett  v.  Bennett,  3  Fed.  Cas. 
212,  1  Deady299; 

Ex  parte  Des  Rochers,  7  Fed. 
Cas.  537,  1  McAll.  68; 

Ex  parte  Randolph,  20  Fed.  Cas. 
242,  2  Brock.  447; 

Uuited  States  v.  Green,  26  Fed. 
Cas.  30,  3  Mason  482; 

United  States  v.  Williamson,  28 
Fed.  Cas.  686,  4  Am.  Law  Reg.  5, 
5  Pa.  Law  J.  Rep.  377- 

The  whole  subject  is  learnedly 
discussed  in 

King  V.  McLean  Asylum,  21  U.  S. 
App.  407,  12  C.  C.  A.  139,  64  Fed. 
325; 

King  r.  McLean  Asylum,  21  U.  S. 
App.  481,  12  C.  C.  A.  145,  64  Fed. 
331,  26  L.  R.  A.  784, 
where  the  conclusion  is  reached 
that  a  United  States  Circuit  Court 
has  jurisdiction  of  a  suit  for  a 
writ  of  habeas  corpus  ad  subjicien- 
diuii  upon  the  ground  of  diverse 
citizenship,  although  it  can  exer- 
cise no  power  as  parens  patriae. 
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involve  a  question  of  money  or  property  of  a  pecuniary  value.^ 
The  removal  act  under  consideration  applies  only  to  cases 
in  which  there  is  a  controversy  as  to  money  or  property  or 
rights  of  a  pecuniary  value* 

§  74.  A  suit  <()  enjoin  a  pending  suit  in  a  State  court,  be- 
inj?  one  of  which  a  Uniled  States  Circuit  Court  is  forbiddeu 
to  talie  jurisdiction,  cannot  be  removed  thereto  Ironi  a 
State  court. — The  United  States  Courts  are  forbidden  to  en- 
join proceedings  in  State  courts,  except  as  authorized  by  laws 
relating  to  bankruptcy  proceedings.^     It  was  the  opinion  of 


3  Kurtz  V.  Moffitt,  115  U.  S.  487, 
6  Sup.  Ct.  148,  29  L.  4r>8; 

Barry  v.  Mercein,  5  How.  103,  12 
L.  70; 

Ex  parte  Everts,  8  Fed.  Cas.  909, 
1  Bond  197,  7  Am.  Law  Keg.  79. 

■*  Post  §  80,  and  quotation  in 
note  2  from  Kurtz  v.  Moffitt,  115 
U.  S.  487,  6  Sup.  Ct.  148,  29  L.  458. 

§74. 

1 "  The  writ  of  injunction  shall  not 
be  granted  by  any  Court  of  the 
United  States  to  stay  proceedings 
in  any  court  of  a  State,  except  in 
cases  where  such  injunction  may 
be  authorized  by  any  law  relating 
to  any  proceedings  in  bankruptcy." 
Rev.  St.  U.  S.,  §  720,  enforced  in 

United  States  v.  Parkhurst-Davis 
Merc.  Co.,  176  U.  S.  317,  20  Sup.  Ct. 
423,  44  L.  485 ; 

Harkrader  v.  Wadley,  172  U.  S. 
148,  19  Sup.  Ct.  119,  43  L.  399; 

Kx  parte  Sawyer,  124  U.  S.  200, 
8  Sup.  Ct.  482,  31  L.  402; 

Sargent  v.  Helton,  115  U.  S.  348, 
6  Sup.  Ct.  78,  29  L.  412; 

Dial  V.  Reynolds,  96  U.  S.  340,  24 
L.  644; 

Haines  v.  Carpenter,  91  U.  S.  254, 
23  L.  345; 

Slaughter-House  Cases,  10  Wall. 
273,  19  L.  915; 

Peck  V.  Jenness,  7  How.  612,  12 
L.  841; 

Whitney     (Gaines'     Adm'r)     v. 

9 


Wilder,  13  U.  S.  App.  180,  4  C.  C. 
A.  510,  54  Fed.  554; 

American  Ass'n  v.  Hurst,  16  U. 
S.  App.  325,  7  C.  C.  A.  598,  59  Fed.  1 ; 

Southern  Bank  &  Trust  Co.  «. 
Folsom,  43  U.  S.  App.  713,  21  C.  C. 
A.  568,  75  Fed.  929; 

Central  Trust  Co.  v.  Grantham, 
53  U.  S.  App.  647,  27  0.  C.  A.  570, 
83  Fed.  540; 

Mills  V.  Provident  Life  &  T.  Co., 
40  C.  C.  A.  394,  100  Fed.  344,  re- 
versing Provident  Life  &  T.  Co.  v. 
Mills,  91  Fed.  435; 

Oliver  v.  Parlin  &  Orondorff  Co., 
—  C.  C.  A.  — ,  105  Fed.  272; 

Aultman  &  Taylor  Co.  v.  Brum- 
field,  102  Fed.  7; 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  St. 
Joseph  Union  Depot  Co.,  92  Fed. 
22; 

Simpson  v.  Ward,  80  Fed.  561; 

Baker  v.  Ault,  78  Fed.  394; 

Louisville  Tr.  Co.  v.  Cincinnati, 
73  Fed.  716,  734; 

Molony  v.  Mass.  Ben.  Ass'n,  53 
Fed.  209; 

Hemsley  v.  Myers,  45  Fed.  283; 

Dillon  V.  Kansas  City  S.  B.  Ry. 
Co.,  43  Fed.  109; 

Suess  V.  Noble,  31  Fed.  855; 

Yick  Wo  V.  Crowley,  26  Fed.  207, 
11  Sawy.  422; 

Hamilton  v.  Walsh,  23  Fed.  420; 

Harrison  Wire  Co.  v.  Wheeler,  11 
Fed.  206; 
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Justice  Story  that  the  United  States  Courts  canuot  enjoin  par- 
ties from  instituting  proceedings  in  State  courts,  and  that 
State  courts  cannot  enjoin  parties  from  instituting  proceedings 
in  the  United  States  Courts ;  and  this  opinion  is  referred  to 
with  apparent  approval  by  the  Supreme  Court.^     In  the  ab- 


Evans  v.  Pack,  8  Fed.  Cas.  875,  2 
Flip.  267,  7  Cent.  L.  J.  409,  7  Re- 
porter 70,  2  Tex.  Law  J.  356,  13 
Am.  Law.  Rev.  375. 

Some  of  the  United  States  Courts 
have,  of  late  years,  very  much  re- 
stricted the  scope  of  Rev.  St.  U.  S., 
§  720.  The  words  "  pending  in  the 
State  court  when  suit  is  begun  in 
the  United  States  Court,"  have 
been  interpolated  into  this  statute 
by  construction.  Proceedings  not 
yet  begun  in  State  courts  have  been 
enjoined  by  United  States  Courts. 

Texas  &  P.  Ry.  Co.  v.  Kuteman, 
13  U.  S.  App.  99,  4  C.  C.  A.  503,  54 
Fed.  547; 

Tuchman  v.  Welch,  42  Fed.  548 
(overruled  in  Hemsley  ».  Myers,  45 
Fed.  283); 

Fisk  V.  Union  Pac.  R.  Co.,  9  Fed. 
Cas.  167,  10  Blatchf.  518; 

Louisiana  State  Lottery  Co.  v. 
Fitzpatrick,  15  Fed.  Cas.  970,  3 
Woods  222; 

Live-Stock  D.  &  B.  Ass'ntj.  Cres- 
cent City  L.-S.  L.  &  Slaughter- 
House  Co.  ("The  Slaughter-House 
Case"),  15  Fed.  Cas.  649,  1  Abb. 
U.  S.  388,  3  Chi.  Leg.  News  17,  13 
Int.  Rev.  Rec.  20,  5  Am.  Law.  Rev. 
171,  1  Woods  21. 

In 

Reagan  v.  Farmers'  Loan  &  Trust 
Co.,  154  U.  S.  362,  14  Sup.  Ct.  1047, 
38  L.  1014  (s.c,  at  Circuit,  decided 
with  Mercantile  Trust  Co.  v.  Texas 
&  P.  Ry.  Co.,  51  Fed.  529), 
the  Supreme  Court  sustained  the 
right  of  the  United  States  Circuit 
Court  to  award  an  injunction  to 
prevent   the  bringing  of   criminal 


proceedings  in  a  State  court;  but 
Rev.  St.,  §  720,  was  not  considered, 
so  far  as  ai)pears  from  the  opinion, 
and  no  satisfactory  reason  is  given 
for  takiug  jurisdiction,  except  that 
the  suit  was  authorized  by  the  stat- 
ute of  Texas  then  in  controversy. 

In 

Central  Trust  Co.  v.  Citizens'  St. 
R.  Co.,  80  Fed.  218;  s.  c,  82  Fed. 
1,  Judge  Sho waiter  enjoined  the 
prosecution  of  pending  suits,  civil 
and  criminal,  in  the  State  courts,  as 
well  as  the  beginning  of  new  ones, 
for  the  enforcement  of  a  statute, 
claimed  to  be  void.  But  so  far  as 
the  decree  in  that  case  prohibited 
the  prosecution  of  pending  suits,  it 
is  void,  according  to  the  holding  of 
Judge  (now  Justice)  Brown,  in 
Evans  v.  Pack,  supra,  and  the  deci- 
sion of  the  Supreme  Court  in  Ex 
parte  Sawyer,  supra,  which  is  ap- 
proved in  Harkrader  v.  Wadley, 
stipra. 

2  Moran  v.  Sturges,  154  U.  S.  256, 
14  Sup.  Ct.  1019,  38  L.  981  (citing 
Story  Eq.  §900,  Story  Const. 
§1757); 

Central  Nat.  Bank  v.  Stevens,  169 
U.  S.  432,  18  Sup.  Ct.  403,  42  L.  807. 

The  recent  decisions  to  the  con- 
trary are  indefensible  in  principle, 
and  are  to  be  regretted,  as  they  stir 
up  discontent  among  the  people, 
it  being  generally  considered  as 
bald  usurpation  for  a  United  States 
Court  to  enjoin  a  party  from  bring- 
ing a  suit  in  a  court  of  his  State 
to  enforce  his  rights.  But  there 
seems  little  hope  that  the  United 
States  Courts  will  soon  let  go  of 
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sence  of  a  statute,  by  the  rule  of  comity,  a  United  States 
Court  should  not  interfere  with  proceedings  pending  in  a 
Stiite  court  or  a  State  court  interfere  with  proceedings  pend- 
ing in  a  United  States  Court,  or  one  State  court  interfere  with 
the  pending  proceedings  of  another  State  court.'^ 

As  a  United  States  Circuit  Court  has  no  jurisdiction  thereof, 
a  suit  for  an  injunction  "  to  stay  proceedings  in  any  court  of 


this  power  to  enjoin  the  beginning 
of  contemplated  suits  which  they 
have- assumed. 

Smytli  V.  Ames,  169  U.  S.  466,  18 
Sup.  Ct.  418,  42  L.  819; 

Cotting  V.  Kansas  City  Stock- 
Yards  Co.,  79  Fed.  679. 

In 

American  Wringer  Co.  v.  Ionia, 
76  Fed.  6, 

it  is  said  that  there  is  "grave  and 
serious  doubt"  of  the  right  of  the 
United  States  Circuit  Court  to  en- 
join the  proceedings  of  a  city  then 
pending,  or  about  to  be  brought, 
to  enforce  a  penal  ordinance,  in- 
volving no  property  right.  The 
general  rule  is  that  criminal  or 
qua.si-criminal  suits  cannot  be 
enjoined  by  any  court  of  equity, 
without  reference  to  Rev.  St.,  §  720. 

Harkrader  v.  Wadley,  172  U.  S. 
148,  19  Sup.  Ct.  119,  4.3  L.  399; 

Northern  Pac.  K.  Co.  v.  Cannon, 
49  Fed.  517; 

Minneapolis,  St.  P.  &  S.  S,  M. 
Ry.  Co.  V.  Milner,  .57  Fed.  276. 

The  right  of  a  party  affected 
thereby  to  enjoin,  in  a  State  court, 
the  enforcement  of  a  void  city 
ordinance  by  penal  prosecutions  in 
the  State  courts,  is  asserted  in 

Davis  V.  Fasig,  128  Ind.  271,  27 
N.  E.  726  (citing  Baltimore  v. 
Radecke,  49  Md.  217,  33  Am.  R. 
239); 

Sylvester  Coal  Co.  v.  St.  Louis, 
130  Mo.  323,  32  S.  W.  049,  51  Am. 
St.  R.  566. 


^  Among  the  numerous  cases  to 
this  effect,  the  following  are  a  few: 

Shields  o.  Coleman,  157  U.S.  168, 
15  Sup.  Ct.  570,  39  L.  660; 

Moran  v.  Sturges,  154  U.  S.  256, 
14  Sup.  Ct.  1019,  38  L.  981 ; 

Porter  v.  Sabin,  149  U.  S.  473,  13 
Sup.  Ct.  1008,  37  L.  815; 

Leadville  Coal  Co.  v.  McCreery, 
141  U.  S.  475,  12  Sup.  Ct.  28,  35  L. 
824; 

Central  Trust  Co.  v.  Seas(mgoo(i, 
130  U.  S.  482,  9  Sup.  Ct.  575,  32  L. 
985; 

Davenport  v.  Lord,  9  Wall.  409, 
19  L.  704; 

Leathe  v.  Thomas,  38  C.  C.  A. 
75,  97  Fed.  136; 

Scott  V.  Runner,  146  Ind.  12,  44 
N.  E.  755,  58  Am.  St.  R.  345. 

A  United  States  Court  will  en- 
join, by  ancillary  bill,  a  civil  pro- 
ceeding brought,  or  about  to  be 
brought,  in  a  State  court,  in  hos- 
tility to  some  suit  already  pending 
in  the  United  States  Court. 

Terre  Haute  &  I.  R.  Co.  v.  Peoria 
&  P.  U.  R.  Co.,  82  Fed.  943; 

Ward  V.  San  Diego  Land  &  Town 
Co.,  79  Fed.  665; 

Lanning  r.  Osborne,  79  Fed.  657; 

In  re  Whitelaw,  71  Fed.  733; 

Colby  V.  La  Grange,  65  Fed.  554; 

Bowdoin  College  v.  Merritt,  59 
Fed.  6; 

Central  Trust  Co.  v.  St.  Louis, 
A.  &  T.  Ry.  Co.,  59  Fed.  385; 

Sharon  v.  Trrry,  36  Fed.  337, 365- 
6,  13  Sawy.  387,  1  L.  R.  A.  572; 


132 


THE   REMOVAL   OF   CAUSES. 


[§74 


a  State,"  is  not  removable  from  a  State  court  to  a  United 
States  Circuit  Court* 


Fisk  V.  Union  Pac.  R.  Co.,  9  Fed. 
Cas.  167,  10  Blatchf.  518. 

The  power  to  enjoin  lias  been 
said  to  extend  to  criminal  prosecu- 
tions "  when  the  parties  sought  to 
be  enjoined  have,  as  plaintiffs,  sub- 
mitted themselves  to  the  Court  by 
a  bill  in  equity  as  to  the  matter  or 
right  affected  by  or  involved  in  the 
criminal  procedure." 

Spink  V.  Francis,  19  Fed.  670; 
s.  c,  20  Fed.  507. 

But  this  limitation  is  very  strictly 
enforced.     . 

Ex  parte  Sawyer,  124  U.  S.  200, 
8  Sup.  Ct.  482,  31  L.  402; 

Harkrader  r.  Wadley,  172  U.  S. 
148,  19  Sup.  Ct.  119,  48  L.  399,  re- 
versing a  judgment  in  Jutheas  cor- 
pus based  on  the  order  of  injunc- 
tion in  Wadley  v.  Blount,  65  Fed. 
667. 

This  power  to  enjoin  hostile  pro- 
ceedings by  ancillary  bill,  is  based, 
in  some  of  the  cases  cited,  upon 
U.  S.  Rev.  St.,  §  716: 

"The  Supreme  Court  and  the 
Circuit  and  District  Courts  shall 
have  power  to  issue  writs  of  scire 
facias.  They  shall  also  have  poAver 
to  issue  all  writs  not  specifically 
provided  for  by  statute,  which  may 
be  necessary  for  the  exercise  of 
their  resjiective  jurisdictions,  and 
agreeable  to  the  usages  and  prin- 
ciples of  law." 

As  to  a  United  States  Circuit 
Court  granting  an  injunction  to 
stay  proceedings  in  the  State  court 
from  which  a  cause  is  removed, 
after  the  removal  of  a  suit  to  the 
United  States  Circuit  Court,  see 
post  §  180. 

*  Lawrence  v.  Morgan\s  L.  tfc  T. 
R.  d:  S.  Co.,  121  U.  S.  634,  7  Sup. 
Ct.  1013,  30  L.  1018; 


jyiggs  V.  Wolcott,  4  Cranch  179, 
2  L.  587; 

Kelly  Maus  &  Co.  ».  Sioux  Nat. 
Bank,  81  Fed.  3; 

Edwards  Manuf'g  Co.  v.  Sprague, 
76  Me.  53. 

This  rule  was  not  enforced  in 

Bondurant  v.  Watson,  103  U.  S. 
281,  26  L.  447,  affiiming  Watson  w. 
Bondurant,  29  Fed.  Cas,  426,  2 
Woods  166,  3  Cent.  Law  J.  398,  and 
disapproving  on  the  question  of 
removal,  Watson  v.  Bondurant,  30 
La.  Ann.  1, 

where  plaintiff  procured  from  the 
State  court,  before  the  removal,  a 
pi-elimiuary  injunction  staying  pro- 
ceedings in  a  State  court,  and  de- 
fendant removed  the  suit  for  a 
permanent  injunction  to  the  United 
States  Circuit  Court,  under  the  act 
of  1875,  ante  §  7,  note  7. 

In 

Hunt  V.  Fisher,  29  Fed.  801; 

Perry  v.  Sharpe,  8  Fed.  15; 

Smith  V.  Schwed,  6  Fed.  455,  2 
McCr.  441, 

removals  were  effected  by  plaintiffs 
after  preliminary  injunctions  had 
been  granted  in  the  State  courts. 

The  limitation,  in  section  two  of 
the  act  of  1875  as  amended  by  that 
of  1887-8,  of  the  right  of  removal 
to  the  United  States  Circuit  Court, 
to  "such  suits  as  might  have  been 
brought  in  that  Court  by  the  plain- 
tiff under  the  first  section," — 

Mexican  Nat.  R.  Co.  v.  Davidson, 
157  U.  S.  201,  15  Sup.  Ct.  563,  39 
L.  672,  - 

has  rendered  the  case  of  Bondurant 
V.  Watson,  svpra,  and  cases  follow- 
ing it,  inapplicable  under  the  pres- 
ent statute,  even  if  it  was  correctly 
decided,  which  is  seriously  doubted 
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§  75.  Has  !i  Unih'd  Stjites  Circuit  Couii,  uinlcr  (lie  pres- 
ent judiciary  act,  jurisdiclioii,  orii^nnal  or  ninoval,  of 
(iminciit  domain  proceedings  under  Slate  laws,  or  any  mat- 
ters connected  therovithJ— A  United  States  Circuit  C^ourt 
liad,  upon  sound  principle,  under  the  judiciary  act  of  1875,  ^ 
no  original  jurisdiction  of  a  proceeding  to  exercise  the 
power  of  eminent  domain  of  a  State,  no  original  right  to  de- 
termine whether  property  should  be  appropriated  by  a  State 
or  by  any  person  or  corporation  under  its  authority .'-^  The  au- 
thority, in  that  respect,  of  the  United  States  Circuit  Courts, 
has  not  been  increased  by  the  present  judiciary  act.^  The 
right  of  eminent  domain  of  the  several  States  cannot  be  ex- 
ercised by  the  United  States  Circuit  Courts,  by  original  pro- 
ceedings and  upon  removal,  without  the  States  surrendering 


by  Judge  Hammond  in  Hunt  v. 
Fisher,  supra. 

The  plaintiff  in  Lawrence  v. 
Morgan's  L.  &  T.  R.  &  S.  Co.,  supra, 
attempted  to  evade  the  rule  stated 
in  the  text,  by  procuring  from  the 
clerk  of  the  State  court,  without 
authority  of  law,  a  preliminary 
injunction,  which  the  court  only 
could  grant,  and  then  himself  re- 
moving the  cause.  But  this  at- 
tempted evasion  was  unsuccessful. 

Notwithstanding  the  clear  lan- 
guage of  the  statute  and  decisions, 
jurisdiction  upon  removal  from  a 
State  court  of  a  suit  to  enjoin  the 
prosecution  of  a  suit  in  a  State 
court  was  assumed  in 

Eureka  &  K.  R.  R.  Co.  v.  Cali- 
fornia &  N.  Ry.  Co.,  103  Fed.  897, 
upon  the  authority  of  the  cases 
under  the  act  of  1875. 

§  75. 

1  Ante  §  6,  note  5, 

2  "The  proceeding  in  the  present 
case  before  the  commissioners  ap- 
pointed to  appraise  the  land  was 
in  the  nature  of  an  inquest  to  as- 
certain its  value,  and  not  a  suit  at 


law,  in  the  ordinary  sense  of  those 
terms."  Mississippi  &  Rum  River 
Boom  Co.  V.  Patterson,  98  U.  S. 
403,  2^)  L.  20G,  approved  in  Pacific 
Railroad  Removal  Cases,  11.")  U.  S. 
1,  .5  Sup.  Ct.  1113,  29  L.  319. 

"The  general  rule  with  regard 
to  cases  of  this  sort  is,  that  the  ini- 
tial proceeding  of  appraisement  by 
commissioners  is  an  administrative 
proceeding,  and  not  a  suit."  Up- 
shur County  V.  Rich,  135  U,  S.  467, 
10  Sup.  Ct.  651,  34  L.  196. 

^  Ante  §  6. 

"  Do  the  appropriation  and  con- 
demnation of  lands  whereon  t&  con- 
struct the  drain  and  the  assessment 
of  benefits  upon  the  land  benefited 
by  its  construction  constitute  a 
controversy  of  a  civil  nature  at  law 
or  in  equity,  cognizable  by  the  Fed- 
eral Courts?  It  is  clear  that  the 
proceedings  had  by  and  before  the 
drainage  commissioners  do  not  con- 
stitute a  controversy  of  a  civil  na- 
ture at  law  or  in  equity."  In  re 
The  Jarnecke  Ditch,  69  Fed.  161, 
164. 
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to  the  United  States  Courts  the  ultimate  control  of  all  inter- 
nal improvements.'* 

The  appropriation  of  private  property  for  public  use  under 
a  State  law  is  an  act  of  sovereignty  on  the  part  of  the 


*  "  With  the  question  of  the  ap- 
propriation of  the  land  sought  to 
be  taken,  the  government  of  the 
United    States,  a   separate    sover- 
eignty, unless  it  is  the  party  seek- 
ing the  condemnation,  has  nothing 
to  do;  and  no  foreign  corporation 
can,  in  the  Courts  of  the  United 
States,  condemn  the  land  of  a  citi- 
zen of  a  State  for  the  use  of  such 
corporation;    and,    if   the   Federal 
Courts  have  not  original  jurisdic- 
tion for  such  purposes,  a  proceed- 
ing of  that  kind  instituted  in  the 
State  court  cannot  be  removed  to 
the  Federal     Courts,  because   the 
Federal  Courts  can  under  no  cir- 
cumstances  have    jurisdiction    in 
such  cases.     The  ccmtraiy  doctrine 
VFould  destroy  every  vestige  of  con-  ] 
trol  which  a  State  has  over  its  in- 
ternal affairs."    Baltimore  &  O.  R. 
Co.  V.  Pittsburg,  W.  &  K.  R.  Co., 
17  W.  Va.  812,  quoted  and  approved 
by  Judge  (now  Justice)  Brewer,  in 
Colorado  Midland  R.  Co.  v.  Jones, 
29  Fed.  193;  which  latter   case  is 
cited    with    approval  in    Searl   v. 
School  District  No.  2,  124  U.  S.  197, 
8  Sup.  Ct.  460,  31  L.  41.5. 

There  is  an  intimation  in  the  Kan- 
sas City  case. 

The  Pacific  Railroad  Removal 
Cases,  115  U.  S.  1,  5  Sup.  Ct.  1113, 
29  L.  319, 

which  was  a  proceeding  to  open  or 
widen  a  street,  that  the  right  of 
the  city  to  open  the  street  might 
be  contested  in  the  United  States 
Circuit  Court  on  removal.  The 
point  is  expressly  so  decided  in 

Mineral  Range  R.  Co.  v.  Detroit 


&  Lake    Superior   Copper  Co.,  25 

Fed.  515. 

It  would  seem  from  parts  of  the 

opinion  in 

Searl  v.  School   District  No.   2, 

124  U.  S.  197,  8  Sup.  Ct.  460,  31  L. 

415, 

that  the  question  is  there  decided. 

But  the  statement  that  the  preciee 

question     involved     there     "  was 

passed  upon  and  satisfactorily  dealt 

with,"  in 

Colorado  Midland  R.  Co.  v.  Jones, 

29  Fed.  193, 

in  which  only  the  amount  of  dam- 
ages was  in  controversy,  indicates 
that  this  is  not  correct.      In 

Leavenworth,  N.  &  S.  R.  Co,  v. 
Union  Pac.  R.  Co.,  29  Fed.  728, 
Judge  (now  Justice)  Brewer  as- 
sumed full  control  of  a  condemna- 
tion suit  upon  removal,  as  if  a 
United  States  Circuit  Court  has 
jurisdiction  to  determine  when  the 
power  of  eminent  domain  of  a 
State  shall  be  exercised,  and  itself 
administer  the  exercise  of  such 
power. 

It  is  said  of  tlie  West  Virginia 
case  above  quoted,  in  a  dictum  in 

Gerling  (Martin's  Adm'r)  v.  Bal- 
timore &  O.  R.  Co.,  151  U.  S.  673, 
14  Sup.  Ct.  533,  38  L.  311: 

"  That  decision  is  inconsistent 
with  the  decisions  of  this  Court," 
citing  Mississippi  &  Rum  River 
Boom  Co.  V.  Patterson,  supra 
(which  the  West  Virginia  case  ap- 
proves); the  Pacific  Railroad  Re- 
moval Cases,  Kupra ;  and  Searl  v. 
School  District  No.  2,  supra. 

But  there  is  no  necessary  conflict 
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State.^     It  is  not  in  any  proper  sense,  a  judicial  act/'     Such 


between  the  West  Virginia  case  and 
what  is  decided  iu  oithur  of  theso 
cases,  whatever  may  bo  said  of  some 
dicta  in  the  last  two  cases. 

^"  The  right  of  eminent  domain, 
that  is,  the  right  to  take  private 
property  for  public  uses,  appertains 
to  every  independent  government. 
It  requires  no  constitutional  recog- 
nition; it  is  an  attribute  of  sov- 
ereignty. The  clause  found  in  the 
constituti(ms  of  the  several  States 
providing  for  just  compensation 
for  property  taken  is  a  luere  limi- 
tation upon  the  exercise  of  the 
right.  When  the  use  is  public,  the 
necessity  or  expediency  of  appro- 
priating any  particular  property 
is  not  a  subject  of  judicial  cogni- 
'';ance."  Mississipjti  &  Rum  Kiver 
Boom  Co.  V.  Patterson,  98  U.  S.  403, 
25  L.  206. 

To  similar  effect, 

Colorado  Midland  R.  Co.  v.  Jones, 
29  Fed.  193; 

Cherokee  Nation  v.  Southern 
Kansas  R.  Co.,  33  Fed.  900; 

Lewis  on  Eminent  Domain,  §  1. 

•^  "  The  proceedings  to  condemn 
lands,  although  made  under  the 
railroad  laws  subject  to  judicial 
review  and  supervision  for  certain 
purposes,  are  not  in  themselves, 
and  never  have  been  regarded  as, 
judicial  proceedings."  Toledo, 
Ann  Arbor  &  Grand  Trunk  R.  Co. 
V.  Duulap,  47  Mich.  450,  11  N.  W. 
271. 

Unless  the  power  of  eminent  do- 
main is  restricted  by  the  constitu- 
tion of  the  State,  private  property 
may  be  taken  for  public  use  by  the 
legislature,  or  by  persons  or  cor- 
porations duly  authorized  by  it, 
without  resort  to  any  court,  and 
without  the  prior  assessment  or 
tender    of   damages,    leaving   the 


question  of  compensation  to  be 
afterwards  determined.  Michigan 
V.  Southern  Michigan  R.  Co.,  3 
Mich.  49(5. 

It  has  been  held  that  a  proceed- 
ing to  take  land  for  a  public  use  by 
condemnation  is  a  suit  at  common 
law. 

Kohl  V.  United  States,  91  U.  S. 
367,  23  L.  449; 

Cherokee  Nation  v.  Southern 
Kansas  R.  Co.,  135  U.  S.  U41,  10 
Sup.  Ct.  905,  34  L.  295; 

United  States  v.  Block  121,  24 
Fed.  Cas.  1176,  3  Biss.  208,  5  Chi. 
Leg.  News  302. 

The  error  of  this  holding  is 
clearly  pointed  out  iu  the  di.sseut- 
ing  opinion  of  Justice  Field  in 
Kohl  y.  United  States,  supra. 

If  this  be  the  law,  then  all  stat- 
utes conferring  the  power  of  emi- 
nent domain  on  non-judicial  bodies 
must  be  void;  for  courts  only  can 
exercise  j  udicial  powers.  But  these 
cases  do  not  correctly  state  the  law. 
If  limited  to  deciding  that  the 
amount  of  damages  that  a  land- 
owner will  sustain  is  a  question  for 
judicial  determination,  they  would 
be  in  harmony  with  other  cases, 
which  hold  that  an  owner  of  land 
taken  under  the  power  of  eminent 
domain  is  entitled  to  a  judicial 
determination  of  its  value. 

The  better  doctrine  is  that  stated 
by  Justice  Brewer  in 

Monongahela  Navigation  Co.  v. 
United  States,  148  U.  S.  312,  13 
Sup.  Ct.  622,  37  L.  4G3: 

"  The  legislature  may  determine 
what  private  property  is  needed  for 
public  jmrposes — that  is  a  question 
of  a  political  and  legislative  char- 
acter; but  when  the  taking  has 
been  ordered,  then  the  question  of 
compensation  is  judicial." 
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appropriation  is  frequently,  and  always  may  be,  made  by  an 
adiiiiiiistrative  body  or  ministerial  officer,  when  authorized 
by  the  laws  of  a  State.'  The  power  of  eminent  domain  be- 
longs to  the  legislative  department  of  the  government.*^ 

Under  the  removal  act  of  1875,'-'  the  question  of  compensa- 
tion for  land  appropriated,  if  triable  in  a  State  court,  might 
be  removed  to  a  United  States  Circuit  Court,"^     If,  under  the 


Of  tliis  quotation,  tlie  court  of 
appeals  of  Xew  York  says: 

"  It  is  the.  correct  and  sound 
view."  lu  re  Buffalo,  139  N.  Y. 
422,  34  N.  E.  1103. 

The  same  view  of  the  law  is 
stated  hy  Judge  Dillon. 

Dillon's  Municipal  Corporations, 
§§000,  019. 

The  distinction  between  the  au- 
thority to  take  land,  and  the  au- 
thority to  determine  the  comi)en- 
sation  for  the  land  taken,  is  dis- 
tinctly recognized  in 

United  States  v.  Jones,  109  U.  S. 
513,  3  Sup.  Ct.  340,  27  L.  1015. 

"  Lewis  on  Eminent  Domain, 
§  386. 

It  is  an  absurdity  to  say  that  a 
city  council  must  go  and  ask  a 
Court  of  the  United  States  for  per- 
mission to  open  a  street,  upon  no- 
lice  to  those  whose  property  is  to 
be  taken ! 

Lewis  on  Eminent  Domain,  §  239, 
and  casi'S  cited. 

When  a  ciurt  is  called  upon  to 
fix  the  value  of  land  taken  for  a 
school-liouse  by  a  township  trustee, 
the  court  has  no  authority  to  deter- 
mine by  a  trial  before  a  jury  "  the 
question  of  the  expediency  and  ne- 
cessity for  locating  the  school- 
house  on  the  land  selected  by  the 
trustee."  Braden  v.  McNutt,  114 
Ind.  214,  10  N.  E.  170. 

"The  question  of  necessity  is  not 
one  of  a  judicial  character,  but 
rather  one  for  determination  by  the 


lawmaking  branch  of  the  govern- 
ment." A.  Backus,  Jr.,  &  Sons  v. 
Fort  Street  Union  Depot  Co.,  109 
U.  S.  557,  18  Sup.  Ct.  445,  42  L.  853. 

^  Mississippi  &  Bum  River  Boom 
Co.  V.  Patterson,  98  U.  S.  403,  25  L. 
206; 

Shoemaker  v.  United  States,  147 
U.  S.  282,  13  Sup.  Ct.  301,  37  L.  170; 

Lewis  on  Eminent  Domain,  §  9, 
citing  Geizey  v.  Cincinnati,  W.  & 
Z.  R.  R.  Co.,  4  Ohio  St.  308,  323; 
Todd  V.  Austin,  34  Conn.  78. 

The  legislature  may  itself  exer- 
cise the  power  of  eminent  domain, 
or  may  delegate  the  power  to  such 
persons  or  corporations  as  it  may 
see  fit  and  control  the  manner  of 
its  exercise. 

Lewis  on  Eminent  Domain,  §§  237 
-245,  inclusive; 

Consumers'  Gas  Trust  Co.  v.  Har- 
less,  131  Ind.  440,  29  N.  E.  1062,  15 
L.  R.  A.  505. 

A  State  may  grant  the  power  of 
eminent  domain  to  its  corporations 
and  deny  its  exercise  by  corpora- 
tions of  other  States. 

Bostal  Tel.  Cable  Co.  v.  Cleve- 
land, C,  C.  &  St.  L.  R.  Co.,  94  Fed. 
234; 

Consumers'  Gas  Trust  Co.  v.  Ilar- 
less,  supra; 

Trester  v.  Missouri  Pac.  R.  Co., 
23  Neb.  242,  36  N.  W.  502. 

9  Ante,  §  7,  note  7. 

1*^  MississipjM  &  Rum  River  Boom 
Co.  V.  Patterson,  98  U.  S.  403,  25  L. 
206,  affirming  Patterson  v.  Missis- 
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present  judiciaiy  act,"  a  proceeding  under  a  State  law  to  con- 
demn land  and  determine  its  value  cannot  be  brought  in  a 
United  States  Circuit  Court,  there  can  be  no  jurisdiction  of 
such  a  suit  upon  removal  from  a  State  court ;  but  if  such  a  pro- 
ceeding may  be  brought  in  the  United  States  Circuit  Court, 
then  it  is  a  removable  one  when  brought  in  a  State  court. ^■- 
The  landowner  is  sometimes  called  plaintiff  and  sometimes 
defendant  in  condemnation  proceedings. ^^  If  he  is  a  plain- 
tiff', he  would  have,  for  that  reason,  no  right  to  remove  the 
proceedings. 1^     Jurisdiction  has  been  taken  upon  removal  in 


sippi  &  R.  R.  Boom  Co.,  18  Fed. 
Cas.  1328,  3  Dill.  465; 

Latlin  V.  Chicago,  W.  &  N.  R.  Co., 
33  Fed.  415; 

Banigan  v.  Worcester,  30  Fed. 
392; 

Colorado  Midland  R.  Co.  u.  Jones, 
29  Fed.  193; 

Reed  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  25  Fed.  88G; 

Norlhern  Pacific  Terminal  Co.  v. 
Loweuberg,  18  Fed.  339,  9  Sawy. 
348; 

Warren  v.  Wisconsin  Valley  R. 
Co.,  29  Fed.  Cas.  290,  6  Biss.  425,  7 
Chi.  Leg.  Xews  403,  2  Cent.  Law  J. 
542,  21  Int.  Rev.  Rec.  300. 

In  the  first  of  these  cases,  the 
trial  court  charged  the  jury: 

"The  only  question  for  j'ou  to 
determine  is,  what  is  the  just  and 
fair  value  of  the  land  of  Patterson 
which  the  boom  company  is  seek- 
ing to  appropriate  for  its  use?" 
18  Fed.  Cas.  1328,  supra. 

The  Supreme  Court  said  upon 
appeal : 

"  The  point  in  issue  was  the  com- 
pensation to  be  made  to  the  owner 
of  the  land;  in  other  words,  the 
value  of  the  property  taken.  No 
other  question  was  open  to  con- 
testation in  the  [State]  district 
court.  Turner  17.  Holleran,  11  Minn. 
253.  The  case  would  have  been  in 
no    essential    particular    different 


had  the  State  authorized  the  com- 
pany by  statute  to  appropriate  the 
particular  property  in  question, 
and  the  owners  to  bring  suit 
against  the  company  in  the  courts 
of  law  for  its  value.  That  a  suit 
of  that  kind  could  bo  transferred 
from  the  State  to  the  Federal  Court, 
if  the  controversy  were  between 
the  company  and  a  citizen  of  an- 
other State,  cannot  be  doubted. 
And  we  perceive  no  reason  against 
the  transfer  of  the  pending  case 
that  might  not  be  offered  against 
the  transfer  of  the  case  supposed." 
98  U.  S.  403,  supra. 
".l?i;e§  6. 

Postal  Tel.  Cable  Co.  v.  Cleve- 
land, C,  C.  &  St.  L.  R.  Co.,  94  Fed. 
234. 

1^  Hudson  River  R.  R.  &  T.  Co.  v. 
Day,  54  Fed.  545 ; 

Mt.  Washington  Ry.  Co.  v.  Coe, 
50  Fed.  637,  and  cases  cited. 

^^  Postal  148; 

Mt.  Washington  Ry.  Co.  v.  Coe, 
50  Fed.  637. 

The  landowner  was  held  a  plain- 
tiff, and  so  not  entitled  to  a  re- 
moval, in 

White  V.  Philadelphia,  8  Phila. 
(Pa.)  241. 

His  position,  as  to  damages,  was 
recognized  as  being  substantially 
that  of  a  plaintiff  in 
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several  such  cases.^^  Whether  any  United  States  Circuit 
Court  has  taken  original  jurisdiction  of  a  condemnation  case 
under  State  laws  is  doubtful.i^  It  is  doubtful  if  some  of 
these  cases  can  be  supported  on  principle. 

The  question  whether  property  shall  be  appropriated  being 
solely  a  non-judicial  question  to  be  decided  by  the  State  au- 
thorities, a  proceeding  to  determine  the  propriety  or  neces- 
sity, method  or  extent  of  any  proposed  appropriation  is  not 
within  the  original  jurisdiction  of  a  United  States  Circuit 
Court  or  removable  thereto  from  a  State  court. ^'^     On  the 


Mississippi  &  R.  R.  Boom  Co.  v. 
Patterson,  98  U.  S.  403,  25  L.  20G, 
quoted  iu  note  10  to  this  section. 

i^Terre  Haute  v.  Farmeis'  Loan 
&  T.  Co.,  cited  s.  c,  40  C.  C.  A. 
117,  99  Fed.  838; 

Byrnes  y.  Douglass,  48  U.  S.  App. 
526,  27  C.  C.  A.  399,  83  Fed.  45, 
affirming  Douglass  v.  Byrnes,  59 
Fed.  29,  s.  c,  63  Fed.  16; 

Postal  Tel.  Cable  Co.  v.  Southern 
Ry.  Co.,  88  Fed.  803;  s.  c,  90  Fed. 
30; 

Sugar  Creek,  P.  B.  &  P.  C.  R.  Co.  v. 
McKell,  75  Fed.  34; 

Madison  v.  Daley,  58  Fed.  751; 
Chicago  V.  Messier,  38  Fed.  302; 
Kansas  City  &  T.  R.  Co.  v.  Inter- 
state Lumber  Co.,  30  Fed.  9;  s.  c, 
37  Fed.  3. 

i«The  question  of  the  right  to 
condemn  was  decided  in 

Denver  R.  L.  &  C.  Co.  v.  Union 
Pac.  R.  Co.,  34  Fed.  386; 

Colorado  E.  Ry.  Co.  v.  Union 
Pac.  R.  Co.,  41  Fed.  293; 
but  whether  in  original  actions  or 
upon  removal  does  not  appear  from 
the  reports.  The  right  to  condemn 
was  denied  in  an  original  suit  in 

Postal  Tel.  Cable  Co.  v.  Cleve- 
land, C,  C.  &  St.  L.  R.  Co.,  94 
Fed.  234. 

In  some  cases,  condemnation  pro- 
ceedings have  been  remanded  be- 
cause  the    petitions   for    removal 


were  filed  too  late  in  the  State 
courts,  without  deciding  whether 
such  proceedings  could  have  been 
removed  in  apt  time. 

Minneapolis,  St.  P.  &  S.  S.  M. 
Ry.  Co.  V.  Nestor,  50  Fed.  1 ; 

Mt.  Washington  Ry.  Co.  v.  Coe, 
50  Fed.  637. 

In  other  cases,  such  proceedings 
have  been  remanded  for  want  of  a 
separable  controversy. 

Bellaire  v.  Baltimore  &  O.  R.  Co., 
146  U.  S.  117,  13  Sup.  Ct.  16,  36  L. 
910; 

Le  Mars  v.  Iowa  Falls  &  S.  C.  R. 
Co.,  48  Fed.  661,  4  McCrary  218; 

Seattle  &  M.  Ry.  Co.  v.  Washing- 
ton, 52  Fed.  594; 

Washington  v.  Columbus  &  C.  M. 
R.  Co.,  53  Fed.  673; 

In  re  The  Jarnccke  Ditch,  69  Fed. 
161. 

1'  New  York,  N.  H.  &  H.  R.  Co. 
V.  Cockcroft,  46  Fed.  881; 

Hartford  &  C.  W.  R.  Co.  v.  Mon- 
tague, 94  Fed.  227. 

It  is  very  common  in  taking  land 
for  streets,  highways,  ditches,  rail- 
way crossings,  etc.,  to  refer  the 
questions  of  the  propriety  of  the 
taking,  the  amount  of  land  to  be 
taken,  and  other  details,  to  admin- 
istrative boards,  most  frequently, 
perhaps,  called  commissioners, 
whose  action  is  non-judicial;  in 
other    cases,    the     municipal,    or 
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other  hand,  if  all  questions  that  are  non-judicial  have  been 
determined  before  going  into  court,  and  the  court  proceeding 
involves  only  the  judicial  question  of  compensation  for  the 
rights  taken,  the  cases  holding  similar  proceedings  under 
the  act  of  1875  to  be  within  the  jurisdiction  of  the  United 
States  Courts,  are  controlling  under  the  present  act.^'' 

§  76.  If  a  suit  of  which  (lie  State  courts  liave  exclusive 
jurisdiction  be  iniprovideutly  removed  to  a  United  States 
Circuit  Court,  it  should  be  remanded  and  not  dismissed. — 
Suits  are  brought  to  enforce  real  or  supposed  rights.  Plain- 
tiffs have  a  right  to  have  them  tried.  If  a  plaintiff  is  dragged 
away  with  his  suit  from  the  State  court  of  his  choice,  which 
has  jurisdiction,  to  a  United  States  Circuit  Court,  and  it 
turns  out  that  that  Court  has  no  jurisdiction  of  his  suit,  it 
should  be  returned  to  the  State  court  having  jurisdiction  of  it.^ 


quasi-puhUc  corporation,  exercis- 
ing the  power  of  eminent  domain, 
itself  decides  the  political  ques- 
tions involved  in  the  appropria- 
tion. But,  however  these  questions 
may  be  decided  under  State  laws, 
they  do  not  come  within  the  right- 
ful jurisdiction  of  the  Courts  of 
the  United  States. 

The  validity  of  condemnation 
proceedings  may  become  the  sub- 
ject of  judicial  investigation  in  sub- 
sequent actions. 

Norwood  V.  Baker,  172  U.  S.  269, 
19  Sup.  Ct.  187,  43  L.  443; 

Sweet  V.  Rechel,  159  U.  S.  380,  16 
Sup.  Ct.  43,  40  L.  188; 

Foltz  V.  St.  Louis  &  S.  F.  Ry.  Co., 
19  U.  S.  App.  576,  8  C.  C.  A.  635,  60 
Fed.  316,  affirming  St.  Louis  &  S.  F. 
Ry.  Co.  V.  Foltz,  52  Fed.  627; 

Baker  v.  Norwood,  74  Fed.  997, 
affirmed  above ; 

Barr  v.  New  Brunswick,  67  Fed. 
402; 

Coe  V.  Aiken,  61  Fed.  24; 

Saunders  v.  Bluefield  Water- 
works &  Imp.  Co.,  58  Fed.  133; 

Scott  V.  Toledo,  36  Fed.  385,  1  L. 
R.  A.  688; 


De  Varaigne  v.  Fox,  7  Fed.  Cas. 
558,  2BIatchf.  95; 

Eidenmiller  ?j.  Wyandotte,  8  Fed. 
Cas.  383,  2  Dill.  376,  5  Chi.  Leg. 
News  423. 

It  is  possible  that  the  removal 
in 

Madison  v.  Daley,  58  Fed.  7.51, 
cited  in  note  15, 

may  be  upheld  on  the  theory  that 
the  suit  removed  from  the  State 
court,  although  in  form  an  appeal 
from  an  order  of  condemnation 
made  in  the  exercise  of  the  (sup- 
posed) legislative  power  of  the  city 
council,  was  in  effect  a  judicial  pro- 
ceeding to  determine  the  validity  of 
the  condemnation  proceeding  of 
the  city  council,  without  the  court 
acquiring  the  right  to  review  the 
expediency  of  the  exercise  of  the 
legislative  power  of  such  city  coun- 
cil. 

Compare  ante  §  66, 

1*  Mississippi  c*^  Rum  River  Boom 
Co.  V.  Patterson,  98  U.  S.  403,  2--) 
L.  206,  and  cases  following  it,  cited 
supra,  note  10. 

§  76. 

1  This  was  long  ago  declared  in 
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The  practice  of  denying  a  plaintiff  a  hearing  in  either  court 
has  been  condemned  by  the  Supreme  Court  of  the  United 
States,  by  a  Circuit  Court  of  Appeals,  and  by  some  Circuit 
Courts.-     A  Circuit  Court  upon  removal  has  jurisdiction  to 


Pollard  r.  Dwiglit,  4  Cranch  421, 
2  L.  Gl5ti,  quoted  post  §  199,  note  4. 

2  In 

Cowley  r.  Northern  Pac.  R.  Co., 
159  U.  S.  5G9,  16  Sup.  Ct.  127,  40 
L.  263,  reversing  s.  c,  46  Fed.  32.';, 
it  is  held  that  a  case  removed  from  a 
State  court  having  jurisdiction  of 
it,  cannot  be  dismissed  in  the  Fede- 
ral Court  for  want  of  jurisdiction, 
thus  re-announcing  the  doctrine  of 
the  old  case  of 

Pollard  13.  Dwight,  4  Cranch  421, 
2  L.  666,  quoted  post  §  199,  note  4. 

In 

Gates  V.  Allen,  149  U.  S.  451,  13 
Sup.  Ct.  883,  37  L.  804, 
it  is  said: 

"It  is  not  to  be  concluded  where 
diverse  citizeuship  might  enable 
the  parties  to  remove  a  case  but 
for  the  objection  arising  from  the 
nature  of  the  controversy,  that,  if 
such  removal  has  been  had,  the  suit 
must  be  dismissed  on  the  ground 
of  want  of  jurisdiction.  On  the 
contrary,  we  are  of  opinion  that  it 
is  the  duty  of  the  Circuit  Court 
under  such  circumstances  to  re- 
mand the  cause." 

Circuit  Court  decisions: 

Purdy  V.  Wallace  Midler  &  Co., 
81  Fed.  513; 

Gombert  v.  Lyon,  80  Fed.  305 ; 

Richmond  v.  Brookings,  48  Fed. 
241; 

Perry  v.  Clift,  32  Fed.  801 ; 

Northern  Pac.  Ter.  Co.  v.  Lowen- 
berg,  18  Fed.  339,  341,  9  Sawy.  348; 

United  States  v.  Ottman,  27  Fed. 
Gas.  387,  1  Hughes  313; 

New  Jersey  v.  Babcock,  18  Fed. 
Gas.  82,  4  Wash.  C.  C.  344; 


Bliven  i\  New  England  Screw 
Co.,  3  Fed.  Cas.  715,  3  Blatchf.  111. 

"If  it  is  'a  suit'  which  can  be 
removed  into  this  Court,  then  this 
Court  must  have  jurisdiction  to 
try  it.  The  object  of  removing  a 
case  from  the  State  to  the  Federal 
Court  is  to  try  it  in  the  latter  Court. 
Any  cause  that  cannot  be  tried  in 
the  Federal  Court  after  it  is  re- 
moved into  that  Court  for  want  of 
jurisdiction  is  not  a  removable 
case."  Colorado  v.  Colorado  Cent. 
R.  Co.,  42  Fed.  638. 

Similar  language  is  used  in 

Morrison  v.  North  Am.  Transp. 
&  Trading  Co.,  85  Fed.  802. 

It  is  clear  that  the  Courts  de- 
cided correctly  that  these  two  cases 
should  not  be  dismissed.  It  is 
equally  clear  that  both  should  liave 
been  remanded  to  the  State  courts. 

^ji^e  §  51  and  2)ost  §  137. 

In  line  with  this  is  what  is  said 
by  the  Circuit  Court  of  Appeals  of 
the  Fifth  Circuit  in 

North  Alabama  Dev.  Co.  v. 
Orman,  13  U.  S.  App.  215,  5  C.  C.  A. 
22,  55  Fed.  18: 

"If  by  reason  of  the  nature  of 
the  cause  of  action,  the  Circuit 
Court  would  not  have  jurisdiction 
to  adjudge  the  issues  joined,  it 
would  seem  that  the  plaintiff  would 
not  lose  his  action,  but  the  cause 
would  be  remanded  to  the  court 
which  had  jurisdiction.'^ 

The  same  court  announced  the 
same  doctrine  in 

Levinski  v.  Middlesex  Banking 
Co.,  34  C.  C.  A.  452,  92  Fed.  449. 

For  cases  that  have  been  dis- 
missed  in   United    States    Circuit 
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try  any  suit  that  may  be  lawfully  removed  thereto  from  a 
State  court.^ 


Courts  for  want  of  jurisdiction  of 
the  subject-matter,  after  removal 
based  on  diverse  citizenship,  see 
ante  §08,  note  8. 

It  was  lield  in 

Seelif^son's  Ex'rs  v.  Texas  Transp. 
Co.,  70  Tex.  198,  7  S.  W.  708,  ap- 
proved in  Birdseyo  v.  Shaeffer,  37 
Fed.  821,  828, 

that  upon  tlie  entry  of  an  order  of 
dismissal,  by  the  United  States 
Circuit  Court,  for  want  of  juris- 
diction, of  a  suit  removed  from  a 
State  court,  the  State  court  should 
resume  jurisdiction  of  it,  thus  giv- 
ing an  order  of  dismissal  the  effect 
of  an  order  remanding  the  suit  to 
the  State  court. 

Post  §  204. 

Whatever  may  be  thought  of  the 
reasoning  of  the  decision,  the  re- 
sult reached  is  unquestionably  just. 

It  appears,  however,  from  the 
decision  of  the  United  States  Su- 
preme Court  that  the  order  made 


by  the  United  States  Circuit  Court 
in  that  suit  was  an  order  remand- 
ing it,  instead  of  one  dismissing 
it,  as  stated  by  the  supreme  court 
of  Texas. 

Texas  Transp.  Co.  v.  Seeligson, 
122  U.  S.  519,  7  Sup.  Ct.  1261,  30  L. 
1150. 

•'  This  is  very  clear  under  the 
existing  statute,  ante  §§  6,  7,  and 
was  so  held,  by  the  weight  of  au- 
thority, under  the  provisions  of 
former  acts. 

Cases  cited  in  notes  1  and  2  to 
this  section ; 

Bushnell  v.  Kennedy,  9  Wall. 
387,  19  L.  730; 

Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Ramsey,  22  Wall.  322,  22  L.  823, 
quoted  post  §  159,  note  1 ; 

Sands  v.  Smith,  21  Fed.  Cas.  345, 
1  Abb.  (U.  S.)  368,  1  Dill.  290,  4 
West.  Jur.  189; 

Sayles  v.  Northwestern  Ins.  Co., 
21  Fed.  Cas.  608,  2  Curt.  212. 
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CHAPTER  VI. 


AJVIOUNT  IN  CONTROVERSY. 


§  77.  There  must  be  a  '*  controversy,"  a  "  matter  in  dis- 
pute,"^ to  make  a  cause  removable. — The  statute  does 
not  provide  for  the  removal  of  an  ex  'parte  cause,  however 
important  the  questions  involved  may  be.  To  be  remova- 
ble, a  suit  must  be  between  parties,  plaintiff  and  defendant.*'^ 
A  suit  involving  a  controverted  right  to  money  or  property, 
an  actual  dispute  between  adverse  litigants  in  a  State  court, 
is  the  kind  of  suit  contemplated  by  the  removal  act.^ 

It  is  the  purpose  to  discuss  in  this  chapter  the  pecuniary 
character  of  a  removable  controversy,  the  necessary  amount 
thereof,  and  the  rules  by  which  the  amount  is  to  be  deter- 
mined. 

As  the  statute  requires — generally  if  not  universally — the 
same  amount  to  be  involved  to  make  a  suit  removable  as  to 
give  original  jurisdiction  thereof  to  a  United  States  Circuit 
Court,  the  cases  upon  the  amount  necessary  to  give  original 
jurisdiction  are  equally  applicable  upon  the  subject  of  juris- 


§77. 

'^Ante  §  7. 

"  By  matter  in  dispute  is  meant 
the  subject  of  litigation — the  mat- 
ter for  which  the  suit  is  brouglit — 
and  upon  wliich  issue  is  joined, 
and  in  relation  to  which  jurors  are 
called  and  witnesses  examined." 
Lee  V.  Watson,  1  Wall.  .337,  17  L. 
5.57;  Simon  v.  House,  46  Fed.  317. 

2  This  clearly  appears  from  the 
language  of  the  statute,  ante  §  7. 

2 But  jurisdiction  upon  removal 
is  determined  by  "the  amount  for 
which  judgment  was  claimed,  and 
which  was  to  be  adjudicated  upon 
in  the  action,"  and  not  by  the  evi- 


dence as  to  how  much  of  the  plain- 
tiff's claim  is  actually  disputed  by 
defendant. 

Gutwillig  V.  Zuberbier,  28  Fed. 
721; 

Kanouse  v.  Martin,  15  How.  198, 
14  L.  660. 

"  The  words  '  matter  in  dispute,' 
in  the  twelfth  section  of  the  judici- 
ary act,  do  not  refer  to  disputes  in 
the  country,  or  the  intentions  or  ex- 
pectations of  the  parties  concerning 
them,  but  to  the  claim  presented 
on  the  record  to  the  legal  consid- 
eration of  the  court.  What  the 
ftlaintilf  thus  claims,  is  the  matter 
in  dispute,  though  that  claim  may 
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diction  by  remova,!.^     Such  cases  will  be  cited  in  tliis  chap- 
ter npon  the  question  of  jurisdiction  by  either  method. 

§  78.  The  hriiij^iiij?  of  a  suit  is  presumptive  evidence  of 
a  matter  iu  dispute  between  the  parties,  and  <he  defend- 
ant need  not  formally  controvert  the  plaintiff's  right  to 
recover  before  removing  the  cause — Oidinahly,  the  bring- 
ing of  a  suit  in  a  State  court  by  a  plaintiff  against  a  defend- 
ant, presupposes  that  there  is  a  "controversy,"  a  "matter  in 
dispute  "  between  such  plaintiff  and  defendant.^  The  de- 
fendant need  not  file  any  pleading  in  the  State  court  formally 


be  incapable  of  proof,  or  only  in 
part  well  founded."  Kanousc  v. 
Martin,  supra. 

^Anle  §§G,  7. 

§78. 

I  Bailey  v.  American  Cent.  Ins. 
Co.,  8  Fed.  686,  2  McCr.  413. 

"  A  controversy  was  involved,  in 
the  sense  of  the  statute,  whenever 
any  property  or  claim  of  the  parties, 
capable  of  pecuniary  estimation, 
was  the  subject  of  litigation,  and 
was  presented  by  the  pleadings  for 
judicial  determination."  Gaines 
V.  Fuentes,  92  U.  S.  10,  23  L.  524, 
quoted  approvingly  in  Schunk  v. 
Moline,  Milburn  &  Stoddart  Co., 
147  U.  S.  500,  13  Sup.  Ct.  416,  37  L. 
255,  and  in  By  bee  u.  Hawkett,  5 
Fed.  1,  7,  6  Sawy.  593. 

"Whenever  any  property  or  claim 
of  parties  capable  of  a  pecuniary  es- 
timation is  the  subject  of  litigation, 
a  controversy,  within  the  meaning 
of  the  judiciary  act,  is  disclosed." 
Towle  (5.  American  Bldg.,  Loan  & 
Inv.  Soc,  60  Fed.  131,  134. 

In 

Creagh  v.  Eq.  Life  Assur.  Soc., 
83  Fed.  849, 

one  specification  of  the  motion  to 
remand  was: 

"  No  answer,  plea,  or  demurrer 
having  been  filed,  it  does  not  ap- 
pear by  the  record  that  there  is  any 


controversy,  and  the  law  does  not 
confer  jurisdiction  upon  a  Circuit 
Court  of  the  United  States,  on  the 
ground  of  diversity  of  citizenshii), 
unless  there  is  an  actual  contro- 
versy to  be  litigated,  which  must 
appear  by  the  record  when  the  ju- 
risdiction is  first  invoked." 

Discussing  this,  Judge  Hanford 
said: 

"  If  there  is  no  controversy  be- 
tween the  parties,  the  plaintiff  had 
no  occasion  to  commence  this  ac- 
tion. His  complaint  sets  forth  a 
claim  of  rights  on  his  part  to  be 
protected,  and  wrongs  on  the  part 
of  the  defendant  to  be  redressed, 
by  the  judgment  of  the  court;  and 
the  petition  for  removal  states  that 
there  is  a  controversy  between 
plaintiff  and  defendant,  and  that 
the  amount  and  value  involved 
therein  exceeds  •12,000.  I  can  find 
no  ground  for  indulging  a  hope 
that  there  may  be  no  controversy 
between  the  parties  to  this  action, 
nor  for  supposing  the  record  to  be 
defective." 

"A  controversy,  in  the  sense  of 
the  statute,  is  a  case  at  law  or  in 
equity  brought  before  some  com- 
petent court  of  justice  for  forensic 
discussion  and  judicial  decision." 
United  States  r.  Henderlong,  102 
Fed.  2,  4. 
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controverting  the  plaintiff's  right  to  recover,  before  filing  his 
petition  for  removal.^ 

§  79.  The  i>resiiniptioii  from  the  bringing  of  a  suit  that 
there  is  a  controversy  or  matter  in  dispute  between  the 
parties  is  not  conclusive  ;  if  tliere  never  was  a  controversy, 
or  Jias  ceased  to  be  a  controversy,  in  a  suit,  there  is  no 
right  to  remove  it. — There  is  no  right  of  removal,  and  the 
cause  will  be  remanded,  when  it  atiirniatively  appears  that 
there  is  no  controversy  between  the  p:irties.^  If  the  appar- 
ent controversy  is  collusive  or  the  dispute  fictitious,  for  the 
purpose  of  creating  a  removable  case,  jurisdiction  will  be  de- 
clined by  the  United  States  Circuit  Court.^  There  is  no  con- 
troversy, no  dispute,  and  hence  no  right  to  remove,  after  the 
defendant  has  filed  in  the  State  court  a  stipulation  admitting 
"  that  the  claim  sued  upon  is  just  and  due  to  the  plaintiffs, 
and  that  the  amount  sued  for  is  correct,"  and  consenting  that 
judgment  may  be  entered  at  any  time  thereon.^  There  can 
be  no  removal  after  the  defendant  has  suffered  default  in  the 


2  Wabash  Western  R.  Co.  v.  Broio, 
164  U.  S.  271,  17  Sup.  Ct.  126,  41  L. 
431; 

Bailey  v.  American  Cent.  Ins. 
Co.,  8  Fed.  686,  2  McCr.  413; 

Egan  V.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  53  Fed.  675; 

Creagh  v.  Eq.  Life  Assur.  Soc, 
83  Fed.  849; 

Hodson  V.  Lake  Shore  &  M.  R. 
Co.,  12  Fed.  Cas.  287,  12  Reporter 
41; 

Webster  v.  Crothers,  29  Fed,  Cas. 
547,  1  Dill.  301. 

There  are  some  State  cases  hold- 
ing that  there  is  no  controversy,  in 
the  sense  of  the  statute,  until  the 
defendant  files  some  pleading  con- 
troverting the  plaintiff's  right  to 
recover,  but  these  cases  are  not  in 
harmony  with  the  Federal  decisions 
upon  the  subject. 

Stanbrough  v.  Griffin,  52  Iowa 
112,  2N.  W.  1011; 

Bosler  );.  Booge,  54  Iowa  251,  0 
N.  W.  301; 


Flynn  v.  Des  Moines  &  St.  L.  R. 
Co.,  03  Iowa  490,  19  X.  W.  312. 

§79. 

1  Keith  V.  Levi,  2  Fed.  743,  1 
McCr.  348. 

^Ante  §  10  and  post  §201. 

Since  the  enactment  of  the 
amendatory  statute  of  1887-8,  there 
is  little  occasion  for  parties  to  enter 
into  collusion  to  make  a  fictitious 
controversy  for  the  purpose  of  ef- 
fecting a  removal. 

Hay  ward  v.  ISTordberg  Mfg.  Co., 
54  U.  S.  App.  639,  29  C.  C.  A.  438, 
85  Fed.  4. 

3 "Where  the  matter  is  alleged 
by  the  plaintiff,  and  admitted  by 
the  defendant,  there  is  no  contro- 
veisy,  no  dispute,  and  therefore  no 
case  for  removal."  Keith  v.  Levi, 
2  Fed.  743,  745,  1  McCr.  348. 

This  rule  is  not  carried  to  the 
extent  of  holding  that  a  defend- 
ant's failui'e  to  made  a  defense  to 
a  suit    properly    brought   in    the 


§  m 


AMOUNT    IN    CONTROVERSY. 


145 


State  court  and  has  thereby  lost  the  right  to  controvert  the 
plaintiff's  recovery.*  "  A  default  has  practically  the  same 
effect  as  a  verdict."  ^  This  rule  cannot  be  extended  to  in- 
clude a  case  where  motion  costs  have  been  taxed  against  a 
defendant  in  the  State  court  and  his  proceedings  in  such  State 
court  are  stayed  in  default  of  the  payment  of  such  costs,  where 
the  defendant  still  has  the  right  to  pay  the  costs  and  proceed 
with  his  defense  in  the  State  court.*^ 

§  80.  To  make  a  suit  removable  under  the  s<^iieral  statute, 
the  rlj?ht  involved  in  sulIi  suit  must  be  a  pecuniary  one. — 
Whatever  power  Congress  may  have  in  that  respect,  it  has  not 
seen  fit  to  provide  by  the  general  statute  ^  for  the  removal  of 
any  cause  from  a  State  court  to  a  United  States  Circuit  Court 
where  the  right  in  controversy  is  not  "  capable  of  being  valued 
in  money." 

United  States  Circuit  Court  will 


Where  the  cause  of  action  alleofcd  is  such  that 


oust  the  jurisdiction  of  such  Court. 

Fuller  V.  Metropolitan  Life  Ins. 
Co.,  37  Fed.  163. 

*  Berriaa  y.  Chetwood,  9  Fed. 
678; 

McCallon  v.  Waterman,  15  Fed. 
Cas.  1247,  1  Flip.  651,  4  K  Y.  Wkly. 
Dig.  382,  4  Cent.  Law  J.  413. 

5  McCallon  i\  Waterman,  15  Fed. 
Cas.  1247,  1  Flip.  651,  4  N.  Y. 
Wkly.  Dig.  382,  4  Cent.  Law  J.  413. 

Contra,  as  to  a  2'>ro  confasso,  un- 
der the  act  of  1875,  but  it  is  doubt- 
ful if  these  cases  are  applicable 
under  the  present  act. 

Deford?;.   Mehaffy,   13   Fed.  481; 

Chester  v.  Wellford,  5  Fed.  Cas. 
584,  2  Flip.  347. 

6  "  His  failure  to  comply  with  the 
order  of  the  State  court  may  leave 
him,  after  removal,  under  a  stay  in 
this  Court,  as  he  would  be  if  still 
in  the  State  court,  but  it  cannot 
deprive  him  of  the  right  secured 
to  him  by  the  Federal  statute,  so 
long  as  its  provisions  are  complied 
with."  IIulbert».  Russo,  64  Fed.  8. 

§  80. 

1  Ante  §  7. 

10 


-  Though  used  in  reference  to 
appellate  jurisdiction  dependent 
upon  the  value  in  controversy,  the 
languiige  of  the  Supreme  Court  in 

Huntington  i\  Saunders,  163  IT. 
S.  319,  16  Sup.  Ct.  1120,  41  L.  174, 
is  equally  applicable  to  juris  iiction 
by  removal: 

"The  matter  in  controversy  must 
have  actual  value." 

In  that  case  a  bankrupt  was  seek- 
ing a  discharge,  and  the  Court  lield 
that  such  discharge  had  no  deter- 
minable monoy  value. 

So  there  is  no  standard  by  which 
to  determine  the  money  value  of 
the  removal  of  a  county  seat. 

Smith  V.  Adams,  130  U.  S.  167,  9 
Sup.  Ct.  566,  32  L.  895. 

In  a  habeas  corj^us  case  begun  in 
a  State  court,  removed  to  a  United 
States  Circuit  Court,  and  then  re- 
manded to  the  State  court,  the 
Supreme  Court  said: 

"The  conclusion  is  inevitable 
that  a  jurisdiction,  conferred  by 
Congress  upon*  any  Court  of  the 
United  States,  of  suits  at  law  or  in 
equity  in  which  the  matter  in  dis- 
pute exceeds  the  sum  or  value  of  a 
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it  has  no  pecunuiry  value,  a  suit  cannot  be  removed  upon  a 
statement  in  a  petition  for  removal  that  such  suit  involves  a 
jurisdictional  sum.^  The  general  rule  is  that  to  be  removable, 
a  cause  must  embrace  a  "  controversy  "  between  the  plaintiff 
or  plaintiffs  and  the  defendant  or  defendants  therein,  "  in 
which  the  matter  in  dispute  exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  two  thousand  dollars."  *  Whether 
there  are  any  exceptions  to  this  general  rule  will  be  consid- 
ered thereafter.' 

§  81.  The  ainouut  in  tlispute,  in  au  ordinary  case,  must 
exceed  "  the  sum  or  value  of  two  thousand  dollars,"  ^  to 
make  it  a  removable  one. — To  give  a  United  States  Circuit 
Court  original  jurisdiction  under  the  general  statute,  the  mat- 
ter in  dispute   must  ordinarily  exceed  12,000.^     A  United 

the  matter  in  suit  not  being  meas- 
urable by  dollars  and  cents."  Cas- 
well V.  Caswell,  120  111.  877,  11  N. 
E.  342. 

Where  the  right  in  controversy 
Ikis  a  pecuniary  value,  but  such 
value  is  necessarily  below  the  juris- 
dictional limit,  there  can  be  no  re- 
moval, although  the  petition  for 
such  removal  alleges  the  value  in 
dispute  to  exceed  .S-!,000. 

Middleton  v.  Middleton,  87  Iowa 
292,  54  N.  W.  143. 

Compare  post  §§  86,  09. 

*Ante^  1  ixml  post  %  81; 

Mexican  National  R.  Co.  v.  Da- 
vidson, 157  U.  S.  201,  15  Sup.  Ct. 
503,  39  L.  672. 

&  Post  §  82, 

§  81. 

Klnte%  7. 

'-"By  the  statute  defining  the 
jurisdiction  of  the  Circuit  Courts 
of  the  United  States  it  is  made 
essential  to  the  jurisdiction  of  the 
Court  that,  except  in  certain  speci- 
fied cases,  the  matter  in  dispute 
must  exceed  the  sum  or  value  of 
$2,000,  exclusive  of  interest  and 
costs.  25  U.  S.  St.  4.33.''  Oleson 
V.  Northern  Pac.  R.  Co.,  44  Fed.  1. 


certain  number  of  dollars,  includes 
no  case  in  which  the  right  of  neither 
party  is  capable  of  being  valued  in 
money;  and  therefore  that  writs 
of  habeas  corpus  are  not  removable 
from  a  State  court  into  a  Circuit 
Court  of  the  United  States  under 
the  act  of  March  3,  1875,  ch.  137, 
§2;  and  this  case  was  rightly  re- 
manded to  the  State  court."  Kurtz 
V.  Mofiitt,  115  U.  S.  487,  6  Sup.  Ct. 
148,  29  L.  458. 

There  is  no  pecuniary  standard 
by  which  to  determine  the  sum  or 
value  in  dispute  in  a  suit  for  a  di- 
vorce. 

Bowman  v.  Bowman,  30  Fed.  849; 

Simms  v.  Simms,  175  U.  S.  162, 
20  Sup.  Ct.  58,  44  L.  115. 

The  same  is  true  of  a  suit  to  an- 
nul for  fraud  a  decree  of  divorce. 

Caswell  V.  Caswell,  120  111.  377, 
11  N.  E.  342. 

3  "  It  is  said  the  statement  of 
the  petition  that  there  was  such 
a  Slim  should  govern.  Although 
that  be  the  statement  of  the  pe- 
tition, it  manifestly  appears  not 
to  be  true,  from  the  nature  of  the 
proceeding;  it  being  but  to  set 
aside  a  mere  decree  of  divorce,  and 
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States  Circuit  Court  cannot  take  original  jurisdiction  under 
section  one  of  the  act  of  1875  as  amended  by  the  act  of  1887-8, 
of  a  suit  arising  under  the  Constitution  or  laws  of  the  United 
States  where  the  amount  in  controversy  does  not  exceed 
$2,000.^  This  is  the  rule  also  where  jurisdiction  is  invoked 
on  the  ground  of  diverse  citizenship.'* 

As  already  pointed  out,  a  suit  must  be  one  of  which  a  United 
States  Circuit  Court  could  take  original  jurisdiction  under 
§  1  to  make  it  removable  thereto  under  §  2  of  the  general 
statute,  when  such  suit  is  commenced  in  a  State  court.^  To 
make  a  case  removable  under  clause  one  of  section  two  on 
the  ground  that  a  Federal  question  is  involved,  the  amount 
in  controversy,  under  the  general  rule,  must  exceed  -f  2,000.^ 


"It  is  clear  tliat  a  Circuit  Court 
cannot,  under  that  statute,  take 
original  cognizance  of  a  case  aris- 
ing under  the  Constitution  or  laws 
of  the  United  States,  or  treaties 
made  or  which  shall  he  made  under 
their  authority,  or  of  a  controversy 
between  citizens  of  different  States, 
or  of  a  controversy  betvfoen  citi- 
zens of  a  State  and  foreign  states, 
citizens,  or  subjects,  unless  the 
sum  in  dispute,  exclusive  of  inter- 
est and  costs,  exceeds  $2,000." 
United  States  v.  Say  ward,  160  U.  S. 
493,  16  Sup.  Ct.  371,  40  L.  508. 

3  Cases  quoted  note  2  to  this  sec- 
tion; 

Cases  cited  post  §  111,  note  5; 

Sullivan  v.  Swain,  90  Fed.  259; 

Yellow  Aster  Min.  &  Mill.  Co.  v. 
Winchell,  95  Fed.  213; 

Smithson  v.  Hubbell,  81  Fed.  593; 

Sioux  Falls  Nat.  Bank  v.  S wen- 
son,  48  Fed.  621; 

United  States  v.  Kentucky  Kiver 
Mills,  45  Fed.  273,  275. 

Under  the  act  of  1875  the  amount 
was  required  to  exceed  ^SSOO. 

Ante  §  6,  note  5. 

*  Cases  quoted  note  2  to  this  sec- 
tion. 

"  If  the  jurisdiction  of  the  Court 


is  assumed  upon  the  diverse  citi- 
zenship of  the  parties,  it  must  ap- 
pear that  the  matter  in  disi)uto 
exceeds,  exclusive  of  interest  and 
costs,  the  sum  of  |2,000.  Act 
March  3,  1887,  as  amended  by  act 
August  13,  1888  (25  Stat.  433;  1 
Supp.  Rev.  St.  p.  611)."  Pliable 
Shoe  Co.  V.  Bryant,  81  Fed.  521, 
522. 

For  exceptions  to  this  general 
rule,  see  j^ost  §  82. 

'^  Ante^m. 

''  "  The  fact  that  the  suit  is  one 
arising  under  the  laws  of  the  United 
States  does  not  entitle  the  defend- 
ant to  remove  the  same  from  the 
State  to  the  National  Court  unless 
the  matter  in  dispute  exceeds,  ex- 
clusive of  interest  and  costs,  the 
sum  or  value  of  $2,000.  25  Stat. 
434,  §2."  Raj  V.  Feirce,  81  Fed. 
881,  882. 

To  the  same  effect  are 

Re  Pennsylvania  Co.,  137  U.  S. 
451, 11  Sup.  Ct.  141,  34  L.  738; 

Hallam  v,  Tillingliast,  75  Fed. 
849; 

Hunt  r.  Hardin,  14  Tex.  Civ.  App. 
285,  36  S.  W.  1028; 

Howard  i\  Stewart,  34  Neb.  765, 
52  N.  W.  714. 
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The  matter  in  dispute  in  a  suit  biouglit  in  a  State  court 
against  the  receiver  of  a  National  bank  must  exceed  $2,000  to 
make  it  removable  from  such  State  court  to  a  United  States 
Court.'  It  was  heUl  by  Judge  Baker  in  a  very  able  opinion, 
and  b}'  Judge  Thompson,  and  Judge  Taft,  that  a  receiver  ap- 
pointed by  a  United  States  Court  has  no  right  to  remove  to 
a  United  States  Circuit  Court  a  suit  brought  against  liim  in 
a  State  court  unless  the  amount  involved  is  over  ■'i!2,000  ;  ^  but 
the  contrary  was  held  by  Judge  Hanford,'-*  and  the  ruling  has 
been  followed  by  Judge  Philips,  and  Judge  Marshall. ^'^  A 
consideration  of  the  purpose  Congress  had  in  view  in  per- 
mitting a  receiver  appointed  by  a  United  States  Circuit  Court 
to  be  sued  in  a  State  court  without  leave  of  the  United  States 
Court  appointing  him  will  demonstrate  that  Judges  Baker, 
Thompson,  and  Taft  are  right  and  Judges  Hanford,  Philips, 
and  Marshall  wrong.^^ 


7  Hallam  i\  Tillinghast,  75  Fed. 
849; 

Follett  V.  Tillinghast,  82  Fed. 
241. 

8  Ray  f.  Peirce,  81  Fed.  881; 
Pitkin  V.  Cowen,  91  Fed.  599  (both 

disapproving  Carpenter  v.  North- 
ern Pac.  R.  Co.,  75  Fed.  850); 
followed  in  Gilmore  v.  Herrick,  93 
Fed.  525. 

Such  a  suit  is  not  removable  as 
one  arising  under  a  law  of  the 
United  States  in  any  event. 

Post  §  110. 

It  is  suggested  in  Ray  v.  Peirce, 
supra,  that  a  United  States  Circuit 
Court  might  possibly  order  the  re- 
moval of  a  suit  from  a  State  court 
upon  a  proper  showing  under  the 
last  clause  of  §  3  of  the  present  ju- 
diciary act,  ante  §  17. 

9  Carpenter  v.  Northern  Pac.  R. 
Co.,  75  Fed.  850, 

w  Sullivan  v.  Barnard,  81  Fed. 
886; 

Shinney  c.  North  American  Sav- 
ings, L.  &  B.  Co.,  07  Fed.  9. 

"Prior  to  the  enactment  of  this 


statute,  a  receiver  appointed  by  a 
United  States  Circuit  Court  could 
not  lawfully  be  sued  without  leave 
of  such  Court. 

Barlou  i-.  Barbour,  104  U.  S.  126, 
26  L.  072; 

Ray  V.  Peirce,  81  Fed.  881. 
Such    leave    was     almost    univer- 
sally denied,   the  action  of  Judge 
Caldwell  being  a  conspicuous  ex- 
ception. 

Dow  V.  Memphis  &  L.  R.  R.  Co., 
20  Fed.  2G0. 

The  purpose  of  the  section  per- 
mitting a  receiver  to  be  sued  with- 
out leave  of  tlie  Court  appointing 
him  was  to  correct  abuses  that  had 
grown  up  under  the  former  prac- 
tice. 

Central  Trust  Co.  r.  St.  Louis, 
A.  &  T.  R.  Co.,  40  Fed.  426. 

It  is  well  said  by  Judge  Baker  in 
Ray  V.  Peirce,  supra,  p.  8S2-3: 

"To  compel  tlie  claimant  to 
prosecute  a  suit  against  the  receiver 
of  a  railroad  for  a  small  demand  in 
the  Court  of  his  appointment,  gen- 
erally remote  from  the  claimant's 
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That  there  can  be  no  removal  of  a  suit  from  a  State  court 
to  a  United  States  Circuit  Court  on  the  ground  of  a  diverse 
citizenship  under  the  second  clause  of  the  second  section  of 


residence,  involved  such  incon- 
venience and  expense  as  to  amount 
in  many  cases  to  a  practical  denial 
of  justice.  Even  an  application  to 
the  Court  who  appointed  the  re- 
ceiver for  leave  to  sue  in  another 
court  nearer  the  residence  of  the 
claimant  and  his  witnesses  was 
found  to  be  inconvenient  and  ex- 
pensive, and  frequently  such  ap- 
plications were  met  with  denial. 
With  the  multitude  of  railroad  re- 
ceiverships, the  evil  became  so  in- 
tolerable that  legislation  was  found 
necessary  to  secure  relief." 

It  is  the  policy  of  the  act  to 
afford  relief  to  persons  injured 
through  the  wrongs  of  receivers 
appointed  by  Federal  Courts,  by 
permitting  suits  in  the  courts  of 
the  State,  and  without  requiring 
the  parties  injured  to  suffer  the 
hardship  of  appealing  iu  small 
cases  to  the  Court  appointing  the 
receiver  or  any  other  Federal  Court. 
The  mere  right  to  sue  in  a  State 
court  is  no  relief  at  all,  if  the  ac- 
tion, however  small  the  amount 
involved,  may  be  removed  at  will 
by  the  receiver  to  the  Court  which 
appointed  him.  No  man  can  afford 
to  sue  a  receiver  for  killing  a  pig 
or  a  calf,  if  there  is  a  right  to  re- 
move the  suit  to  the  United  States 
Court,  instead  of  disposing  of  it 
before  a  justice  of  the  peace,  as 
would  otherwise  be  done. 

To  say  that  immediately  upon 
the  filing  of  a  suit  against  a  receiver 
for  $2,000  or  less  as  authorized  by 
this  statute,  the  receiver  may  re- 
move it  to  the  Federal  Court,  is 
not  only  to  abridge  and  evade  the 
act,  but  to  nullify  it.     That  it  was 


the  intention  of  Congress  to  permit 
not  only  the  bringing  of  suits 
against  a  receiver  but  the  prosecu- 
tion of  such  suits  to  final  judgment 
iu  the  court  where  brought,  at  least 
if  the  amount  sued  for  is  not  in 
excess  of  $2,000,  is  imi)lied  in  the 
act  as  clearly  as  the  right  to  have 
process,  which  Judge  Caldwell  says 
in  a  case  cited,  supra,  is  as  much  a 
part  of  the  act  because  implied,  as 
though  it  had  been  expressed. 

Central  Trust  Co.  v.  St.  Louis, 
A.  &  T.  R.  Co.,  40  Fed.  420. 

Judge  Baker  says  iu  Ray  v.  Peirce, 
supra,  p.  883: 

"  The  right  to  sue  in  the  State 
court  without  procuring  the  leave 
of  this  Court  includes  the  right  to 
prosecute  such  suit  to  final  judg- 
ment when  the  amount  involved  is 
12,000  or  less." 

Judge  Baker  further  says  in  that 
case,  page  884: 

"  If,  in  suits  involving  $2,000  or 
less,  brought  in  a  State  court,  the 
receiver  may  at  once  remove  them 
into  a  Court  of  the  United  States, 
then  theriglit  to  sue  secured  to  the 
claimant  by  the  statute  is  rendered 
practically  valueless.  Such  a  con- 
struction would  defeat  the  true 
meaning  and  intent  of  the  statute. 
The  statute  abrogates  the  old  rule 
on  the  subject  of  suing  receivers. 
It  is  made  lawful  now  to  sue  a  re- 
ceiver appointed  by  a  Court  of  the 
United  States  without  procuring 
the  leave  of  that  Court.  The  Court 
has  no  discretion  to  say  when  or 
where  its  receiver  may  be  sued. 
The  right  to  sue  is  given  witliout 
condition  or  limitation,  and,  as 
was  said  by  the  Supreme  Court,  it 
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the  present  statute,^^  unless  the  matter  in  dispute  exceeds 
$2,000,  is  too  clear  for  dispute.^^a  'i^\^q  meaning  of  the  third 
clause,  as  to  a  case  involving  a  separable  controversy,  is  not 
quite  so  clear;  two  constructions  might  be  given  to  it.^^ 
But  the  Supreme  Court  holds  that  it  applies  only  to  cases 
involving  over  -12,000.^^  There  was, for  a  time,  a  sharp  con- 
flict in  the  Circuit  Court  decisions  as  to  whether  the  #2,000 
clause  of  section  one  applies  to  suits  removed  under  the  fourth 
clause  of  section  two,  relating  to  piejudice  and  local  influ- 
ence.^^ This  conflict  was  silenced  by  a  decision  of  the  Su- 
preme Court  that  the  restriction  of  the  right  of  removal  to 


'  cannot  be  assumed  to  have  been 
rendered  practically  valueless  by 
this  further  provision  of  the  same 
section  of  the  statute  which  granted 
it.'  " 

Then  the  Judge  reviews  the  cases 
cited  in 

Carpenter   v.  Northern   Pac.  K. 
Co.,  75  Fed.  850, 

and  demonstrates  that  they  wholly 
fail  to  support  the  conclusion  of 
the  Court  in  the  Carpenter  case. 

Since  the  foregoing  was  written, 
tlie  Supreme  Court  has  decided  a 
case  in  which  a  receiver  appointed 
by  the  Circuit  Court  for  the  South- 
ern District  of  Illinois,  when  sued 
in  a  State  court  of  Indiana,  was 
held  to  have  no  right  to  remove 
the  suit  to  the  Circuit  Court  for 
the  District  of  Indiana,  as  one  aris- 
ing under  the  Constitution  or  laws 
of  the  United  States,  although  the 
sum  sued  for  exceeded  $2,000. 
The  Supreme  Court  went  beyond 
the  case  presented  by  the  record 
and  held,  in  effect,  that  the  suit 
would  not  have  been  removable  as 
ancillary  to  the  suit  pending  in  the 
Circuit  Court  for  the  District  of 
Indiana,  if  the  receiver  sued  had 
been     appointed    by  that    Court, 


adopting  the  line  of  argument  pre- 
sented in  this  volume. 

Gableman  v.  Peoria,  D.  &  E.  R. 
Co.,  170  U.  S.  335,  21  Sup.  Ct.  171, 
45  L.  — . 

See,  further,  as  to  suits  against 
receivers  appointed  by  United 
States  Courts,  posi  §§  109,  110. 

1-  Ante  §  7,  clause  2. 

12"  Baltimore  v.  Postal  Tel.  Cable 
Co.,  G2  Fed.  500. 

^^Ante  §7,  clauses. 

"  Re  Pennsylvania  Co.,  137  U.  S. 
451,  11  Sup.  Ct.  141,  .34  L.  738, 
quoted  in  note  10  to  this  section. 

See  furtlier,  as  to  removal  of 
cases  on  account  of  separable  con- 
troversies, post  chapter  IX. 

^^  Ante  §  7,  clause  4. 

The  leading  case  at  Circuit  hold- 
ing that  the  right  of  removal  given 
by  clause  four  is  independent  of 
the  restriction  as  to  the  amount  in 
controversy  is 

Whelan  v.  New  York,  L.  E.  &  W. 
R.  Co.,  35  Fed.  849,  1  L.  R.  A.  65, 
decided  by  Judge  (afterwards  Jus- 
tice) Jackson. 

Tlie  leading  case  at  Circuit  hold- 
ing the  contiary  doctrine  is 

Malone  w.  Richmond^  D.  R.  Co., 
.35  Fed.  625,  decided  by  Justice 
Harlan. 
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suits  involving  over  -12,000,  applies  to  all  suits  removed  un- 
der clauses  one,  two,  three,  and  four  of  section  two.^*^ 

§  82.  May  any  suit  be  removed  from  a  State  court  to  a 
United  States  Circuit  Court  wliere  the  amount  involved  is 
not  over  $2,000  J — Where  the  United  States  is  plaintiff,  a 
Circuit  Court  of  the  United  States  may  take  original  juris- 
diction of  a  suit,  under  the  present  statute,  no  matter  how 
small  the  amount  in  controversy.^     So  a  United  States  Cir- 


18  Re  Pennsylvania  Co.,  137  U.  S. 
451,  11  Sup.  Ct.  141,  34  L.  738,  af- 
Hnniiig,  in  effect,  Roraback  v. 
Pennsylvania  Co.,  42  Fed.  420,  and 
approving  Malone  v.  Richmond  & 
D.  R.  Co.,  .35  Fed.  625. 

The  Supreme  Court  in  Re  Penn- 
sylvania Co.,  supra,  quotes  the  first 
four  clauses  of  §  2,  ante  §  7  and 
construing  them  says: 

"  Here  the  first  tvro  clauses  ex- 
pressly require  an  amount  exceed- 
ing two  tliousand  dollars.  The 
third  clause,  in  referring  to  'any 
suit  mentioned  in  this  section,' 
evidently  means  the  two  first 
clauses  of  the  section,  and,  of 
course,  is  limited  to  cases  in  which 
the  matter  in  dispute  exceeds  two 
thousand  dollars.  The  fourth 
clause  (the  one  in  question)  de- 
scribes only  a  special  case  com- 
prised in  the  preceding  clauses. 
The  initial  words,  'And  where,' 
are  equivalent  to  the  phrase,  '  And 
when  in  any  sucli  case.'  In  effect, 
they  are  tantamount  to  the  begin- 
ning words  of  the  third  clause, 
namely:  'And  when  in  any  suit 
menticmed  in  this  section.'  " 

See  further  as  to  the  removal  of 
causes  on  account  of  prejudice  or 
local  influence,  post  chapter  XIII. 

§82. 

1  United  States  v.  Saijward,  160 
U.  S.  493,  1(5  Sup.  Ct.  371,  40  L.  508 
(overruling  United  States  v.  Huff- 
master,  35  Fed.  83,  13  Sawy.  283); 


Reid,  90  Fed. 


United  States  v. 
.522; 

United  States  v.  Belknap,  73 
Fed.  19; 

United  States  v.  Winans,  73  Fed. 
72; 

United  States  v.  Flourney  Live- 
stock &  Real-Estate  Co.,  71  Fed. 
576; 

United  States  v.  Kentucky  River 
Mills,  45  Fed.  273; 

United  States  v.  Shaw,  39  Fed. 
4;33,  3  L.  R.  A.  232. 

In  the  Sayward  case,  the  Su- 
preme Court  re-arranges  §  1  of  the 
act  of  1875  as  amended  by  the  act 
of  1887-8,  thus: 

"The  Circuit  Courts  of  the 
United  States  shall  have  original 
cognizance,  concurrent  with  tlie 
courts  of  the  several  States,  of  all 
suits  of  a  civil  nature,  at  common 
law  or  in  equity, — 

"  First,  where  the  matter  in  dis- 
pute exceeds,  exclusive  of  interest 
and  costs,  the  sum  or  value  of 
«2,000,  and  the  suit  is  one  arising 
under  the  Constitution  or  laws  of 
the  United  States,  or  treaties  made 
or  which  shall  be  made  under  their 
authority; 

"Second,  of  any  controversy  in 
which  the  United  States  are  plain- 
tiffs or  petitioners; 

"Third,  of  any  controversy  be- 
tween citizens  of  different  States 
in    which  the    matter   in   dispute 
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cuit  Court  may  take  original  jurisdiction  of  a  suit  between 
citizens  of  the  same  State  claiming  lands  under  grants  of 
different  States,  without  regard  to  the  value  of  such  lands.- 
An  ancillary  suit  may  be  begun  in  a  United  States  Circuit 
Court  though  the  amount  hivolved  is  less  than  .$2,000.^ 

The  jurisdiction  of  a  United  States  Circuit  Court  by  re- 
moval from  a  State  court  is  not  quite  so  extensive  as  by  orig- 
inal process.  That  is,  there  are  some  cases  that  may  be 
couunenced  in  a  United  States  Circuit  Court  that  could  not 
be  removed  thereto  from  a  State  court.  There  is  no  separate 
clause  in  section  two*  giving  a  right  of  removal  on  the  ground 
that  the  suit  has  been  brought  by  the  United  States.  A 
construction  may  be  given  to  clause  two  of  this  section  which 
will  authorize  a  removal  of  a  suit  of  a  civil  nature  at  law  or 
in  equity  brought  by  the  United  States  in  a  State  court  for 
the  recovery  of  any  sum,  large  or  small,  if  the  defendant  is 
a  non-resident  of  the  State  in  which  the  suit  is  brought.^     A 


exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  aforesaid; 

"  Fourth,  of  any  controversy  be- 
tween citizens  of  the  same  State 
claiming  lands  under  grants  of  dif- 
ferent States ; 

*'  Fifth,  of  any  controversy  be- 
tween citizens  of  a  State  and  for- 
eign states,  citizens,  or  subjects,  in 
which  the  matter  in  dispute  ex- 
ceeds, exclusive  of  interest  and 
costs,  the  sum  or  value  aforesaid." 

The  United  States  must  be  the 
real  plaintiff  to  come  within  the 
statute.  Where  it  is  only  a  formal 
plaintiff  for  the  benefit  of  relator, 
the  rule  stated  in  the  text  does  not 
apply. 

Post  §1.32; 

United  States  v.  Henderlong,  102 
Fed.  2; 

United  States  v.  Douglas,  113 
N.  C.  190,  18  S.  E.  202. 

2  United  States  v.  Sayward,  160 
U.  S.  493,  16  Sup.  Ct.  371, 40  L.  .508; 

United  States  v.  Kentucky  River 
Mills,  45  Fed.  273,  275. 


The  Supreme  Court  says  in  the 
Sayward  case,  supra : 

"  Congress  intended  that  a  Cir- 
cuit Court  should  take  cognizance 
.  .  .  of  a  controversy  between 
citizens  of  the  same  State  claiming 
lands  under  grants  of  different 
States,  without  regard  to  the 
amount  involved." 

See,  also,  the  quotation  from  the 
same  case  in  note  1  to  this  section. 

3  White  V.  Ewing,  159  U.  S.  3G, 
15  Sup.  Ct.  1018,  40  L.  67. 

iAnte  §7. 

5 "  Suits  of  a  civil  nature,  at  law 
or  in  equitj',  in  which  the  United 
States  are  plaintiffs,  without  refer- 
ence to  the  amount  involved,  may 
be  removed  by  the  defendant,  if 
he  is  a  non-resident  of  the  State 
wherein  suit  is  brought."  Fales  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  32 
Fed.  673. 

In  this  case.  Judge  Shiras  adopts, 
also,  the  theory  that  a  suit  may  be 
removed  on  the  ground  of  preju- 
dice or  local   influence  though  it 
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similar  construction  of  clause  two  would  authorize  the  re- 
moval of  a  suit  between  citizens  of  the  same  State  chiiming 
lauds  under  grants  of  different  States,  irrespective  of  the 
amount  involved,  when  the  defendant  is  a  non-resident.^ 
The  Supreme  Court,  however,  has  said  tliat  clause  two  ex- 
pressly requires  an  amount  in  dispute  exceeding-  two  thou- 
sand dollars."  The  next  section**  of  the  statute  expressly 
requires  the  value  in  dispute  to  exceed  |>2,000,  in  suits  be- 
tween citizens  of  the  same  State  claiming  lands  under  grants 
of  different  States  to  warrant  a  removal.^" 

Some  judges  have  permitted  removals  of  suits  against  re- 
ceivers appointed  by  Federal  Courts  without  regard  to  the 
amount  involved.'-*  These  cases  proceed  on  the  theory  that 
such  suits  are  ancillary  to  the  suit  in  which  the  receiver  was 
appointed;  and  that  the  jurisdiction  of  the  Court  appointuig 
the  receiver  draws  to  it  all  ancillary  suits,  though  commenced 
in  State  courts.  The  opinion  of  the  author  that  such  rulings 
are  erroneous  has  already  been  expressed.^*^  That  opinion 
coincides  with  the  decision  of  one  of  the  ablest  of  the  pres- 
ent Federal  judges. ^^  The  action  of  the  Supreme  Court  in 
deciding  that  a  suit  cannot  be  removed  on  the  ground  of 
prejudice  or  local  influence  unless  the  amount  in  controversy 
exceeds  |2,000,  has  already  been  cited.i^  Until  an  exception 
shall  be  recognized  by  the  Supreme  Court,  it  may  well  be 


involved  but  $2,000  or  less,  which 
theory  has  been  expressly  repudi- 
ated by  the  Supreme  Court. 

Ante  §  81,  note  16,  quoting  Re 
Pennsylvania  Co.,  137  U.  S.  451,  11 
Sup.  Ct.  141,  34  L.  738. 

^  "  Suits  of  a  civil  nature,  at  law 
or  in  equity,  between  citizens  of 
the  same  State,  claiming  lands 
under  grants  of  different  States, 
irrespective  of  the  amount  in- 
volved, may  be  removed  by  the 
defendant,  if  he  is  a  non-resident  of 
the  State  wherein  suit  is  brought." 
Fales  V.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  32  Fed.  673. 

"Re  Pennsylvania  Co.,  137  U.  S. 
451,  11  Sup.  Ct.  141,  34  L.  738,  as 


quoted  in  note  16  to  the  preceding 
section. 

^Ante  §  8. 

^"Dictum  in 

United  States  i\  Kentucky  River 
Mills,  45  Fed.  273,  275. 

^  Carpenter  v.  Northern  Pac.  R. 
Co.,  75  Fed.  850, 
followed  in 

Sullivan  v.  Barnard,  81  Fed.  886; 

Shinney  v.  North  American  Sav- 
ings, L.  &  B.  Co.,  97  Fed.  9. 

^■^  Ante  §  81,  especially  in  note  11. 

11  Raker,  J.,  in  Riy  v.  Peirce,  81 
Fed.  881,  followed  by  decisions  by 
.Judge  Thompson,  and  Judge  Taft, 
cited  ante  §  81,  note  8. 

12  Preceding  section,  note  10. 
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considered  that  there  is  no  exception  to  the  general  rule  tliat, 
for  a  suit  to  be  removable  from  a  State  court  to  a  Circuit 
Court  of  the  United  States,  the  matter  in  dispute  tlierein 
must  exceed  the  sum  or  value  of  -12,000,  exclusive  of  interest 
and  costs.^^ 

It  has  been  held  by  Judge  Purnell,  but  the  holding — as 
the  author  believes — is  not  warranted  by  any  statute  of  the 
United  States  or  decision  of  the  Supreme  Court,  that  where 
a  non-resident  stockholder  procures  the  appointment  of  a  re- 
ceiver for  a  domestic  corporation  by  a  Federal  Court,  such 
Court  has  authority  to  order  the  removal  thereto  of  all  suits 
pending  in  the  State  courts  against  such  corporation,  without 
reference  to  the  citizenship  of  the  parties  or  the  sum  in  con- 
troversy— ignoring  every  restriction  upon  removal  prescribed 
by  the  statute  of  the  United  States. ^^  This  was  held  upon 
the  theory  of  ancillaiy  jurisdiction,^^  which  has  since  been 
repudiated  by  the  Supreme  Court.^^ 

§  83.  Ill  an  action  involving:  a  liciuidated  snni  of  money, 
the  principal  of  such  sum  is  "the  matter  in  dispute." — 
Though  a  right  in  dispute  is  a  pecuniary  one,  it  is  often  ex- 
ceedingly difficult  to  measure  the  value  thereof.^  Sometimes 
the  law  fixes  the  measure  of  plaintiff's  recovery,  if  he  is  en- 
titled to  recover  at  all,  and  in  such  cases  it  is  comparatively 
easy  to  determine  what  amount  is  in  controversy.'-^  In  such 
cases,  the  legal  cause  of  action,  and  not  the  plaintiff's  de- 
mand,  is  the  test  of  the  amount  in  controversy.^     In  an 


13  Re  Pennsylvania  Co.,  137  U.  S. 
451,  11  Sup.  Ct.  141,  34  L.  738. 

w  Jn«e§  7. 

^5  Rice  V.  Durham  Water  Co.,  91 
Fed.  433. 

1"  Gableman  v.  Peoria,  D.  &  E.  R. 
Co.,  179  U.  S.  335,  21  Sup.  Ct.  171, 
45  L.  — . 

§  H3. 

1  Missouri  Pac.  R.  Co.  v.  Humes, 
115  U.  S.  512,  6  Sup.  Ct.  110,  29  L. 
463; 

Poxt  §  84. 

2  This  section  is  written  upon  the 
supprisitiou  that  a  plaintiff  will 
claim,  by  his  complaint,  all  that  is 


clue  him.  Sometimes,  however,  a 
plaiutiff  claims  less  than  is  his  due; 
see  as  to  his  rights  in  such  a  con- 
tingency, post  §  86 ; 

Lee  V.  Watson,  1  Wall.  337,  17  L. 
557. 

3  "  The  nature  of  the  case  must 
certainly  guide  the  judgment  of  the 
court,  and  whenever  the  law  makes 
a  rule  that  rule  must  be  pursued. 
Thus,  in  an  action  of  debt  on  a  bond 
for  £100,  the  principal  and  interest 
are  put  in  demand,  and  the  plain- 
tiff can  recover  no  more,  though  he 
may  l;iy  his  damages  at  £10,000. 
The  form  of  the  action,  therefore, 
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action  to  recover  ;i  liquidated  sum  of  money,  the  sum  appear- 
ing to  be  owing  by  the  cause  of  action  set  out  in  the  corn- 


gives  in  that  case  the  legal  rule. 
But  in  an  action  of  trespass,  or  as- 
sault and  battery,  wliere  the  law 
prescribes  no  limitation  as  to  the 
amount  to  be  recovered,  and  the 
plaintilY  lias  a  right  to  estimate  his 
damages  at  any  sum,  the  damage 
stated  in  the  declaration  is  the  thing 
put  in  demand,  and  presents  the 
only  criterion  to  which,  from  the 
nature  of  the  case,  we  can  resort  in 
settling  the  question  of  jurisdic- 
tion. The  proposition,  then,  is 
simply  this:  Wliere  the  law  gives 
no  rule,  the  demand  of  the  plaintilf 
must  furnish  one;  but  whei-e  the 
law  gives  the  rule,  the  legal  cause 
of  action,  and  not  the  plaintiff's  de- 
mand, must  be  regarded."  Wilson 
V.  Daniel,  3  Dall.  401,  1  L.  (555. 

The  case  of  Wilson  r.  Daniel, 
supra,  has  been  approved,  upon  the 
point  to  which  it  is  here  citeil,  as 
stating  the  correct  rule  for  deter- 
mining the  original  jurisdiction  of  a 
court. 

Vance  v.  W.  A.  Vandercook  Co., 
170  U.  S.  468,  18  Sup.  Ct.  045,  42  L. 
1111; 

Barry  v.  Edmunds,  116  U.  S.  550, 
6  Sup.  Ct.  501,  29  L.  729; 

Hayward  v.  Nordberg  Mfg.  Co., 
54  U.  S.  App.  039,  29  C.  C.  A.  438, 
85  Fed.  4; 

Holden  v.  Utah  &  M.  Mach.  Co., 
82  Fed.  209. 

But  it  has  long  since  been  over- 
thrown in  so  far  as  it  decides  that 
this  rule  is  to  be  invariably  applied 
in  determining  the  amount  in  dis- 
pute upon  appeal  or  writ  of  error. 

Hilton  V.  Dickinson,  108  U.  S. 
105,  2  Sup.  f^t.  424,  27  L.  088,  and 
cases  cited  therein. 


In  the  Vance  case,  supra,  the  Su- 
preme Court  says: 

"In  determining  from  the  face 
of  a  pleading  whether  the  amount 
really  in  dispute  is  sufficient  to 
confer  juiisdiction  upon  a  Court  of 
the  United  States,  it  is  settled  that 
if  from  the  nature  of  the  case  as 
stated  in  the  pleadings  there  could 
not  legally  be  a  judgment  for  an 
amount  necessary  to  the  jurisdic- 
tion, jurisdiction  cannot  attach 
even  though  the  damages  be  laid 
in  the  declaration  at  a  laiger  sum." 

Where  some  of  the  elements  of 
the  damages  claimed  by  plaintiff 
are  recoverable,  and  some  are  not 
i-ecoverable  as  a  matter  of  laio  ap- 
parent on  the  face  of  the  complaint, 
the  former  alone,  and  not  the  lat- 
ter, are  to  be  considered  in  deter- 
mining the  removability  of  the 
suit, — the  amount  of  the  former 
must  exceed  $2,000,  exclusive  of 
interest  and  costs,  to  make  a  suit 
removable.  This  is  distinctly  as- 
serted in  the  Vance  case,  supra, 
and  in 

Less  V.  English,  .56  U.  S.  App.  16, 
29  C.  C.  A.  275,  85  Fed.  471, 
as  to  original  jurisdiction,  and  is 
re-affirmed,   as  to   jurisdiction   by 
removal,  in 

North  American  Transp.  &  Tr. 
Co.  V.  Morrison,  178  U.  S.  202,  20 
Sup.  Ct.  809,  44  L.  1061,  quoted 
po.s^  §  84,  note  2. 

Contra, 

Lcvinski  v.  Middlesex  Banking 
Co.,  34  C.  C.  A.  452,  92  Fed.  449, 
where  the  law  is  accurately  stated, 
in  accordance  with  the  decisions  of 
the  Supreme  Court,  in  the  dissent- 
ing opinion  of  Judge  Parlange. 


156 


THE   REMOVAL   OP   CAUSES. 


[§83 


plaint,'*  and  not  the  amount  of  the  larger  demand  for  judg- 
ment, is  the  matter  in  dispute,  for  the  purpose  of  determining 
the  jurisdiction  of  the  United  States  Circuit  Court.^  In  a 
suit  upon  a  note  or  bond,  the  principal  ^  thereof,  and  not  a 
larger  amount  which  may  be  stated  in  the  plaintiff's  prayer 
for  judgment,  is  the  matter  in  dispute.'  "  When  the  object 
of  a  suit  is  to  apply  property  worth  more,  to  the  payment  of 
a  debt  for  less,  than  the  jurisdictional  amount,  it  is  the  amount 
of  the  debt  and  not  the  value  of  the  property  that  determines 
the  jurisdiction."  ^  In  a  suit  to  recover  on  notes  and  to  foreclose 
a  mortgage  securing  them,  the  amount  claimed  as  due  on  the 
notes,  exclusive  of  interest  and  costs,  and  not  the  value  of 
the  mortgaged  property,  is  the  matter  in  dispute.^  In  a  suit 
to  enjoin  a  sale  of  property  under  an  execution  or  mortgage 


*  Exclusive  of  interest  and  costs, 
post  §  97. 

5  Lee  V.  Watson,  1  Wall.  337,  17 
L.  557; 

Baltimore  v.  Postal  Tel.  Cable 
Co.,  62  Fed.  500. 

^Interest  is  now  excluded,  jiost 
§97. 

"Wilson  V.  Daniel,  3  Ball.  401,  1 
L.  655,  as  quoted  note  3  to  this 
section; 

Culver  V.  Crawford  County,  6 
Fed.  Cas.  948,  4  Dill.  239,  4  Cent. 
Law  J.  198,  4  N.  Y.  Wkly.  Dig.  145. 

If  the  case  of 

Sherman  v.  Clark,  21  Fed.  Cas. 
1275,  3  McLean  91, 
was  well  decided,  which  is  doubt- 
ful, it  has  lost  its  force  by  the  act 
of  1875,  §  5,  ante  §  10. 

Where  a  note  has  been  assigned 
as  collateral  security,  and  suit  is 
brought  tliereon  by  tlie  assignee, 
the  principal  of  the  note,  and  not 
the  amount  of  the  debt  which  it  is 
pledged  to  secure,  is  the  sum  in 
dispute. 

Lipsmeier  v.  Vehslage,  29  Fed. 
175. 

8  Gibson  v.  Shufeldt,  122  U.  S. 
27,  7  Sup.  Ct.  1066,  30  L.  1083. 


The  only  conflicting  decision 
kno\vn  to  the  author  is 

Hoover  &  Allen  Co.  v.  Columbia 
Straw-Paper  Co.,  68  Fed.  945, 
where  plaintiff  began  a  suit  in  a 
State  court  for  less  than  $2,000, 
and  levied  an  attachment  upon 
property  of  the  defendant  of  a 
greater  value  than  $2,000.  A  re- 
ceiver of  defendant's  property 
claimed  title  to  the  attached  prop- 
erty adverse  to  the  attachment  and 
removed  the  cause.  It  was  held 
on  motion  to  remand  that  the 
value  of  the  property  attached, 
and  not  the  amount  of  the  debt 
claimed,  was  the  sum  in  contro- 
versy. But  that  decision  cannot 
be  reconciled  with  that  in  Gibson 
V.  Shufeldt,  supra,  or  those  made  in 

Farmers'  Bank  v.  Hooft',  7  Pet. 
168,  8  L.  646; 

Ross  V.  Prentiss,  3  How.  771,  11 
L.  824; 

Dickinson  i\  Union  Mortgage, 
Banking  &  Trust  Co.,  64  Fed.  895; 

Stillwell-Bierce  &  Smith-Vaile 
Co.  V.  Williamson  Oil  &  Fertilizer 
Co.,  80  Fed.  68. 

9  Farmers'  Bank  v.  Hooff,  7  Pet. 
168,  8  L.  646; 
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thereon,  or  a  distress  warrant  for  rent,  the  principal  of  the 
execution  or  mortgage  debt  or  the  rent,  not  exceeding  the 
value  of  the  property,  is  the  sum  in  dispute.^''  The  same 
rule  prevails  in  a  suit  to  cancel  a  mortgage  and  the  notes  or 
bonds  secured  thereby.^^  In  a  suit  by  a  creditor  of  the 
grantor  to  set  aside  a  fraudulent  conveyance,  so  as  to  make 
the  property  liable  to  sale  on  execution,  the  principal  of  the 
plaintiff's  debt,  where  less  than  the  value  of  the  property 
fraudulently  transferred,  is  the  amount  in  controversy.^''^  In 
a  suit  on  an  official  or  other  penal  bond,  the  injury  sustained 
by  plaintiff  by  the  breach  of  the  bond,  not  exceeding  the  pen- 
alty, and  not  the  penalty  of  the  bond,  is  the  matter  in  dis- 
pute.^^     Where  the  complaint  or  declaration  consists  of  the 


Stillwell-Bierce  &  Smith-Vaile 
Co.  V.  WilliamsoQ  Oil  &  Fertilizer 
Co.,  80  Fed.  68. 

"  The  real  matter  in  controversy 
is  the  debt  claimed  in  the  bill;  and 
though  the  title  of  the  lot  may  be 
inquired  into  incidentally,  it  does 
not  constitute  the  object  of  the 
suit."  Farmers'  Bank  v.  HoofE, 
supra,  approved  in  Gibson  v.  Shu- 
feldt,  122  U.  S.  27,  7  Sup.  Ct.  1000, 
30  L.  1083. 

w  Ross  V.  Prentiss,  3  How.  771, 
11  L.  824; 

Dickinson  v.  Union  Mortgage, 
Banking  &  Trust  Co.,  64  Fed.  895; 

Withers  v.  John  Hopkins  Place 
Sav.  Bank,  104  Ga.  89,  30  S.  E.  766. 

"  The  only  matter  in  controversy 
between  the  parties  is  the  amount 
claimed  on  the  execution.''  Ross 
V.  Prentiss,  supra. 

11  Wolcott  V.  Sprague,  .55  Fed.  545 ; 

Chambers  v.  McDougal,  42  Fed. 
694. 

Compare 

Cowell  y.  City  Water-Supply  Co., 
90  Fed.  769. 

1- Werner  v.  Murphy,  60  Fed. 
769. 

"  As  to  each  complainant  the 
amount  in  controversy  is  his  own 


claim."  Putney  v.  Whitmire,  66 
Fed.  385,  387. 

The  value  of  the  land  is  the  test 
of  jurisdiction  in  a  suit  by  the  pur- 
chaser at  a  sale  on  execution,  who 
has  obtained  a  deed,  to  set  aside, 
as  a  cloud  upon  the  purchaser's 
title,  a  fraudulent  conveyance  of 
such  land  made  by  the  execution 
defendant. 

Simon  v.  House,  46  Fed.  317. 

13  United  States  v.  McDowell,  4 
Cranch316,  2  L.  632; 

United  States  v.  Hill,  123  U.  S. 
681,  8  Sup.  Ct.  308,  31   L.  275; 

United  States  v.  Henderlong,  102 
Fed.  2; 

Cabot  V.  McMaster,  61  Fed.  129, 
distinguishing  Post  Master  General 
V.  Cross,  19  Fed.  Cas.  1096,  4  Wash. 
C.  C.  326. 

Contra, 

Victor  Sewing-Mach.  Co.  v.  Min- 
gus,  28  Fed.  Cas.  1179,  5  Reporter 
518,  25  Pittsb.  Leg.  J.  125. 

The  amount  of  damages  is  held 
to  be  controlling  in  an  action  of 
covenant  on  an  agreement  under 
seal  with  a  penalty,  though  the 
damages  exceed  the  penalty. 

Martin  v.  Taylor,  16  Fed.  Cas. 
906,  1  Wash.  C.  C.  1. 
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common  counts,  or  equivalents,  the  amount  stated  in  the  bill 
of  particulars,  and  not  in  the  formal  demand  for  judgment, 
is  deemed  the  amount  in  controversy.^* 

§84.  In  an  action  to  recover  unliquidated  damages, 
the  plaintitt's  dejuaud,  in  good  faitli,  is  the  test  of  the 
amount  in  controversy. — In  an  action  for  the  recovery  of 
money,  where  the  law  does  not  definitely  fix  the  amount  of 
plaintiff's  recovery,  as,  for  example,  in  an  action  for  damages 


"  Baltimore  v.  Postal  Tel.  Cable 
Co.,  62  Fed.  500; 

Healy  v.  Prevost,  11  Fed.  Cas.  962, 
8  Kepoiter  103,  25  Int.  Kev.  Rec. 
240,  6  Wkly.  Notes  Cas.  579,  8  Cent. 
Law  J.  445,  27  Pittsb.  Leg.  J.  6; 

Second  National  Bank  v.  Hutton, 
81  Ind.  101. 

This  rule  is  clearly  expressed  in 

Gorman  i:  Havird,  141  U.  S.  206, 
11  Sup.  Ct.  943,  35  L.  717, 
though  that  "was  a  case  where  the 
question  was  as  to  the  right  to  ap- 
peal. 

The  case  of  Baltimore  v.  Postal 
Tel.  Cable  Co.,  above  cited,  was 
brought  in  a  State  court  and  re- 
moved to  the  United  States  Circuit 
Court  by  the  non-resideut  defend- 
ant. The  plaintiff  moved  to  re- 
mand the  suit  on  the  ground  that 
the  matter  in  dispute  did  not  ex- 
ceed $2,000.  The  Court  (Morris,  J. ) 
said: 

"The  declaration  contains  but 
one  count,  and  that  is  for  the  re- 
covery of  the  tax  of  $2  for  each  of 
509  telegi-aph  poles  alleged  to  be 
maintained  by  the  defendant  in  the 
streets  of  the  city  of  Baltimore. 
The  declaration  concludes  as  fol- 
lows: '  And  the  plaintiff  claims  ten 
thousand  dollars.'  The  amount  al- 
leged to  be  due  and  unpaid  by  the 
single  count  of  the  declaration  is 
the  tax  of  $2  on  each  of  509  tele- 
graph poles,  and  there  was  filed 
with  the  declaration  an  account  in 


which  the  only  item  is  as  follows: 

"Baltimore,  Nov.  10,  1893. 
"  The  Postal  Telegraph  Cable  Co., 

to  the  Mayor  and  City  Council  of 

Baltimore,  Dr. 
"  To  license  fee  on  509  poles,  at  $2 

per    pole 81,018 

"Interest    from   June   15th,  1893. 

"  To  this  account  the  mayor 
makes  oath  '  that  there  is  justly  due 
and  owing  by  the  Postal  Telegra))h 
Cable  Company,  the  defendant  in 
said  case,  to  the  plaintilT,  on  the 
annexed  account  {the  cause  of  ac- 
tion in  said  cause),  the  sum  of 
.$1,018,  over  and  above  all  dis- 
counts.' If  the  defendant  had  suf- 
fered judgment  to  go  against  it  by 
default,  the  whole  amount  for 
which  judgment  could  have  been 
entered  would  have  been  $1,018, 
with  interest  and  costs.  It  is  true 
that,  in  actions  of  tort,  it  is  the 
damages  claimed  which  determine 
the  amount  in  dispute,  but,  in  an 
action  to  recover  a  specific  sum  of 
money,  the  court  examines  the 
body  of  the  declaration,  and  the 
cause  of  action  set  out,  to  deter- 
mine what  is  the  real  sum  in  dis- 
pute. Hilton  V.  Dickinson,  108  U. 
S.  165,  174,  2  Sup.  Ct.  424,  27  L. 
688;  Lee  v.  Watson,  1  Wall.  337,  17 
L.  557.  In  this  case  the  declaration 
and  the  sworn  account  disclose  that 
the  real  matter  in  dispute  is  ?1,018, 
and  not  the  sum  demanded  in  the 
formal  claim  of  damages." 
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for  an  assault  and  battery,  or  for  a  false  imprisonment, '  his 
demand  for  judgment  is  contnjlling  in  determining  the  juris- 
dictional amount,  '^  where  such  demand  is  made  in  good  faith.** 


§  84. 

'  llulsecamp  y.  Teel,  2  D;ill.  :358, 
1  L.  414,  12  Fed.  Cas.  8(3S; 
Hynes  v.  lirij^gs,  41  Fed.  4(18. 
^  inZ.sou  V.   Daniel,    3  Dall.  401, 

1  L.  ().")."),  as  quoted  anU:  §  83,  note  3; 

Gordon  o.  Longest,  IG  Pet.  97,  lU 
L.  DUO; 

Kaiioiiso  V.  Martin,  15  How.  198, 
14  L.  U(30; 

Barry  v.  Edmunds,  116  U.  S.  550, 
6  Sup.  Ct.  501,  29  L.  729,  and  cases 
cited; 

Scott  V.  Donald,  1G5  U.  S.  58,  17 
Sup.  Ct.  2G5,  41  L.  632; 

Muns  V.  De  Nemours,  17  Fed.  Cas. 
999,  2  Wash.  C.  C.  4G3; 

Murx)hy  v.  Howard,  17  Fed.  Cas. 
1036,  Hempst.  205; 

Western  U.  Tel.  Co.  v.  Levi,  47 
Ind.  552. 

"  The  damages  claimed  hj  the 
plaiutifE  in  his  writ  gives  jurisdic- 
tion to  the  Court,  whether  it  bean 
original  suit  in  the  Circuit  Court 
of  the  United  States,  or  brought 
here  by  petition  fiom  a  State 
court."     Gordons,  hongest,  supra. 

"The  amount  in  dispute,  or  the 
matter  in  controversy,  which  de- 
termines the  jurisdiction  of  the 
Circuit  Court  in  suits  for  the  re- 
covery of  money  only,  is  the 
amount  demanded  by  the  plaintiff 
in  good  faith."     Peeler  v.  Lathrop, 

2  U.  S.  App.  40,  51,   1  C.  C.  A.  93, 
48  Fed.  780. 

In  distinguishing  between  -the 
class  of  cases  mentioned  in  the 
preceding  section  and  those  de- 
scribed in  this  section,  the  Supreme 
Court  said  in 

North  American  Transp.  &  Tr. 
Co.  V.  Morrison,  178  U.  S.  262,  20 
Sup.  Ct.  869,  44  L.  1061: 


"  While  it  has  sometimes  been 
said  that  it  is  tiie  amount  claimed 
by  the  plaiutilf  iu  his  declaration 
tiiat  brings  bis  case  within  the 
jurisdiction  of  the  Circuit  Court, 
tliat  was  in  suits  for  unliquidated 
damages,  iu  wliich  the  aniouut 
which  the  plaintiff  was  entitled  to 
recover  was  a  (juestion  for  the 
jury;  an  inspection  of  tlie  declara- 
tion did  not  disclose  and  could  not 
disclose  but  that  the  plaintiff  was 
entitled  to  recover  the  amount 
claimed,  and  hence,  even  if  tiie 
jury  found  a  verdict  in  a  less  sum 
than  the  jurisdictional  amount,  the 
jurisdiction  of  the  Court  would 
not  be  defeated." 

In  an  action  brought  in  the  Cir- 
cuit Court  against  election  officers 
for  damages  for  the  rejection  of 
the  plaintiff's  vote,  the  Supreme 
Court  said : 

"  The  damages  are  laid  at  the 
sum  of  $2,500.  AVhat  amount  of 
damages  the  plaintiff  shall  recover 
in  such  an  action  is  peculiarly  ap- 
propriate for  the  determination  of 
a  jury,  and  no  opinion  of  the  Court 
upon  tliat  subject  can  justify  it  in 
holding  that  the  amount  in  con- 
troversy was  insufficient  to  support 
the  jurisdiction  of  the  Circuit 
Court."  Wiley  v.  Sinkler,  179 
U.  S.  58,  21  Sup.  Ct.  17,  45  L.  — . 

8  In 

Barry  u.  Edmunds,  116  U.  S.  550, 
6  Sup.  Ct.  501,  29  L.  729, 
the  Court  said: 

"  The  amount  of  damages  laid  in 
the  declaration,  however,  in  cases 
where  the  law  gives  no  rule,  is  not 
conclusive  upon  the  question  of 
jurisdiction;  but  if,  upon  the  case 
stated,  there  could  be  a  recovery 
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In  a  large  class  of  cases  it  is  the  rule  that  "  a  jury  may  in- 
flict what  are  called  exemplary,  punitive,  or  vindicative  dam- 
ages upon  a  defendant,  having  in  view  the  enormity  of  his 
offense,  rather  that  the  measure  of  compensation  to  the  plain- 
tiff." ^  In  that  class  of  cases,  there  could  not  well  be  any 
other  standard  than  the  demand  of  the  plaintiff,  by  which  to 
determine  the  matter  in  dispute.^  In  another  great  class  of 
cases  the  damages  are  called  compensatory,  but  they  cannot 
be  measured  with  mathematical  accuracy  by  any  legal  stand- 
ard.    To  this  class  may  be  assigned  actions    for    personal 


for  the  amount  necessary  to  the 
jurisdiction,  and  that  amount  is 
chiimed,  it  would  be  necessary,  in 
order  to  defeat  the  jurisdiction, 
since  the  passage  of  the  act  of 
March  3,  1875,  for  the  Court  to 
find,  as  a  matter  of  fact,  upon  evi- 
dence legally  sufficient,  that  the 
amount  of  damages  stated  in  the 
declaration  was  colorable,  and  had 
been  laid  beyond  the  amount  of  a 
reasonable  expectation  of  recovery, 
for  the  purpose  of  creating  a  case 
within  the  jurisdiction  of  the 
Court.  Then  it  would  appear  to 
the  satisfaction  of  the  Court  that 
the  suit  '  did  not  really  and  sub- 
stantially involve  a  dispute  or  con- 
troversy i)roperly  within  the  juris- 
diction of  said  Circuit  Court.'  " 

Upon  the  question  of  fraud  upon 
the  jurisdiction  of  the  United 
States  Courts,  see  generally  post 
§  201. 

*  Day  V.  Woodworth,  13  How. 
363,  14  L.  181; 

Barry  v.  Edmunds,  116  U.  S.  550, 
6  Sup.  Ct.  .501,  29  L.729; 

Scott  V.  Donald,  165  U.  S.  58,  17 
Sup.  Ct.  265,  41  L.  632. 

"The  rule  [to  award  exemplary 
damages]  is  applied  in  actions  of 
trespass  for  personal  injuries,  and 
for  willful  injury  to  property,  and 
in  actions  for  slander,  libel,  seduc- 


tion, false  imprisonment,  and 
malicious  prosecution;  but  the 
rule  has  never  been  applied  to  ac- 
tions for  the  loss  of  personal  prop- 
erty by  fraud,  instead  of  by  force. 
It  has,  therefore,  never  been  ap- 
plied to  cases  of  the  loss  of  personal 
property  by  fraudulent  representa- 
tions. In  such  cases,  the  recovery 
is  limited  to  the  value  of  the  prop- 
erty lost  through  the  false  rei)re- 
sentations,  and  interest  thereon." 
Bank  of  Arapahoe  v.  David  Bradley 
&  Co.,  36  U.  S.  App.  519,  19  C.  C.  A. 
206,  72  Fed.  867. 

5  The  obstacles  to  applying  any 
other  rule  are  well  stated  in  a  very 
early  case. 

Hulsecamp  v.  Teel,  2  Dall.  358, 
1  L.  414,  12  Fed.  Cas.  868,  decided 
in  1796. 

The  supreme  court  of  Pennsyl- 
vania in 

Rush  V.  Cobbet,  2  Yeates  275, 
decided  1798,  denied  a  removal  in 
an  action  for  libel  where  the  plain- 
tiff claimed  damages  exceeding 
$500,  for  want  of  a  criterion  by 
whix;h  to  estimate  the  damages. 
It  said  of  the  act  of  1789,  §  12: 

"  Its  object  was  confined  to  prop- 
erty, where  the  value  of  the  thing 
in  controversy  could  be  satisfac- 
torily ascertained." 

This  theory  is  long  since  obsolete. 
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injuries  without  malice,  ^  actions  for  damages  for  trespass 
witliout  malice, '  actions  for  damages  for  the  conversion  of 
personal  pioperty, ^  and  many  others,  where  the  amount  of 
recovery  depends,  at  last,  largely  upon  the  discretion  of  the 

jury. 

Jurisdiction  cannot  be  conferred  upon  a  United  States 
Circuit  Court  by  an  allegation  of  damages  which,  to  a  legal 
certainty,  the  plaintiff  cannot  reasonably  expect  to  recover.*-^ 


6  Yarde  v.  Baltimore  &  O.  R.  Co., 
57  Fed.  013. 

'SmiUi  V.  (ireenhow,  100  U.  S. 
669,  3  Sup.  Ct.  421,  27  L.  lOSO. 

8  Jones  V.  McCormick  Harv. 
Macb.  Co.,  .53  U.  S.  App.  408,  27 
C.  C.  A.  133,  82  Fed,  29.5; 

Henderson  v.  Cabell,  43  Fed.  2-57. 

0 "  It  is  true,  indeed,  tbat  in  some 
cases  it  migbt  appear  as  matter  of 
law,  from  tbe  nature  of  tlie  case  as 
stated  in  tbe  pleadings,  tbat  tbere 
could  not  legally  be  a  judgment 
recovered  for  tbe  amount  neces- 
sary to  tbe  jurisdiction,  notwitb- 
standingtbe  damages  were  laid  in 
tbe  declaration  at  a  larger  sum." 
Barry  r.  Edmunds,  110  U.  S.  550, 
6Sup.  Ct.  501,  29L.  729; 
also  quotation  from  Vance  case, 
ante  §  83,  note  3. 

"  In  tbe  action  of  claim  and  de- 
livery damages  for  tbe  detention 
must  bave  respect  to  tbe  property 
and  to  a  direct  injury  arising  from 
tbe  detention.  Destruction  of  busi- 
ness not  being  of  tbe  latter  cbar- 
acter,  it  follows  tbat  tbe  special 
damages  averred  in  tbe  complaint 
were  not  recoverable, 

"It  results  tbat  tbe  plaintiff's 
action  was  solely  one  for  claim  and 
delivery  of  property  alleged  to  bave 
been  unlawfully  detained  and  for 
damages  for  tbe  detention  tbereof, 
tbat  tbe  amount  of  recovery  de- 
pended first  upon  tbe  alleged  value 
of  tbe  property,  wbicb  in  the  pres- 
11 


cut  case  was  $1,000,  and  sucb  dam- 
ag(!S  as  it  was  by  operation  of  law 
allowed  to  recover  in  the  action  in 
question.  As,  bowever,  by  way  of 
damages  in  an  action  of  this  cbar- 
acter,  recovery  was  only  allowable 
for  tbe  actual  damage  caused  by 
tb^  detention,  and  could  not  em- 
brace a  cause  of  damage  wbicb  was 
not  in  legal  contemplation  tbe 
proximate  result  of  tbe  wrongful 
detention,  and  sucb  recovery  was 
confined,  as  we  bave  seen,  to  in- 
terest on  tbe  value  of  tbe  property, 
it  results  tbat  tbere  was  notbing 
in  tbe  damages  alleged  in  tbe  peti- 
tion and  properly  recoverable  ade- 
quate, when  added  to  tbe  value  of 
tbe  property,  to  bave  conferred 
upon  tbe  Court  jurisdiction  to  bave 
entertained  a  consideration  of  tbe 
suit."  Vance  v.  W.  A.  Vander- 
cook  Co.,  170  U.  S.  468,  18  Sup.  Ct 
645,  42  L.  nil. 

"Where  tbe  plaintiff  asserts,  as 
bis  cause  of  action,  a  claim  which 
be  cannot  be  legally  permitted  to 
sustain  by  evidence,  a  mere  ad 
damnum  clause  will  not  confer 
jurisdiction  on  tbe  Circuit  Court." 
Nortb  American  Transp.  &  Tr.  Co. 
?5.  Morrison,  178  U.  S.  262,  20  Sup. 
Ct.  869,  44  L.  1061. 

"Groundless  and  fictitious 
claims,  obviously  set  up  for  the 
purpose  of  swelling  tbe  plaintiff's 
claim,  on  the  face  of  tbe  complaint, 
to  an  amount,  within  tbe  jurisdic- 
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In  an  action  upon  an  implied  contract,  or  upon  an  express 
contract  where  the  measure  of  recovery  is  not  fixed  by  such 
contract,  the  amount  of  damages  laid  in  the  declaration  or 
complaint,  in  good  faith,  is  the  sum  in  dispute.  Thus,  in  an 
action  to  recover  the  value  of  personal  services,  upon  a  quaTV- 
turn  meruit,  the  value  of  the  services,  as  alleged  by  plaintiff 
in  his  complaint,  is  the  matter  in  dispute.^*^ 

§  85.  A  recovery  by  plaintiff  of  less  than  $2,000  is  not 
even  prima  facie  evidence  of  a  want  of  jurisdiction.— 
While  the  United  States  Circuit  Courts  will  not  tolerate 
fictitious  claims  made  merely  to  confer  jurisdiction,^  a  recov- 


tion  of  the  Circuit  Court,  under 
the  act  of  1875,  utterly  fail  of  their 
purpose."  Bauk  of  Arapahoe  v. 
David  Bradley  &  Co.,  36  U.  S.  App. 
519,  19  C.  C.  A.  20G,  72  Fed.  867, 
872. 

The  United  States  Courts  con- 
sti-ue  pleadings  liberally  to  sustain 
their  jurisdiction. 

"A  suit  cannot  be  properly  dis- 
missed by  a  Circuit  Court  as  not 
substantially  involving  a  contro- 
versy witliin  its  jurisdiction,  unless 
the  facts,  when  made  to  appear  on 
the  record,  create  a  legal  certainty 
of  that  conclusion."  Wetmore  v. 
Rymer,  1G9  U.  S.  115,  18  Sup.  Ct. 
293.  42  L.  682. 

10  "  The  plaintiff  started  his  suit 
in  a  State  court,  and  then  filed  his 
declaration  demanding  §5,000.  As 
he  could  not  remove  his  case  to  a 
Court  of  the  United  States,  there 
•was  no  colorable  enlargement  of 
his  demand /or  the  purpose  of  mak- 
ing a  case  within  the  jurisdiction 
of  a  Circuit  Court  of  the  United 
States.  So,  if  his  services  were 
rendered  upon  no  agreement  as  to 
the  amount  of  his  compensation, 
he  was  at  liberty  to  estimate  their 
value  at  any  sum  he  saw  fit,  and 
lay  his  ad  damnum  accordingly. 
That  he  had,  before  suit,  estimated 


his  services  at  a  smaller  sum,  or 
claimed  a  less  sum  as  due  under  an 
express  agreement,  furnishes  no 
legal  reason  why  he  might  not,  if 
the  existence  of  the  contract  was 
denied,  sue  both  upon  the  agree- 
ment he  claimed  and  in  assumpsit 
for  a  larger  sum.  Whatever  the 
facts  of  the  plaiutifl's  claim,  and 
however  he  may  have  stated  his 
demand  before  commencing  suit, 
he  voluntarily  chose  to  begin  a 
suit  upon  a  claim  which,  in  amount, 
was  within  the  jurisdiction  of  the 
Circuit  Court,  and  therefore  re- 
movable. Whether  the  facts  would 
or  would  not  support  hi.s  claim  as 
stated,  or  for  the  amount  he  de- 
manded, is  a  matter  of  no  mo- 
ment. "  Hay  ward  r.  Nordberg  Mfg. 
Co.,  54  U.  S.  App.  G39,  29  C.  C.  A. 
438,  85  Fed.  4. 

This  case  goes,  perhaps,  too  far; 
I  have  elsewhere  criticised  it, — 
post  §  88,  note  8. 

§  8.5. 

1  Horst  V.  Merkley,  59  Fed.  502; 

Ante  §84,  note  9; 

Post  §  201. 

"  We  do  not  mean  that  a  claim, 
evidently  fictitious,  and  alleged 
simply  to  create  a  jurisdictional 
amount,  is  sufficient  to  give  juris- 
diction."    Schunk  V.  Moline,  Mil- 
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eiy  by  plaintiff  of  less  than  •'i!2,000  is  not  conclusive  tliat 
plaintiff's  claim  is  fictitious.''^ 

A  complaint  in  a  suit  brought  in  a  United  States  Circuit 
Court  may  be  bad  on  demurrer,  so  that  plaintiff  can  recover 
nothing-,  and  yet  the  Court  have  jurisdiction.-^  A  State  court, 
in  a  case  begun  therein,  cannot  properly  deny  a  removal  on 
the  ground  that,  as  the  petition  or  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  there  is  nothing 
in  controversy.* 

In  an  action  to  recover  property,  the  property  may  turn 
out  to  be  worth  less  than  that  asserted  in  the  complaint  or 
petition  for  removal.^  In  actions  for  damages,  a  jury  in  their 
discretion  may  assess  a  smaller  sum  than  $2,000  as  plaintiff's 
damages.^  A  plaintiff  may  fail  to  prove  his  whole  case ; 
and  defendant  may  prove  a  defense  to  a  part  of  plaintiff's 
claim,  so  that  he  cannot  recover  a  sum  in  excess  of  ff'^jOOO." 


burn  &  Stoddart  Co.,  147  U.  S.  500, 
13  Sup.  Ct.  416,  .37  L.  255. 

''■  "  The  plaiutitf's  claim,  so  far  as 
relates  to  the  amoiiat  required  to 
give  jurisdictioa  to  the  Circuit 
Court,  under  this  act,  must  be 
made  in  good  faith.  When  so 
made  for  the  requisite  jurisdic- 
tional amount,  the  jurisdiction 
will  be  maintained,  although  the 
plaintitf  may  fail  to  make  good 
his  contention  for  that  amount.'" 
Bank  of  Arapahoe  v.  David  Brad- 
ley &  Co.,  .36  U.  S.  App.  519,  19 
C.  C.  A.  206,  72  Fed.  867. 

^  Ante  §  44; 

Schimk  V.  Molina,  Milburn  & 
Stoddart  Co.,  147  U.  S.  500,  13 
Sup.  Ct.  416,  37  L.  2.55. 

*  Ante  §  44  and  cases  cited  in 
notes. 

"Itvi^as  not,  however,  for  the 
State  court  to  disregard  the  right 
of  removal  upon  the  ground  simply 
that  the  averments  of  the  petition 
were  insufficient  or  too  vague  to 
justify  a  court  of  equity  in  graufc- 
iug  the  relief  asked."     Marshall  v. 


Holmes,  141  U.  S.  589,  12  Sup.  Ct. 
62,  35  L.  870. 

The  distinction  between  tlie  cases 
in  which  this  rule  applies,  and 
those  governed  by  such  cases  as 

North  American  Transp.  &  Tr. 
Co.  V.  Morrison,  178  U.  S.  262,  20 
Sup.  Ct.  869,  44  L.  1061,  cited 
ante  §  84,  note  2, 

sometimes  becomes  a  shadowy  one. 
A  majority  of  the  Cimrt  placed  a 
case  on  one  side  of  the  line  and  the 
minority  on  the  other. 

Levinski  v.  Middlesex  Banking 
Co.,  34  C.  C.  A.  452,  92  Fed.  449. 

6  Green  u.  Liter,  8  Crauch  229,  3 
L.  545. 

6  Scott  V.  Donald,  165  U.  S.  58, 
17  Sup.  Ct.  265,  41  L.  632; 

Gordon  v.  Longest,  16  Pet.  97, 
10  L.  900; 

Hulsep.amp  v.  Teel,  2  Dall.  .358, 
1  L.  414,  12  Fed.  Cas.  868. 

Teeler  v.  Lathrop,  2  U.  S.  App. 
40,  1  C.  C.  A.  93,  48  Fed.  780; 

Pickham  v.  Wheeler- HI iss  Mfg. 
Co.,  46  U.  S.  App.  605,  23  C.  C.  A. 
391,  77  Fed.  663; 
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Or  plaintiff  may  be  wholly  defeated,  by  a  failure  of  proof  on 
Lis  part,  or  by  proof  of  a  defence.^  Jurisdiction  does  not 
depend  upon  the  amount  of  the  recovery,  but  upon  the  sum 
which  plaintiff  seeks  in  good  faith  to  recover.'-*  Where  a 
plaintiff  brings  a  suit  for  the  recovery  of  money  in  a  State 
court,  which  is  thereupon  removed  by  defendant  to  a  United 
States  Circuit  Court,  such  plaintiff  is  in  a  poor  situation  to 
allege  that  he  did  not  intend,  in  good  faith,  to  seek  to  re- 
cover the  sum  demanded  by  his  complaint.^^  Where  plain- 
tiff sues  to  recover  property,  or,  in  the  alternative,  to  enforce 
a  tax  lien  thereon,  and  defendant  removes  the  suit  upon  a 
petition  alleging  the  value  in  dispute  to  exceed  12,000,  the 
jurisdiction  of  the  United  States  Circuit  Court  attaches,  and 
such  jurisdiction,  not  having  been  questioned  by  a  plea  to 
the  jurisdiction,  is  not  defeated  by  proof  and  finding  at  the 


Jones  V.  McCormick  Harvesting 
Mach.  Co.,  53  U.  S.  App.  408,  27 
C.  C.  A.  133,  82  Fed.  295; 

Tenneut-Stribling  Shoe  Co.  v. 
Roper,  3(3  C.  C.  A.  455,  94  Fed.  739; 

Kunkel  v.  Brown,  39  C.  C.  A.  665, 

99  Fed. 593; 

Turner  v.  Southern  H.  B.  »fe  L. 
Ass'n,  41  C.  C.  A.  379,  101  Fed.  308; 

Wheeler-Bliss  Manuf'g  Co.  v. 
Pickham,  69  Fed.  419; 

Ung  Luug  Chung  v.  Holmes,  98 
Fed.  323. 

Compare 

Bedford  Quarries  Co.  v.  Welch, 

100  Fed.  513. 

8  It  was  said  over  a  century  ago 
that  such  a  result  would  not  de- 
feat the  jurisdiction. 

Hulsecainp  v.  Teel,  2  Dall.  358, 
1  L.  414,  12  Fed.  Cas.  868. 

3  Cases  cited  in  preceding  and 
succeeding  notes  to  this  section, 
also,  ante  §  84. 

"  That  the  amount  of  the  recov- 
ery in  each  case  fell  short  of  the 
sum  of  $2,000  did  not  withdraw 
the  cases  from  the  jurisdiction  of 
the  Court.     As  the  declarations  al- 


leged damages  in  the  sum  of  $6,000, 
and  as  a  jury  would  be  at  liberty 
to  find  any  amount  not  in  excess 
of  that  sum,  the  jurisdiction,  hav- 
ing once  validity  attached  would 
not  be  defeated  by  the  fact  that 
the  recoveries  were  for  sums  less 
than  $2,000."  Scott  v.  Donald,  165 
U.  S.  58,  17  Sup.  Ct.  265,  41  L.  632. 

An  allegation,  in  a  suit  com- 
menced in  a  Circuit  Court,  of  a 
colorable  claim — not  attempted  to 
be  proved — to  make  the  amount 
appear  to  exceed  $2,000  will  not 
save  the  case  from  dismissal  for 
want  of  jurisdiction. 

Less  V.  English,  56  U.  S.  App.  16, 
29  C.  C.  A.  275,  85  Fed.  471; 

Horst  V.  Merklcy,  59  Fed.  502; 

Bedford  Quarries  Co.  v.  Welch, 
100  Fed.  513. 

10  Hay  ward  v.  Nordberg  Mfg.  Co., 
54  U.  S.  App.  639,  29  C.  C.  A.  438, 
85  Fed.  4,  quoted  ante  §  84,  note  10; 

Puggs  V.  Clark,  37  U.  S.  App.  626, 
18  C.  C.  A.  242,  71  Fed.  560; 

Wright  V.  Wells,  30  Fed.  Cas.  716, 
Pet.  C.  C.  220. 

Compare  post  §  88,  note  8. 
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trial  that  the  amount  of  taxes  in  dispute  is  less  than  the  ju- 
risdictional sum,  the  plaintiff,  at  the  trial,  having  abandoned 
the  claim  to  recover  the  land.^^ 

§  86,  A  phiiutiff  in  an  action  in  a  State  Conrt  for  tlni  re- 
covery of  money  only  may  limit  his  demand  to  $'J, ()()()  or 
less,  a!thoiii?h  entitled  to  recover  more,  and  thereby  de- 
feat a  removal. — A  plaintiff  in  an  action  for  damages  may 
demand  less  damages  than  he  has  sustained  and  thei'cby  re- 
strict his  recovery  to  the  lesser  amount  and  defeat  a  removal. 
Although  a  plaintiff  has  been  damaged  more  than  #2,000,  he 
may  prefer  to  sue  for  that  sum  or  less,  and  thereby  keep  his 
case  in  the  State  court,  rather  than  sue  for  the  full  damages, 
with  the  resulting  delay,  annoyance,  and  expense  of  a  re- 
moval to  the  United  States  Circuit  Court.^     Where  in  such 


n  "  As  a  matter  of  law,  the  ju- 
risilictiou  of  the  Circuit  Court  de- 
pended upon  tlie  state  of  facts  at 
the  time  of  removal.  The  value, 
as  set  forth  in  the  petition  of  re- 
moval, not  being  questioned  by  the 
party  against  whom  the  removal 
was  made,  cannot  be  questioned 
here  by  the  removing  and  losing 
party,  solely  because  the  judgment 
finally  rendered  is  less  than  the  ju- 
risdictional amount  of  the  Circuit 
Court."  Eustis  v.  Henrietta,  41 
U.  S.  App.  182,  20  C.  C.  A.  537,  74 
Fed.  577. 

§86. 

1  Powers  V.  Chesapeake  &  O.  Ry. 
Co.,  65  Fed.  129,  130. 

In 

Lake  Erie  &  W.  R.  Co.  v.  Juday, 
19  Ind.  App.  436,  49  N.  E.  843,  the 
court  said : 

"Although  appellee  may  have 
been  damaged  in  the  sum  of  $10,000 
by  the  injuries  complained  of,  yet, 
in  case  of  appellant's  liability,  if 
he  was  content  to  limit  his  damages 
to  less  tlian  that  sum,  the  appellant 
cannot  be  heard  to  complain.  We 
hold  that  in  determining  the  ques- 
tion arising  on  appellant's  motion 


to  remove,  the  amount  in  contro- 
versy was  the  amount  demanded 
in  the  complaint,  and  the  court 
was  bound  thereby. 

"The  amount  demanded,  being 
less  than  |2,000,  there  was  no  juris- 
diction in  the  Federal  Court,  and 
the  trial  court  correctly  overruled 
the  petition  to  remove." 

The  court  said  in 

Smith  V.  Northern  Pac.  R.  Co., 
3N.  D.  17,  53  N.  W.  173: 

"The  injured  party  may,  if  he 
sees  fit,  waive  his  right  to  recover 
full  damages,  and  in  that  case  the 
litigation  involves  only  the  amount 
which  he  seeks  to  recover." 

This  rule  was  applied  in  deter- 
mining appellate  jurisdiction  in  a 
personal  injury  case,  the  Court 
saying: 

"The  damages  might  in  fact 
have  amounted  to  $100,  and  yet,  if 
the  libellant  claimed  but  $10,  as  his 
damages,  $10  would  be  all  that  was 
in.  controversy."  Agnew  v.  Dor- 
man,  1  Fed.  Cas.  211,  Taney  386. 

In 

De  Camp  v.  Miller,  44  N,  J.  Law 
617, 
the  plaintiff  in  a  suit  for  damages 
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a  case,  the  complaint  fixes  the  amount  of  damages  at  -$2,000 
or  less,  the  defendant  cannot  procure  a  removal  by  allegmg 
in  the  petition  for  such  removal  that  the  amount  in  dispute 
exceeds  $2,000.'^  The  defendant  cannot  complain  effectively 
because  the  damages  demanded  are  limited  to  |2,000  or  less, 
although  the  limitation  "arose  from  a  desire  to  defeat  the 
right  of  removal  "  which  the  defendant  would  have  if  the 
demand  exceeded  that  sum.^ 

In  an  action  upon  a  note  or  account,  a  plaintiff  may  restrict 
his  recovery  by  his  prayer  for  judgment  to  a  lesser  sum  than 
is  due  him  thereon.  The  lesser  sum  for  which  judgment  is 
so  demanded  is  the  matter  in  dispute.*     If  a  plaintiff  brings 


for  a  tort  limited  his  demand  to 
$200  to  bring  the  case  within  the 
jurisdiction  of  a  justice  of  the 
peace,  and  was  successful  in  doing 
so,  although  the  damages  suffered 
by  the  plaintiff  exceeded  that  sum. 

2  Yarde  v.  Baltimore  &  O.  R.  Co., 
57  Fed.  913; 

Smith  B.  Northern  Pac.  R.  Co.,  3 
N.  D.  17,  53  N.  W.  173; 

Lake  Erie  &  W.  R.  Co.  v.  Juday, 
19  Ind.  App.  436,  49  N.  E.  843. 

This  rule  is  not  changed  by  plain- 
tiff's demand  for  "two  thousand 
dollars  and  all  proper  relief,"  when 
no  relief  other  than  damages  is 
grantable  upon  the  facts  pleaded. 

Baltimore  &  O.  R.  Co.  v.  Worman, 
12  Ind.  App.  494,  40  N.  E.  751 ; 

Ante  §  84,  note  9. 

As  to  when  the  petition  for  re- 
moval should  allege  the  amount  in 
controversy,  see  post  §  99. 

3  Yarde  v.  Baltimore  &  O.  R.  Co., 
57  Fed.  913,915; 

Powers  V.  Chesapeake  &  O.  Ry. 
Co.,  65  Fed.  129,  13G; 

Smith  V.  Northern  Pac.  R.  Co.,  3 
N.  D.  17,  53  N.  W.  173. 

*  "  Reference  must  be  had  both 
to  the  debt  claimed,  and  to  the 
damages  alleged,  or  the  prayer  for 
judgment.    The  damages  or  prayer 


for  judgment  must  be  regarded, 
inasmuch  as  the  plaintiff  may  seek 
a  recovery  for  less  than  the  sum  to 
which  he  appears  entitled  by  the 
allegations  in  the  body  of  the  dec- 
laration." Lee  V.  Watson,  1  Wall. 
337,  17  L.  557. 

The  rule  stated  in  the  text  ap- 
plies in  determining  the  jurisdic- 
tiou  of  a  justice  of  the  peace  or 
other  court  of  limited  jurisdiction. 
A  justice  of  the  peace  or  other 
minor  court  has  jurisdiction  of  a 
suit  upon  a  note 

(Raymond  v.  Strobel,  24  111.  113, 
and  cases  cited; 

Remington  v.  Henry,  6  Blackf. 
63; 

Bozell  V.  Hauser,  9  Ind.  522; 

Calloway  v.  Byram,  95  Ind.  423; 

New  York  v.  Marine  Court,  36 
Barb.  341,  23  How.  Pr.  446, 14  Abb. 
Pr.  266; 

McCormick  v.  Robinson,  2  Pin. 
276,  1  Chand.  254), 
or  an  account 

(Porter  v.  Rapine,  19  Fed.  Cas. 
1072,  2  Cranch  C.  C.  47; 

Wharton  v.  King,  69  Ala.  365; 

Carpenter  v.  Wells,  65  111.  451; 

Mitchell  v.  Smith,  24  Ind.  252; 

Elgin  V.  Mathis,  9  Ind.  App.  277, 
36  N.  E.  650; 
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a  suit  ill  a  State  court,  upon  a  note,  account,  or  other  con- 
tract, which  woukl  authorize  the  recovery  of  a  greater  sum, 
but  limits  his  demand  for  judgment  to  $2,000  or  less,  the 
matter  in  dispute  does  not  exceed  |2,000,^  and  hence  there  is 
no  right  of  removal.*^ 

§  87.  In  actions  for  the  recovery  of  real  or  personal 
property,  the  value  of  such  property  is  generally  the  sum 
in  dispute.^— In  actions  involving  the  title  to  land,  the  value 
of  such  land  is  in  dispute.'-^  Under  this  head  may  be  classed 
suits  to  recover  real  estate,^ — ejectment  suits,  writs  of  right, 


Carraway  v.  Burton,  23  Tenn.  [4 
Humph.]  107), 

where  the  amount  due  thereon  is  in 
excess  of  the  jurisdictional  amount, 
if  the  judgment  demanded  is  within 
the  jurisdiction.  A  plaintiff  has  a 
right  to  remit  a  part  of  his  claim 
for  the  purpose  of  conferring  ju- 
risdiction upon  the  court  of  his 
choice. 

&  Authorities  note  4  to  this  sec- 
tion. 

<*  I  find  no  case  where  this  precise 
point  has  been  adjudged  but  the 
authorities  cited  in  the  preceding 
notes  to  this  section  lead  inevita- 
bly to  this  result. 

The  text  also  finds  support  in  the 
cases  which  sanction  the  plaintiff's 
right  to  enter  a  remittitur  of  a  part 
of  his  recovery  to  defeat  the  de- 
fendant's right  to  appeal  or  sue  out 
a  writ  of  error. 

Pacific  Postal  Tel.  Cable  Co.  v. 
O'Connor,  128  U.  S.  394,  9  Sup.  Ct. 
112,  32  L.  488; 

Texas  &  Pac.  R.  Co.  v.  Horn,  151 
U.  S.  110,  14  Sup.  Ct.  2.-)9,  38  L.  91. 

§87. 

1 "  The  averment  of  value  when 
he  [plaintiff]  sues  for  property 
shows  the  value  of  the  tiling  in 
controversy,  as  much  as  the  aver- 
ment of  debt  or  damage,  when  he 
sues  for  money."     Bennett  v.  But- 


terworth,  8  How.   124,   129,  12   L. 
1013,  1016. 

2  If  the  estate  in  controversy  is 
less  than  a  fee,  as  an  estate  in  re- 
mainder, or  in  reversion,  or  for  life, 
or  for  years,  or  a  leasehold  estate, 
tlie  value  of  the  fee  would  not  be 
controlling,  but  the  value  of  the 
estate  in  controversy. 

Crawford  y.  Burnham,  6  Fed.  Cas. 
774,  1  Flip.  116,  4  Am.  Law  T.  Rep. 
U.  S.  Cts.  228. 

It  has  been  held  necessary  to 
show  that  the  sum  in  controversy 
between  the  plaintiff  and  each  de- 
fendant, where  there  are  more  than 
one,  exceeds  $2,000. 

Cooper  V.  Preston,  105  Fed.  403. 

3  Wetmore  v.  Rymer,  169  U.  S. 
115,  18  Sup.  Ct.  293,  42  L.  682; 

Dictum  in  Smith  v.  Adams,  130 
U.  S.  167,  175,  9  Sup.  Ct.  566,  32  L. 
895; 

Green  v.  Liter,  8  Cranch  229,  3  L. 
545 ; 

Greene  v.  Tacoma,  53  Fed.  562; 

Crawford  v.  Burnham,  6  Fed.  Cas. 
774,  1  Flip.  116,  4  Am.  Law  T.  Rep. 
U.  S.  Cts.  228; 

Hartshorn  v.  Wright,  11  Fed. 
Cas.  715,  Pet.  C.  C.  64; 

Lanning  v.  Dolph,  14  Fed.  Cas. 
1120,  4  Wash.  C.  C.  024. 

Cases  involving  appellate  juris- 
diction: 
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etc.,—"  bills  of  peace,"  and  suits  to  quiet  title,*  suits  for  the 


Black  V.  Jackson,  177  U.  S,  349, 
20  Sup.  Ct.  648,  44  L.  801; 

Vicksburg,  S.  &  P.  R.  Co.  v. 
Smith,  135  U.  S.  195,  10  Sup.  Ct. 
728,  34  L.  95 ; 

Tupper  V.  Wise,  110  U.  S.  398,  4 
Sup.  Ct.  26,  28  L.  189; 

Friend  i-.  Wise,  111  U.  S.  797,  4 
Sup.  Ct.  695,  28  L.  602; 

Parker  t-.  Morrill,  106  U.  S.  1,  1 
Sup.  Ct.  14,  27  L.  72; 

Grant  v.  McKee,  1  Pet.  248,  7  L. 
131. 

*  Woodside  v.  Ciceroni,  35  C.  C.  A. 
177,  93  Fed.  1 ; 

Berthold  v.  Hoskins,  38  Fed.  772; 

Lehigh  Zinc  &  Iron  Co.  v.  New 
Jersey  Zinc  «&:  Iron  Co.,  43  Fed.  545; 

Lovett  f.  Prentice,  44  Fed.   459; 

Felch  V.  Travis,  92  Fed.  210. 

"For  the  purposes  of  this  suit  I 
should  not  hesitate  to  hold  that 
the  whole  value  of  the  property, 
the   possession   and  enjoyment  of 
which  is  imperiled  by  the  threaten- 
ing acts  of  the  defendant,  is  the 
measure  of  the  value  of  the  mat- 
ters put  in  controversy  by  it.     If 
any  other  test  than  this  should  be 
substituted,     vei-y     many    suitors 
would   be   debarred  from   seeking 
the     protection    of     the     Federal 
Courts,  and  those  tribunals  would 
be  stripped   of  a   very   important 
branch  of  their  hitherto  acknowl- 
edged jurisdiction,  especially  upon 
their  equity  side.     What  would  be- 
come of  suits  for  the  reformation 
of   a  written   agreement,    for   the 
cancellation  of  alleged    forged  or 
fraudulent  deeds,  for  the  specific 
performance  of  contracts  to  con- 
vey lands,  and  many  others  of  like 
cliaracter,  if,  upon  the  question  of 
jurisdictional  value  of  the  matters 
in  controversy,   the   Courts   were 


limited   to  the  pecuniary  value  of 
the  deed,  the  contract,  the  agree- 
ment as  such,  and  were  barred  from 
considering  the  value  of  the  thing 
affected  by,  or  the  subject-matter 
of,  those  various  writings  ?    Take, 
for  instance,  the  case  of  a  forged 
deed  of  conveyance.    Suits  to  com- 
pel the  surrender  and  cancellation 
of  such  dangerous  documents  are 
not    uncommon    in     the   Federal 
Courts.    But  on  what  pnncijjle  can 
jurisdiction  be  maintained   if  the 
question  of  the  '  value  of  the  mat- 
ters   in    controversy '    be   raised  ? 
What   is  the   value   of  a   '  forged 
deed?'     Simply  nothing.     If  it  be 
forged,  it  is  absolutely  valueless; 
but,  for  jurisdictional  purposes,  it 
must  be  held  to  have,  to  the  right- 
ful owner  of  the  premises  pretended 
to  be  conveyed  by  it,   the  whole 
value  of  the  premises  themselves, 
the  possession  and  enjoyment  of 
which  are  menaced  and  put  in  peril 
by  its  existence.     The  application 
of  this  test  to  the  case  at  bar  is  ob- 
vious.     It   may,    indeed,    be   true 
that  the  claims  of  the  defendant  to 
the  property  in  possession  of  the 
complainant  are  groundless ;  it  may 
be   held    that   the    deeds,    leases, 
agreements,  and  adjudications  of 
the  courts,   upon  which  and   from 
which  the  complainant  base    and 
claim  its  right,  are  invulnerable  to 
any  attack  which,  in  pursuance  of 
its    threats,    the    defendant    may 
make.     That    will   appear  at  the 
end  of  the  litigation,  but  the  '  mat- 
ter in  controversy '  is  not  the  re- 
sult of  the  litigation,  but  the  prop- 
erty which  will  be  affected  by  that 
result,  and  its  value  is  the  value 
which  does  or  does  not  confer  ju- 
risdiction as    it  may  be  summed 
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specific  performance  of  contracts  to  convey  land,^  and  others 
of  a  similar  nature.^  Where  a  claim  to  recover  land  and  a 
claim  to  recover  damages  for  its  detention  are  properly  joined 
in  an  ejectment  suit,  as  may  be  done  under  the  codes  of  some 
States,  the  damages  for  such  detention  which  plaintiff  seeks 
to  recover,  are  to  be  considered,  as  well  as  the  value  of  the 
land,  in  determining  the  sum  in  controversy^  In  an  action 
to  recover  personal  property,  the  value  of  the  property  is 
ordinaril}^  the  sum  in  dispute.^  Damages  for  the  detention 
of  property  replevied  are  usually  nominal ;  ^  but  they  may 
be  substantial,  and,  when  so,  they  are  to  be  considered  in 
determining  jurisdiction.^'^ 

An  insurance  company  which  is  liable  for  the  value  of 
property  injured  by  fire  may  bring  suit  to  protect  and  preserve 


up."  Lehigh  Zinc  &  Iron  Co.  v. 
New  Jersey  Zinc  &  Iron  Co.,  supra, 
p.  547. 

5  Weber  v.  Travelers'  Ins.  Co.,  45 
Fed.  657; 

Johnston  v.  Trippe,  33  Fed.  530. 

«Carr  v.  Fife,  150  U.  S.  494,  15 
Sup.  Ct.  427,  39  L.  508; 

Smith  V.  Bivens,  50  Fed.  352; 

Simons.  House,  46  Fed.  317. 

"  Jones  V.  Rowley,  73  Fed.  286. 

That  case  arose  in  California 
where  such  joinder  is  permitted. 

Beard  v.  Federy,  3  Wall,  478,  18 
L.  88. 

Contra,  under  a  statute  requiring 
a  separate  issue  and  trial  as  to 
damages : 

Crawford  v.  Burnham,  0  Fed.  Cas. 
774,  1  Flip.  116,  4  Am.  Law  T.  Rep. 
U.  S.  Cts.  228. 

Upon  the  subject  of  damages  for 
detention  of  personal  property,  see 
cases  cited  in  note  10  to  this  sec- 
tion. 

*  "  The  value  of  property  sued  for 
is  not  always  the  matter  in  dispute. 
In  replevin,  for  instance,  if  the 
action  is  brought  as  a  means  of 
trying  the    title    to  property,  the 


value  of  the  property  replevied  is 
the  matter  in  dispute;  but  if  the 
replevin  is  of  property  distrained 
for  rent,  the  amount  for  which 
avowry  is  made  is  the  real  matter 
in  dispute,  and  the  limit  of  juris- 
diction." Gibson  u.  Sliufeldt,  122 
U.  S.  27,  7  Sup.  Ct.  1006,  30  L.  1083, 
citing  Peyton  v.  Robertson,  9 
Wheat.  527,  6  L.  151. 

The  exception  here  noted  would 
also  apply  if  an  execution  or  at- 
tachment should  be  levied  on  prop- 
erty, and  replevin  be  brought 
against  the  officer  for  the  goods 
levied  on,  or  if  replevin  be  brought, 
as  is  allowable  sometimes,  to  en- 
force a  mortgage  on  the  goods  re- 
plevied. 

See,  also,  ante  §  83,  and  note  10. 

3  Peyton  v.  Robertson,  9  Wheat. 
527,  0  L.  151. 

1"  Vance  v.  W.  A.  Vandercook 
Co.,  170  U.  S.  408, 18  Sup.  Ct.  045,  42 
L.  1111,  and  cases  there  cited  (see 
quotation,  ante  §  84,  note  9,  where 
that  action,  in  substance  one  of 
replevin,  is  called  an  "action  of 
claim  and  delivery"); 

Indiana  i\  Forry,  04  Ind.  200. 
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such  property,  and  the  value  thereof  is  the  test  of  jurisdic- 
tiou,  though  the  insurance  company  has  not  yet  paid  the 
insurance  thereon. ^^ 

The  proper  criterion  for  finding  the  value  of  property,  on 
tlie  question  of  the  jurisdiction  of  the  Court,  is  not  what  it 
would  bring  in  cash  at  a  forced  sale,  but  what  it  would  bring 
in  the  ordhiary  course  of  business. ^^ 

§  88.  The  right  of  removal  when  a  money  judgment  is 
sought  is  determined  by  the  amount  in  controversy,  as  ap- 
pears by  the  record,  wlien  tlie  petition  and  bond  for  such  re- 
moval are  tiled,  thougli  tliere  has  been,  or  may  thereafter 
be,  an  amendment  of  the  pleadings  increasing  or  diminish- 
ing the  amount.' — Where  the  amount  originally  demanded  by 
plaintiff  is  i2,000  or  less,  the  plaintiff  by  leave  of  the  State 
court  in  which  the  action  is  pending,  and  sometimes  without 
such  leave,  may  increase  the  amount  of  his  demand  so  as  to  ex- 
ceed $2,000,  exclusive  of  interest  and  costs.^  When  such  an 
amendment  has  been  made,  the  increase  of  the  amount  in 
controversy  will  authorize  a  removal  of  the  cause,  if  it  be 
otherwise  removable.  The  suit  is  then  one  for  the  increased 
amount.  The  sum  last  demanded  is  "  the  matter  in  dis- 
pute.'' ^ 


"  Insurance  Co.  v.  Svendsen,  47 
Fed.  346. 

1-  Berthold  v.  Hoskins,  38  Fed. 
•772. 

"  In  estimating  the  market  value 
of  land,  everything  which  gives  't 
intrinsic  value  is  a  proper  element 
for  consideration;  not  only  its 
present  use  but  its  capabilities  are 
to  be  considered.  Even  unim- 
proved land  lying  at  the  foot  of 
a  mountain  range  is  obviously  more 
valuable  than  similar  lands  less 
eligibly  situated."  Wetmore  v. 
Rytner,  1G9  U.  S.  115,  18  Sup.  Ct. 
293,  42  L.  682. 

"Circumstances  incident  to  the 
disputes  and  litigation  concerning 
the  title  .  .  .  cannot,  with 
fairness,  be  taken  into  account  in 
estimating  the  value  for  the  pur- 


pose of  determining  the  question 
of    jurisdiction."     Greene    v.    Ta- 
coma,  53  Fed.  562,  564. 
§  88. 

1  As  to  the  effect  of  amendments, 
other  than  as  to  tlie  amount  in  con- 
troversy, upon  the  rijht  and  time 
of  removal,  see  j-xi.st  §  157. 

2  Northern  Pac.  R.  Co.  v.  Aus- 
tin, 135  U.  S.  315,  10  Sup.  Ct.  758, 
34  L.  218,  affirming  Austin  v. 
Northern  Pac.  II.  Co.,  34  Minn.  473, 
26  X.  W.  607; 

Powers  r.  Chesapeake  &  O.  R. 
Co.,  169  U.  S.  92,  18  Sup.  Ct.  264, 
42  L.  673; 

Pout  §  157  and  notes. 

3  Henderscm  v.  Cabell,  43  Fed.  257; 
Huskins  v.   Cincinnati,  N.  O.   & 

T.  P.  R.  Co.,  37  Fed.  504,  3  L.  R.  A. 
545; 
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This  rule  works  both  ways.  Althougli  a  plaintiff  by  his 
complaint  originally  demands  more  tlian  !f!2,000,  he  may  amend 
such  complaint  before  the  petition  and  bond  for  removal 
are  filed  so  as  to  demand  't:^,000,  or  a  less  sum,  and  thereby 
defeat  a  removal.^  It  is  immaterial  that  the  purpose  of  the 
amendment  is  to  prevent  a  removal.^  The  filing  of  the  pe- 
tition for  removal  does  not  end  the  plaintiff's  right  to  amend, 
unless  it  be  accompanied  by  a  proper  bond.  The  right  to 
amend  continues  until  the  bond  is  filed. "^ 

A  removal  cannot  be  defeated  b}^  an  amendment  reducing 
plaintiff's  demand,  made  in  the  State  court  after  the  petition 
and  bond  for  such  removal  are  filed  in  such  State  court.'^ 


Dicta  in 

Powers  V.  Chesapeake  &  O.  R. 
Co.,  109  U.  S.  92,  18  Sup.  Ct.  204, 
42  L.  673 ; 

Enders  v.  Lake  E.  &  W.  R.  Co., 
101  Fed.  202; 

Cookerly  v.  Great  Northern  Ry. 
Co.,  70  Fed.  277,  280; 

Yarde  v.  Baltimore  &  O.  Ry.  Co., 
57  Fed.  913,  915; 

Evans  v.  Dillingham,  43  Fed.  177, 
180; 

Post  §  157  and  notes. 

*  Smith  V.  Western  Union  Tel. 
Co.,  79  Fed.  1.32; 

Waite  V.  PhoBnix  Ins.  Co.,  62  Fed. 
769; 

Maine  v.  Oilman,  11  Fed.  214; 

Lake  Erie  &  W.  R.  Co.  v.  Juday, 
19  Ind.  App.  436,  49  K  E.  843; 

MuUin  V.  Blumenthal  (Del,),  39 
Atl.  991. 

5  Maine  v.  Oilman,  11  Fed.  214; 

MiiUin  V.  Blumentlial  (Del.),  39 
Atl.  991. 

In 

Lake  Erie  &  W.  R.  Co.  v.  Juday, 
19  Ind.  App.  436,  49  N.  E.  843, 
where  the  demand  for  damages  was 
reduced,  to  prevent  a  removal,  from 
$10,000  to  $1,999.99,  before  the  pe- 
tition and  bond  were  filed,  the  court 
said: 


"  It  is  the  settled  rule  that  before 
answer  a  plaintiff  may  amend  his 
complaint  without  leave  of  court. 
Conceding  the  truth  of  the  facts 
stated  in  the  answer  in  abatement, 
it  was  a  recognized  right  appellee 
had  to  amend  his  complaint,  and 
whether  such  amendment  was  for 
the  purpose  of  preventing  the  re- 
moval of  the  cause  to  the  Federal 
Court  or  not,  is  not  a  question  of 
legitimate  inquiry.  In  making  the 
amendment  he  but  exercised  a  rec- 
ognized right  which  the  law  ac- 
corded to  him,  and  appellant  has 
no  cause  of  complaint." 

•^  Maine  v.  Oilman,  11  Fed.  214. 

■^  Kanouse  v.  Martin,  15  How.  198, 
14  L.  660; 

Waite  V.  Phoenix  Ins.  Co.,  62  Fed. 
769; 

Stephens  v.  St.  Louis  &  S.  F.  R. 
Co.,  47  Fed.  530,  14  L.  R.  A.  184; 

Ladd  V.  Tudor,  14  Fed.  Cas.  923, 
3  Woodb.  &  M.  325; 

Roberts  v.  Nelson,  20  Fed.  Cas. 
900,  8  Blatchf.  74,  10  Am.  Law  Reg, 
(N.  S.)  115,  40  How.  Prac.  387; 

Cumberland  Oap  Building  & 
Loan  Ass'n  v.  Wells,  99  Oa,  228,  25 
S.  E.  246; 

Winslow  V.  Collins,  HON.  C,  119, 
14S.  E.  512; 
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The  plaintiff  cannot,  the  decisions  say,  by  reducing  his  de- 
mand in  the  United  States  Circuit  Court  after  removal,  re- 
quire the  remandment  of  the  suit  to  the  State  court.*^ 

§  89.  The  record  of  the  State  court  cannot  be  contra- 
dicted.— It  is  an  old  rule  that  the  record  of  a  court  of  record 
is  conclusive  as  to  pioceedings  therein  ;  ^  "  for  otherwise  (as 
our  old  authoi-s  say  and  that  truly)  there  should  never  be 


Stanley  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  62  Mo.  508. 

Contra,  a  case  growing  out  of 
Kanouse  v.  Martin,  suj>ru, 

New  York  v.  Judges,  2  Denio 
197. 

^Hayward  v.  Nordberg  Mfg.  Co., 
54  U.  S.  App.  639,  29  C.  C.  A.  438, 
85  Fed.  4; 

Roberts  y.  Nelson,  20  Fed.  Cas. 
900,  8  Blatchf.  74,  10  Am.  Law  Reg. 
(X.  S.)  115,  40  How.  Prac.  387; 

Wright  V.  Wells,  30  Fed.  Cas.  716, 
Peters  C.  C.  220. 

In  Hayward  v.  Nordberg  Mfg. 
Co.,  supra,  the  Court  says: 

"Where  a  cause  is  removed  to 
the  Circuit  Court  of  the  United 
States  by  a  defendant,  and  tlie  rec- 
ord at  the  time  of  removal  shows  a 
dispute  or  controversy  within  the 
jurisdiction  of  a  Circuit  Court  in 
respect  to  amount,  the  jurisdiction 
over  that  case  cannot  be  defeated 
by  the  subsequent  concession  of 
the  plaintiff  that  the  amount  he 
claimed  was  less  tlian  that  he  had 
stated  in  pleadings  filed  before  sucli 
removal." 

The  author  has  serious  doubts 
whether  the  decision  in 

Hayward  v.  Nordberg  Mfg.  Co., 
supra, 

is  correct;  in  fact,  he  is  clear  that 
it  is  incorrect.  Although  the  re- 
moval may  have  been  sustainable 
upon  the  face  of  the  papers  filed  in 
the  State  court,  yet  when  it  clearly 


appeared  in  the  Circuit  Court  after 
removal  that  the  suit  did  not  really 
involve  a  dispute  as  to  a  sum  in 
excess  of  $2,000,  the  case  was 
brought  directly  within  the  letter, 
as  well  as  within  the  spirit,  of  the 
act  of  1875,  §  5,  ante  §  10.  The 
plaintiff  filed  a  bill  of  particulars 
in  the  Circuit  Court  of  $1,675,  and 
this  limited  his  claim  to  that  sum. 

Ante  §  83,  note  14. 
He  also  filed  an  affidavit,  and  other 
proof,  that  this  sum  was  all  that 
he  had  actually  claimed,  although 
a  paragraph  of  his  complaint  con- 
tained a  formal  demand  for  more. 
It  is  conceded  in  the  opinion  in 
the  Hayward  case  that  the  legal 
effect  of  the  filing  of  the  bill  of 
particulars  was  "to  cut  down  the 
amount  of  the  claim  in  dispute  to 
less  than  $2,000."  As  the  suit 
never  did  really  and  substantially 
involve  a  controversy  uithin  the 
jurisdiction  of  the  Circuit  Court, 
and  ceased  even  formally  to  em- 
brace a  claim  within  such  jurisdic- 
tion, it  should  have  been  remanded 
ti)  the  State  court. 

P(M^  201. 

§89. 

1  "  And  the  rolls,  being  the  rec- 
ords or  memorials  of  the  judges 
of  the  courts  of  record,  import  in 
thom  sucli  uncontrollable  credit 
and  verity,  as  they  admit  no  aver- 
ment, plea,  or  proof  to  the  con- 
trary."   Coke  upon  Littleton,  260a. 
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any  end  of  controversies,  wliich  should  be  inconvenient."  ^ 
The  proper  proof  of  proceedings  in  court  is  the  record  there- 
of.^ Where  the  record  of  the  State  court  shows  that  the 
cause  is  not  a  removable  one,  it  should  be  remanded  to  the 
State  court  by  the  United  States  Circuit  Court,  notwithstand- 
ing proof  is  offered  by  the  removing  party  to  show  that  the 
record  is  erroneous.'* 


2  Coke  upon  Littleton,  260a. 

8  Coke  upon  Littleton,  117?;. 

"  What  has  been  done  in  a  court 
of  record  must  be  proved  by  its 
record."  Putnam  i'.  New  Albany, 
20  Fed.  Cas.  79,  4  Diss.  :3()5. 

■i  Smith  V.  Western  Union  Tel. 
Co.,  79  Fed.  132. 

In  that  case,  the  record  of  the 
State  court  showed  the  amount  in 
controversy  wlien  the  petition  for 
removal  was  liled,  as  demanded  in 
plaintiff's  complaint,  to  be  fifteen 
hundred  dollars.  The  rejected 
proof  was  in  the  form  of  affidavits 
by  which  the  defendant  sought  to 
establish  that  the  amount  de- 
manded by  the  plaintiff  in  his 
complaint  when  the  petition  for 
removal  was  filed  was  fifteen  thou- 
sand dollars,  and  that  the  com- 
plaint had  been  amended  after  the 
petition  for  removal  was  filed,  so 
as  to  reduce  the  demand  to  fifteen 
hundred  dollars. 

Judge  Baker,  in  deciding  the 
case,  says: 

"  Can  the  removing  party  sustain 
the  jurisdiction  of  this  Court  by 
contradicting  the  record  sent  up 
from  the  State  court  by  ex  parte 
affidavits?  I  think  it  inadmissi- 
ble, for  the  purpose  of  conferring 
or  supporting  jurisdiction  here,  to 
contradict,  by  affidavits,  the  record 
of  the  State  court  transmitted  here, 
authenticated  by  the  signature  of 
the  clerk  and  the  seal  of  the  court. 
If  the  record  does  not  speak  the 


truth,  its  correction  should  be 
sought  elsewhere.  It  would  be 
inconvenient  and  unseemly  to  try 
the  truth  of  a  lecord  brought  here 
from  a  State  court  upon  the  affi- 
davits, and  especially  the  conflict- 
ing affidavits,  of  the  parties.  The 
cause  will  be  remauiled  to  the  Law- 
rence county  circuit  court,  at  the 
costs  of  the  defendant." 

Contra  :  Jvulge  Key,  in 

Waite  V.  Phoonix  Ins.  Co.,  62  Fed. 
769, 
said: 

"  It  seems  to  me  that  the  control- 
ling point  as  to  the  jurisdiction  of 
this  cause  is  as  to  whether  tlie  pe- 
tition for  removal  or  the  motion  to 
amend  is  prior  in  time;  and  this  is 
a  fact  this  Court  may  try  before  de- 
termining finally  the  motion  to  re- 
mand. ' ' 

Judge  Key  cites 

Burlington,  Cedar  Rapids  & 
Northern  R.  Co.  v.  Dunn,  122  LT.  S. 
513,  517,  7  Sup.  Ct.  1262,  30  L.  11.59; 
but  that  case  involved  no  such  ques- 
tion, and  is  not  in  point  at  all.  He 
made  an  order  giving  the  parties 
time  "to take  testimony  in  regard 
to  the  priority  of  the  presentation 
of  defendant's  application  for  the 
removal  of  the  suit,  or  of  the  mo- 
tion to  amend  the  plaintiff's  sum- 
mons by  a  reduction  of  the  damages 
therein." 

In 

Stephens  c.  St.  Louis  &  S.  F.  R. 
Co.,  47  Fed.  530,  14  L.  R.  A.  184, 
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§  90.  In  an  action  for  the  recovery  of  money  or  prop- 
erty, the  amount  directly  involved,  and  not  the  collateral 
effect  of  the  judi?ment  to  be  rendered,  determines  the 
question  of  jurisdiction. — In  an  action  at  law,  or  equity, 
for  the  recovery  of  money  or  property,  the  matter  in  dispute, 
for  the  purpose  of  determining  whether  it  is  removable,  is 
the  amount  directly  involved  in  the  action.^  A  fact  may  be 
adjudicated  in. a  suit,  and  such  adjudication  be  available  as 
an  estoppel  in  a  subsequent  suit  between  the  same  parties  or 
their  privies."'^  A  suit  may  thus  collaterally  involve  much 
more  than  is  directly  involved  therein.  But  the  effect  of  a 
judgment  for  the  recovery  of  money  or  property  as  evidence 
in  another  action,  or  other  collateral  effect,^  is  not  to  be  con- 


tbe  United  States  Circuit  Court,  per 
Judge  Parker,  permitted  the  record 
of  the  State  court  to  be  contradicted 
by  parol  evidence  to  show  that  tlie 
amendment  of  a  complaint  reduc- 
ing the  demand  from  §4,999  to 
•$1,999  was  made  after  the  filing  of 
the  petition  for  removal  and  not 
fte/wre  such  filing,  as  ai)peared  from 
the  record  of  the  State  court. 

§90. 

^  "  It  has  been  uniformly  held  in 
actions  at  law,  where  the  plaintiff's 
claim  is  for  money,  tl)at  the  amount 
in  controversy  is  determined  by 
that  particulai-  demand  which  the 
plaintiff  sues  for,  and  not  by  any 
contingent  loss  which  either  party 
may  sustain  through  the  indirect 
or  probative  effect  of  the  judgment, 
however  certain  it  may  be  that  such 
loss  will  occur."  Baltimore  v.  Pos- 
tal Tel.  Cable  Co.,  62  Fed.  .500,  502. 

2  Aurora  v.  West,  7  Wall.  82,  19 
L.  42; 

Cromwell  v.  Sac  County,  94  U.  S. 
351,  24  L.  195; 

Raker.  Pope,  7  Ala.  161; 

Cleveland  v.  Creviston,  93  Ind.  31, 
47  Am.  R.  367; 

Cases  cited  notes  3,  4  to  this  sec- 
tion. 


3  Baltimore  v.  Postal  Tel.  Cable 
Co.,  62  Fed.  500. 

This  rule  has  often  been  applied 
in  determining  the  amount  in  con- 
troversy upon  appeal  or  writ  of 
error,  where  the  same  principle 
applies  as  in  determining  the  ques- 
tion of  original  jurisdiction  or  ju- 
risdiction by  removal. 

Ross  V.  Prentiss,  3  How.  771,  11 
L.  824; 

Elgin  r.  Marshall,  106  U.  S.  578, 
1  Sup.  Ct.  484,  27  L,  249; 

Bruce  v.  Manchester  &  Keene 
Railroad,  117  U.  S.  514,  6  Sup.  Ct. 
849,  29  L.  990; 

Gibson  V.  SImfddt,  122  U.  S.  27, 
7Sup.  Ct.  1066,  30  L.  1083; 

The  Sydney,  139  U.  S.  331,  11 
Sup.  Ct.  620,  35  L.  177; 

New  England  Mortgage  Security 
Co.  V.  Gay,  145  U.  S.  123,  12  Sup. 
Ct.  815,  36  L.  646; 

Clay  Center  v.  Farmers'  Loan  & 
T.  Co.,  145  U.  S.  224,  12  Sup.  Ct. 
817,  .36  L.  685; 

Washington  <&  Georf/etoxon  R.  Co. 
V.  District  of  Columbia,  146  U.  S. 
227,  13  Sup.  Ct.  64,  36  L.  951; 

United  States  «.  Wanainaker,  147 
U.  S.  149, 13  Sup.  Ct.  279,  37  L.  118. 
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sidered  in  (leteniiiiiing  the  amount  in  controversy.     There 
is  a  contnuy  decision,  but  it  is  radically  erroneous.* 

§91.  In  certaiii  suits  in  equity,  the  matter  in  dispute 
is  the  value  of  tlic  rit?ht  in  controversy — While,  perhaps, 
in  all  actions  at  law,  and  most  suits  in  equity,  the  amount  in 
controversy  is  measured  by  the  specific  recovery  sought  by 
the  plaintiff,  without  regard  to  the  collateral  consequences  of 
the  judgment,!  there  are  many  suits  in  equity  where  a  differ- 
ent rule  prevails.  "  Where  a  bill  in  equity  is  filed  to  abate 
a  nuisance,  or  to  set  aside  a  deed,  or  for  a  decree  giving  other 
mandatory  or  preventive  relief,  it  is  the  value  of  the  property 
of  which  the  defendant  may  be  deprived  by  the  decree  sought 
which  is  the  test  of  jurisdiction,  and  not  the  claim  of  the 


4  The  facts  aud  the  holding  of 
the  Court  in  that  case  are  well 
stated  in  the  head-note  thereto : 

"  Three  suits  were  brought  in  a 
State  court  by  the  same  plaintiffs, 
citizens  of  one  State,  against  the 
same  defendant,  a  citizen  of  an- 
other State,  on  three  promissory 
notes  of  the  latter,  all  given  for 
parts  of  the  same  consideration, 
and  each  for  less  than  five  hundred 
dollars,  and  the  same  defense  ex- 
isted to  and  was  pleaded  against 
all  of  the  notes. 

''  Ileld,  that  a  verdict  and  judg- 
ment in  one  of  the  suits  would 
constitute  an  estoppel,  and  be  de- 
cisive of  the  others,  and  that,  there- 
fore, the  matter  in  dispute,  in  each 
one  of  said  suits,  exceeded  the  sum 
or  value  of  five  hundred  dollars, 
and  that  any  one  or  all  of  said  suits 
might  be  removed  to  tlie  Federal 
Court  under  the  act  of  March  3, 
1875."  Anderson  v.  Gerding,  1 
Fed.  Cas.  840,  3  Woods  487. 

The  decision  in  Anderson  v.  Ger- 
ding, supra,  is  based  upon  the  the- 
ory that  the  amount  in  controversy 
for  the  purpose  of  removal  or  for 
appenl  is  determined  by  the  same 
general  rules,  and  the  supposition 


that  the  collateral  effect  of  a  judg- 
ment may  be  considered  in  deter- 
mining the  amount  in  controversy 
for  the  purpose  of  an  appeal  or  writ 
of  error. 

The  decisions  in 

Troy  V.  Evans,  97  U.  S.  1,  24  L. 
941, 

Stinson  v.    Dousman,    20    How. 
461,  15  L.  960, 

are  cited  as  authority  for  this  sup- 
position. The  Supreme  Court  in 
the  cases  cited  in  note  3,  has  de- 
cided that  the  collateral  effect  of  a 
judgment  may  not  be  considered 
to  determine  whether  it  is  appeal- 
able, and  said  that  it  was  not  in- 
tended to  decide  in  Troy  v.  Evans, 
or  Stinson  v.  Dousman,  supra,  that 
such  collateral  effect  may  be  con- 
sidered. The  later  cases,  therefore, 
completely  overthrow  Anderson  v. 
Gerding,  supra,  which  is  built 
wholly  upon  an  erroneous  construc- 
tion of  Troy  v.  Evans,  supra,  and 
Stinson  v.  Dousman,  supra. 

Compare 

Thecker  v.  Milburn,  23  Fed.  Cas. 
908,  Hayw.  &  H.  271. 

§91. 

1  Ante  §  90. 
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complainant."  ^  The  amount  in  dispute  in  certain  injunction 
suits  is  the  value  of  the  object  to  be  gained  by  the  plaintiff 
by  such  suit.3     Where  the  defendant  is  about  to  destroy  the 


2  Baltimore  v.  Postal  Tel.  Cable 
Co.,  62  Fed.  500,  502, 
citing 

Mississippi  &  Missouri  R.  Co.  i\ 
Ward,  2  Black  485,  17  L.  311; 

Wasliingtou  Market  Co.  v.  Hoff- 
man, 101  U.  S.  112,  25  L.  782; 

Estes  i\  Gunter,  121  U.  S.  183,  7 
Sup.  Ct.  854,  30  L.  884. 

In  Mississippi  &  Missouri  R.  Co. 
V.  Ward,  siqji-a,  the  appellee 
cliarged  the  appellant  with  having 
created  a  nuisance  by  erecting  a 
bridge  across  the  Mississippi  River 
at  Rock  Island  and  prayed  tliat  the 
nuisance  might  be  abated.  lie  did 
not  seek  damages  by  his  bill,  but 
only  an  abatement  of  the  nuisance 
as  a  preventive  remedy  against 
future  injury  and  delay  to  naviga- 
tion. It  was  objected  to  the  juris- 
diction of  the  United  States  Court 
that  the  bill  did  not  allege  the 
amount  of  damage  individually  sus- 
tained by  the  appellee,  and  hence 
did  not  show  the  amount  in  con- 
troversy to  be  sufficient  to  au- 
thorize the  Court  to  take  jurisdic- 
tion. "  But,"  says  the  Supreme 
Court,  "  the  want  of  a  sufficient 
amount  of  damage  having  been 
sustained  to  give  the  Federal 
Courts  jurisdiction,  will  not  defeat 
the  remedy,  as  the  removal  of  the 
obstruction  is  the  matter  of  con- 
troversy, and  the  value  of  the  object 
must  govern." 

This  case  is  followed  in 

Whitman  v.  Ilubbell,  30  Fed.  81. 

Suit  was  there  brought  to  restrain 
the  maintenance  by  defendant  of 
an  awning  over  a  part  of  a  street 
adjoining  i)laiutiff\s  premise.s.  It 
was  held  that  the  value  to  defend- 


ant of  the  right  to  maintain  the 
awning,  and  not  the  damage  to  the 
plaintiff,  determined  the  right  of 
removal.  The  value  of  the  right 
was  above,  and  the  amount  of 
damage  was  below,  the  jurisdic- 
tional limit  and  jurisdiction  was 
asserted  upon  removal.  If  the 
damage  to  plaintiff  had  been 
above  the  jurisdictional  limit,  and 
the  right  to  maintain  the  awning 
worthless  to  defendant,  jurisdic- 
ti(ni  could  liave  been  asserted  on 
the  ground  that  the  damage  to 
plaintiif  was  sufficient  to  confer 
jurisdiction. 

Rainey  v.  Herbert,  3  U.  S.  App. 
592,  5  C.  C.  A.  183,  55  Fed.  443, 
affirming  Herbert  v.  Rainey,  54  Fed. 
248; 

Clapp  V.  Spokane,  53  Fed.  515. 

Contra :  A  recent  decision  which 
seems  to  the  author  to  be  in  direct 
conflict  with  Mississippi  &  M.  R. 
Co.  V.  Ward,  supra,  and  cases  fol- 
lowing it,  is 

Hagge  V.  Kansas  City  S.  Ry.  Co., 
104  Fed.  391. 

^  In  a  suit  by  a  railroad  company 
to  enjoin  a  shipper  from  prosecut- 
ing in  the  State  courts,  a  multi- 
plicity of  suits  for  alleged  over- 
charges in  freight,  the  Circuit 
Court  of  Appeals  said: 

"  In  a  suit  for  an  injunction  the 
amount  in  dispute  is  the  value  of 
the  object  to  be  gained  by  the  bill. 
Fost.  Fed.  Prac.  §  16.  An  injunc- 
tion may  be  of  much  greater  value 
to  the  complainant  than  the  amount 
in  controversy  in  cases  of  dispute 
which  have  already  arisen.  Sy- 
mondsi\  Greene,  28  Fed.  8-34;  Whit- 
man V.  Hubbell,  30  Fed.  81.     The 
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business  or  the  property  of  the  phiintiff,  and  a  suit  for  injunc- 
tion is  brought  by  him  to  prevent  such  destruction,  the  value 
of  the  plaintiff's  business  or  property  is  the  value  in  dispute.* 
If  the  acts  sought  to  be  enjoined  will  injure  the  plaintiff's 
business,  but  not  totally  destroy  it,  the  amount  of  such  injury 
to  plaintiff  is  the  value  to  him  of  the  injunction  against  de- 
fendant.^    In  a  suit  for  a  mandatory  injunction,  the  amount 


maintenance  of  its  rates  is  the  real 
subject  of  dispute,  and  the  object 
of  the  bill,  and  the  value  of  this 
object  must  be  considered.  Mis- 
sissippi &  Missouri  Kaihoad  Co.  v. 
Ward,  2  Black  485, 17  L.  311.  This 
value  not  being  liquidated  or  fixed 
by  law,  the  alleged  value,  especially 
on  demurrer  to  the  bill,  must  gov- 
ern." Texas  &  P.  Ky.  Co.  v.  Kute- 
man,  13  U.  S.  App.  99,  4  C.  C.  A. 
503,  54  Fed.  547,  quoted  with  ap- 
proval in  Nashville,  C.  &  St.  L.  Ry. 
Co.  V.  McConnell,  82  Fed.  65,  73. 

Other  cases  in  which  jurisdic- 
tion was  maintained  upon  an  as- 
sertion of  this  principle  are 

Hennessy  v.  Herrmann,  89  Fed. 
669; 

Arkansas  v.  Kansas  &  T.  Coal 
Co.,  96  Fed.  353. 

The  Supreme  Court  has  denied 
the  applicability  of  this  rule  in 
suits  to  enjoin  the  collection  of 
taxes. 

Post  §  96,  note  4. 

The  decision  of  the  jurisdictional 
question  in 

Lanning  v.  Osborne,  79  Fed.  657, 
is  well  stated  in  the  syllabus,  as 
follows: 

"  In  a  suit  brought  by  the  re- 
ceiver of  a  water  company  to  es- 
tablish his  alleged  right  to  fix  the 
rates  at  which  he  should  furnish 
to  consumers  water  for  irrigation, 
it  is  the  value  of  that  right  which 
constitutes  the  amount  in  contro- 
versy, and  not  the  mere  difference 

12 


between  the  annual  rate  contended 
for  by  the  defendants  and  that  to 
which  the  comiilainant  asserts  a 
right." 

*  In  an  action  by  a  South  Caro- 
lina liquor  dealer  to  enjoin  the  of- 
ficers of  that  State  from  seizing 
his  goods,  thereby  interfering  with 
and  destroying  his  business  of  im- 
porting liquors,  "  the  value  of  the 
right  of  importation  of  ales,  wines, 
and  other  liquors,  products  of  other 
States  and  countries"  having  been 
conceded  to  be  in  excess  of  |2,000, 
it  was  held  that  "  the  pecuniary 
value  of  plaintiff's  rights  in  con- 
troversy exceeded  the  value  of 
$2,000,"  and  that  it  was  not  es- 
sential to  jurisdiction  that  plain- 
tiff's goods  of  the  value  of  $2,000 
be  seized. 

Scott  V.  Donald,  165  U.  S.  107, 
17  Sup.  Ct.  262,  41  L.  648. 

Case  of  threatened  destruction 
of  property. 

Maffet  V.  Quine,  95  Fed.  199. 

5  In  deciding  injunction  suits 
brought  by  railroad  companies  to 
prevent  fraudulent  practices  by 
ticket  brokers  who  were  defend- 
ants. Judge  Clark  said: 

"In  my  opinion  these  are  in  no 
just  sense  suits  upon  the  contracts, 
nor  for  specific  performance,  but 
are  suits  to  protect  the  business  of 
the  complainants  against  the  irrep- 
arable mischief  being  suffered  by 
reason  of  the  fraudulent  use  and 
!  abuse  of  these  ticket  contracts;  and 
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in  controversy  is  the  value  of  the  phiintiff's  alleged  right 
which  is  denied  by  defendant.^  In  a  suit  to  restrain  the  use 
of  property,  the  amount  in  controversy  is  the  value  of  such 
use,  and  not  the  value  of  the  property.' 

§  92.  Differeut  matters  iu  dispute  between  the  same 
parties  of  wliitli  a  United  States  Circuit  Court  may  take 
jiu'isdiction  may  be  united  in  one  suit  to  make  the  amount 
in  controversy  exceed  $5i,000. — Different  causes  of  action 


the  amount  or  value  of  the  matter 
in  coutruversy  is  not  the  damage 
that  might  be  specitically  re- 
covered in  a  suit  upon  any  one  or 
more  of  these  contracts,  but  is  the 
protection  furnished  to  the  plain- 
tiffs, and  the  loss  prevented  by  the 
fraudulent  use  of  any  and  all  of 
these  void  papers.  It  is  the  value 
of  the  whole  object  of  the  suit  to 
the  complainant  which  determines 
the  amount  in  controversy."  Nash- 
ville, C.  &  St.  L.  Ry.  Co.  V.  Mc- 
Connell,  82  Fed.  65,  72-73. 

«"The   amount   in   controversy 
in  the  action  is  the  value  of  com- 
plainant's alleged  right  to  have  a 
siding  built,  and  to  have  live  stock 
in  car-load  lot.s  received  and  de- 
livered by  the  railroad  company  at 
its  stock  yards.     The  averment  of 
the   bill   is   that    the    injury   and 
damage  dcme  to  its  business  by  the 
refusal  of  the  railroad  company  to 
afford    to    it   such    transportation 
and  shipping  facilities  is  irrepara- 
ble,    and     largely     exceeds     the 
amount  of  the  sum  of  §2,000.     The 
damage  done  by  the  refusal  is  to 
be  estimated  by  the  value  of  the 
right   denied,    and    therefore    the 
allegation  that  the  damage  largely 
exceeds   §2,000    is    inferentially   a 
statement  that  the   value   of  the 
right  denied  is  largely  in  excess  of 
$2,000.     Even  if  this  averment  re- 
fers,   as    claimed    by   counsel,    to 
damages  sustained  by  complainant 


before  the  filing  of  the  bill,  it  gives 
rise  to  the  necessary  implictition 
that  the  subsequent  permanent 
injury,  unless  enjoined,  will  ex- 
ceed in  pecuniary  amount  that 
already  suffered,  because  the  p:ist 
damages  only  covered  a  period  be- 
tween the  demand  and  the  filing 
of  the  bill."  Butchers'  &  Drovers' 
Stock-Yards  Co.  v.  Louisville  & 
N.  R.  Co.,  31  U.  S.  App.  252,  14 
C.  C.  A.  290,  67  Fed.  35,  40. 
Compare 

Von  Schroeder  v.  Brittan,  93 
Fed.  9. 

'  Oleson  V.  Northern  Pac.  R.  Co., 
44  Fed.  1. 
It  is  held  in 

Smith  V.  Bivens,  56  Fed.  352, 
that  under,  the  circumstances  of 
that  case,  the  value  of  the  land 
there  used  for  pasturage  was  the 
amount  iu  dispute,  for  such  land 
was  of  no  value  for  any  other  pur- 
pose. 

Compare 

Northern  Pac.  R.  Co.  v.  Cunning- 
ham, 103  Fed.  708. 

An  action  by  the  United  States 
to  compel  the  abatement  of  a  fence 
surrounding  public  land  does  not 
involve  the  title  to  the  land  so  as 
to  make  the  value  of  the  land  the 
test  of  jurisdiction; — the  value  of 
"the  possession,  use,  and  occupa- 
tion of  such  enclosure  "  is  the  test. 
Cameron  v.  United  States,  146 
U.  S.  533,  13  Sup.  Ct.   184,  36  L, 
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in  favor  of  a  sole  plaintiff,  or  of  all  plaintiffs  jointly  where 
there  are  more  than  one,  against  a  sole  defendant,  or  more 
than  one  defendant,  when  they  are  all  liable  for  the  whole 
debt  or  damages  for  which  suit  is  brought,  may  be  united 
to  make  the  suit  embrace  a  matter  in  dispute  in  excess  of 
$2,000.1  The  joinder  of  two  counts  in  a  declaration,  filed  in 
a  State  court,  each  praying  for  the  recovery  of  $2,000  and 
costs,  shows  prima  facie  that  the  amount  in  dispute  is  $4,000, 
and  entitles  the  defendant  to  a  removal,  so  far  as  the  amount 
in  controversy  is  concerned,  where  it  does  not  affirmatively 
appear  that  both  counts  are  for  the  same  cause  of  action.^  If 
it  should  affirmatively  appear  that  both  counts  are  for  the 
same  cause  of  action,  the  auiount  of  the  actual  cause  of  action 
would  be  controlling.^  A  United  States  Circuit  Court  may 
have  jurisdiction  of  a  suit  upon  the  principal  of  a  bond  and 
overdue  interest  coupons  thereon,  though  neither  separately 
amounts  to  $2,000,  if  all  taken  together  aggregate  more  than 
that  sum.^  A  suit  may  be  brought  upon  several  interest  cou- 
pons, without  a  bond,  if  tliey  aggregate  the  jurisdictional 
amount.^  Several  claims  against  the  same  defendant  or  de- 
fendants, each  less  than  $2,000,  may  be  assigned  to  one  per- 
son, and  joined  in  one  suit  by  him,  if  they  all  aggregate  more 
than  $2,000  of  principal,  the  suit  being  otherwise  within  Fed- 


1077;  s.c,  148  U.  S.  301,  13  Sup. 
Ct.  595,  37  L.  459. 

§02. 

1  Stanley  u.  Albany  County,  15 
Fed.  483,  21  Blatchf.  249,  and  other 
cases  cited  in  succeeding  notes. 

Armstrong  v.  Ettlesolin,  36  Fed. 
209, 

was  a  suit  commenced  in  the  United 
States  Circuit  Court  for  the  North- 
ern District  of  Illinois.  The  de- 
fendant filed  a  demurrer  to  the  dec- 
laration for  want  of  jurisdiction. 
The  declaration  contained  three 
counts.  The  first  was  upon  a  prom- 
issory note  of  $875,  one  was  for 
$875  due  for  money  had  and  re- 
ceived, and  the  other  for  !?875  due 
for  work  and  labor   done.      The 


Court  (Blodgett,  Judge),  assuming 
jurisdiction,  said: 

"  Upon  the  face  of  this  declara- 
tion, which  we  can  only  look  at 
under  this  demurrer,  there  appear 
to  be  three  causes  of  action,  which, 
when  aggregated,  make  more  than 
the  amount  required  to  give  juris- 
diction." 

2  Piatt  V.  Phoenix  Assur.  Co.,  37 
Fed.  730. 

3  Lee  V.  Watson,  1  "Wall.  337,  17 
L.  557. 

*  Edwards  v.  Bates  County,  163 
U.  S,  269,  16  Sup.  Ct.  9G7,  41  L. 
155. 

sjudson  V.  Macon  County,  14 
Fed.  Cas.  16,  2  Dill.  213. 
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eral  jurisdiction.''  Several  notes  and  mortgages  securing 
them  executed  by  the  same  owner  of  real  estate  and  held  by 
the  same  person,  though  each  mortgage  covers  different  real 
estate,  may  be  united  foi-  the  purpose  of  foreclosure,  where 
they  all  aggregate  more  than  •fi2,000,  though  neither  of  them 
amounts  to  that  sum."  If  the  lots  have  been  sold  to  different 
purchasers,  the  mortgages  cannot  be  foreclosed  in  one  action, 
over  a  seasonable  objection.*^  An  account  due  and  one  not 
due  may  be  joined  in  a  suit  in  a  United  States  Circuit  Court, 
even  if  the  State  practice  would  require  separate  suits  to  be 
filed  if  proceedings  Avere  begun  in  a  State  court.^  An  action 
of  assumpsit  to  recover  more  than  $2,000  ro3'alties  for  the 
use  of  three  patents  may  be  maintained  in  a  United  States 
Circuit  Court,  although  the  amount  due  for  the  use  of  each 
separate  patent  is  less  than  $2,000.^'^  A  premium  paid  by  a 
mortgagee  for  a  policy  of  insurance  on  the  mortgaged  prop- 
erty may  be  added  to  the  principal  of  the  mortgage  debt  to 
make  the  matter  in  dispute  exceed  !ii!2,000.i^     A  suit  to  enjoin 


^The  Circuit  Court  of  Appeals 
of  the  Eighth  Circuit  says,  per 
Judge  Caldwell,  in 

Bowdea  v.  Burnham,  19  U.  S. 
App.  448,  8  C.  C.  A.  248,  59  Fed. 
752: 

"When  the  plaintiffs  had  ac- 
quired, in  good  faith,  from  citizens 
of  States  other  than  the  State  of 
which  the  defendants  were  citizens, 
claims  amounting  in  the  aggregate 
to  [more  than]  §2,000,  they  had  a 
right  to  sue  the  defendants  on  all 
of  such  claims  in  one  actifm  in  the 
Circuit  Court,  although  no  one  of 
the  claims  amounted  to  $2,000. 
The  requisite  amount  and  the  citi- 
zenship necessary  to  confer  the 
jurisdiction  are  united  in  the  plain- 
tiffs; and  the  jurisdiction  is  not 
affected  by  the  fact  that  the  several 
assignors  of  the  claims  could  not 
have  maintained  separate  suits 
thereon,  because  the  claim  of  each 
was  less  than  $2,000  in  amount. 
Stanley  v.  Albany  County,  15  Fed. 


483,  21  Blatchf.  249;  Hammonds. 
Cleaveland,  2.3  Fed.  1,  10  Sawy.  621; 
Bernheim  v.  Birnbaum,  30  Fed. 
885;  Chase  v.  Sheldon  Holler-Mills 
Co.,  56  Fed.  625." 

Later  cases  are 

Tennt'ul-.Stribling  Shoe  Co.  v. 
Roper,  30  C.  C.  A.  455,  94  Fed.  739; 

Bergman  v.  Inman,  91  Fed.  293; 

Davis  V.  Mills,  99  Fed.  39. 

"Fitchett  V.  Blows,  36  U.  S.  App. 
597,  20  C.  C.  A.  286,  74  Fed.  47. 

^Eastern  Building  &  Loan  Ass'n 
V.  Denton,  31  IT.  S.  App.  187,  13 
C.  C.  A.  44,  65  Fed.  .569. 

This  case  contains  an  able  dis- 
cussion of  the  sul)ject  as  to  when 
different  claims  can  properly  be 
joined  in  one  suit. 

9  O'Counell  v.  Reed,  12  U.  S.  App. 
369,  5  C.  C.  A.  586,  56  Fed.  531 ; 

Bowden  v.  Burnham,  19  U.  S. 
App.  448,  8  C.  C.  A.  248,  59  Fed.  752. 

^^  Weaver  v.  Norway  Tack  Co., 
80  Fed.  700. 

11  Coolidge  V.  Ray,  75  Fed.  39. 
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for  fraud  the  execution  of  several  small  judgments  between 
the  same  parties  was  brought  in  a  State  court  of  Louisiana, 
and  the  aggregate  amount  of  the  judgments  was  held  to  be 
the  amount  in  controversy  for  the  purpose  of  removal.^''^ 

The  causes  of  action  to  be  joined  to  make  an  amount  of 
over  $2,000  must  be  of  such  character  that  the  United  States 
Circuit  Court  can  take  jurisdiction  of  them.^^  Wliat  causes 
of  action  may  be  joined  in  a  suit  in  a  State  court  is  to  be  de- 
termined by  the  law  and  practice  of  the  State  in  which  the 
suit  is  brought.  If  it  is  proper  to  unite  causes  of  action  for 
suit  in  the  State  court,  they  will  be  considered  as  properly 
united  when  the  removability  of  the  suit  is  to  be  decided.^* 
The  whole  suit  must  be  removable,  or  no  part  can  be  re- 
moved. The  suit  cannot  be  divided.  Jurisdiction  cannot 
be  taken  by  a  United  States  Circuit  Court  upon  removal, 
where  a  cause  of  action  of  which  that  Court  has  jurisdiction 
has  been  properly  united  in  the  State  court  with  a  cause  of 
action  of  which  the  United  States  Circuit  Court  cannot  take 
jurisdiction  under  the  removal  statute. ^^     If  there  is  an  ex- 


12  Marshall  v.  Holmes,  141  U.  S. 
589,  12  Sup.  Ct.  62,  35  L.  870. 

In  a  suit  to  enforce  by  mandamus 
two  separate  judgments  held  by  the 
same  person  against  a  town,  the 
judgments  were  aggregated  to 
make  the  sum  in  dispute  necessary 
to  appellate  jurisdiction. 

Ilawley  v.  Fairbanks,  108  U.  S. 
543,  2  Sup.  Ct.  846,  27  L.  820. 

13  Mexican  National  R.  Co.  v. 
Davidson,  157  U.  S.  201,  15  Sup.  Ct. 
563,  39  L.  672; 

Chase  y.  Sheldon  Roller-Mills  Co., 
56  Fed.  625. 

Contra  (but  clearly  erroneous), 

Morrison  v.  North  Am.  Transp. 
&  Trading  Co.,  85  Fed.  802. 

This  case  has  been  reversed. 

North  American  Transp.  &  Tr. 
Co.  V.  Morrison,  178  U.  S.  262,  20 
Sup.  Ct.  869,  44  L.  1061. 

"  Texas  u.  Day  Land  &  Cattle 
Co.,  49  Fed,  593. 


15  "A  part  of  a  suit,  a  count  in 
a  petition,  is  not  embraced  l)y  its 
terms,  although  it  may  be  of  a  civil 
nature.  Nor  can  the  entire  suit  bo 
removed,  because  the  first  count, 
the  original  suit,  embraces  a  cause 
of  action  of  a  criminal  nature.  The 
statute  is  not  sufficiently  compre- 
hensive to  entitle  a  party  to  remove 
a  suit  like  the  present  one,  and 
courts  are  without  power  to  enlarge 
it  by  constrnctiou.  Tlie  State  had 
the  right,  under  rules  prescribed  by 
the  supreme  court  of  this  State,  to 
'  state  the  cause  or  causes  of  action 
in  several  different  counts,  each 
within  itself  presenting  a  combina- 
tion of  facts,  specifically  amounting 
to  a  single  cause  of  action,'  (Rules 
District  Court,  No.  4);  and,  having 
elected  to  rely  upon  two  counts  in- 
stead of  one,  it  has  the  further 
right  to  prosecute  its  suit  to  final 
determination    in   its   own  way." 
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ception  to  this  rule  under  the  clause  of  the  statute  as  to 
separable  controversies/*^  such  exception  cannot  apply  to  a 
suit  where  the  cause  of  action  of  which  the  United  States  Cir- 
cuit Court  might  take  jurisdiction  (if  it  were  large  enough) 
is  less  than  $2,000  and  is  added  to  a  cause  of  action  of  which 
such  Court  cannot  take  jurisdiction  to  make  the  amount  in 
controversy  exceed  that  sum.^^ 

§  93.  Where  different  pariies  having  a  joint,  or  a  com- 
mon undivided  interest  in  the  recovery  sou.i?ht,  join  as 
plaintiffs,  the  total  sum  in  dispute  is  the  jurisdictional 
criterion ;  but  where  the  interests  of  the  plaintiffs  are 
separate,  and  the  plaintiffs  join  in  one  suit  for  conven- 
ience, the  several  sums  in  dispute  between  the  different 
plaintiffs  and  the  defendant  cannot  be  aggregated  to  make 
the  jurisdictional  amount.^— Where  an  action  is  brought  by 
plaintiffs  who  are  jointly  interested  in  the  recovery  sought, 
the  total  sum  in  dispute  is  considered  in  determining  the  juris- 
diction.2  Where  the  recovery  sought  is  not  in  a  strict  sense 
a  joint  one  in  favor  of  the  plaintiffs,  the  total  sum  in  dispute 
is  yet  in  many  cases  the  criterion  of  jurisdiction,  and  not  the 
sum  of  the  interest  of  anyone  plaintiff  in  the  subject  of  litiga- 
tion. 


Texas  v.  Day  Land  &  Cattle  Co.,  49 
Fed.  593,  597. 

It  is  held   on  the  contrary,  but 
erroneously  the  author  thinks,  in 

Sharkey  v.  Port  Blakely  Mill  Co., 
92  Fed.  425; 

Hoge    V.  Canton  Ins.  Office,  103 
Fed.  513, 

that  where  a  cause  of  action  witliin 
the  jurisdiction  of  a  Federal  Court 
and  one  not  within  its  jurisdiction, 
because  the  original  holder  did  not 
have  the  proper  citizenship,  are 
properly  united  in  a  suit  brought 
in  a  State  court,  the  whole  suit  may 
be  removed  to  the  Federal  Court. 
The  author  understands  that  no 
part  of  such  a  suit  is  removable, 
but  the  wliole  should  remain  in  the 
State  court. 

i"^nte§  7  and  posi  §  138. 

2  For  note  2, 


1^  Mexican  National  R.  Co.  v. 
Davidson,  157  U.  S.  201,  15  Sup. 
Ct.  563,  39  L.  672. 

The  decision  in 

Morrison  v.  North  Am.  Transp. 
&  Trading  Co.,  85  Fed,  802, 
in  so  far  as  it  is  in  direct  conflict 
with  the  Davidson  case,  cannot  be 
considered  as  an  authority  of  bind- 
ing force.  Since  this  chapter  was 
written,  that  decision  has  been  re- 
versed by  the  Supreme  Court. 

North  American  Transp.  &  Tr. 
Co.  V.  Morrison,  178  U.  S.  262,  20 
Sup.  Ct.  869,  44  L.  1061. 

§93. 

1  "  The  true  distinction  is  between 
cases  in  which  there  are  several 
j)laintiffs  interested  collectively 
under  a  common  title,  and  those 
wherein  the  matters  in  dispute 
see  p.  183. 
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Where  plaintiffs  claim  under  one  and  the  same  title,  and 
have  a  common  and  undivided  interest,  and  it  is  immate- 
rial to  the  defendant  how  the  plaintiffs  divide  the  recovery 
hetween  them,  the  total  sum  sued  for  is  the  sum  in  dispute 
to  determine  jurisdiction.^  Where  the  several  owners  of  dif- 
ferent tracts  of  real  estate,  which  are  held  by  them  under  a 
common  source  of  title,  unite  in  a  suit  to  quiet  tlieir  titles 


are  separate  and  distinct,  and  are 
joined  in  one  suit  for  convenience 
or  economy."  New  Orleans  Pac. 
R.  Co.  V.  Parker,  14:i  U.  S.  42,  12 
Sup.  Ct.  364,  30  L.  GG. 

Tills  decision  was  cited  approv- 
ingly in 

Overby  v.  Gordon,  177  U.  S.  214, 
20  Sup.  Ct.  GO;},  44  L.  741, 
where  it  is  held  that  in  an  action 
by  the  heirs  at  law  of  a  decedent 
to  contest  his  will,  the  whole  value 
of  the  estate  affected  by  the  suit, 
and  not  the  interest  of  each  indi- 
vidual plaintiff  therein,  is  the  test 
of  Federal  appellate  jurisdiction. 

"It  may  not  always  be  easy  to 
determine  the  class  to  which  a  par- 
ticular case  belongs,  but  the  rule 
recognizing  the  existence  of  the 
two  classes  has  long  been  estab- 
lished." Ex  parte  Baltimore  &  O. 
R.  Co.,  106  U.  S.  5,  1  Sup.  Ct.  35, 
27  L.  78. 

2  This  is  so  evident  that,  perhaps, 
no  Court  has  ever  been  called  upon 
to  decide  the  point  as  a  contested 
one. 

8  Shields  v.  Thomas,  18  How.  253, 
15  L.  368,  approving  s.  c,  17  How. 
3,  15  L.  93. 

Tenants  in  common  may  unite  in 
a  suit  to  recover  land. 

Poole  V.  Fleeger,  11  Pet.  185,  9 
L.  680. 

"  While  it  is  true  that  parties  who 
have  several  and  distinct  interests 
cannot  unite  them  for  the  purpose 
of  creating  jurisdiction,  yet,  when 


the  representatives  of  a  deceased 
intestate  bring  suit  against  an  ad- 
ministrator, under  the  same  title, 
and  for  a  common  and  undivided 
interest,  the  Court  will  have  juris- 
diction, although  the  amount  which 
on  division  would  come  to  each  rep- 
resentative may  be  less  than  the 
jurisdictional  minimum.  Shields 
V.  Thomas,  17  How.  3,  15  L.  93." 
Prince  v.  Towns,  33  Fed.  IGl. 

As  to  the  rule  when  a  part  only 
of  the  heirs  bring  a  suit,  consult 

Rich  V.  Bray,  37  Fed.  273,  2  L.  R. 
A.  225. 

In  a  suit  brought  by  several  in- 
surance companies  against  the 
owner  of  insured  property  to  set 
aside  an  award  of  damages  result- 
ing from  a  fire,  the  Court  said: 

"  The  award  arose  out  of  the  com- 
mon agreement  of  all  of  the  in- 
surers. The  object  of  this  suit  is 
to  set  it  aside  upon  allegations  and 
evidence  common  to  all  the  parties 
assailing  the  same." 

The  Court  held  that  the  amount 
in  dispute  was  "the  whole  sum  of 
the  award  "  and  not  "the  various 
proportions  of  the  loss  which  will 
fall  upon  the  several  insurance  com- 
panies under  their  respective  pol- 
icies." 

Hartford  Fire  Ins.  Co.  v.  Bonner 
Mercantile  Co.,  15  U.  S.  App.  134, 
5  C.  C.  A.  524,  56  Fed.  378  (compare 
s.  c,  at  Circuit,  44  Fed.  151,  11  L, 
R.  A.  623). 
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against  the  holder  of  a  common  adverse  claim  thereto,  the 
value  of  all  the  tracts  of  land,  and  not  the  value  of  that  held 
by  any  one  plaintiff,  is  the  value  in  dispute  to  determine  the 
question  of  jurisdiction.'*  Where  the  claims  of  several  cred- 
itors are  secured  by  the  same  mortgage,  they  may,  and  ordi- 
narily should,  unite  as  plaintiffs  in  a  suit  to  foreclose  such 
mortgage.^  The  amounts  claimed  by  the  plaintiffs  will  be 
aggregated,  and  each  separate  debt  need  not  exceed  $2,000, 
to  give  jurisdiction  to  a  United  States  Circuit  Court.^  Where 
some,  but  not  all,  of  the  holders  of  separate  debts  secured 
by  a  common  mortgage  join  in  a  suit  to  foreclose  such  mort- 
gage, the  sum  of  the  debts  of  the  plaintiffs,  and  not  the 
total  amount  secured  by  the  mortgage,  determines  tiie  ju- 


*  "  The  complainants  here  have 
an  identity  of  interest, — a  common 
title, — and  the  valne  of  the  matter 
in  dispute  is  measured  by  the  value 
of  all  the  land  represented  and 
claimed  by  the  complainants  whose 
title  is  denied,  and  not  by  the  value 
of  the  separate  lots  of  each.  The 
amount  of  all  the  lots  represented 
by  the  complainants  is  sufficient  to 
give  the  right  of  removal,  and  the 
motion  to  remand  is  denied."  Lov- 
ett  V.  Prentice,  44  Fed.  459. 

The  right  of  several  parties  situ- 
ated as  in  Lovett  V.  Prentice,  supra, 
to  join  in  a  suit  to  quiet  title  in  a 
United  States  Circuit  Court  is  af- 
firmed in  a  case  growing  out  of 
the  same  claim  of  title  involved  in 
Lovett  V.  Prentice,  supra.  Over  five 
hundred  land  owners  joined  in  the 
suit  as  plaintiffs. 

"While  they  are  owners  in  sev- 
eralty," said  the  Court,  "  they  are 
united  in  interest  in  the  sole  ques- 
tion at  issue  in  such  a  case, — the 
validity  of  the  title  of  their  com- 
mon grantor." 

Prentice  v.  Dnluth  Storage  & 
Forw.  Co.,  19  U.  S.  App.  100,  7  C. 
C.  A.  293,  58  Fed.  4.37. 

Compare  a  case  where  the  suit 


was  brought  by  one  plaintiff 
against  several  defendants  not 
claiming  under  a  comi)ton  source  of 
title,  and  the  rule  of  these  cases 
was  therefore  held  inapplicable: 

Stemmler  v.  McNeill,  102  Fed. 
660,  approved  in  Cooper  v.  Preston, 
105  Fed.  403. 

^Nashville  &  Decatur  R.  Co.  «. 
Orr,  18  Wall.  471,  21  L.  810; 

^tna  Life  Ins.  Co.  v.  Finch,  84 
Ind.  301,  304; 

Shirkey  v.  Hanna,  3  lilackf.  403, 
26  Am.  Dec.  426. 

"  It  is  a  rule  of  general  applica- 
tion, both  at  law  and  in  equity, 
that  a  suit  upon  a  written  instru- 
ment must  be  brought  in  the  name 
of  all  who  are  formal  parties  to  it 
and  who  retain  an  interest  in  it." 
Nashville  &  Decatur  R.  Co.  v.  Orr, 
supra. 

6  This  is  decided  as  to  appellate 
jurisdiction  in 

New  Orleans  Pac.  R.  Co.  v.  Par- 
ker, 143  U.  S.  42,  12  Sup.  Ct.  364, 
36  L.  66, 
and  in 

Rodd  V.  Heartt,  17  Wall.  354,  21 
L.  627,  as  construed  in  Gibson  v. 
Shufeldt,  122  U.  S.  27,  7  Sup.  Ct. 
1066,  30  L.  1083; 
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risdiction.'  Plaintiffs  liaving  a  common  interest  in  obtain- 
ing an  injunction  or  abating  a  nuisance  may  join  in  a  suit 
thereior.'^  These  principles  have  been  oftener  adjudged  in 
determining  appellate  jurisdiction  than  original  jurisdiction, 


and  it  is  strongly  implied  ia 

Nasliville  &  Decatur  K.  Co.  v. 
On-,  18  Wall.  471,  21  L.  810, 
that  til  is  rule  :ii)plies  to  original 
jurisdiction.  But  it  is  not  entirely 
clear  upon  principle  that  the  rule 
stated  in  the  cases  cited  in  foot- 
notes 12,  13,  14  to  this  section  that 
each  separate  debt  must  exceed 
$2,000,  should  not  apply  to  sepa- 
rate creditors  secured  by  one  mort- 
gage. 

'  This  was  decided  as  to  appel- 
late jurisdiction  in 

Bruce  v.  Manchester  &  Keene 
Railroa.l,  117  U.  S.  514,  G  Sup.  Ct. 
849,  29  L.  91)0. 

8  Where  life  tenants  and  remain- 
der-men joined  in  a  suit  to  prevent 
threatened  injury  to  and  destruc- 
tion of  the  curpus  of  the  estate, 
the  Court  said : 

"  Perhaps  either  the  life  tenants 
or  the  remainder-men,  acting  alone, 
might  have  maintained  this  bill 
for  the  preservation  of  the  corpus 
of  the  estate,  but  their  joinder  as 
co-owners  was  proper.  Adams, 
Eq.  *315.  As  the  plaintiffs  have  a 
common  interest,  and  seek  a  com- 
mon object,  their  case  falls  within 
the  principle  that  if  several  per- 
sons have  a  common  and  undivided 
interest,  though  separable  as  be- 
tween themselves,  the  amount  of 
their  joint  interest  will  be  the  test  of 
jurisdiction."  Herbert  v.  Rainey, 
54  Fed.  248,  2.52. 

In 

Pillsbury-Washburn  Flour  Mills 
Co.  V.  Engle,  58  U.  S.  App.  490,  30 
C,  C.  A.  380,  86  Fed.  G08,  41  L.  R.  A. 
162,  reversing  s.  c,  82  Fed.  816, 


it  was  said  by  the  Circuit  Court  of 
Appeals  of  the  Seventh  Circuit  to 
be  i)roper  for  seven  several  owners 
of  different  flouring  mills  at  Minne- 
apolis, Minn.,  to  join  as  co-plaintitfs 
in  a  suit  to  enjoin  defendants  from 
selling  flour  manufactured  in  Wis- 
consin and  labeled  "  Best  Minne- 
sota Patent,  Minneapolis,  Minn.," 
in  fraudulent  imitation  of  the 
goods  of  the  plaintifEs. 

The  Court  said : 

"  In  the  judgment  of  the  Court  it 
is  the  common  e very-day  case  of  sev- 
eral persons  having  a  common  in- 
terest in  the  prevention  of  an  irrep- 
arable injury  joining  together  to 
obtain  the  desired  relief.  Though 
their  interests  are  different  in  de- 
gree, they  ai'e  of  the  same  quality 
and  kind.  Any  number  of  land- 
owners may  join  together  to  enjoin 
the  assessment  and  collection  of 
an  illegal  tax  upon  real  estate,  or 
one  or  more  may  sue  on  their  own 
behalf,  and  for  the  benefit  of  all 
others  similarly  situated.  One 
landowner  may  own  a  thousand 
aci-es,  and  another  but  one.  That 
makes  no  difference  so  long  as  their 
grievance  is  of  the  same  character, 
though  differing  in  degree,  as  affect- 
ing different  persons.  So,  if  a  per- 
son attempts  to  erect  a  nuisance  of 
any  kind  upon  a  block  of  land  in  a 
city  where  the  lots  to  be  affected 
are  owned  by  different  owners,  any 
one  may  sue,  or  one  or  more  may 
join  together  in  asking  for  relief 
by  injunction.  The  same  principle 
is  illustrated  in  the  cases  of  com- 
mon of  pasturage  or  common  of 
fishery,  and  the  same  rule  prevails. 


186 


THE   KEMOVAL   OF    CAUSES. 


[§93 


or  jurisdiction  by  removal ;  but  the  decisions  are  equally  ap- 
plicable here.'-* 

A  common  interest  of  different  pei-sons  in  the  questions 

464,   11 


The  test  is  whether  the  parties 
have  an  interest  in  common  in  the 
subject-matter  of  the  suit  as  well 
as  in  tlie  question  involved." 

Property  owners  may  often  join 
in  a  suit  to  enjoin  the  collection  of 
taxes. 

Schulenberg-Boeckeler    Lumber 
Co.  1-.  Hay  ward,  20   Fed.  422,  424; 
Knopf  V.  First  Nat.  Bank,  173  HI. 
331,  50  N.  E.  660. 

But,     in     determining    Federal 
jurisdiction,  the  tax  of  each  plain- 
tiff is  separately  considered. 
Post  §  96. 
9  In 

Ex  parte  Baltimore  &  O.  R.  Co., 
106  U.  S.  5,  1  Sup.  Ct.  35,  27  L.  78, 
the  Court  refers  to 

Shields  v.  Thomas,  18  How.  253, 
15  L.  368;  s.  c,  17  How.  3,  15  L.  93; 
Wasliington  Market  Co.  v.  Hoff- 
man, 101  U.  S.  112,  25  L.  782; 

The  Connemara,  103  U.  S,  754, 
26  L. 322, 
and  says: 

"There  tlie  controversies  were 
about  matters  in  which  the  several 
claimants  were  interested  collec- 
tively under  a  common  title.  They 
each  had  an  undivided  interest  in 
the  claim,  and  it  was  perfectly  im- 
material to  their  adversaries  how 
the  recovery  was  shared  among 
them.  If  a  dispute  arose  about 
the  division,  it  would  be  between 
the  claimants  tliemselves  and  not 
with  those  against  whom  the  claim 
was  made." 

This  doctrine  has  been  approved 
in  later  cases. 

Davies  v.  Corbin,  112  U.  S.  30,  5 
Sup.  Ct.  4,  28  L.  627; 

Estes  V.  Gunter,  121  U.  S.  183,  7 
Sup.  Ct.  854,  30  L.  884; 


Clay  V.  Field,   138  U.  S. 
Sup.  Ct.  419,  34  L.  1044; 

New  Orleans  Pac.  R.  Co.  v. 
Parker,  143  U.  S.  42,  12  Sup.  Ct. 
364,  36  L.  66; 

Texas  &  Pac.  R.  Co.  v.  Gentry, 
163  U.  S.  353,  16  Sup.  Ct.  1104,  41 
L.  186. 

The  last  of  these  cases  was  an 
action  for  damages  for  a  death  by 
negligence,  and  the  Court  said: 

"  While  there  was  in  form  a  sep- 
arate judgment  in  favor  of  each  of 
the  persons  for  whose  benefit  the 
action  was  brought,  the  statute  of 
Texas  creates  a  single  liability  on 
the  part  of  the  defendant,  and 
contemplates  but  one  action  for 
the  sole  and  exclusive  benefit  of 
the  surviving  husband,  wife,  chil- 
dren, and  parents  of  the  person 
whose  death  was  caused  in  any  of 
the  specified  modes.  The  final  or- 
der in  the  Circuit  Court  was,  in 
legal  effect,  a  judgment  for  the 
whole  amount  of  the  damages 
found  by  the  jury.  Such  an  ac- 
tion as  this  can  be  brought  by  all 
the  parties  interested,  or  by  any 
one  of  them  for  the  benefit  of  all. 
If  the  parties  entitled  to  bring  suit 
fail  to  do  so  within  the  time  pre- 
scribed, it  becomes  the  duty  of  the 
personal  representative  of  the  de- 
ceased to  commence  and  prosecute 
it.  By  whomsoever  brought  the 
jury  may  give  such  damages  as 
they  think  proportioned  to  '  the 
injury '  resulting  from  the  death. 
It  is  one  injury  for  which  dam- 
ages may  be  recovered,  and  'the 
amount '  so  recovered  is  to  be  '  di- 
vided '  among  the  persons  entitled 
to  the  benefit  of  the  action,  or  such 
of  them  as  shall  then  be  alive,  '  in 
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of  law  involved  in  a  suit  will  not  alone  warrant  their  joinder 
as  plaintiffs.^" 


such  shares  '  as  tho  jury  shall  find 
by  their  verdict.  The  jury  found 
that  tho  damages  sustained  by  the 
deceased  were  $10,1(5().66.  That 
was  the  amount  in  dispute.  Tho 
'matter  in  controversy'  was  tho 
liability  of  tho  defendant  company 
in  that  amount  by  reason  of  tho 
single  injury  complained  of.  If 
the  defendant  was  liable  in  that 
sum— and  such  liability  was  fixed 
upon  it  by  tho  verdict  and  final 
judgment  thereon— it  was  of  no 
concern  to  it  how  that  amount  was 
divided  among  the  parties  entitled 
to  sue  on  account  of  tho  single  in- 
jury alleged  to  have  been  commit- 
ted." 

It  is  clear,  therefore,  that  the 
sum  in  dispute,  in  a  suit  brought 
in  a  State  court  upon  such  statute 
to  recover  damages,  for  the  pur- 
pose of  removal,  would  be  the  to- 
tal sum  sued  for,  and  not  the  sum 
which  any  one  beneficiary  alone 
might  hope  to  receive. 

Quotation  note  13  to  this  section 
from  Smithson  v.  Hubbell,  81  Fed. 
593,  594. 

10  "The  interest  that  will  allow 
parties  to  join  in  a  bill  of  com- 
plaint," says  Justice  Nelson,  "  is 
not  only  an  interest  in  the  question, 
but  one  in  common  in  the  subject- 
matter  of  the  suit." 

Cutting  V.  Gilbert,  6  Fed.  Cas. 
1079, 5  Blatchf.  259,  2  Int.  Rev.  Rec. 
94. 

That  case  was  a  suit  by  six  bank- 
ers and  brokers  to  enjoin  the  col- 
lection of  taxes  severally  assessed 
against  them.  It  was  held  that 
they  could  not  maintain  a  joint  suit. 
A  like  decision  was  made  in 

Schulenberg-Boeckeler  Lumber 
Co.  V.  Ilayward,  20  Fed.  422; 


Jones  V.  Rushville  Nat.  Bank,  138 
Ind.  87,  37  N.  E.  338. 
The  Supreme  Court  in 
Scott  V.  Donald,  lOr,  U.  S.  107,  17 
Sup.  Ct.  202,  41  L.  048, 
a  liquor  dealer's  suit  to  enjoin  in- 
terference with  his  business,  quotes 
extensively  from  Cutting  u.  Gilbert, 
supra,  and  cites  with  approval 

Baker  v.  Portland,  2  Fed.  Cas. 
472,  5  Sawy.  506,  20  Alb.  Law  J.  200, 
8  Reporter  392,  4  Cin.  Law  Bui.  020, 
11  Chi.  Leg.  News  375,  25  Int.  Rev. 
Rec.  321,  3  Pac.  Coast  Law  J.  469, 
where  it  was  held  that  two  con- 
tractors for  separate  street  im- 
provements had  no  right  to  join  in 
a  suit  to  restrain  the  enforcement 
of  a  State  statute  forbidding  the 
employment  of  Chinese  laborers  on 
such  improvements. 

A  part  of  the  quotation  from  Cut- 
ting V.  Gilbert,  siqxra,  made  by  the 
Supreme  Court  in  Scott  v.  Donald, 
supra,  is  as  follows: 

"  In  the  case  before  me,  the  only 
matter  in  common  among  the  plain- 
tiffs, or  between  them  and  the  de- 
fendants, is  an  interest  in  the  ques- 
tion involved,  which  alone  cannot 
lay  a  foundation  for  the  joinder  of 
parties.  There  is  scarcely  a  suit 
at  law  or  in  equity  wliich  settles  a 
principle  or  applies  a  principle  to 
a  given  state  of  facts,  or  in  which 
a  general  statute  is  interpreted, 
that  does  not  involve  a  question  in 
which  other  parties  are  interested, 
as  for  instance,  the  doctrine  of 
trusts,  and  the  statutes  of  descents, 
of  frauds,  of  wills,  and  the  like. 
Yet  no  lawyer  would  contend  that 
such  an  interest  would  justify  a 
joinder  of  parties  as  plaintiffs,  in  a 
ci\so  arising  under  the  law  of  trusts, 
or  under  any  of  the  statutes  men- 
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It  is  not  always  necessary  to  the  joinder  of  plaintiffs  that 
they  have  a  common  interest  in  the  whole  recovery  sought. 
It  is  the  rule  in  equity  that  several  creditors  may  unite 
in  a  suit  where  a  part  of  the  relief  prayed  is  common  to 
all,  and  this  rule  has  been  broadened  by  the  codes  of  some 
States. ^^  When  the  amount  in  controversy  becomes  material 
to  determine  Federal  jurisdiction,  the  amount  of  each  sepa- 
rate claim  of  the  different  plaintiffs  joined  for  convenience, 
and  not  the  aggregate  amount  of  them  all,  is  taken  as  the 
test  of  jurisdiction. ^2  This  rule  apj)lies  alike  in  the  United 
States  Circuit  Court,  and  upon  appeal  or  writ  of  error.^^ 


tioned.  The  same  may  be  said  of 
questions  arising  under  tlie  revenue 
laws,  sucli  as  the  tariff  and  the  ex- 
cise laws,  and  which  are  the  subject 
of  litigation  in  the  courts  almost 
daily.  Large  classes  of  persons, 
other  than  the  parties  to  the  suit, 
are  interested  in  the  qviestions  in- 
volved and  determined.  To  allow 
them  to  be  made  parties  to  the  suit 
would  confound  the  established  or- 
der of  judicial  proceedings,  and 
lead  to  endless  perplexity  and  con- 
fusion." 

A  joint  suit  in  equity  cannot  or- 
dinarily be  maintained  by  several 
creditors  of  a  corporation  against 
shareholders  therein  upon  a  statute 
(Laws  Col.  188.0,  p.  204)  making 
shareholders  in  banks,  savings 
banks,  trust,  deposit,  and  security 
associations  individually  responsi- 
ble for  debts,  contracts,  and  engage- 
ments of  said  associations  in  double 
the  amount  of  the  par  value  of  the 
stock  owned  by  them  respectively. 
A  separate  action  at  law  should  be 
brought  by  each  creditor,  and  the 
debt  owing  to  him,  as  well  as  the 
liability  of  the  defendant,  must  ex- 
ceed $2,000. 

Auer  V.  Lombard,  33  U.  S.  App. 
438,  19  C.  C.  A.  72,  72  Fed.  209. 

u  Holt  V.  Bergevin,  60  Fed.  1; 


Mcintosh  V.  Zaring,  150  Ind.  301, 
49  N.  E.  164. 

A  much  more  liberal  rule  as  to 
the  joinder  of  parties  for  conven- 
ience and  economy  prevails  in  ad- 
miralty than  in  either  law  or  equity. 

Oliver  v.  Alexander,  6  Pet.  143, 
8  L.  349; 

Rich  V.  Lambert,  12  How.  347, 
13  L.  1017; 

Ex  parte  Baltimore  &  O.  R.  Co., 
lOG  U.  S.  5,  1  Sup.  Ct.  35,  27  L.  78. 

1^  First  case  cited  in  note  11  and 
cases  cited  in  succeeding  notes  to 
this  section. 

"The  theory  is,  that,  although 
the  proceeding  is  in  form  but  one 
suit,  its  legal  effect  is  the  same  as 
though  separate  suits  had  been 
begun  on  each  of  the  separate 
causes  of  action."  Schwed  v. 
Smith,  106  U.  S.  188,  1  Sup,  Ct. 
221,  27  L.  156. 

"  "  It  is  well  settled  in  this  Court 
that  when  two  or  more  plaintiffs, 
having  several  interests,  unite  for 
the  convenience  of  litigation  in  a 
single  suit,  it  can  only  be  sustained 
in  the  Court  of  original  jurisdic- 
tion or  on  appeal  to  this  Court  as 
to  those  whose  claims  exceed  the 
jurisdictional  amount."  Walter 
v.  Northeastern  R.  Co.,  147  U.  S. 
370,    13  Sup.    Ct.  348,   37   L.   206, 
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Where  different  creditors  of  defendant  join  in  a  suit  to  set 
aside  an  alleged  fraudulent  conveyance  or  mortgage,  a  United 
States  Circuit  Court  can  acquire  no  jurisdiction  of  any  plain- 
tiff's cause  of  action  which  does  not  exceed  ■12,000.''*  Where 
the  several  holders  of  different  liens  against  real  estate  join 
in  a  suit  to  enforce  their  liens,  the  several  sums  due  the 
plaintiffs  will  not  be  aggregated  to  make  the  sum  in  dispute 
exceed  |2,000.  Each  separate  claim  must  exceed  that  sum 
to  authorize  a  Circuit  Court  of  the  United  States  to  take 
jurisdiction  thereof.'^ 

§  94.  Where  one  person  sues  .is  plaintiff  on  behalf  of 
many  similarly  situated,  the  plaintiff's  interest  in  the 
controversy  must  exceed  $2,000,  if  the  causes  of  action 
are  several ;  but  the  aggregate  sum  of  the  interests  of  all 
the  parties  for  whom  plaintiff  sues  is  the  test  of  jurisdic- 
tion, Avhere  the  suit  is  based  upon  a  joint,  or  quasi-joint, 
cause  of  action. — In  some  cases,  where  numerous  persons 
have  a  common  interest  in  the  subject-matter  of  litigation  so 


quoted  and  followed  in 

Putney  v.  Wbitmire,  66  Fed.  385, 
387; 

Smithson  v.  Hubbell,  81  Fed.  593. 

An  earlier  case  is 

Henderson  v.  Carbondale  Coal  «& 
Coke  Co.,  140  U.  S.  25,  11  Sup.  Ct. 
691,  35  L.  332. 

"  The  same  principle  governs  in 
cases  where  the  jurisdiction  de- 
pends upon  the  amount  in  con- 
troversy, whether  the  question  is 
as  to  the  jurisdiction  of  the  Su- 
preme Court  or  of  a  Circuit  Court." 
Smithson  v.  Hubbell,  supra,  at  p. 
594. 

The  governing  principle  of  this 
class  of  cases  received  very  careful 
consideration  in 

Fanners^  Loan  <fc  Trust  Co,  v. 
Waterman,  106  U.  S.  265,  1  Sup.  Ct. 
131,  27  L.  115; 

Haw  ley  v.  Fairbanks,  108  U.  S. 
543,  2  Sup.  Ct.  846,  27  L.  820, 

And  other  cases  cited  in  Walter  v. 
Northeastern  R,  Co.,  supra. 


14  Putney  v.  Whit  mire,  66  Fed. 
385. 

Nor  will  the  claims  of  different 
creditors  in  such  case  be  aggregated 
to  give  appellate  jurisdiction. 

Gibson  v.  Shufeldt,  122  U.  S. 
27,  7  Sup.  Ct.  1066,  30  L.  1083; 

Stewart  v.  Dunham,  115  U.  S. 
61,  5  Sup.  Ct.  1163,  29  L.  .329; 

Seaver  v.  Bigelow,  5  Wall.  208, 
18  L.  595; 

Field  u.  Bigelow,  5  Wall.  211  note, 
18  L.  604; 

Myers  v.  Fenn,  5  Wall.  205,  18  L. 
604. 

15  This  is  illustrated  by 
Holt  V.  Bergevin,  60  Fed.  1, 

where  several  holders  of  mechanic's 
liens, — no  one  of  which  amounted 
to  $2,000,  but  all  of  which  together 
exceeded  that  sum, — brought  a 
suit,  in  joint  form,  in  a  State  court 
to  enforce  their  liens.  The  suit 
was  removed  to  the  United  States 
Circuit  Court,  Northern  District  of 
Idaho,  and  was  there  remanded  to 
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that  they  might  properly  join  as  plaintiffs,  one  or  more  of 
such  persons  may  sue  on  behalf  of  the  whole  number.^  Where 
a  plaintiff  brings  a  suit  for  himself,  and  on  behalf  of  all 
others  who  ma}^  join  with  him  in  the  suit,  and  no  one  else 
joins,  the  amount  in  dispute  is  determined  in  the  same  manner 
as  if  plaintiff  did  not  offer  to  represent  others  who  have  not 
seen  fit  to  accept  the  invitation.^  When  a  suit  is  brought 
by  one  plaintiff"  on  behalf  of  many  persons,  it  is  often  diffi- 
cult to  determine  whether  the  amount  in  dispute  is  the  sura 
alone  of  the  plaintiff's  interest  in  the  controversy,  or  the  total 
value  of  the  right  in  dispute  between  the  defendant  and  the 
whole  number  of  persons  in  whose  behalf  the  plaintiff  sues.^ 
As  a  general  rule,  if  the  interests  of  the  parties  are  several, 
so  that  the  interest  of  each  plaintiff  must  exceed  •'^2,000,  to 
warrant  his  joinder  as  such,  the  interest  in  the  recovery 
sought  held  by  the  plaintiff  of  record  is  the  sum  in  dispute  ;  * 


the  State  court  on  the  gi-ound  that 
no  separate  chiim  was  large  enough 
to  authorize  that  Court  to  take 
jurisdiction. 

§  94. 

1  Brown  v.  Trousdale,  138  U.  S. 
389,  11  Sup.  Ct.  .^08,  34  L.  987; 

Pillsbury- Washburn  Flour  Mills 
Co.  r.  Eagle,  58  U.  S.  App.  490,  .30 
C.  C.  A.  386,  86  Fed.  608,  41  L.  R.  A. 
162; 

Cutting  r.  Gilbert,  6  Fed.  Cas. 
1079,  5  Blatchf.  2.59,  2  Int.  Rev.  Rec. 
94; 

Knopf  V.  First  Nat.  Bank,  173 
111.  331,  50  N.  E.  660. 

A  common  interest  of  many  per- 
sons merely  in  the  questions  of  law- 
involved  in  a  suit  will  not  authorize 
one  or  more  to  sue  on  behalf  of  all. 

Scott  V.  Donald,  165  U.  S.  107,  17 
Sup.  Ct.  262,  41  L.  648; 

Baker  v.  Portland,  2  Fed.  Cas. 
472,  5  Sawy.  566,  20  Alb.  Law  J. 
206,  8  Reporter  392,  4  Cin.  Law 
Bui.  620,  11  Chi.  Leg.  News  375, 
25  Int.  Rev.  Rec.  321,  3  Pac.  Coast 
Law  J.  469; 


Cutting  V.  Gilbert,  6  Fed.  Cas. 
1079,  5  Blatchf.  259,  2  Int.  Rev.  Rec. 
94. 

2Chatfield  v.  Boyle,  105  U.  S.  231, 
26  L.  944; 

Bruce  v.  Manchester  &  Keene 
Railroad,  117  U.  S.  514,  6  Sup.  Ct. 
849,  29  L.  990; 

Massa  v.  Cutting,  30  Fed.  1,  24 
Blatchf.  239; 

Smithson  v.  Hubbell,  81  Fed.  593, 
594. 

3  The  same  difficulty  arises  when 
all  the  parties  in  interest  are  joined 
as  plaintiffs. 

Ante  §  93,  note  1. 

4  In 

Smithson  r.  Hubbell,  81  Fed.  593, 
the  Coui-t  (Hanford,  Judge)  said, 
p.  594: 

"I  am  constrained,  however,  by 
the  decisions  of  the  Supreme  Court 
of  the  United  States  to  hold  that 
the  amount  of  indebtedness  to  the 
complainant,  which  is  less  than 
$2,000,  must  be  taken  as  the 
amount  involved,  for  the  purpose 
of    determining    the    question    of 
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but  wliere  the  interests  of  the  several  parties  on  whose  behalf 
plaintiff  sues,  are  joint,  or  so  nearly  joint  that  their  interests 
would  be  aggregated  to  make  the  sum  or  value  in  dispute  if 
they  all  should  become  plaintiffs,  the  total  sum  or  value  of 
their  interests  is  the  matter  in  dispute.'' 

In  a  suit  to  abate  a  nuisance,  the  amount  in  controversy  is 
the  same  whether  the  suit  be  brought  by  one  person  in  be- 
half of  all  or  by  a  hundred  persons  affected  thereby.*^  In  a 
suit  by  a  property  owner  or  owners  of  a  county  to  cancel 
county  bonds,  it  can  not  affect  the  amount  in  dispute, — the 
sum  of  the  bonds  sought  to  be  canceled, — whether  every 
property  owner  in  the  county  joins  in  the  suit  or  one  single 
owner  as  plaintiff  brings  the  suit  on  behalf  of  allJ  Wliere  a 
suit  is  brought  by  a  stockholder  of  a  corporation  to  re- 
strain the  waste  of  corporate  assets,  the  plaintiff  acts  on  be- 
half of  all  the  stockholders,  as  would  the  corporation  if  it 
were  plaintiff,  and  the  value  in  dispute  is  held  to  be  the  sura 
of  the  assets  about  to  be  wasted,  and  not  the  plaintiff's  pro- 


jurisdictioa.  In  suing  as  a  repre- 
sentative of  a  class  of  persons  sim- 
ilarly situated,  and  having  similar 
rights,  the  complainant  brings  into 
the  case  only  the  questions  to  be 
determined;  and  he  is  not  to  be 
considered  as  bringing  into  the 
case  the  separate  claims  and  de- 
mands of  other  creditors.  The 
law  does  not  confer  upon  him  the 
authority  of  an  agent  of  other  cred- 
itors for  that  purjiose,  nor  author- 
ize him  to  augment  his  own  distinct 
claim  for  the  purpose  of  making  a 
claim  within  the  jurisdiction  of  the 
United  States  Circuit  Court.'" 

The  Court  said  in  Smithson  v. 
Hubbell,  supra,  that  the  case  was 
governed  by  the  principles  stated  in 

Clay  V.  Field,   138  U.  S.  464,  11 
Sup.  Ct.  419,  34  L.  1044, 
as  follows: 

"  The  general  principle  observed 
in  all  is  that  if  several  persons  be 
joined  in  a  suit  in  equity  or  admi- 


ralty, and  have  a  common  and  un- 
divided interest,  though  separable 
as  between  themselves,  the  amount 
of  theii'  joint  claim  or  liability  will 
be  the  test  of  jurisdiction;  but 
where  their  interests  are  distinct, 
and  they  are  joined  for  the  sake  of 
convenience  only,  and  because  they 
form  a  class  of  parties  whose  rights 
or  liabilities  arose  out  of  the  same 
transaction,  or  have  relation  to  a 
common  fund  or  mass  of  property 
sought  to  be  administered,  such 
distinct  demands  or  liabilities  can- 
not be  aggregated  together  for  the 
purpose  of  giving  this  Court  juris- 
diction by  appeal,  but  each  must 
stand  or  fall  by  itself  alone." 

Consult,  also,  ante  §  93. 

''  Cases  cited  in  succeeding  notes 
to  this  section. 

6  Auth.   cited  ante  §  93,  note   8. 

"  Brown  v.  Trousdale,  138  IT.  S. 
389,  11  Sup.  Ct.  308,  34  L.  987, 
quoted  post  §  96,  note  2. 
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portion  thereof.*^  It  has  been  held — but  another  case  on 
better  reason  holds  the  contrary — that  hi  a  suit  by  a  stock- 
holder to  have  a  receiver  appointed  to  wind  up  the  affairs  of 
an  insolvent  corporation,  not  the  value  of  the  plaintiff's 
stock,  but  the  value  of  the  entire  corporate  assets  is  the  value 
in  dispute.^  Where  a  suit  in  equity  is  brought  by  one  cred- 
itor or  more,  on  behalf  of  all,  against  an  insolvent  corporation 
and  its  stockholders  to  collect  and  administer  a  trust  fund 
for  the  payment  of  the  debts  of  the  corporation,  the  question 
whether  the  amount  of  the  fund  to  be  administered  deter- 
mines the  jurisdiction,  or  the  amount  of  the  debt  or  debts  to 
the  plaintiff  or  plaintiffs  of  record,  seems  to  be  uncertain ; 
perhaps  the  latter  is  the  true  criterion. ^'^     If  the  petitioner 


8  Hill  V.  Glasgow  R.  Co.,  41  Fed, 
610. 

This  rule  has  been  applied  in  a 
suit  by  a  stockholder  of  a  corpora- 
tion on  its  behalf,  to  annul,  on  the 
ground  of  fraud,  a  foreclosure  pro- 
ceeding by  which  all  its  corporate 
property  was  lost,  and  to  recover 
the  property. 

The  Court  said: 

"It  sufficiently  appears  from 
averments  iu  the  bill  that  the  sub- 
ject-matter of  the  suit,  viz.,  the  en- 
tire property  of  the  New  York  & 
Northern,  exceeds  in  value  the  ju- 
risdictional sum  of  $2,000."  De 
Neufville  v.  New  York  &  N.  R.  Co., 
51  U.  S.  App.  374,  26  C.  C.  A.  306, 
81  Fed.  10. 

Compare 

Harvey  v.  Raleigh  &  G.  R.  Co., 
89  Fed.  115; 

Co  well  V.  City  Water-Supply  Co., 
96  Fed.  769. 

9  "  In  this  case  the  entire  assets  of 
the  society  are  brought  into  Court 
for  administration,  and  are,  there- 
fore, the  matters  in  dispute  or  con- 
troversy." Towle  V.  American 
Bldg.,  Loan  &  Inv.  Soc,  60  Fed. 
131,  134. 

"  It  is  apparent,  however,  that  this 


interpretation  oi:)ens  a  wide  door  to 
abuse.  It  is  a  matter  of  no  diffi- 
culty to  place  stock  in  the  hands  of 
a  citizen  of  some  State  other  than 
that  of  the  corporation,  and  thus 
create  the  element  of  diverse  citi- 
zenship. Under  this  arrangement, 
every  controversy  in  which  a  stock- 
holder has  a  right  to  complain  of 
the  conduct  of  the  corpor.ation 
could  be  brought  within  the  juris- 
diction of  the  Federal  Courts." 
Towle  V.  American  Bldg.,  Loan  & 
Inv.  Co.,  60  Fed.  131,  134. 

Jurisdiction  of  a  similar  case  was 
held  to  be  very  doubtful  in 

Colston  V.  Southern  H.  B.  &  L. 
Ass'u,  99  Fed.  305. 

Jurisdiction  was  denied,  where 
plaintiff's  stock  was  not  in  excess 
of  .$2,000,  in 

Robinson  v.  "West  Virginia  Loan 
Co.,  90  Fed.  770. 

10  There  are  expressions  in  differ- 
ent parts  of  the  opinion  in 

Handley  v.  Stutz,  137  U.  S.  366, 
11  Sup.  Ct.  117,34  L.  706, 
which  may  be  construed  to  favor 
both  theories. 

The  more  positive  statement 
seems  to  favor  the  latter  theory: 

"The   sums   alleged  to   be  due 
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merely  seeks  to  recover  his  individual  interest  in  a  fund,  the 
amount  of  such  interest  determines  the  question  of  jurisdic- 
tion.ii 

§  95.  *'  When  two  or  more  defendants  are  sned  by  the 
same  phiintitf  in  one  snit,  the  test  of  jurisdiction  is  the 
joint  or  several  cliaracter  of  the  liability  to  the  plain- 
tiff." ^ — Many  of  the  rules  stated  in  the  preceding  sections'"^ 
apply,  with  very  slight  modification,  in  determining  the  ques- 
tion of  jurisdiction  where  there  are  two  or  more  defendants 
in  a  suit.^  If  defendants  are  jointly  liable  for  the  purpose 
of  original  jurisdiction,  and  they  are  beaten  and  appeal,  they 
will  be  considered  as  jointly  liable  for  the  purpose  of  appel- 
late jurisdiction ;  if  the  liability  of  the  defendants  is  several, 
such  liability  will  be  so  treated  both  in  the  trial  Court  and 


from  the  corporation  to  the  origi- 
nal plaintiffs  amounting  to  more 
tlian  $2,000,  the  Circuit  Court  had 
jurisdiction  of  the  case,  and  au- 
thority to  administer  and  distribute 
the  amounts  due  from  the  individ- 
ual defendants  to  the  corporation 
for  unpaid  subscriptions  to  stock, 
as  a  trust  fund  for  the  benefit  of 
all  the  creditors  of  the  corporation, 
and  for  that  purpose  to  permit 
creditors,  who  had  not  originally 
joined  in  the  bill,  to  come  in  and 
prove  their  claims  before  a  mas- 
ter." 

The  Court,  in  a  petition  by  a  few 
creditors  of  a  corporation  to  en- 
force the  execution  of  an  assign- 
ment made  by  it  for  the  benefit  of 
all  its  creditors, — 

Putnam  v.  Timothy  Dry-Goods 
&  Carpet  Co.,  79  Fed.  454,— 
took  a  contrary  view;  but  as  there 
was  one  plaintiff  in  that  case  whose 
claim  alone  exceeded  $2,000,  the 
Court  did  not  express  a  very  posi- 
tive opinion  upon  the  question. 
Jurisdiction  existed  under  either 
view  of  the  law. 

Compare 

13 


Auer  y.  Lombard,  33  U.  S.  App. 
438,  19  C.  C.  A.  72,  72  Fed.  209, 
cited  ante  §  93,  note  10. 

11  Terry  v.  Hatch,  93  U.  S.  44,  23 
L.  796; 

Miller  v.  Clark,  138  U.  S.  223,  11 
Sup.  Ct.  300,  34  L.  960. 

§95. 

1  Walter  v.  Northeastern  R.  Co., 
147  U.  S.  370,  13  Sup.  Ct.  348,  37 
L.  206. 

This  is  well  illustrated  by  the 
decisions  in 

Tupper  V.  Wise,  110  U.  S.  398,  4 
Sup.  Ct.  26,  28  L.  189; 

Lynch  v.  Bailey,  110  U.  S.  400 
note,  4  Sup.  Ct.  27,  28  L.  190; 

Friend  v.  Wise,  111  U.  S.  797,  4 
Sup.  Ct.  695,  28  L.  602; 

Pacific  Live-Stock  Co.  v.  Hanley, 
98  Fed.  .327. 

•^Ante  §§  93,  94. 

3 "The  rule  applicable  to  several 
plaintiffs  having  separate  claims, 
that  each  must  represent  an  amount 
suificient  to  give  the  Court  juris- 
diction, is  equally  applicable  to 
several  liabilities  of  different  de- 
fendants to  the  same  plaintiff." 
Walter  v.  Northeastern  R.  Co.,  147 
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upon  appeal.*  Where  defendants  are  jointly  liable  to  suit, 
the  liability  of  all  the  defendants  together  is  the  jurisdictional 
suui.^  Where  the  liability  or  interest  of  defendants  in  the  sub- 
ject of  litigation  is  not  strictly  joint,  but  they  all  claim  under 
a  common  title  or  right  adverse  to  plaintiff,  the  total  sum  or 
value  in  dispute  between  the  plaintiff  and  all  the  defendants 
is  the  criterion  of  jurisdiction.'^  To  illustrate :  If  a  plaintiff 
should  bring  a  suit,  to  recover  a  town  lot,  against  three  per- 
sons, one  of  whom  claims  the  fee,  another  a  life  estate,  and 
the  other  an  estate  as  mortgagee,  all  through  a  common  source 
of  title,  the  value  of  the  lot,  and  not  the  separate  value  of  the 
different  interests  of  the  defendants  therein,  should  deter- 
mine the  jurisdiction.  But  if  a  suit  is  brought  against  several 
defendants  to  quiet  title  to  land,  where  each  defendant  claims 


U.  S.  .370,  13  Sup.  Ct.  348,  37  L.  206, 
quoted  in  Steminler  v.  McNeill,  102 
Fed.  660. 

4  Chamberliu    v.    Browning,    177 
U.  S.  605,  20  Sup.  Ct.  820,  44  L.  900; 

Davis  V.  Schwartz,  1.5.5  U.  S.  631, 
15  Sup.  Ct.  237,  39  L.  289; 

Clmj  V.  Field,   138  U.  S.  464,  11 
Sup.  Ct.  419,  .34  L.  1044; 

Wheeler  v.  Cloyd,  134  U.  S.  537, 
10  Sup.  Ct.  601,  33  L.  1008; 

Gibson  V.  Shiifeldt,  122  U.  S.  27, 
7  Sup.  Ct.  1066,  30  L.  1083; 

Ex  parte  Phoenix  Ins.  Co.,  117 
U.  S.  367,  6  Sup.  Ct.  772,  29  L.  923; 

Ballard  Paving  Co.  v.  Mulford, 
100  U.  S.  147,  25  L.  591; 

Spear  v.  Place,  11  How.  522,  13 
L.  796. 

In  Gibson  v.  Shufeldt,  supra,  the 
Supremo  Court  said: 

"  Generally  speaking,  however, 
it  may  be  said  that  tlie  joinder  in 
one  suit  of  several  plaintiffs  or  de- 
fendants, who  might  have  sued  or 
been  sued  in  separate  actions,  does 
not  enlarge  the  api)ellate  juiisdic- 
tion;  that  when  property  or  money 
is  claimed  by  several  persons  suing 
together,  the  test  is  whether  they 
claim  it  under  one  common  right, 


the  adverse  party  having  no  inter- 
est in  its  apportionment  or  distri- 
bution among  them,  or  claim  it 
under  separate  aud  distinct  rights, 
each  of  which  is  contested  by  the 
adverse  party;  that  when  two  per- 
sons are  sued,  or  two  parcels  of 
property  are  sought  to  be  recovered 
or  charged,  by  one  person  in  one 
suit,  the  test  is  whether  the  de- 
fendants' alleged  liability  to  the 
plaintiff,  or  claim  to  the  property 
is  joint  or  several;  and  that,  so  far 
as  affected  by  any  such  joinder, 
the  right  of  appeal  is  mutual,  be- 
cause the  matter  in  dispute  between 
the  parties  is  that  which  is  asserted 
on  the  one  side  and  denied  on  the 
other." 

^  Pacific  Live-Stock  Co.  v.  Han- 
ley,  98  Fed.  327. 

This  is  impliedly  decided  in  all 
the  cases  cited  in  these  notes  upon 
the  subject  of  the  several  liability 
of  defendants. 

^Tlie  text  is  supported  in  prin- 
ciple by  the  cases  cited  «)iie§93, 
notes  3,  4  which  apply  this  rule  to 
plaintiffs  claiming  under  a  common 
title,  and  by  the  auth.  cited  in  suc- 
ceeding notes  to  this  section. 
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a  separate  tract,  and  the  defendants  do  not  claim  under  the 
same  source  of  title,  the  value  of  the  land  claimed  by  each 
defendant  is  to  be  separately  considered  in  determining  the 
question  of  jurisdiction.^"  In  a  petition  by  the  owners  of  a 
vessel,  against  several  persons  claiming  damages  for  a  col- 
lision, praying  that  they  (the  vessel  owners)  may  be  decreed 
entitled  to  the  limitation  of  liability  provided  by  the  statute 
of  the  United  States,  and  that  they  have  an  injunction  against 
the  prosecution  of  pending  suits  or  the.bringing  of  other  suits 
to  recover  such  damages,  the  value  of  the  matter  in  dispute 
is  the  full  amount  of  all  the  damages  claimed  against  such 
owners  in  the  several  suits,  the  bringing  or  prosecution  of 
which  is  sought  to  be  enjoined.^  Where  a  bill  is  filed  by  a 
preferred  creditor  to  sustain  his  right  to  a  preference  under 
an  assignment  for  the  benefit  of  creditors,  the  amount  of  his 
claim,  and  not  of  the  several  small  parts  into  wliicli  it  would 
be  divided  upon  its  distribution  to  creditors  generally,  is  the 
sum  in  dispute  to  determine  jurisdiction.^ 

A  common  interest  of  several  persons  in  the  questions  of 
law  involved,  but  not  in  any  part  of  the  facts  or  in  the  sub- 
ject-matter of  litigation,  will  not  authorize  a  plaintiff  to  join 
such  several  persons  as  defendants  in  one  suit.^*' 

It  is  a  general  rule  that  defendants  severally  liable  cannot 
be  joined  in  one  suit,  but  there  are  exceptions  to  this  rule 
where  the  liabilities  of  the  defendants,  though  several,  grow 
in  whole  or  in  part  out  of  the  same  transaction  or  facts.^^ 
Where  defendants  severally  liable  are  joined  in  a  suit,  as  fre- 
quently may  be  done  for  convenience  or  economy,  the  juris- 
dictional sum  is  the  several  liability  of  each  defendant,  and 


*«  Steinmler  v.  McNeill,  102  Fed. 
660. 

'Rev.  St.  U.  S.,  §§4283-4286. 

*Tlie  Mamie  (Parclier  v.  Cuddy), 
105  U.  S.  773,  26  L.  937. 

That  was  aa  appeal  by  the  vessel 
owners  from  a  decree  refusing  the 
relief  prayed  on  the  ground  that 
the  vessel — a  pleasure  yacht — was 
not  within  the  statute  providing 
for  the  limitation  of  the  liability 
of  ship-owners. 


The  Mamie,  5  Fed.  813;  s.  c,  8 
Fed.  367. 

9  Estes  V.  Gunter,  121  U.  S.  183, 
7  Sup.  Ct.  854,  .30  L.  884. 

J"  Walter  v.  Northeastern  R.  Co., 
147  U.  S.  370,  13  Sup.  Ct.  348,  37  L. 
206; 

And  see  ante  §  93  and  note  10,  as 
to  plaintiffs,  where  the  same  prin- 
ciple applies. 

11  Illustrations  of  this  exception 
are  found  in  the  cases  cited  in  some 
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not  the  total  liability  of  all.^^  These  principals  have  been 
applied  in  suits  to  enjoin  the  collection  of  taxes/"^  in  a  suit 
against  the  heirs  of  a  decedent,  made  severally  liable  by  stat- 
ute, to  collect  a  debt  due  from  their  ancestor,^*  in  suits  to 
recover  on  Davis  &  Rankin  contracts  for  the  construction  of 
butter  and  cheese  factories,^^  in  a  suit  attacking  the  validity 
of  different  mortgages,^*^  in  a  suit  against  different  holders  of 
several  decrees  for  the  payment  of  money  to  enjoin  the  en- 
forcement of  such  decrees,^"  in  a  suit  against  four  insurance 
companies  assuming  several  liabilities  upon  a  single  policy, ^^ 
and  in  appeals  in  admiralty  cases. ^^ 

Where  a  plaintiff  seeks  to  recover  a  part  only  of  a  larger 
tract  of  land  to  which  he  claims  title,  the  value  of  the  part 
sued  for,  and  not  of  the  whole  tract,  is  the  test  of  jurisdic- 
tion.^^ A  joint  action  cannot  properly  be  brought  to  recover 
several  parcels  of  real  estate  held  by  several  defendants.^i 
But  a  plaintiff  "  is  not  bound  to  bring  a  separate  action 


of  the  succeeding  notes  to  this  sec- 
tion. 

1-  "  Jurisdiction  cannot  be  con- 
ferred on  the  Circuit  Court  by  join- 
ing in  one  bill  against  distinct  de- 
fendants claims  no  one  of  which 
reached  the  jurisdictional  amount." 
Citizens'  Bank  v.  Cannon,  164  U. 
S.  .319,  17  Sup.  Ct.  89,  41  L.  451. 

15  Walter  v.  Northeastern  R.  Co., 
147  U.  S.  .370,  13  Sup.  Ct.  348,  37  L. 
206,  and  cases  following  it,  cited 
post  §  96,  note  8. 

1*  Busey  v.  Smith,  67  Fed.  13. 

The  same  rule  holds  good  in  such 
a  case  upon  writ  of  error. 

Henderson  v.  Wadsworth,  115  U. 
S.  264,  6  Sup.  Ct.  40,  29  L.  377. 

15  Davis  &  Rankin  Bldg.  &  Mfg. 
Co.  V.  Jones,  32  U.  S.  App.  32,  14 
CO.  A.  30,  66  Fed.  124; 

Davis  &  Rankin  Bldg.  &  Mfg.  Co. 
V.  Barber,  51  Fed.  148. 

1*  Davis  V.  Schwartz,  1-55  U.  S. 
631,  15  Sup.  Ct.  237,  39  L.  289. 

17  Adams  v.  Crittenden,  106  U.  S. 
576,  1  Sup.  Ct.  92,27  L.  99; 


Chamberlin  v.  Browning,  177  U. 
S.  605,  20  Sup.  Ct.  820,  44  L.  906. 

IS  Ex  parte  Phoenix  Ins.  Co.,  117 
U.  S.  367,  6  Sup.  Ct.  772,  29  L.  923. 

19  Stratton  v.  Jarvis,  8  Pet.  4,  8 
L.  846; 

Spear  v.  Place,  11  How.  522,  13 
L.  796. 

20  Vicksburg,  Shreveport  &  Pa- 
cific R.  Co.  V.  Smith,  1.35  U.  S.  195, 
10  Sup.  Ct.  728,  34  L.  95. 

-i"At  common  law,  a  writ  of 
right  will  not  lie,  except  against 
the  tenant  of  the  freehold  de- 
manded. If  there  are  several  ten- 
ants claiming  several  parcels  of 
land  by  distinct  titles,  they  cannot 
lawfully  be  joined  in  one  writ;  and 
if  they  are,  they  may  plead  in  abate- 
ment of  the  writ."  Green  v.  Liter, 
8  Cranch  229,  3  L.  545. 

Answering  a  contention  that  this 
rule  had  been  changed  by  a  statute 
of  Kentucky  providing  that  if  plain- 
tiff shall  prove  part  of  his  demand 
or  claim  set  up  in  his  declaration, 
he  shall  not  be  non-suited,  but  shall 
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against  several  trespassers  on  his  single,  separate  and  distinct 
tenement  or  parcel  of  land."''^^  The  objection  tliat  distinct 
parcels  of  land  are  improperly  joined  in  one  suit  must  be 
made  by  defendant  by  a  proper  preliminary  plea.^"  If  proper 
objection  is  made  to  the  misjoinder  of  several  tracts  of  land, 
the  Court  will  separate  the  action  into  as  many  different  ac- 
tions as  there  are  parcels  of  land  severally  owned,  or,  under 
the  practice  in  some  States,  dismiss  it  as  to  all  but  one  tract, 
and  as  to  all  defendants  not  in  possession  of  such  tract.'"^^  It 
would  seem  necessarily  to  follow  that  if  several  tracts  of 
land  held  by  several  persons  not  under  a  common  title,  are 
joined  in  one  suit,  the  jurisdiction  of  a  United  States  Circuit 
Court  would  depend  upon  the  value  of  each  separate  tract, '-^^ 


have  judgment  for  what  he  proves, 
the  Court,  in  the  case  cited,  said: 

"  It  could  no  more  entitle  a  de- 
maiKlant  in  a  real  action  to  recover 
against  sevei-al  tenants  claiming  by 
distinct  and  separate  titles,  than  it 
could  entitle  a  plaintiff  to  maintain 
a  joint  action  of  assumpsit,  where 
the  contracts  were  several  and  in- 
dependent." 

In 

Greer  v.  Mezes,  24  How.  268,  16 
L.  661, 
the  Supreme  Court  said: 

"  In  the  action  of  ejectment,  a 
plaintiff  will  not  be  allowed  to 
join  in  one  suit  several  and  distinct 
parcels,  tenements,  or  tracts  of 
land,  in  possession  of  several  de- 
fendants, each  claiming  for  him- 
self." 

This  rule  was  followed  in 

Gibbons  v.  Martin,  10  Fed.  Cas. 
292,  4  Sawy.  206. 

It  is  also  enunciated  in 

South  Park  (Commissioners  v. 
Gavin,  139  111.  280,  28  N.  E.  820. 

22  Greer  v.  Mezes,  24  How.  268, 
16  L.  661. 

■^2«  Green  v.  Liter,  8  Cranch  229, 
3  L.  545; 


Greer  v.  Mezes,  24  How.  208,  16 
L.  661; 

Greene  «.  Tacoma,  53  Fed.  562; 

Gibbons  v.  Marti  u,  10  Fed.  Cas. 
292,  4  Sawy.  206. 

"  If  he  [defendant]  pleads  notli- 
ing  but  the  general  issue,  and  is 
found  in  possession  of  any  part  of 
the  laud  demanded,  he  is  consid- 
ered as  taking  defense  for  the 
whole."     Greer  v.  Mezes,  !iupra. 

23  Greer  v.  Mezes,  24  How.  268, 
16  L.  061 ; 

Gibbous  V.  Martin,  10  Fed.  Cas. 
292,  4  Sawy.  200; 

Ex  parte  Girard,  10  Fed.  Cas.  436, 
3  Wall.  Jl".  263,  19  Leg.  Int.  412. 

2*  This  rule  has  been  expressly 
adjudged  to  apply  to  appellate  ju- 
risdiction. 

Tapper  v.  Wise,  110  U.  S.  398,  4 
Sup.  Ct.  26,  28  L.  189; 

Lynch  v.  Bailey,  110  U.  S.  400 
note,  4  Sup.  Ct.  27,  28  L.  190; 

Parker  v.  Morrill,  106  U.  S.  1, 
1  Sup.  Ct.  14,  27  L.  72. 

This  rule  was  applied  to  a  re- 
moval where  the  parties  claimed 
title  to  land  under  conflicting  grants 
of  different  States. 
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but  there  are  cases  which  leave  tlie  question  open  to  some 
doubt.25 

§  96.  Several  rules  as  to  the  aiuouut  in  dispute  in  suits 
relating  to  taxes  are  here  collated. ^ — In  a  suit  by  a  tax- 
payer to  enjoin  the  creation  of  a  public  debt,  the  sum  of  the 
taxes  of  the  plaintiff  which  will  be  levied  to  pay  such  debt, 
if  it  be  created,  furnishes  the  test  of  jurisdiction,  and  not 
the  entire  amount  of  the  debt.^  In  a  suit  by  several  tax- 
payers of  a  county,  for  themselves  as  well  as  for  and  on 
behalf  of  all  other  taxpayers  of  the  county,  and  for  the 
benefit  likewise  of  the  county,  against  the  taxing  officers  of 
tlie  county,  and  the  holders  of  its  bonds,  to  cancel  the  bonds, 
enjoin  the  collection  thereof,  and  enjoin  the  collection  of 
taxes  to  pay  the  same,  the  amount  in  controversy,  upon  re- 
moval from  the  State  court  to  the  United  States  Circuit 
Court,  and  upon  appeal  to  the  Supreme  Court,  is  the  amount 
of  the  bonds,  and  not  merely  the  sum  of  the  taxes  of  the 
plaintiffs.^  In  an  action  at  law  to  collect  a  tax,  the  amount 
of  the  tax  determines  the  jurisdiction,  and  not  the  value  to 


Thompson  v.  Kendrick,  5  Hay. 
(Tenn.)  11.3. 

25  Wetmore  v.  Rymer,  169  U.  S. 
115,  18  Sup.  Ct.  293,  42  L.  082; 

Jones  V.  Rowley,  73  Fed.  286. 

Compare 

Stemmler  t\  McNeill,  102  Fed.  060, 
a  suit  to  quiet  title,  in  which  it  is 
held  that  the  value  of  the  several 
tracts  of  land  claimed  by  the  dif- 
ferent defendants,  under  separate 
titles,  and  not  the  aggregate  value 
of  all  the  tracts,  determines  Fed- 
eral jurisdiction.  No  good  reason 
requires  the  application  of  a  differ- 
ent rule  in  an  ejectment  suit. 

§96. 

1  Colvin  V.  Jacksonville,  158  U. 
S.  456,  15  Sup.  Ct.  806,  39  L.  1053; 

El  Paso  Water  Co.  v.  El  Paso, 
152  U.  S.  157,  14  Sup.  Ct.  494,  38 
L.  390; 

Murpliy  V.  East  Portland,  42  Fed. 
308,  14Sawy.  555; 

Adams    v.    Douglas    County,    1 


Fed.  Cas.  106,  McCahon  235,  1  Kan. 
(2  Ed.)  027. 

"  'The  matter  in  dispute'  is  the 
right  of  the  town,  by  means  of  this 
ordinance,  to  create  an  indebted- 
ness of  $24,000,  payable  in  install- 
ments of  $200  per  month,  and 
thereby  subject  the  plaintiff's  prop- 
erty to  the  payment  of  its  share  of 
the  tax  necessary  for  this  purpose. 
And  the  value  of  such  '  matter'  to 
the  parties  to  the  suit  is  the  value 
or  amount  of  the  taxes  which  would 
be  levied  on  the  plaintiff's  property 
in  case  the  ordinance  should  be 
passed  and  enforced."  Murphy  u. 
East  Portland,  supra. 

-"The  main  question  at  issue 
was  the  validity  of  the  bonds,  and 
that  involved  the  levy  and  collec- 
tion of  taxes  for  a  series  of  years 
to  pay  interest  thereon,  and  finally 
the  principal  thereof,  and  not  the 
mere  restraining  of  the  tax  for  a 
single  year.     The   grievance  com- 
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the  defendant  of  an  adjudication  that  it  is  exempt  from  taxa- 
tion of  the  character  involved  in  the  action.'^  In  a  suit  to 
enjoin  the  collection  of  a  tax,  the  amount  of  the  tax  imme- 
diately in  controversy  is  the  sum  of  the  matter  in  dispute, 
to  determine  the  jurisdiction,  and  not  the  value  to  plaintiif 


plained  of  was  comraoa  to  all  the 
plaintiffs  and  to  all  whom  they 
professed  to  i-epresent.  The  relief 
sought  could  not  be  legally  injuri- 
ous to  any  of  the  taxpayers  of  the 
county,  as  such,  and  the  interest 
of  those  who  did  not  join  in  or 
authorize  the  suit  was  identical 
with  the  interest  of  the  plaintiffs. 
The  rule  applicable  to  plaintiffs, 
each  claiming  under  a  separate  and 
distinct  right,  in  respect  to  a  sepa- 
rate and  distinct  liability,  and  that 
contested  by  the  adverse  party,  is 
not  applicable  here.  For  although 
as  to  the  tax  for  the  particular 
year,  the  injunction  sought  might 
restrain  only  the  amount  levied 
against  each,  that  order  was  but 
preliminary,  and  was  not  the  main 
purpose  of  the  bill,  but  only  inci- 
dental. Tlie  amount  in  dispute, 
in  view  of  the  main  controversy, 
far  exceeded  the  limit  upon  our 
jurisdiction,  and  disposes  of  the 
objection  of  appellees  in  that  re- 
gard." Brown  v.  Trousdale,  138 
U.  S.  389,  11  Sup.  Ct.  308,  34  L. 
987,  quoted  with  approval  in  Col- 
vin  V.  Jacksonville,  158  U.  S.  450, 
15  Sup.  Ct.  866,  39  L.  1053. 

It  is  suggested,  but  not  decided, 
in  a  suit  by  a  taxpayer  of  a  munici- 
pal corporation  against  the  holder 
of  a  judgment  against  such  cor- 
poration to  enjoin  the  enforcement 
of  the  judgment,  that  the  amount 
of  the  judgment  is  not  the  criterion 
for  ascertaining  the  amount  in  con- 
troversy, but  that  the  amount  of 
plaintiff's  taxes  to  pay  the  judg- 
ment is  the  criterion. 


Skirving  y.  Nat.  Life  Ins.  Co., 
19  U.  S.  App.  442,  8  C.  C.  A.  241, 
59  Fed.  742. 

This  suggestion  does  not  seem  to 
be  in  harmony  with  the  decision  of 
the  Supreme  Court  in  Brown  v. 
Trousdale,  supra.  The  suit  in  the 
Skirving  case,  supra,  was  one,  in 
effect,  on  behalf  of  the  corporation, 
to  cancel  the  judgment,  aud  while 
the  plaintiff's  interest  in  the  con- 
troversy was  only  the  sum  of  his 
taxes,  the  sum  in  dispute,  from 
the  defendant's  stand-point,  was 
the  amount  of  his  judgment  against 
the  corporation  of  which  he  would 
be  deprived  by  a  judgment  in  favor 
of  the  plaintiff  in  the  injunction 
suit.  If  such  a  suit  were  begun 
in  a  State  court  against  a  non- 
resident holder  of  a  judgment  of 
over  12,000,  the  amount  in  con- 
troversy upon  petition  for  i-emoval 
would  seem  to  be  the  principal  of 
the  judgment.  It  is  not  clear,  how- 
ever, that  the  suggestion  in  the 
Skirving  case  is  not  justified  by  the 
decisicm  of  the  Supreme  Court  in 

Russell  V.  Stansell,  105  U.  S. 
303,  26  L.  989. 

3  Baltimore  v.  Postal  Tel.  Cable 
Co.,  62  Fed.  500,  quoted  ante  §  83, 
note  14,  and  §  90,  note  1. 

The  case  of 

Green  v.  Brooks,  28  Fed.  215, 
cannot  be  supported  upon  princi- 
ple. It  holds  that  the  tax  there 
sued  for  was  not  the  sum  in  dispute, 
but  the  face  value  of  certain  cou- 
pons of  bonds  which  had  been  ten- 
d(!red  to  the  treasurer  to  pay  the 
tax  in  suit  and  other  taxes. 
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of  an  exemption  from  future  taxation.*  The  fact  that  the 
property  taxed  may  be  of  greater  value  than  -^2,000  will  not 
authorize  a  United  States  Circuit  Court  to  take  jurisdiction 
of  a  suit  to  enjoin  a  tax,  if  the  amount  of  the  tax  be  less 
than  that  sum.^     While  different  taxpayers  may,   for  con- 


* "  The  matter  in  dispute  in  its 
relation  to  jurisdiction  is  the  par- 
ticular taxes  attacked,  and  unac- 
crued or  unspecified  taxes  cannot 
be  included,  upon  conjecture,  to 
make  up  the  requisite  amount." 
Washington  &  Georgetown  R.  Co. 
V.  District  of  Columbia,  140  U.  S. 
227,  13  Sup.  Ct.  64,  36  L.  951. 

"It  is  further  argued  that  juris- 
diction may  be  seen  in  the  avei-ment 
of  the  bill  that  the  value  of  the 
exemption  of  the  bank's  property 
during  the  continuance  of  its 
charter  exceeds  §2,000  for  each 
pai-ish.  But  the  answer  to  this  is, 
that  this  is  not  a  suit  to  exempt 
property  from  taxation  perma- 
nently. The  purpose  of  the  bill  is 
to  restrain  certain  tax  assessors  and 
tax  collectors  from  collecting  taxes 
for  specific  years,  and,  if  the 
amount  of  such  taxes  does  not  con- 
fer jurisdiction,  it  is,  from  the  na- 
ture of  things,  impossible  for  a 
Court  to  foresee  what,  if  any,  taxes 
may  be  assessed  in  the  future." 
Citizens'  Bank  v.  Cannon,  16-4  U.  S. 
319,  17  Sup.  Ct.  89,  41  L.  451. 

"The  effect  on  future  taxation 
of  a  decision  that  the  particular 
taxation  is  invalid  cannot  be  availed 
of  to  add  to  the  sum  or  value  of  the 
matter  in  dispute."  Holt  v.  Indiana 
Manuf'g  Co.,  176  U.  S.  68,  20  Sup. 
Ct.  272,  44  L.  374. 

There  are  Circuit  Court  cases 
■which  cannot  be  reconciled  with 
these  later  decisions  of  the  Supreme 
Court,  and  are,  therefore,  over- 
thrown by  them. 

American  Fertilizer  Co.  v.  Board 


of  Agriculture,  43  Fed.  609,  11  L. 
R.  A.  179; 

Western  Union  Tel.  Co.  v. 
Charleston,  56  Fed.  419; 

Postal  Tel.  Cable  Co.  v.  Charles- 
ton, 56  Fed.  419  ( affirmed, s.  c,  153 
U.  S.  692,  14  Sup.  Ct.  1094,  38  L. 
871,  without  discussion  of  the  ques- 
tion of  jurisdiction). 

These  cases  apply  to  suits  to  en- 
join the  collection  of  a  tax  the  rule 
stated  ante  §  91. 

In 

Humes  v.  Ft.  Smith,  93  Fed.  857, 
the  Court  asserted  jurisdiction  of 
a  suit  to  enjoin  the  collection  of  a 
tax  of  $75,  and  in 

Pabst  Brewing  Co.  v.  Terre 
Haute,  98  Fed.  330, 
the  Court  assumed  jurisdiction, 
without  question,  of  a  suit  to  enjoin 
the  collection  of  a  tax  of  $1,000. 
But  upon  no  theory  of  law,  tenable 
under  the  recent  decisions  of  the 
Supreme  Court,  can  Federal  juris- 
diction of  such  a  suit  be  sustained. 

5  Woodman  v.  Ely,  2  Fed.  839. 

"  The  amount  in  controversy  was 
the  amount  of  the  tax,  and  not  the 
value  of  the  property  upon  which 
the  tax  was  assessed."  Linehan 
Railway  Transfer  Co.  v.  Pender- 
grass,  36  U.  S.  App.  48,  16  C.  C.  A. 
585,  70  Fed.  1. 

In 

Jewett  V.  Leavenworth  County, 
mem.  13  Fed.  Cas.  612, 
according  to 

Adams  c.  Douglas  County,  1  Fed. 
Cas.  106,  108,  McCahon  235,  1  Kan. 
(2  Ed.)  627, 
"the  suit   was  dismissed  because 
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veuience,  in  some  cases,  unite  in  a  suit  to  enjoin  a  tax  where 
the  cause  of  complaint  is  connnon  to  all  the  plaintiffs,  not 
the  whole  tax  to  be  collected  by  the  municipality,  nor  yet 
the  total  amount  to  be  collected  from  the  plaintiffs,  but  the 
separate  amount  of  the  tax  of  each  plaintiff,  is  the  sum  in 
dispute  to  determine  the  jurisdiction.*^  Where  a  part  of  a 
tax  is  admitted  to  be  legal,  and  a  part  is  claimed  to  be  ille- 
gal, the  sum  of  that  claimed  to  be  illegal  determines  the 
question  of  jurisdiction  J  In  a  suit  by  a  taxpayer  (or  shall 
we  say  by  a  corporation  that  ought  to  be  a  taxpayer?)  against 
the  treasurers  of  several  counties,  cities,  or  other  municipal 
corporations,  to  enjoin  the  collection  of  taxes,  the  several 
amounts  which  the  different  defendants  are  seeking  to  col- 
lect cannot  be  aggregated  to  make  the  sum  in  dispute  exceed 
$2,000,  as  required  by  law.  The  disputed  tax  which  each 
different  treasurer  is  trying  to  collect,  is,  as  to  him,  the  ju- 


it  did  not  appear  that,  in  a  proceed- 
ing to  enjoin  the  treasurer,  the  com- 
plainant's tax  exceeded  five  hun- 
dred dollars,"  which  was  then  the 
jurisdictional  sum. 

•'  Schulenberg-Boeckeler  Lumber 
Co.  V.  Haywaid,  20  Fed.  422 ; 

Sioux  Falls  Nat.  Bank  v.  Swen- 
son,  48  Fed.  621. 

This  is  suggested  rather  than  de- 
cided as  to  original  jurisdiction  in 

Woodman  v.  Latimer,  2  Fed.  842; 

King  y.  Wilson,  14  Fed.  Cas.  563, 
1  Dill.  555,  13  Int.  Rev.  Rec.  36,  3 
Chi.  Leg.  News  137,  5  Am.  Law 
Rev.  562. 

As  to  appellate  jurisdiction, 
where  the  same  rule  applies  as  to 
original  jurisdiction,  the  text  is 
fully  supported  by  the  decision  of 
the  Supreme  Court  in 

Russell  V.  Stansell,  105  U.  S.  303, 
26  L.  989,  approved  and  quoted  in 
Gibson  v.  Shufeldt,  122  U.  S.  27, 
7  Sup.  Ct.  1066,  30  L.  1083. 

See,  also,  ante  §  93. 

The  rule  stated  in  the  text  was 
applied  to  a  suit  to  enjoin  the  col- 


lection of  municipal  assessments, 
in 

Wheless  v.  St.  Louis,  96  Fed.  865. 

A  contrary  rule  would  enable 
non-resident  property  owners  to 
seriously  interfere  with  local  mu- 
nicipal affairs  by  vexatious  suits  in 
the  United  States  Courts. 

The  principles  of  equity  which 
authorize  the  bringing  of  one  suit 
by  several  taxpayers  or  by  one  in 
behalf  of  all,  to  determine  the  le- 
gality of  a  tax  against  all  the  prop- 
erty owners  of  a  corporation  are 
clearly  stated  in 

Knopf  V.  First  Nat.  Bank,  173  111. 
331,  50  N.  E.  660. 

Consult  also,  ante  §  93,  note  8. 

"Walter  v.  Northeastern  R.  Co., 
147  U.  S.  370,  13  Sup.  Ct.  348,  37  L. 
206; 

Woodman  v.  Ely,  2  Fed.  839; 

United  States  Exp^  Co.  v.  Poe, 
61  Fed.  475; 

Western  U.  Tel.  Co.  v.  Poe,  61 
Fed.  449,  454,  quoted  in  note  9  to 
this  section. 
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risdictional  sum.^  This  rule  has  been  successfully  evaded 
in  some  cases  by  beginning  suits  against  the  taxing  officers 
of  the  State  to  enjoin  them  from  certifying  the  assessments 
of  the  plaintiff  corporations  to  the  taxing  officers  of  the 
different  counties.^  Jurisdiction  cannot  be  acquired  by  join- 
incr  the  State  officers  in  a  suit  after  the  assessments  have  been 
certified  to  the  county  officers,  where  the  county  officers  are 
required  to  make  the  collections.^^  Where  an  officer  of  the 
State  is  requii-ed  to  collect  the  taxes  levied  against  a  railroad 
corporation,  for  all  the  counties  and  other  municipal  corpora- 
tions within  the  State,  the  total  amount  of  such  tiixes,  and 
not  the  several  amounts  owing  to  each  municipality,  is  the 
jurisdictional  criterion  in  a  suit  by  the  railroad  company  to 
enjoin  their  collection.!^ 


*  Walter  v.  Northeastern  R.  Co., 

147  U.  S.  370,  13  Sup.  Ct.  348,  37  L, 
206; 

Northern  Pac.  R.  Co.  v.  Walker, 

148  U.  S.  391,  13  Sup.  Ct.  650,  37  L. 
494; 

Fishback  v.  Western  U.  Tel.  Co., 
161  U.  S.  96,  16  Sup.  Ct.  506,  40  L. 
630; 

Citizens'  Bank  v.  Cannon,  164  U. 
S.  319,  17  Sup.  Ct.  89,  41  L.  451; 

And  see  ante  §  95. 

There  is  no  right  to  maintain  a 
joint  suit  in  such  a  case  though  the 
amount  each  defendant  were  seek- 
ing to  collect  exceeded  §2,000. 

Walter  v.  Nnrthen stern  R.  Co., 
supra,  quoted  ante  §  95  head-note. 

Contra  (overruled  by  the  case 
just  cited): 

Union  Pac.  R.  Co.  v.  McShane, 
24  Fed.  Cas.  640,  3  Dill.  303. 

9  "Again,  it  is  urged  that  the 
affidavits  filed  show  conclusively 
that  in  no  single  county  will  the 
assessment  against  the  complain- 
ant amount  to  $2,0(X);  wherefore 
the  argument  is  that  the  jurisdic- 
tion of  this  Court  cannot  be  sup- 


ported by  adding  together  the 
amounts  due  in  each  county.  If 
my  conclusion  is  correct,  that  this 
action  will  lie  against  the  board 
of  appraisers,  there  is  nothing 
whatever  in  this  objection,  because 
the  amount  involved  in  contro- 
versy in  the  suit  is  the  whole 
amount  to  be  certified  by  the  board 
under  the  law,  less  the  aggregate 
amount  which  the  complainant 
must  pay  in  the  various  counties 
of  Ohio,  under  such  laws  as  are  in 
force  if  the  Nicholls  law  is  not 
valid.  That  difference  admittedly 
exceeds  $2,000.  For  this  reason,  I 
am  of  the  opinion  that  the  bill  does 
present  a  case  for  equitable  relief 
in  a  Federal  Court."  Western  U. 
Tel.  Co.  V.  Poe,  61  Fed.  449,  454, 
followed  in  Western  U.  Tel.  Co.  v. 
Norman,  77  Fed.  13. 

It- Fisliback  v.  Western  U.  Tel. 
Co.,  161  U.  S.  96,  16  Sup.  Ct.  506, 
40  L.  630. 

11  Illinois  Cent.  R.  Co.  v.  Adams, 
180  U.  S.  28,  21  Sup.  Ct.  251,  45 
L.  — . 
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§  97.  Interest  and  costs  are  excluded  in  determining 
the  amount  necessary  to  give  jurisdiction. — In  deteruiin- 
ing  the  question  of  the  amount  in  controversy,  the  sum  is 
computed,  by  the  letter  of  the  statute,  "  exclusive  of  interest 
and  costs."  ^  Interest  is  excluded  under  the  present  act, 
whether  it  accrue  before  or  after  suit.^  Interest  is  defined 
as  "premium  paid  for  the  use  of  money." ^  The  term  inter- 
est, in  this  statute,  however,  is  construed  in  a  more  restricted 
sense  by  the  Supreme  Court.  It  is  limited  to  an  accessory 
or  incidental  demand.*  Interest  on  a  note  or  bond  that  is 
evidenced  by  an  ordinary  interest  coupon  or  coupons  is 
treated  as  principal  and  not  as  interest  in  determining  the 
jurisdictional  amount.^  In  an  action  upon  the  covenants  of 
warranty  in  a  deed  for  damages  for  an  eviction,  the  matter 


§97. 

i^)iie§§(5,  7; 

Greene  County  v.  Kortrecht,  52 
U.  S.  App.  250,  26  C.  C.  A.  381,  81 
Fed.  241; 

Lazensky  v.  Knights  of  Honor, 
32  Fed.  417; 

Bergman  v.  Inman,  91  Fed.  293. 

2  Moore  v.  Edgefield,  32  Fed.  498. 

The  same  construction  was  given 
to  the  identical  language  of  an 
Indiana  statute,  in 

Wagner  o.  Kastner,  79  Ind.  162, 
163; 

Galbraith  o.  Trump,  83  Ind.  381, 
382; 

Murphy  v.  Patterson,  83  lud.  599. 

Under  the  act  of  1875,  interest 
accruing  before  suit  was  included, 
in  determining  the  amount  in  con- 
troversy, and  that  accruing  after 
suit  Avas  excluded,  in  determining 
such  amount. 

Carrick  v.  Landman,  20  Fed.  209. 

Contra,  holding  that  interest  to 
time  of  removal  is  included, 

McGinnity  v.  White,  16  Fed.  Cas. 
116,  3  Dill.  350,  1  Cent.  Law  J.  241. 

An  Illinois  decision,  construing  a 
statute  of  that  State,  is  in  harmony 
with  the  first  of  these  cases. 


Keiser  v.  Cox,  116  111.  26,  4  N.  E. 
384. 

3  Webster's  Dictionary,  title 
"  Interest." 

*  Edwards  v.  Bates  County,  163 
U.  S.  269,  16  Sup.  Ct.  967,  41  L.  155; 

Brown  u.  Webster,  156  U.  S.  328, 
15  Sup.  Ct.  377,  39  L.  440. 

An  action  cannot  be  maintained 
by  the  payee  of  a  claim  to  recover 
interest  after  the  principal  has  been 
paid  and  accepted,  if  there  is  no 
express    contract  to  pay  interest. 

"  When  the  principal  subject  of 
a  claim  is  extinguished  by  the  act 
of  the  plaintiff,  or  of  the  parties, 
all  its  incidents  go  with  it."  Stew- 
art V.  Barnes,  153  U.  S.  456,  14  Sup. 
Ct.  849,  38  L.  781 ;  Moore  v.  Fuller, 
47 N.  C.  (2  Jones  Law)205. 

To  same  effect. 

Graves  v.  Saline  County,  —  C.  C. 
A.  — ,  104  Fed.  61. 

5 Edwards  v.  Bates  County,  163 
U.  S.  269,  16  Sup.  Ct.  967,  41  L. 
155,  reversing  same  case,  55  Fed. 
436,  and  overruling  Howard  v. 
Bates  County,  43  Fed.  276,  and 
Home  &  Foreign  Inv.  &  Agency 
Co.  V.  Ray,  69  Fed.  657. 
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iu  dispute  is  the  sum  sought  to  be  recovered,  although  the 
measure  of  damages  is  the  purchase  money  and  interest  on 


In  the  Bates  Couuty  case,  the 
Supreme  Court  quotes  with  ap- 
proval from 

Aurora  v.  West,  7  Wall.  82,  105, 
19  L.  42,  50: 

"Coupons  are  written  contracts 
for  the  payment  of  a  definite  sum 
of  money,  on  a  given  clay,  and  be- 
ing drawn  and  executed  iu  a  form 
and  mode  for  the  very  purpose  tliat 
they  may  be  separated  from  the 
bonds,  it  is  held  tliat  they  are  ne- 
gotiable, and  that  a  suit  may  be 
maintained  on  them  without  the 
necessity  of  producing  the  bonds 
to  which  they  were  attached." 

For  other  purposes,  as  well  as  to 
determine  jurisdiction,  coupons 
are  treated  as  independent  con- 
tracts. 

Butterfield  v.  Ontario,  44  Fed. 
171. 

The  Supreme  Court  in  Edwards 
V.  Bates  County,  supra,  quotes 
further  from 

Nesbit  V.  Riverside,  144  U.  S.  610, 
12  Sup.  Ct.  746,  36  L.  562: 

"  Each  matured  coupon  is  a  sep- 
arable promise,  and  gives  rise  to  a 
separate  cause  of  action.  It  may 
be  detached  from  the  bond  and 
sold  by  itself.  Indeed,  the  title  to 
several  matured  coupons  of  the 
same  bond  may  be  in  as  many  dif- 
ferent persons,  and  upon  each  a 
distinct  and  separate  action  be 
maintained.  So,  while  the  prom- 
ises of  the  bond  and  of  the  coupons 
in  the  first  instance  are  upon  the 
same  paper,  and  the  coupons  are 
for  interest  due  upon  the  bond,  yet 
the  promise  to  pay  the  coupon  is 
as  distinct  from  that  to  pay  the 
bond,  as  thougli  the  two  jiromises 
were  placed  in  dilferent  instru- 
ments, upon  different  paper." 


The  conclusion  of  the  Supreme 
Court,  upon  the  question  of  juris- 
diction, in  Edwards  u.  Bates  County, 
supra,  is  thus  stated: 

"  Not  only  may  a  suit  be  main- 
tained upon  an  unpaid  coupon  in 
advance  of  the  maturity  of  the  prin- 
cipal debt,  but  the  holder  of  a  cou- 
pon is  entitled  to  recover  interest 
thereon  from  its  maturity.  Amy 
V.  Dubuque,  98  U.  S.  470,  473,  25 
L.  228,  230.  The  logical  efl'ect  of 
these  rulings  is  that  when  the  in- 
terest evidenced  by  a  coupon  has 
become  due  and  payable  the  de- 
maud  based  upon  the  promise  con- 
tained iu  such  coupon  is  no  longer 
a  mere  incident  of  the  principal  in- 
debtedness represented  by  the 
bond,  but  becomes  really  a  princi- 
pal obligation.  Clearly,  such 
would  be  the  nature  of  the  claim 
of  one  who,  as  owner  of  the  cou- 
pons and  not  of  the  bonds,  brought 
his  action  to  enforce  payment  of 
the  indebtedness  evidenced  by  the 
coupons.  So,  also,  before  maturity 
of  the  bonds,  their  holder  could 
still  have  sued  upon  the  matured 
coupons  as  an  independent  indebt- 
edness, and  not  as  a  mere  accessory 
to  a  demand  for  a  recovery  of  the 
face  of  the  bonds.     .     .     . 

"  The  claim  made  by  the  plaintiff 
on  the  coupons  was  in  no  just 
sense  accessory  to  any  other  de- 
mand, but  was  in  itself  principal 
and  primary.  In  ascertaining, 
therefore,  the  jurisdictional  sum 
in  dispute,  the  sum  of  the  coupons 
should  have  been  treated  as  an  in- 
dependent, principal  demand  and 
not  as  interest;  and  in  holding 
othcrwi.se  the  lower  Court  erred  to 
the  prejudice  of  the  plaintiff  in 
error." 
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such  purchase  money  from  the  date  of  the  purchiusc  to  the 
date  of  eviction.  Such  interest  is  merely  an  element  of  dam- 
age by  the  eviction  and  is  not  separately  considered  as  inter- 
est. The  principal  sum  is  the  damage  sustained  by  the 
eviction,  not  the  purchase  price  of  the  land.  The  method 
by  which  such  damage  is  calculated,  that  it  is  reached  hy 
adding  interest  on  the  purchase  price  to  the  purchase  price 
itself,  is  not  controlling.*^  In  a  suit  to  enforce  a  buildine 
and  loan  association  mortgage  where  the  amount  contracted 
to  be  paid  exceeds  •'12,000,  and  "no  such  legal  inference 
arises  from  the  facts  stated  in  the  bill,"  the  inference  will 
not  be  indulged,  upon  a  demurrer  to  the  bill  of  complaint  for 


This  construction  of  the  act  was 
adopted  by  Judge  Sinionton  in  an 
earlier  case. 

Moore  v.  Edgefield,  32  Fed,  498. 

«  Brown  v.  Webster,  156  U.  S.  328, 
15  Sup.  Ct.  377,  39  L.  440. 

In  that  case  the  contention  of 
the  plaintiff  in  error  (defendant  be- 
low) was  that^ — 

"  as  the  measure  of  the  damage 
was  price  and  interest,  the  price 
being  below  $2,000,  the  jurisdic- 
tional amount  could  not  be  arrived 
at  by  adding  the  interest  to  tlie 
price." 

But  the  Court,  per  Justice  White, 
said: 

"This  contention  overlooks  the 
elementary  distinction  between  in- 
terest as  such  and  the  use  of  an  in- 
terest calculation  as  an  instrumen- 
tality in  arriving  at  the  amount  of 
damages  to  be  awarded  on  the  prin- 
cipal demand.  As  we  have  said, 
the  recovery  sought  was  not  the 
price  and  interest  thereon,  but  the 
sum  of  the  damage  resulting  from 
eviction.  All  such  damage  was, 
therefore,  tlie  principal  demand  in 
controversy,  although  interest  and 
price  and  other  things  may  have 
constituted  some  of  the  elements 
entering  into  the  legal    unit,   the 


damage  which  the  party  was  en- 
titled to  recover.  Wliether,  there- 
fore, the  Court  below  considered 
the  interest  as  an  instrument  or 
means  for  ascertaining  the  amount 
of  the  principal  demand,  is  wh<jlly 
immaterial,  provided  the  principal 
demand  as  made  and  ascertained 
was  within  the  jurisdiction  of  the 
Court.  Indeed,  the  confusion  of 
thought  which  the  assertion  of  want 
of  jurisdiction  involves  is  a  failure 
to  distinguish  between  a  principal 
and  an  accessory  demand.  The  sum 
of  the  principal  demand  determines 
the  question  of  jurisdiction;  the 
accessory  or  the  interest  demand 
cannot  be  computed  for  jurisdic- 
tional purposes.  Here  the  entire 
damage  claimed  was  the  princi- 
pal demand  without  reference  to 
the  constituent  elements  entering 
therein.  This  demand  was  predi- 
cated on  a  distinct  cause  of  action 
— eviction  from  the  property 
bought.  Thus  considered,  the  at- 
tack on  the  jurisdiction  is  mani- 
festly unsound,  since  its  premise  is 
that  a  sum,  which  was  an  essential 
ingredient  in  the  one  principal 
claim,  should  be  segregated  there- 
from, and  be  considered  as  a  mere 
accessory  thereto." 
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want  of  jurisdiction,  "  that  the  whole  scheme  is  a  mere  cover 
to  conceal  a  usurious  exaction  of  interest  for  the  loan  of  a 
sura  of  money  not  exceeding  in  any  event  $2,000."^ 

There  would  seem  to  be  little  room  for  controversy  as  to 
what  are  costs.^  But  the  Courts  have  been  called  upon  to 
decide  some  questions  relative  thereto.  Protest  fees  of  a 
notary  public  upon  a  note  are  "costs"  and  are  excluded  in 
determining  the  amount  in  controversy,  in  a  suit  upon  the 
note.^  An  attorney's  fee  for  plaintiff's  attornej'  is  a  part  of 
the  matter  in  dispute,  and  not  of  the  costs,  in  a  suit  upon  a 
note  or  mortgage  providing  for  the  payment  of  such  fee  by 
the  defendant. ^^ 

§  98.  The  sum  or  value  which  plaintiff  seeks  to  recover 
is  the  sum  or  value  in  (lisi>ute  to  determine  jurisdiction 
upon  removal,  and  a  counter-claim  by  defendant  cannot 


■^  Buildiug  &  Loan  Ass'n  v.  Price, 
169  U.  S.  45,  18  Sup.  Ct.  251,  42  L. 
655. 

Compare 

Building  &  Loan  Ass'n  v.  Price, 
18  Tex.  Civ.  App.  370,  46  S.  W.  92. 

Other  building  and  loan  associa- 
tion cases  in  which  the  sum  in  dis- 
pute for  jurisdictional  purpose  is 
considered  are 

Turner  v.  Southern  H.  B.  &  L. 
Ass'n,  41  C.  C.  A.  .379,  101  Fed. 
308; 

Building  &  L.  Ass'n  v.  Cunning- 
ham, 92  Tex.  155,  47  S.  W.  714. 

*  Day  V.  Woodworth,  13  How. 
363,  372,  14  L.  181,  185; 

Abbott's  Law  Dictionary,  title 
"Costs"; 

Bouvier's  Law  Dictionary,  title 
"Costs"; 

Am.  &  Eng.  Enc.  Law  (1  Ed.), 
title  "Costs"; 

Bacon's  Abridgment,  title 
"Costs." 

9  Baker  v.  Howell,  44  Fed.   113. 

10  Rogers  v.  Riley,  80  Fed.  759. 
Judge  Ban-  .says,  p.  701: 
"This,  being  a  contractual  obli- 


gation to  pay  the  association  a  rea- 
sonable attorney's  fee,  is  not,  we 
think,  in  any  sense,  costs,  as  men- 
tioned in  the  act  of  1887-88,  but  is 
a  liability  which  should  be  included 
in  estimating  the  amount  in  con- 
troversy. It  is  true  that  in  this 
provision  of  the  contract  the  .at- 
torney's fee  is  considered  as  an 
expense  of  collection  of  the  mort- 
gage debt,  and  it  might  be  argued 
therefrom  that  it  is  not  an  existing 
liability  as  of  the  date  of  the  bring- 
ing of  the  suit,  since  it  was  to  be 
an  expense  of  collection;  but,  con- 
struing the  entire  contract,  it  is 
quite  clear  that  the  liability  for 
the  attorney's  fee  exists  at  the 
time  of  the  institution  of  either  a 
legal  or  equitable  proceeding,  and 
the  fee,  when  ascertained,  is  to  be 
included  in  the  judgment  for  the 
debt  and  for  the  sale  of  the  mort- 
gaged premises." 

There  is  a  dictum  to  the  same 
effect  in 

Coolidge  V.  Ray,  75  Fed.  30,  40, 
citing  Beach  v.  Atkinson,  87  Ga. 
288,  13  S.  E.  591. 
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be  juldcd  thereto  to  make  the  jurisdictional  sum.  —The 

better  reason  supports  the  statement  that  the  sum  or  value 
put  in  issue  by  the  phiintiff's  complaint  determines  the  ques- 
tion of  jurisdiction  upon  removal,  and  that  a  counter-claim 
by  the  defendant  cannot  be  added  to  make  the  jurisdictional 
amount.  We  have  already  seen  ^  that  to  be  removable,  a  suit 
nuist  be  one  of  which  a  Circuit  Court  of  the  United  States 
could  take  original  jurisdictiou  under  §  1  of  the  present  ju- 
diciary act.'-^  It  is  clear  that  the  sum  or  value  put  in  issue 
by  phuntiff's  complaint  is,  under  that  section,  the  jurisdic- 
tional criterion  in  a  suit  begun  in  a  United  States  Circuit 
Court.  The  same  jurisdictional  test  must  be  applied  when 
the  suit  is  brought  in  a  Stiite  court.  The  weight  of  authority 
supports  the  theory  of  the  law  tliat  a  counter-claim  cannot  be 
considered  in  determining  the  amount  in  dispute.^  But  there 
are  decisions  to  the  contrary.* 


§98. 

1  Ante  §  7,  63. 

a  Ante  §  6. 

8  The  most  careful  discussion  of 
the  subject  to  be  found  in  the  re- 
ports is  in 

La  Montagne  v.  Harvey  Lumber 
Co.,  44  Fed.  64.5. 

Other  cases  are 

Bennett  v.  Devine,  45  Fed.  705 ; 

Falls  Wire  Mfg.  Co.  v.  Broderick, 
6  Fed.  Go4,  2  McCr.  489. 

Though  not  directly  in  point,  the 
decision  in 

West  V.  Aurora,  6  Wall.  139,  18 
L.  819, 
has  some  relevancy  to  this  question. 

The  decision  in 

Wolcott  V.  Sprague,  55  Fed.  545, 
is  not  in  conflict  with  these  cases; 
for  in  that  case  the  plaintiff's  bill 
asked  a  cancellation  of  the  $4,000 
mortgage  which  defendant  sought 
by  cross-bill  to  enforce. 

*  A  counter-claim  asserted  by  the 
defendant  against  the  plaintiff,  and 
filed  in  the  State  court  before  the 
removal,  was  added  to  the  amount 


sought  to  be  recovered  by  plaintiff, 
to  make  the  matter  in  dispute  ex- 
ceed the  jurisdictional  limit  in 

Lee  V.  Continental  Ins.   Co.,  74 
Fed.  424; 

Carson  &  Rand  Lumber  Co.  v. 
Holtzclaw,  39  Fed.  578; 

Clarkson  v.  Manson,  4  Fed.  257, 
18  Blatchf.  443. 

The  question  was  somewhat  dis- 
cussed in 

New  York  I.  &  P.  Co.  v.  Milbum 
Gin  &  M.  Co.,  35  Fed.  225, 
and  the  conclusion  was  reached  that 
the  general  question  need  not  be  de- 
cided ;  for  the  State  court  could  not, 
under  the  law  of  its  creation,  ac- 
quire jurisdiction  of  a  sum  large 
enough,  in  that  action,  to  warrant 
a  removal,  and  the  attempt  to  give 
the  United  States  Circuit  Court 
jurisdiction  by  filing  a  counter- 
claim in  a  State  court  which  had  no 
jurisdiction  of  it,  and  then  remov- 
ing it  to  the  United  States  Circuit 
Court,  was  ineffective. 

A)ife  §  70,  note  1, 

Tiie    cases   which    hold   that  a 
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§  99.  Where  a  suit  involves  a  pecuniary  right,  and  the 
sum  or  value  thereof  does  not  appear  from  the  record  of 
the  State  court  at  the  time  a  removal  is  sought,  the  pe- 
tition for  removal  should  allege  such  sum  or  value. — 

We  have  already  noted  that  a  petition  for  removal  cannot 
make  a  case  involve  a  pecuniary  sum  or  value,  when  it  man- 
ifestly appears  from  the  cause  of  action  asserted  in  the  State 
court  that  the  suit  involves  no  pecuniary  right. ^  We  have 
noted,  too,  that  if  the  right  asserted  is  a  pecuniary  one,  and 
the  amount  which  plaintiff  seeks  to  recover,  as  shown  by 
the  record  of  the  State  court,  is  $2,000  or  a  less  sum,  the  de- 
fendant cannot  procure  a  removal  by  alleging  in  his  petition 
for  removal  that  the  sum  or  value  in  dispute  exceeds  such 
sum.2  Where  the  plaintiff's  pleadings  on  file  in  the  State 
court  when  a  removal  is  applied  for  disclose  that  the  sum  or 
value  in  dispute  exceeds  $2,000,  a  failure  of  the  petition  for 
removal  to  allege  such  sum  or  value  will  not  defeat  a  re- 
moval.^    The  burden  is  on  a  party  seeking  a  removal^  to  show 


counter-claim  may  be  considered 
in  computing  the  sum  in  dispute 
to  determine  appellate  jurisdiction 
are  not  in  point  here. 

Bradstreet  Co.  v.  Higgins,  112 
U.  S.  227,  5  Sup.  Ct.  117,  28  L.  715; 

Ryan  v.  Bindley,  1  Wall.  66,  17 
L.  559. 

Appellate  jurisdiction  is  deter- 
mined by  the  sum  or  value  in  dis- 
pute at  the  end  of  a  suit;  the 
original  jurisdiction  of  a  United 
States  Circuit  Court,  and  hence 
jurisdiction  by  removal,  by  the 
sum  or  value  in  dispute  at  the  be- 
ginning of  the  suit  (and  whicli 
continues  to  be  in  dispute  when  a 
removal  is  sought),  by  the  matter 
put  in  issue  by  the  bill,  complaint, 
or  petition,  or,  in  some  jurisdic- 
tions, by  the  damages  stated  in 
the  original  writ. 

Conceding  that  a  set-off  or  coun- 
ter-claim when  filed  in  the  State 
court  may  be  considered  in  deter- 
mining the  sum  in  dispute  for  tlie 


purpose  of  a  removal,  an  unex- 
ecuted intention  of  the  defendant 
to  file  such  a  pleading  will  not 
warrant  a  removal. 

Sturgeon  River  Boom  Co.  v.  Saw- 
yer Lumber  Co.,  89  Fed.  113. 

§99. 

1  Ante  §  80,  note  3,  quoting  Cas- 
well V.  Caswell,  120  111.  377,  11  N. 
E.  342. 

'^  Ante  §  SO,  note  3,  citing  Middle- 
dleton  V.  Middleton,  87  Iowa  292, 
54  N.  W.  143. 

3  Reed  v.  Hardeman  County,  77 
Tex.  165,  13  S.  W.  1024. 

In  that  case  the  complaint  showed 
the  value  to  exceed  $2,000,  but  the 
petition  for  removal  alleged  the 
value  to  exceed  .$500;  and  this  was 
held  to  be  immaterial. 

Compare  post  §  159. 

*  Keith  V.  Levi,  2  Fed.  743, 1  McCr, 
348. 

The  allegation  of  vahie  should 
be  positive,  certain  and  specific. 
It  lias  been  held  insufficient  to  al- 
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that  the  sum  in  dispute  is  sufficient  to  give  jurisdiction  upon 
removal.  Where  the  right  in  dispute  is  a  pecuniary  one, 
and  tiie  suui  or  value  thereof  does  not  otherwise  appear,  the 
petition  for  removal  should  disclose  the  sum  or  value."''  It 
was  formerly  the  rule  in  such  cases,  that  the  State  court  might 
determine  the  sum  or  value  in  dispute  upon  evidence  sub- 
mitted to  it.*^  The  rule  now  is  that  the  sum  or  value  stated 
in  the  petition  for  removal  is  taken  as  true,  and  that  all  ques- 
tions of  fact  must  be  determined  in  the  United  States  Circuit 
Court."  Where  the  suit  is  for  the  recovery  of  money,  but  it 
is  uncertain  from  the  record  of  the  State  court  whether  the 
plaintiff  seeks  to  recover  more  or  less  than  the  jurisdictional 
sum,  a  positive  averment  of  the  petition  for  removal  that  the 
matter  in  dispute  in  the  suit  exceeds  the  jurisdictional  sum 
will  control.^     It  should  ordinarily  be  alleged  in  the  petition 


lege  that  the  matter  in  controversy 
is  "  of  the  sum  and  value  of  over 
$2,000,  as  petitioner  is  informed  and 
verily  believes.'''' 

New  York  &  T.  Land  Co.  v.  Mar- 
tin (Tex.  Civ.  App.),  25  S.  W.  475, 
citing  Wolff  V.  Archibald,  14  Fed. 
369,  4  McCr.  481. 

6  Postal  Tel.  Cable  Co.  v.  South- 
ern Ry.  Co.,  88  Fed.  803; 

Weber  v.  Travelers'  Ins.  Co.,  45 
Fed. 657; 

Langdon  v.  Hillside  Coal  &  Iron 
Co.,  41  Fed.  609; 

Banigan  v.  Worcester,  30  Fed. 
392; 

Southern  Pac.  R.  Co.  v.  Harrison, 
73  Tex.  103,  11  S.  W.  168. 

In  Langdon  v.  Hillside  Coal  & 
Iron  Co.,  supra,  Judge  Wallace 
said: 

"  The  motion  to  remand  this  suit 
to  the  State  court  from  which  it 
was  removed  upon  tlie  petntion  of 
the  defendant,  has  no  merit  what- 
ever. It  proceeds  upon  the  ground 
that  the  matter  in  dispute  does  not 
exceed  the  sum  or  value  of  $2,000, 
and  consequently  is  not  cognizable 

14 


by  this  Court,  when  its  jurisdiction 
is  invoked  merely  because  of  the 
diversity  of  citizenship  of  the  par- 
ties. There  is  nothing  in  the  plead- 
ings by  direct  averment  as  to  the 
amount  or  value  of  the  matter  in 
dispute,  and  no  facts  from  which 
it  can  be  ascertained  that  the  sum 
or  value  is  less  than  the  required 
amount.  The  petition  for  removal 
alleges  that  the  matter  in  dispute 
exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  $2,000; 
and  this  is  not  controverted  either 
by  a  special  plea  by  the  complain- 
ant or  by  affidavit,  and  it  stands 
unchallenged  in  any  way.  The 
motion  is  denied." 

6  Ladd  V.  Tudor,  14  Fed.  Cas.  923, 
3  Woodb.  &  M.  325; 

Southern  Pac.  R.  Co.  v.  Harrison, 
73  Tex.  103,  11  S.  W.  168. 

■^  Post  §  177. 

8  Roberts  v.  Nelson,  20  Fed.  Cas. 
900,  8  Blatchf.  74,  10  Am.  Law  Reg. 
(N.  S.)  115,  40  How.  Prac.  387. 

Compare 

Yarde  v.  Baltimore  &  O.  R.  Co., 
57  Fed. 913. 
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for  removal  that  the  sura  or  value  in  dispute  exceeds  $2,000, 
exclusive  of  interest  and  costs,^  where  such  sura  or  value  does 
not  already  appear,  so  as  to  come  within  the  letter  of  the  stat- 
ute.^'^  Where,  however,  the  cause  of  action  asserted  in  the 
complaint  does  not,  and  cannot,  include  interest,  as  in  a  suit 
for  specific  performance  of  a  contract  to  convey  land,  where 
the  value  of  the  land  is  controlling,!^  the  petition  for  removal 
need  not  specifically  exclude  interest  from  the  statement  of 
the  value  in  controversy.^^ 


This  doctrine  has  been  carried  to 
the  extent  of  holding  that  where  a 
plaintiff  commences  a  suit  in  a 
State  court  by  causing  a  summons 
to  issue  for  the  defendant,  which 
does  not  state  the  amount  in  dis- 
pute, the  defendant  may  at  once 
remove  the  suit,  and  it  will  not  be 
remanded  when  the  plaintiff  after- 
wards files  his  complaint  which 
discloses  the  sum  sued  for  to  be 
below  the  jurisdictional  limit;  but 
there  is  room  for  grave  doubt  of 
the  correctness  of  this  ruling,  es- 
pecially as  it  appears  that  another 
Judge  had  decided  the  question  the 
other  way  in  the  same  case. 

Zinkeisenii.  Hufschmidt,  30  Fed. 
Cas.  933,  1  Cent.  Law  J.  144. 

A  later  case,  inconsistent  with 
that  cited,  is 

Western  U.  Tel.  Co.  v.  White,  102 
Fed.  70.5. 

^Ante  §  97. 

^'>Ante  §§6,  7. 

"  Ante  §  87.       . 

i-!In 

Weber  v.  Travelers'  Ins.  Co.,  45 
Fed.  657, 
the  Court  said : 

"What  is  the  efEect  of  leaving 


out  the  word  '  interest'  in  the  pe- 
tition upon  the  facts  as  disclosed 
by  the  record  ?  The  action  is 
brought  for  the  specific  perform- 
ance of  a  contract  for  the  purchase 
of  land;  the  plaintiff  alleges  that 
she  has  entirely  performed  her  part 
of  the  contract,  and  that  she  is 
entitled  to  a  conveyance  of  the 
property.  No  question  of  interest 
is  involved,  or  can  be  involved,  as 
might  be  the  case  if  the  action  was 
upon  a  promissory  note,  bond,  or 
some  other  evidence  of  debt  on 
which  interest  might  be  computed. 
The  question  is,  what  is  the  value 
(^f  the  land  which  is  the  subject- 
matter  of  the  action  and  the  mat- 
ter in  dispute?  The  pctiti<m  al- 
leges that  it  (the  land)  exceeds  in 
value  the  sum  of  -f2,000.  .  .  . 
There  being  no  question  of  inter- 
est, upon  the  facts  disclosed,  I  do 
not  think  it  was  essential  for  the 
I)etitioner  to  use  the  term  'inter- 
est '  in  his  petition ;  in  other  words, 
the  elimination  of  that  term  from 
his  petition  does  not  entitle  the 
plaintiff  to  have  this  cause  re- 
manded." 
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CHAPTER  VII. 


FEDERAL   QUESTIONS. 


§  100.  Some  suits  may  be  removed  from  Ji  State  court 
to  a  United  States  Circuit  Court  because  they  involve  Fed- 
eral questions. — Not  every  suit  involving  a  Federal  ques- 
tion is  removable  from  a  State  court  to  a  Circuit  Court  of 
the  United  States.  It  must  be  a  suit  of  a  civil  nature.^  It 
must  be  a  suit  either  at  law  or  in  e(j[uity.2  It  must  be  a  suit 
of  which  the  State  courts  and  tlie  Circuit  Courts  of  the  United 
States  have  concurrent  jurisdiction.^  A  suit  involving  a  Fed- 
eral question  which  falls  within  the  exclusive  cognizance  of 
the  United  States  Courts  is  not  a  removable  one,  though  be- 
gun in  a  State  court.*  The  suit  must  be  one  in  which  the 
mutter  in  dispute  exceeds  the  sum  or  value  of  $2,000,  exclu- 
sive of  interest  and  costs.^  If  a  suit  comes  within  these  gen- 
eral restrictions,  then  the  next  inquiry  is  whether  it  be  one 
"arising  under  the  Constitution  or  laws  of  the  United  States, 
or  treaties  made,  or  which  shall  be  made,  under  their  au- 
thority." 6 

The  act  of  1875 '^  was  tlie  first  to  contain  a  general  provision 
for  the  removal  of  suits  because  they  involved  Federal  ques- 
tions.^   The  amendatory  statute  of  1887-8  ^contains  an  import- 


§  100. 

^Ante  chapter  III. 

^Ante  chapter  IV. 

^Ante  chapter  V. 

^Ante  §  71. 

^Ante  chapter  VI,  especially  §8L 
Ante  §§  G,  7. 

''Ante  §  7,  note  7. 

*  "  The  earliest  act  of  Congress, 
which  conferred  on  the  Circuit 
Courts  of  the  United  States  gen- 
eral jurisdiction  of  suits  of  a  civil 
nature,  at  common  law  or  in  equity, 


•arising  under  the  constitution  or 
laws  of  the  United  States,  or  trea- 
ties made  or  which  shall  be  made 
under  their  authority,'  was  the  act 
of  March  3, 1875,  chap.  137.  18  Stat. 
at  L.  470."  Tennessee  v.  Union  & 
Planters'  Bank,  152  U.  S.  454,  14 
Sup.  Ct.  654,  38  L.  511. 

The  State  courts  have  general 
jurisdiction  of  cases  arising  under 
acts  of  Congress,  where  exclusive 
jurisdiction  has  not  been  conferred 
upon  Federal  Courts. 


9  Ante  §  7. 
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ant  restriction,  not  contained  in  the  former  statute  :  "  of  which 
the  Circuit  Courts  of  the  United  States  are  given  original  ju- 
risdiction by  the  preceding  section.''^^  xhe  force  of  this  re- 
striction has  been  already  somewhat  discussed,"  and  its  far- 
reachine  effect  willbe  further  considered  in  the  next  section.^^ 
It  will  thus  be  seen  that  by  no  means  all  suits  that  involve 
P'ederal  questions  are  removable  from  a  State  court  to  a 
United  States  Circuit  Court. 

§  101.  To  make  a  case  removable  from  a  State  court  to 
a  Circuit  Court  of  tlie  United  States,  under  the  present 
general  statute,  on  the  ground  that  it  arises  under  the 
Constitution,  or  a  law,  or  a  treaty  of  the  United  States, 
it  must  appear  from  the  plaintiff's  statement  of  his  cause 
of  action  in  his  initial  pleading— whether  called  a  bill,  com- 
plaint, declaration,  or  petition— that  it  does  so  arise.— 
The  difference  between  a  cause  of  action  arising  under  the 
Constitution,  or  a  law,  or  a  treaty  of  the  United  States,  and 
a  cause  of  action  not  so  arising,  but  to  which  a  defense  is 
interposed  which  arises  under  such  Constitution,  or  law,  or 
treaty,  has  already  been  briefly  noticed.^  Under  the  act  of 
1875,2  i^  ^as  necessary,  to  give  a  United  States  Circuit  Court 
original  jurisdiction  of  a  suit  on  the  ground  that  it  involved 
a  Federal  question,  that  the  suit  arise  under  the  Constitution, 
or  a  law,  or  a  treatv  of  the  United  States,  that  is,  the  suit, 
in  its  origin,  must  be  based  by  plaintiff  upon  some  Federal 


Moyer  v.  McCullougli,  1  Ind.  339; 

Chesapeake  &  O.  R.  Co.  v.  Ameri- 
can Exchange  Bank,  92  Va.  495,  23 
S.  E.  935,  44  L.  R.  A.  449. 

"  The  Circuit  Court  of  the  United 
States  has  jurisdiction,  concurrent 
with  the  courts  of  the  State,  of  any 
action  under  the  Constitution,  laws 
or  treaties  of  the  United  States,  in 
which  the  matter  in  dispute  ex- 
ceeds the  sum  or  value  of  $2,000. 
Act  of  August  13,  1888,  chap.  866 
( 25  Stat,  at  L.  433)."  Wiley  v.Sink- 
ler,  179  U.  S.  58,  21  Sup.  Ct.  17,  45 
L.— . 

10  Ante  §  6. 


^^  Ante  §  63. 

1'^  Post  §  101. 

§101. 

^  Ante  §  71,  note  9; 

Ante  §  71",  note  4,  quoting  Pratt 
V.  Paris  Gaslight  &  Coke  Co.,  168 
U.  S.  255,  18  Sup.  Ct.  62,  42  L.  458. 

The  distinction  between  these 
classes  of  cases  is  clearly  stated  in 
an  able  opinion  by  Judge  Deady, 
construing  the  act  of  1875. 

Dowell  V.  Griswold,  7  Fed.  Cas. 
996,  5  Snwy.  39,  5  Reporter  78,  10 
Chi.  Leg.  News  107,  1  San  Fran. 
Law  J.  235,  24  Int.  Rev.  Rec.  28. 

2  Ante  §  6,  note  5. 
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right  claimed  by  him  in  his  statement  of  his  cause  of  action.*^ 
The  same  rule  applies*  under  the  present  statute.*" 

Under  the  act  of  1875^  the  right  of  removal  was  held  by 
the  Supreme  Court  to  extend  to  many  suits  not  within  the 
original  jurisdiction  of  a  United  States  Circuit  Court.  Under 
the  construction  given  to  that  act,  a  suit  in  which  the  plain- 
tiff's cause  of  action  did  not  arise  under  the  Constitution  of 
the  United  States  or  any  law  or  treaty  thereof  might  be  re- 
moved by  the  defendant  upon  his  asserting  a  defense  so  aris- 
ing, either  by   his  pleading  or  by  his  petition  for  removal.*" 


8  "Under  section  1  of  that  act, 
providing  that  those  Courts  should 
have  original  cognizance  of  such 
suits  when  the  matter  in  dispute 
exceeded  the  sum  or  value  of  $5U0, 
their  jurisdiction  was  exercised 
in  cases  in  which  the  plaintiff's 
statement  of  his  cause  of  action 
showed  that  he  relied  on  some 
right  under  the  Constitution  or 
laws  of  the  United  States."  Ten- 
nessee V.  Union  &  Planters'  Bank, 
152  U.  S.  454,  14  Sup.  Ct.  654,  38 
L.  511. 

"Where  .  .  .  the  original  ju- 
risdiction of  a  Circuit  Court  of  the 
United  States  is  invoked  upon  the 
sole  ground  that  the  determination 
of  the  suit  depends  upon  some 
qucstiou  of  a  Federal  nature,  it 
must  appear,  at  the  outset,  from 
the  declaratii)n  or  the  bill  of  the 
party  suing,  that  the  suit  is  of  that 
character."  Metcalf  ii.  Watertown, 
128  U.  S.  586,  9  Sup.  Ct.  173,  32  L. 
543. 

*  Tennessee  v.  Union  tfc  Planters^ 
Bank,  152  U.  S.  4.54,  14  Sup.  Ct.  654, 
38  L.  511; 

New  Orleans  v.  Benjamin,  153  U. 
S.  411,  14  Sup.  Ct.  905,  38  L.  764; 

Florida  Cent.  &  P.  R.  Co.  v.  Bell,17G 
U.  S.  321,  20  Sup.  Ct.  399,  44  L.  486. 

"  A  case  arises  under  the  Consti- 
tution and  laws  of  the  United  States 


whenever  the  party  plaintiff  sets  up 
a  right  to  which  he  is  entitled  under 
such  laws,  which  the  parties  de- 
fondant  deny  to  hi  in,  and  the  cor- 
rect decision  of  the  case  depends 
upon  the  construction  of  such 
laws."  Ex  parte  Lcnnon,  166  U.  S. 
548,  17  Sup.  Ct.  658,  41  L.  1110. 

"  The  facts  alleged  must  show 
the  nature  of  the  suit,  and  it  must 
plainly  appear  that  it  arises  under 
the  Constitution  or  laws  of  the 
United  States;  that  is,  there  must 
he  a  real  and  substantial  dispute  as 
to  the  effect  or  construction  of  the 
Constitution  or  of  some  law  of  the 
United  States,  upon  the  determina- 
tion of  which  the  recovery  de- 
pends." McCain  v.  Des  Moines, 
174  U.  S.  168,  19  Sup.  Ct.  644,  43  L. 
936,  affirming  s.  0.,  84  Fed.  726. 

■"'  Ante  §  6. 

^  Ante  §  7,  note  7. 

G  Little  York  Gold  Washing  & 
Water  Co.  v.  Keyes,  96  U.  S.  199,  24 
L.  656; 

Nero  Orleans,  Mobile  <£  Texas  R. 
Co.  V.  Mississippi,  102  U.  S.  135,  26 
L.  96  (but  the  better  reason  sup- 
ports the  dissenting  opinion  of  Jus- 
tice Miller); 

Ames  V.  Kan.saa,  111  U.  S.  449,  4 
Sup.  Ct.  437,  28  L.  482; 

Ilagar  v.    Reclamation    District, 
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The  right  of  a  defendant  to  remove  a  suit  for  the  purpose 
of  asserting  a  defence  based  upon  the  Constitution,  or  a  stat- 
ute, or  a  treaty  of  the  United  States,  was  taken  away  by  the 
amendment  of  1887-8  restricting  removals  under  section  two 
to  cases  of  which  original  jurisdiction  is  given  by  section  one, 
to  which  reference  has  already  been  made.'     The  plaintiff's 


111  U.  S.  701,  4  Sup.  Ct.  663,  28  L. 
569; 

Southern  Pac.  R.  Co.  v.  California, 
118  U.  S.  109,  6  Sup.  Ct.  993,  30  L. 
103; 

Kessinger  v.  Hinkliouse,  27  Fed. 
883; 

Mahin  v.  Pfeiffer,  27  Fed.  892; 

Kansas  v.  Walruff,  26  Fed.  178; 

Willard  v.  Mueller,  23  Fed.  209; 

Rothschild  v.  Matthews,  22  Fed. 

6; 

Illinois  V.  Chicago,  B.  &  Q.  R. 
Co.,  16  Fed.  706,  11  Biss.  584; 

Illinois  V.  Illinois  Cent.  R.  Co.,  16 
Fed.  881; 

San  Mateo  County  v.  Southern 
Pac.  R.  Co.,  13  Fed.  145,  7  Sawy.  517; 

Van  Allen  v.  Atchison,  C.  &  P. 
R.  Co.,  3  Fed.  .545,  1  McCr,  598; 

Connor  v.  Scott,  6  Fed.  Cas.  313, 
4  Dill.  242,  3  Cent.  Law  J.  305; 

Houser  v.  Clayton,  12  Fed.  Cas. 
600,3  Woods  273; 

Hebert  v.  Lefevre,  31  La.  Ann. 
363. 

In 

Smith  V.  Greenhow,  109  U.  S.  669, 
8  Sup.  Ct.  421,  27  L.  1080, 
the  Federal  question  held  to  au- 
thorize a  removal  was  raised  by  the 
plaintiff's  demurrer  to  the  defend- 
ant's rejoinder  to  the  plaintifi's 
replication  to  the  defendant's  plea 
in  bar  to  the  plaintiff's  declaration. 
The  question  was  whether  an  act 
of  Virginia  forbidding  the  receipt 
for  taxes  of  coupons  cut  from  the 
bonds  of  the  State,  was  in  ooiiflict 
with  that  provision  of  the  Consti- 


tution of  the  United  States  which 
forbids  any  State  to  impair  the 
obligations  of  contracts,  the  State 
having  agreed,  when  the  bonds 
were  issued,  to  receive  the  coupons 
in  payment  of  taxes. 

Cases  of  original  jurisdiction  of 
the  Circuit  Court,  growing  out  of 
Virginia  controversies  as  to  tax- 
receivable  couiions,  are 

White  V.  Greenhow,  114  U.  S.  307, 

5  Sup.  Ct.  923,  29  L.  199; 
Willis  V.  Miller,  29  Fed.  238; 
Strickler  v.  Yager,  29  Fed.  244. 
A  proceeding  under  the  Virginia 

law  for  the  "  identification  and 
verification  "  of  coupons  tendered 
for  taxes  is  not  a  suit  involving  any 
Federal  question  and  is  not  remov- 
able. 
Stewart  v.  Virginia,  117  U.  S.  612, 

6  Sup.  Ct.  922,  29  L.  1006. 
''Ante  §63; 

Tennessee  v.  Union  &  Planters' 
Bank,  152  U.  S.  454,  14  Sup.  Ct. 
654,  38  L.  511; 

Postal  Telegraph  Cable  Co.  v. 
Alabama,  155  U.  S.  482,  15  Sup.  Ct. 
192,  39  L.  231. 

If  defendant  sets  up  by  demurrer, 
or  answer,  or  otherwise,  a  Federal 
right  as  a  defence  in  a  suit  in  a 
State  court  and  the  highest  State 
court  rules  against  him  as  to  such 
right,  he  may  have  a  writ  of  error 
under 

U.  S.  Rev.  St.,  §  709, 
and  thus  secure  a  decision  of  the 
Federal  law  question   by  the  Su- 
preme Court  of  the  United  States. 


§101] 


FEDERAL  QUESTIONS. 


21 


O 


statement  of  his  cause  of  action  in  his  bill,  conipluint,  clec- 
kiration  or  petition,  must  disclose,  in  order  to  make  the  suit 
a  removable  one  under  this  clause  of  the  present  statute,  that 
the  suit  arises  under  the  Constitution,  or  a  law,  or  a  treaty 
of  the  United  States,  so  that  the  suit  might  have  been  orig- 
inally begun  in  the  United  States  Circuit  Court.*^  A  de- 
ficiency in  the  plaintiff's  pleading  in  this  respect  cannot  be 


Central  R.  Co.  v.  Mills,  113  U.  S. 
240,  ")  Slip.  Ct.  456,  28  L.  949,  af- 
firminj;  Mills  i\  Central  R.  Co.,  20 
Fed.  449; 

Carson  v.  Dunham,  121  U.  S. 
421,  7  Sup.  Ct.  1030,  30  L.  992; 

Tennessee  v.  Union  &  Planters' 
Bank,  supra; 

Cliappell  V.  Waterworth,  155  U.  S. 
102,  15  Sup.  Ct.  34,  39  L.  85; 

Aultman  &  Taylor  Co.  v.  Brum- 
field,  102  Fed.  7; 

Ralya  Market  Co.  v.  Armour  & 
Co.,  102  Fed.  530. 

"  By  the  acts  of  Congress  of  1887 
and  1888  the  jurisdiction  of  the 
Circuit  Court  on  removal  by  de- 
fendant (and  defendants  alone  can 
remove)  is  limited  to  such  suits  as 
might  have  been  originally  brought 
in  that  Court;  and  it  is  essential  if 
the  jurisdiction  is  invoked  on  the 
ground  that  the  cause  of  action 
arises  under  the  Constitution,  laws, 
or  treaties  of  the  United  States 
that  this  should  be  asserted.  If 
recovery  directly  depends  upon  a 
right  claimed  under  the  Constitu- 
tion, laws,  or  treaties,  plaintiff's 
statement  of  his  case  must  neces- 
sarily disclose  the  fact,  and  if  the 
action  is  brought  in  the  State  court, 
defendant  can  remove  it.  If,  how- 
ever, plaintiff  asserts  no  such  right, 
and  defendant  put  his  defense  on 
the  possession  of  such  right,  or  its 
denial  to  plaintiff,  though  essential 
to  his  recovery,  then  defendant  is 
remitted  to  his  writ  of  error  from 


this  Court  to  the  State  court  to 
test  tiie  Federal  questions  tiius 
raised."  Texas  &  P.  R.  Co.  v. 
Cody,  166  U.  S.  606,  17  Sup.  Ct. 
703,  41  L.  1132. 

"  Tennessee  v.  Union  &  Planters' 
Bank,  152  U.  S.  454,  14  Sup.  Ct. 
054,  ,38  L.  511; 

Chappell  V.  Waterworth,  155 
U.  S.  102,  15  Sup.  Ct.  34,  39  L.  85; 

Postal  Telegraph  Cable  Co.  v. 
Alabama,  155  U.  S.  482, 15  Sup.  Ct. 
192,  39  L.  231; 

East  Lake  Land  Co.  v.  Brown,  155 
U.  S.  488,  15  Sup.  Ct.  357,  39  L. 
233; 

Oregon  Short  Line  &  Utah  North- 
ern R.  Co.  V.  Skottowe,  162  U.  S. 
490,  16  Sup.  Ct.  869,  40  L.  1048; 

Texas  &  P.  R.  Co.  v.  Cody,  166 
U.  S.  606,  17  Sup.  Ct.  703,  41  L. 
1132,  quoted  in  preceding  note; 

Walker  v.  Collins,  167  U.  S.  57, 
17  Sup.  Ct.  738,  42  L.  76; 

Galveston,  H.  &  S.  A.  R.  Co.  v. 
Texas,  170  U.  S.  226,  18  Sup.  Ct. 
603,  42  L.  1017; 

Houston  &  T.  C.  R.  Co.  v.  Texas, 
177  U.  S.  66,  20  Sup.  Ct.  545,  44  L. 
673; 

Western  U.  Tel.  Co.  r.  Ann  Ar- 
bor R.  Co.,  178  U.  S.  239,  20  Sup. 
Ct.  867,  44  L.  1052; 

Gableman  v.  Peoria,  I).  &  E.  R. 
Co.,  179  U.  S.  335,  21  Sup.  Ct  171, 
45  L.— ; 

Florida  v.  Charlotte  Harbor 
Phosphate  Co.,  41  U.  S.  App.  405, 
20  C.  C.  A.  538,  74  Fed.  578; 
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supplied  by  any  pleading  filed  by  the  defendant  or  by  any 
statement  in  his  petition  for  removal.** 


Wabash  K.  Co.  r.  Barbour,  43 
U.  S.  App.  102,  19  C.  C.  A.  546,  73 
Fed.  513; 

Wichita  Nat.  Bank  v.  Smith,  36 
U.  S.  App.  530,  19  C.  C.  A.  42,  72 
Fed.  568; 

St.  Paul,  M.  &  M.  R.  Co.  v.  St. 
Paul  &  N.  P.  R.  Co.,  32  U.  S.  App. 
372,  15  C.  C.  A.  167,  68  Fed.  2; 

Haggin  v.  Lewis,  66  Fed.  199; 

Kansas  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.,  77  Fed.  339; 

Lincoln  i-.  Lincoln  St.  R.  Co.,  77 
Fed.  658; 

Argonaut  Min.  Co.  v.  Kennedy 
Min.  &  Mill.  Co.,  84  Fed.  1; 

Ladiana  v.  Alleghany  Oil  Co.,  85 
Fed.  870; 

Shields  i\  Boardman,  98  Fed. 
455; 

Broadway  Ins.  Co.  v.  Chicago 
G.  W.  Ry.  Co.,  101  Fed.  507; 

South  Carolina  v.  Port  Royal  & 
A.  Ry.  Co.,  45  S.  C.  413,  23  S.  E. 
363; 

Darton  v.  Sperry,  71  Conn.  339, 
41  Atl.  1052. 

"  Under  the  acts  of  March  3, 1887, 
chap.  373  (24  Stat,  at  L.  552)  and 
August  13,  1888,  chap.  886  (25  Stat. 
at  L.  433),  a  case,  not  depending  on 
the  citizenship  of  the  parties,  nor 
otherwise  specially  provided  for, 
cannot  be  removed  from  a  State 
court  into  the  Circuit  Court  of  the 
United  States,  as  one  arising  under 
the  Constitution,  laws  or  treaties 
of  the  United  States,  unless  that 
appears  by  the  plaintiff's  statement 
of  his  own  claim;  and  .... 
if  it  does  not  so  appear,  the  want 
cannot  be  supplied  by  any  state- 
ment in  the  petition  for  removal 
or  in  the  subsequent  pleadings." 
Chappell  V.  Waterworth,  supra. 


"It  is  thoroughly  settled  that 
under  the  act  of  August  13,  1888, 
the  Circuit  Court  of  the  United 
States  has  no  jurisdiction,  either 
original  or  by  removal  from  a  State 
court,  of  a  suit  as  one  arising  un- 
der the  Constitution,  laws,  or  treat- 
ies of  the  United  States,  unless 
that  appears  by  the  plaintiff's 
statement  to  be  a  necessary  part 
of  his  claim."  Third  Street  &  S. 
R.  Co.  V.  Lewis,  173  U.  S.  457,  19 
Sup.  Ct.  451,  43  L.  766;  Ilenuy  v. 
La  Compagnie  Generale  Transatlan- 
tique,  96  Fed.  497. 

^Cases  cited  in  preceding  note; 

Oregon  v.  Southern  Pac.  R.  Co., 
23  Or.  424,  31  Pac.  960. 

The  following  contrary  decisions 
must  be  deemed  to  be  overruled: 

Consolidated  Wyoming  Gold 
Min.  Co.  V.  Champion  Min.  Co.,  62 
Fed.  945; 

Southern  Pac.  R.  Co.  v.  Town- 
send,  62  Fed.  161; 

Hurst  V.  Cobb,  61  Fed.  1; 

South  Carolina  v.  Port  Royal  & 
A.  Ry.  Co.,  56  Fed.  333; 

Walker  v.  Richards,  55  Fed.  129; 

Los  Angeles  F.  &  M.  Co.  v.  Hoff, 
48  Fed.  340; 

Lowry  i-.  Chicago,  B.  &  Q.  R.  Co., 
46  Fed.  83; 

South  Carolina  i\  Coosaw  Mining 
Co.,  45  Fed.  804,  810  (affirmed  with- 
out discussion  of  jurisdiction,  Coo- 
saw Mining  Co.  v.  South  Carolina, 
144  U.  S.  550,  12  Sup.  Ct.  089,  36 
L.  5.37); 

Fitzgerald  v.  Missouri  Pac.  R. 
Co.,  45  Fed.  812; 

Kentucky  v.  Louisville  Bridge 
Co.,  42  Fed.  241. 
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A  plaintiff  cannot  successfully  invoke  the  original  juris- 
diction of  a  United  States  Circuit  Court,  when  his  cause  of 
action  involves  no  Federal  right,  by  an  allegation  that  the 
defendant  intends  to  assert  a  defence  based  upon  the  Con- 
stitution, or  a  law,  or  a  treaty  of  the  United  States.^*^  Nor 
can  lie  confer  jurisdiction  by  a  suggestion  that  the  defend- 
ant will  seek  to  make  a  defence  under  a  State  constitution 
or  statute  in  conflict  with  the  Constitution  of  the  United 
States,  or  with  a  law  or  treaty  thereof,  or  under  a  statute  of 
the  United  States  in  conflict  with  the  Constitution. ^i 

These  rules,  which  apply  to  a  plaintiff  when  he  seeks  to 
invoke  the  original  jurisdiction  of  a  United  States  Circuit 


•t>  Tennessee  v.  Union  &  Planters' 
Bank,  152  U.  S.  454,  14  Sup.  Ct. 
654,  88  L.  511; 

Florida  Cent.  &  P.  R.  Co.  v.  Bell, 
176  U.  S.  321,  20  Sup.  Ct.  399,  44  L. 
486; 

Montana  Ore-Purchasing  Co.  v. 
Boston  &  M.  Con.  C.  &  S.  Min.  Co., 
35  C.  C.  A.  1,  93  Fed.  274; 

California  Oil  &  G.  Co.  v.  Miller, 
96  Fed.  12. 

"  Metcalf  u.  Watertown,  128  U.  S. 
580,  9  Sup.  Ct.  173,  32  L.  543; 

Sbreveport  v.  Cole,  129  U.  S.  36, 
9  Sup.  Ct.  210,  32  L.  589; 

New  Orleans  v.  Benjamin,  153 
U.  S.  411,  14  Sup.  Ct.  905,  38  L. 
764; 

Fergus  Falls  v.  Fergus  Falls 
Water  Co.,  36  U.  S.  App.  480,  19 
C.  C.  A.  212,  72  Fed.  873  (reversing 
Fergus  Falls  Water  Co.  v.  Fergus 
Falls,  65  Fed.  586) ; 

Pacific  Gas  Imp.  Co.  v.  San  Fran- 
cisco, 64  Fed.  421,  427-9; 

Levy  v.  Slireveport,  28  Fed.  209. 

There  are  cases  to  the  contrary, 
decided  at  Circuit  before  the  Su- 
preme Court  decided  Metcalf  v. 
Watertown,  supra,  or  Shreveport 
V.  Cole,  supra : 

Leonard  v.  Shreveport,  28  Fed. 
257; 


Dorian  v.  Shreveport,  20  Fed. 
401; 

Sawyer  v.  Concordia,  12  Fed. 
754,  4  Woods  273. 

But  these  cases  have  been  in  effect 
overruled  by  the  Supreme  Court 
decisions  cited  and  cannot  now  be 
considered  authoritative. 

A  later  case  at  Circuit,  which 
seems  irreconcilable  with  the  de- 
cisions of  the  Supreme  Court  cited 
in  this  and  the  preceding  note,  is 

Cox  V.  Gilmer,  88  Fed.  343, 
where  it  was  held  that  a  suit 
for  false  imprisonment  could  be 
brought  within  the  jurisdiction  of 
a  Circuit  Court  by  allegations  show- 
ing that  the  defendant  would  seek 
to  justify  the  imprisonment  under 
a  law  of  the  State  which  the  plain- 
tiff alleged  to  be  in  violation  of  the 
Constitution  of  the  United  States. 
The  Court  cites 

White  V.  Greenhow,  114  U.  S.  307, 
5  Sup.  Ct.  923,  29  L.  199, 
which  does  seem  to  support  the 
jurisdiction;  but  that  case,  in  so 
far  as  it  conflicts  with  the  later 
cases  cited,  should  be  deemed  to 
be  overruled. 

It  is  exceedingly  doubtful  if  the 
decision  in 

Crystal   Springs   Land  &  Water 
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Court,  apply  as  well  to  a  defendant  when  he  seeks  to  remove 
a  suit  thereto.  A  defendant  cannot  remove  from  a  State 
court  to  a  United  States  Circuit  Court  a  suit  not  arising 
under  the  Constitution,  or  any  law  or  treaty  of  the  United 
States,  on  the  ground  that  it  appears  from  the  plaintiff's 
original  pleading  then  on  file  in  the  State  court  that  the  de- 
fendant may,  or  intends  to,  assert  a  defence  based  upon  such 
Constitution,  statute  or  treaty.^'-^  Comparatively  few  cases 
remain  that  can  be  begun  in  a  United  States  Circuit  Court 


Co.  V.  Los  Angeles,  76  Fed.  148, 
is  correct.  The  Court  there  took 
jurisdiction  of  a  suit  to  quiet  title 
to  certiiin  waters,  water  rights,  and 
the  water-works  connected  there- 
with, upon  an  assertion  by  the 
phiiutiff  that  it  was  the  owner 
thereof  and  that  defendant  claimed 
title  thereto,  adverse  to  the  title  of 
the  plaiutiif,  under  certain  acts  of 
the  legislature  of  California,  which 
the  plaintiff  claimed  were  passed 
in  violation  of  Art.  I,  §  10,  and 
the  kindred  provision  of  Amend- 
ment XIV,  §  1,  of  the  Constitu- 
tion, thus  making  jurisdiction 
depend,  not  upon  plaintiff's  claim 
of  right,  but  upon  the  alleged  in- 
validity of  an  anticipated  defence. 
Tlie  Court  subsequently  dismissed 
that  case  upon  the  defendant  dis- 
claiming any  right  or  title  under 
such  acts  of  the  legislature,  under 
which  plaintiff  alleged  it  claimed 
an  adverse  title. 

Crystal  Springs  Land  &  Water 
Co.  V.  Los  Angeles,  82  Fed.  114. 

The  judgment  of  dismissal  was 
affirmed  by  the  Supreme  Court  in 
the  following  brief  opinion,  s.  c, 
177  U.  S.  109,  20  Sup.  Ct.  573,  44  L. 
720: 

"  Pkr  Curiam:  Bill  to  quiet  title 
to  certain  waters,  water  rights,  and 
works  connected  therewith.  Bill 
dismissed  for  want  of  jurisdiction, 
and  question  of  jurisdiction  certi- 


fied. Reported  below,  82  Fed.  114; 
s.  c,  76  Fed.  148. 

"  Decree  affirmed  on  authority  of 

(1)  Phillips  V.  Mound  City  Land  & 
Water  Ass'n,  124  U.  S.  605,  8  Sup, 
Ct.  657,  31  L.  588  ;  California  Pow- 
der Works  V.  Davis,  151  U.  S.  .389, 
395,  14  Sup.  Ct.  350,  38  L.  206,  208; 
Xew  Orleans  v.  De  Armas,  9  Pet.  224, 
9  L.  109;  Borgmeyer  v.  Idler,  159 
U.  S.  408,  16  Sup.  Ct.  34,  40  L.  199; 
Muse  u.  Arlington  Hotel  Co.,  168 
U.  S.  4.30,  18  Sup.  Ct.  109,  42  L.  531 ; 

(2)  Robinson  ^5.  Anderson,  121  U.  S. 
522,  7  Sup.  Ct.  1011,  30  L.  1021 ;  Flor- 
ida C.  &  P.  R.  Co.  V.  Bell,  176  U.  S. 
321,  20  Sup.  Ct.  399,  44  L.  486;  Little 
York  Gold  Washing*  AVater  Co.  v. 
Keyes,  96  U.  S.  199,  24  L.  656;  Ten- 
nessee V.  Union  &  P.  Bank,  152  U. 
S.  454,  14  Sup.  Ct.  054,  .38  L.  511; 
New  Orleans  v.  Benjamin,  153  U.  S. 
411,  424,  14  Sup.  Ct.  905,  38  L.  764, 
769." 

12  Here  is  the  whole  opinion  in 
one  case;  it  is  short  and  to  the 
point: 

"  Mr.  Justice  McKenna:  This 
was  a  petition  by  Kochersperger, 
as  county  treasurer  and  collector 
of  Cook  county,  Illinois,  filed  in 
the  county  court  of  that  county, 
against  Elizabeth  E.  Sawyer  and 
others  seeking  the  collection  of 
certain  taxes.  The  case  was  re- 
moved into  the  Circuit  Court  of  the 
United  States,  but  im providently, 


§101] 


FEDERAL   QUESTIONS. 


219 


or  he  removed  thereto  from  State  courts,  as  arising  under 
the  Constitution,  laws,  or  treaties  of  the  United  States ;  es- 


as  it  fiills  within  the  rule  laid  cIdwh 
in  Tennessee  v.  Union  &  P.  Bank, 
152  U.  S.  454,  14  Sup.  Ct.  654,  38  L. 
611,  notwithstanding  the  petition 
stated  that  defendants  declined  to 
pay  on  the  ground  that  the  law  im- 
posing the  taxes  was  in  violation 
of  the  Constitution  of  the  United 
States. 

"  Decree  reversed,  and  cause  re- 
manded to  the  Circuit  Court  witli 
a  direction  to  remand  the  case  to 
the  county  court  of  Cook  County, 
the  costs  of  this  Court  and  of  the 
Circuit  Court  to  be  paid  by  plain- 
tiffs in  error."  Sawyer  v.  Kochers- 
perger,  170  U.  S.  303,  18  Sup.  Ct. 
946,  42  L.  1046. 

The  question  was  very  carefully 
considered  and  elaborately  dis- 
cussed by  Judges  Foster  and 
Thayer  in  a  noted  case,  and  the 
conclusion  reached  that  a  suit  be- 
gun in  a  State  court  did  not  become 
removable  by  reason  of  a  statement 
in  the  complaint  filed  therein  of  an 
anticipated  defense  under  a  law  of 
Congress. 

Kansas  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.,  77  Fed.  339. 

So  Judge  Taft,  after  careful  con- 
sideration, arrived  at  the  conclu- 
sion that  a  Federal  defence,  pre- 
sentable by  demurrer  to  the  plain- 
tiff's complaint,  does  not  make  a 
suit  removable. 

Shields  v.  Boardman,  98  Fed.  455. 

It  has  been  decided,  on  the  other 
hand,  by  Judges  Lochren  and 
Rogers  that  where  a  plaintiff  brings 
a  suit,  asserting  a  right  of  action 
based  solely  upon  a  State  statute, 
the  defendant  can  remove  the  suit 
as  one  arising  under  the  Constitu- 
tion of  the  United  States,  if  the 


facts  pleaded  by  plaintiff  are  such 
that  defendant  may,  by  demurrer 
to  the  complaint,  assert  a  defence 
arising  under  such  Constitution. 

Minnesota  v.  Duluth  &  I.  R.  R. 
Co.,  87  Fed.  497; 

Arkansas  v.  Kansas  &  T.  Coal 
Co.,  96  Fed.  353. 

In  Mallon  u.  Hyde,  76  Fed.  388, 
plaintiff  claimed  no  Federal  right 
but  based  his  action  upon  a  provi- 
sion of  the  constitution  of  the  State 
of  Washington.  The  Federal  ques- 
tion in  the  case  arose  out  of  tlie 
claim  of  defendant  that  such  provi- 
sion of  the  constitution  of  that 
State  is  in  conflict  with  the  laws 
of  the  United  States.  Jurisdiction 
was  taken  by  the  Federal  Court 
(Hanford,  Judge),  but  erroneously, 
I  think,  for  plaintiff  did  not  claim 
a  Federal  cause  of  action,  but  de- 
fendant a  Federal  defence. 

These  decisions  are  in  direct 
conflict  with  what  the  author 
understands  the  Supreme  Court  to 
decide.  Judges  Foster  and  Thayer, 
and  Judge  Taft  construed  the  Su- 
preme Court  decisions  as  does  the 
author. 

"Plaintiff's  complaint  must 
show  that  he  relied  on  some  right 
under  the  Constitution,  laws  or 
treaties  of  the  United  States." 
Judges  Foster  and  Thayer  in  Kan- 
sas V.  Atchison,  T.  &  S.  F.  R.  Co., 
supra. 

"It  would  seem  that  the  plain- 
tiff must  claim  a  rioht  under  the 
Federal  Constitution  or  laws,  and 
seek  to  vindicate  it  in  the  action 
brought,  before  it  becomes  subject 
to  the  Federal  Circuit  Court  juris- 
diction." Judge  Taft  in  Shields 
V.  Boardman,  supra. 
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pecially  is  this  true  as  to  cases  arising  under  the  Constitu- 
tion.i^ 


The  plaintiff's  cause  of  action — 
the  right  to  recover  asserted  by 
plaintiff — must  be  based  by  him 
upon  sonic  right  asserted  in  his  be- 
half arising  under  the  United  States 
Constitution,  laws  or  treaties. 

Texas  &  P.  R.  Co.  v.  Cody,  166 
U.  S.  606,  17  Sup.  Ct.  703,  41  L. 
1132,  quoted  note  7  to  this  section. 

In  the  cases  cited,  decided  by 
Judge  Lochren,  by  Judge  Han- 
ford,  and  by  Judge  Rogers,  the 
plaintiffs  asserted  no  right  under 
such  Constitution,  laws  or  treaties. 
Tlie  defendant  in  the  case  decided 
by  Judge  Lochren  asserted  a  right 
under  the  Constitution,  Art.  I,  §  10, 
and  Amendment  XIV,  §  1,  and  in 
the  case  decided  by  Judge  Rogers 
the  Federal  defence  was  based  up- 
on the  interstate  commerce  clause 
and  the  14tli  Amendment,  in  hos- 
tility to  the  right  asserted  by  plain- 
tiff under  the  State  statute.  In  the 
other  case  the  defendant  claimed 
under  Federal  statutes  in  hostility 
to  plaintiff's  rights  under  the  State 
constitution.  Hence,  the  suit — 
the  plaintiff's  cause  of  action,  in 
either  case — did  not  arise  under 
the  Constitution  or  laws  of  the 
United  States.  The  possibility 
that  the  defendant  might  assert 
a  defence  under  the  Constitution, 
though  such  possibility  appeared 
by  the  complaint,  did  not  make 
the  suit  a  removable  one,  unless 
the  author  has  wholly  misappre- 
hended the  force  and  effect  of  the 
decided  cases,  especially 

Tennessee  v.  Union  &  P.  Bank, 
supra; 

Sawyer  v.  Kochersperger,  supra; 

Kansas  v.  Atchison,  T.  &  S.  F.  K. 
Co.,  supra; 

18  For  note  1 


Shields  v.  Boardman,  supra; 
in  which  the  facts  were  pleaded 
from  which  the  defendants  might 
assert  a  defence  under  the  Consti- 
tution or  laws  of  the  United  States, 
as  fully  as  in  the  cases  decided  by 
Judges  Lochren,  Rogers,  and  Han- 
ford. 

The  plaintiffs'  complaints  in  the 
cases  decided  by  Judge  Lochren,  by 
Judge  Rogers,  and  by  Judge  Han- 
ford  asserted  no  Federal  riglits.  It 
did  not  appear  by  the  plaintiffs' 
statements  to  be  a  necessary  part, 
or  any  part  at  all,  of  the  plaintiffs' 
claims  that  the  suits  arose  under 
the  Constitution,  laws  or  treaties 
of  the  United  States,  as  is  neces- 
sary to  Federal  jurisdiction  either 
by  original  process  or  by  removal. 

Cases  and  quotations  notes  3,  4, 
7,  to  this  section,  especially  the 
last  quotation. 

The  suits  were  not  shown  to  be 
within  the  original  jurisdiction  of 
the  Circuit  Courts  of  the  United 
States,  and  consequently  they  were 
not  removable. 

Ante  §§  7,  63. 

These  observations  will,  in  the 
main,  apply  also  to  the  decision  of 
Judge  (rrosscup  in 

Illinois  V.  Rock  Island  &  P.  R. 
Co..  71  Fed.  753, 

where  the  interstate  commerce 
clause  of  the  Constitution  was  re- 
lied oil  as  a  defence.  In  addition, 
it  has  been  shown  that  that  suit, 
being  an  application  for  a  manda- 
mus, was  not  of  a  civil  nature. 

Ante  §  51. 

The    theory    that   the    plaintiff 
must  claim  a  right  under  the  Con- 
stitution, or  some  law,  or  treaty  of 
the  United  States,  to  warrant  Fed- 
3,  see  p.  221. 
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The  statements  of  the  rules  of  law  in  this  and  the  next 
few  sections  refer  to  cases  where  the  subject-matter  of  the 
suit  is  relied  upon  to  confer  jurisdiction  upon  a  United 
States  Circuit  Court.  Different  rules  apply,  to  some  extent, 
but  how  far  is  sometimes  uncertain,  in  suits  by  or  against 
Federal  corporations,^'*  Federal  receivers,^^  and  Federal  offi- 
cers.^^ 

§  102.  A  phiiiiiiff  must  allege  facts  which  compel  the 
legal  inference  that  the  suit  is  one  arising  under  the 
Constitution,  or  a  law,  or  a  treaty  of  the  United  States ; 
it  is  not  sufficient  for  plaintiff  to  plead  the  legal  conclu- 
sion that  the  suit  arises  under  such  Constitution,  law,  or 
treaty.— In  order  to  make  a  suit  a  removable  one,  the  facts 
must  be  pleaded,  not  conclusions  of  law,  from  which  the 
Court  can,  and  must,  determine  that  the  legal  controversy  is  of 
a  Federal  character.  This  rule  was  applied  when  the  plead- 
ings of  botli  parties  and  the  petition  for  removal  were  con- 


eral  jurisdiction  by  original  proc- 
ess or  by  removal,  is  sustained  by 
cases  defining  the  appellate  juris- 
diction of  the  Supreme  Court  un- 
der §  709  of  the  Revised  Statutes. 

Missouri  v.  Andriano,  138  U.  S. 
496,  11  Sup.  Ct.  385,  34  L.  1012; 

De  Lamar's  Xcvada  Gold  Min. 
Co.  V.  Nesbitt,  177  U.  S.  523,  528, 
20  Sup.  Ct.  715,  44  L.  872,  874; 

Kizer  v.  Texarkana  &  F.  S.  R. 
Co.,  179  U.  S.  199,  21  Sup.  Ct.  100, 
45  L.— . 

A  defendant  cannot  remove  a 
case  because  of  fear  that  the  Stnte 
court  in  which  tlie  suit  is  begun 
•will  not  give  due  effect  to  some 
provision  of  the  Constitution  of  the 
United  States. 

"  The  presumption  in  all  cases  is 
that  the  courts  of  the  States  will  do 
what  the  Constitution  and  laws  of 
the  United  States  require,  and  re- 
movals cannot  be  effected  to  the 
Courts  of  the  United  States  because 
of  fear  that  they  will  not."     Chi- 


cago &  Alton  R.  Co.  V.  Wiggins 
Ferry  Co.,  108  U.  S.  18,  1  Sup.  Ct. 
614,  27  L.  636,  affirming  Wiggins' 
Ferry  Co,  v.  Chicago  &  A.  R.  Co., 
11  Fed.  381. 

i^"In  this  class  of  cases  it  is 
necessary  to  the  exercise  of  original 
jurisdiction  by  the  Circuit  Court 
that  the  cause  of  action  should 
depend  upon  the  construction  and 
application  of  the  Constitution, 
and  it  is  readily  seen  that  cases  in 
that  predicament  must  be  rare." 
New  Orleans  v.  Benjamin,  153  U.  S. 
411,  14  Sup.  Ct.  905,  38  L.  764; 
Fergus  Falls  v.  Fergus  Falls  Water 
Co.,  36  U.  S.  App.  480,  19  C.  C.  A. 
212,  72  Fed.  873;  Crystal  Springs 
Land  &  Water  Co.  v.  Los  Angeles, 
82  Fed.  114,  123,  affirmed,  s.  c,  177 
U.  S.  169,  20  Sup.  Ct.  573,  44  L. 
720,  quoted  note  11  to  this  section. 

"  Post  §  106. 

15  Post  §110. 

i6Pos«§§  107,  108. 
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sidered  in  determining  whether  a  suit  was  removable.'  It 
applies  with  full  force  now  when  only  the  plaintiff's  first 
pleading  is  considered  in  determining  Federal  jurisdiction, 


§102. 

1  Little 


York  Gold  Washing    & 


Water  Co.  v.  Keyes,  96  U.  S.  199, 
24  L.  656; 

Germania  Ins.  Co.  v.  Wisconsin, 

119  U.  S.  473,  7  Sup.  Ct.  260,  30  L. 
461; 

Carson  v.  Dunham,  121  U.  S.  421, 
7  Sup.  Ct.  10.30,  30  L.  992; 

Los  Angeles  Farming  &  Milling 
Co.  V.  Hoff,  48  Fed.  340; 

Fitzgerald  v.  Missouri  Pac.  R. 
Co.,  45  Fed.  812,  819; 

Iowa  V.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  33  Fed.  391; 

McLane  v.  Leicht,  27  Fed.  887; 

Illinois  Cent.  R.  Co.  v.  Chicago, 
B.  &  N.  K.  Co.,  26  Fed.  477; 

Hambleton  v.  Duham,  22  Fed. 
465,  10  Savvy.  489; 

Manhattan  Ry.  Co.  v.  New  York, 
18  Fed.  195; 

Trafton  v.  Nougues,  24  Fed.  Cas. 
123,  4  Sawy.  178,  4  Cent.  Law  J. 
228,  13  Pac.  Law  Rep.  49; 

Wilder  v.  Union  Nat.  Bank,  29 
Fed.  Cas.  1222,  9  Biss,  178,  9 "Re- 
porter 3,  12  Chi.  Leg.  News  75,  9 
Nat.  Bank  Cas.  (Browne)  124,  9 
N.  Y.  Wkly.  Dig.  220. 

"  It  is  not  enough  for  the  party 
who  seeks  a  removal  of  his  cause 
to  say  that  the  suit  is  one  arising 
under  the  Constitution.  He  must 
state  the  facts  so  as  to  enable  the 
Court  to  see  whether  the  right  he 
claims  does  really  and  substantially 
depend  on  a  construction  of  that 
instrument."     Gibbs    v.    Crandall, 

120  U.  S.  105,  7  Sup.  Ct.  497,  30  L. 
590. 

"  The  question  whether  a  party 
claims  a  right  under  the  Constitu- 
tion or  laws  of  the  United  States  is 
to  be  ascertained  by  the  legal  con- 


struction of  its  own  allegations, 
and  not  by  the  effect  attributed  to 
those  allegations  by  the  adverse 
party."  Central  R.  Co.  v.  Mills, 
113  U.  S.  249,  5  Sup.  Ct.  456,  28  L. 
949,  affirming  Mills  v.  Central  R. 
Co.,  20  Fed.  449. 

In 

Dubuclet  V.  Louisiana,  103  U.  S. 
550,  26  L.  504, 

a  suit  was  brought  in  a  State  court 
of  Louisiana  to  oust  Dubuclet  from 
the  office  of  State  treasurer.  He 
procured  an  order  of  removal  to  be 
made  by  the  State  court  upon  a  pe- 
tition alleging  that  in  certain  desig- 
nated parts  of  the  State  his  oppo- 
nent and  those  acting  in  his  interest 
had  been  guilty  of  preventing  more 
than  5,000  negroes  from  voting  for 
defendant  by  means  of  bribery  and 
threats  specifically  described,  "  in 
violation  of  the  laws  of  the  United 
States,"  that  the  returning  officers 
of  election  j^ursuant  to  a  State 
statute  rejected  all  the  votes  cast 
in  the  places  where  said  bribery 
and  threats  were  used,  and  de- 
clared defendant  elected,  and  that 
the  suit  was  brought  to  deprive 
him  of  the  office  by  having  the 
votes  counted  as  they  were  cast. 
The  United  States  Circuit  Court 
remanded  the  suit  to  the  State 
court,  and  the  Supreme  Court  af- 
firmed the  judgment,  saying  that 
whether  the  relator  and  those  act- 
ing in  his  interest  had  been  guilty 
of  a  crime  might  depend  on  the 
laws  of  the  United  States,  but  the 
effect  of  such  crime,  if  committed, 
upon  the  title  to  a  State  office  de- 
pended "on  the  laws  of  the  State 
and  not  on  those  of  the  United 
States." 
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whether  the  suit  is  begun  in  a  United  States  Circuit  Court  or 
removed  thereto  from  a  State  court.^  A  case  may  be  said  to 
arise  under  the  Constitution,  or  a  law,  or  a  treaty  of  the 
United  States,  in  a  broad  and  general  sense,  whenever  its 
correct  decision  depends  upon  the  construction  of  either,  or 
when  the  title  or  right  set  up  by  either  party  may  be  defeated 
by  one  construction  of  the  Constitution,  or  law,  or  treaty,  or 
sustained  by  the  opposite  construction.'^  But  the  present 
judiciary  act  uses  this  language  in  a  much  more  restricted 
sense.*  Tliere  are  many  cases  in  which  the  Constitution,  or 
a  law,  or  a  treaty  must  be  construed,  but  which  cannot  be 
said  to  arise  thereunder,  in  the  sense  of  the  present  judiciary 
act.*^     The  pleading  of  the  phiintiff  must  present  some  dis- 


2  Western  U.  Tel.  Co.  «.  Ann  Ar- 
bor K.  Co.,  178  U.  S.  239,  20  Sup. 
Ct.  867,  44  L.  1052. 

The  following  are  cases  where 
original  jurisdiction  was  denied 
under  tlie  present  act  but  they  ap- 
ply as  well  when  jurisdiction  is 
sought  upon  removal: 

Hanford  v.  Davies,  163  U.  S.  273, 
16  Sup.  Ct.  1051,  41  L.  157; 

St.  Joseph  &  Grand  Island  B. 
Co.  V.  Steele,  1G7  U.  S.  659,  17  Sup. 
Ct.  925,  42  L.  315; 

King  V.  Lawson,  84  Fed.  209; 

Wise  V.  Nixon,  76  Fed.  3;  s.  c, 
78  Fed.  203; 

Butler  V.  Shafer,  67  Fed.  161. 

"In  order  that  the  Court  may 
have  jurisdiction,  it  is  essential, 
not  that  the  complainant  shall 
state  that  a  Federal  question  ex- 
ists, or  that  it  will  become  neces- 
sary to  construe  a  law  of  the 
United  States,  but  that  he  shall 
state  facts  from  which  the  Court 
may  see  that  such  a  question  will 
be  presented."  Butler  v.  Shafer, 
supra,  pp.  162-3. 

8  Little  York  Gold  Washing  & 
Water  Co.  v.  Keyes,  96  U.  S.  199, 
24  L.  656  (approving  Cohens  v. 
Virginia,  6  Wheat.  264,  379,  5  L. 


257,  285 ;  Osborn  v.  Bank  of  United 
States,  9  Wheat.  738,  822,  6  L.  204, 
224); 

Starin  v.  Now  York,  115  U.  S. 
248,  6  Sup.  Ct.  28,  29  L.  388; 

Gibbs  V.  Crandall,  120  U.  S.  105, 
7  Sup.  Ct.  497,  30  L.  590; 

Pacific  Gas  Imp.  Co.  v.  San  Fran- 
cisco, 64  Fed.  421; 

Murray  v.  Bluebird  Min.  Co.,  45 
Fed.  385; 

Briscoe  v.  Southern  Kan.  Ry. 
Co.,  40  Fed.  273; 

Austin  V.  Gagan,  39  Fed.  626,  14 
Sawy.  151,  5  L.  R.  A.  476. 

*  Dowell  V.  Griswold,  7  Fed.  Cas. 
996,  5  Sawy.  39,  5  Reporter  78,  10 
Chi.  Leg.  News  107,  1  San  Fran. 
Law  J.  235,  24  Int.  Rev.  Rec.  28; 

Cases  cited  ante  §  101,  notes 
3,4. 

5  "A  cause  cannot  be  removed 
from  a  State  court  simply  because, 
in  the  progress  of  the  litigation,  it 
may  become  necessary  to  give  a 
construction  to  the  Constitution 
or  laws  of  the  United  States.  The 
decision  of  the  case  must  depend 
upon  that  construction.  The  suit 
must,  in  part  at  least,  arise  out  of 
a  controversy  between  the  parties 
in  regard  to  the  operation  and  effect 
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puted  right  depending  upon  the  construction  to  be  given  to 
the  Constitution,  or  a  law,  or  a  treaty  of  the  United  States, 
and  the  plaintiff  must  claim  under  such  Oonstitution,  law,  or 
treaty,  to  confer  jurisdiction  upon  a  United  States  Circuit 
Court.6 

A  Federal  question,  which  will  confer  jurisdiction  upon  a 
United  States  Circuit  Court,  either  by  original  process  or  by 
removal,  must  be  a  question  of  law, — a  question  as  to  the  law 
upon  the  facts  as  stated  by  plaintiff, — and  not  a  question  of 
fact.  Where  the  facts  only  are  in  dispute,  and  the  Federal 
law  governing  the  case  is  uncontroverted,  a  United  States 
Circuit  Court  cannot  take  jurisdiction.'     When  a  legal  ques- 


of  the  Constitutiou  or  laws  upon 
the  facts  involved."  Little  York 
Gold  Washing  &  Water  Co.  v. 
Keyes,  96  U.  S.  199,  2-4  L.  656. 

To  the  same  point: 

Levy  V.  Shreveport,  28  Fed.  209; 

Kingf.  Neill,  26  Fed.  721; 

Holland  v.  Ryan,  17  Fed.  1,  5 
McCr.  296; 

Dowell  V.  Griswold,  7  Fed.  Cas. 
990,  .5  Sawy.  39,  5  Reporter  78,  10 
Chi.  Leg.  News  107,  1  San  Fran. 
Law  J.  235,  24  Int.  Rev.  Rec.  28. 

•■'  Many  examples  might  be  given ; 
but  one  will  illustrate  the  princi- 
ple. A  suit  to  recover  real  estate, 
to  which  plaintiff  claims  title  under 
a  law  of  the  United  States,  does 
not  necessarily,  nor  presumptively, 
arise  under  such  law.  There  may 
be  no  dispute  as  to  the  law  and 
its  construction,  but  only  a  ques- 
tion of  fact  involved;  so  the  plain- 
tiff's title  may  be  conceded,  and 
the  suit  defended  on  some  other 
ground,  as  that  defendant  is  the 
plaintiff's  tenant  rightfully  in  pos- 
session. 

Ex  parte  Smith,  94  U.  S.  455,  24 
L.  165. 

Other  cases  arc  cited  in  the  next 
note  to  this  section  and  post  §  104, 
notes. 


"  The  fair  conclusion  is,  that  in 
order  to  constitute  a  case  arising 
under  the  Constitution  or  laws  of 
the  United  States,  the  right  of 
action  must,  in  its  principal  and 
essential  features,  rest  upon  such 
Constitution  or  laws,  so  that  if 
they  be  withdrawn  the  case  would 
be  without  support.  If  any  ques- 
tion depending  on  the  Constitution 
and  such  Constitution  and  laws 
incidentally  arises,  the  proper 
mode  of  correcting  any  error  com- 
mitted is  by  review  in  the  Supreme 
Court  of  the  United  States,  if 
proper  force  is  not  allowed  thereby 
to  such  Constitution  or  laws." 
South  Carolina  y.  Bowen,  8  S.  C. 
382,  which  held  a  quo  loarranto 
suit  to  determine  the  title  to  the 
office  of  presidential  elector  not  re- 
movable as  arising  under  the  Con- 
stitution and  laws  of  the  United 
States. 

"  Montana  Ore-Purchasing  Co.  v. 
Boston  &  M.  C.  C.  &  S.  Min.  Co., 
57  U.  S.  App.  13,  29  C.  C.  A.  462, 
85  Fed.  867; 

Peabody  Gold-Min.  Co.  v.  Gold 
Hill  Min.  Co.,  97  Fed.  657; 

California  Oil  &  G.  Co.  v.  Miller, 
96  Fed.  12; 


§102] 


FEDERAL   QUESTIONS. 


225 


tion  arising  under  the  Constitution,  or  a  law,  or  a  treaty  of 
the  United  States,  is  once  decided  by  the  Supreme  Court,  it 
ceases  to  be  a  question.  The  question  is  answered.  Tliere- 
after  the  jurisdiction  of  a  United  States  Circuit  Court  can- 
not be  invoked  to  secure  its  reconsideration.*^ 

If  a  Circuit  Court  obtains  jurisdiction  of  a  suit  by  the 
averments  of  the  phdntiff  s  pleading  disclosing  a  Federal  con- 
troversy, such  jurisdiction  will  not  be  divested  by  any  defence 
upon  the  merits  which  may  be  pleaded.^     Where  a  United 


Dewey  Min.  Co.  v.  Miller,  96 
Fed.  1; 

Wise  V.  Nixon,  76  Fed.  3;  s.  c. 
78  Fed.  203; 

Butler  V.  Shafer,  67  Fed.  161; 

Bhcc.  Bird  Min.  Co.  v.  Largeij,  49 
Fed.  289; 

Los  Angeles  Farming  &  Milling 
Co.  V.  HofE,  48  Fed.  340; 

Murray  v.  Bluebird  Min.  Co., 
45  Fed.  385; 

Austin  V.  Gagan,  39  Fed.  626,  14 
Sawy.  151,  5  L.  R.  A.  476; 

Theurkauf  v.  Ireland,  27  Fed. 
769,  11  Sawy.  512; 

Hambleton  v.  Duham,  22  Fed. 
465,  10  Sawy.  489; 

Traftou  v.  Nougues,  24  Fed  Cas. 
123,  4  Sawy.  178,  4  Cent.  Law  J. 
228,  13  Pac.  Law  Rep.  49. 

*  "  When  a  proposition  has  once 
been  decided  by  the  Supreme 
Court,  it  can  no  longer  be  said 
that  in  it  there  still  remains  a  Fed- 
eral question."  Kansas  y.  Bradley, 
26  Fed.  289. 

Almost  the  same  language  is 
used  in 

Montana  Ore-Purchasing  Co.  v. 
Boston  &  M.  C.  C.  &  S.  Min.  Co., 
57  U.  S.  App.  13,  29  C.  C.  A.  462, 
85  Fed.  867; 

Blue  Bird  Min.  Co.  v.  Largey,  49 
Fed.  289,  291; 

Inez  Mining  Co.  v.  Kinney,  46 
Fed.  832,  834. 

This  is  substantially  decided  in 

16 


Western  U.  Tel.  Co.  v.  Ann  Arbor 
R.  Co.,  178  U.  S.  239,  20  Sup.  Ct. 
867,  44  L.  1052. 

The  fact  that  the  Supreme  Court 
has  established  certain  principles 
having  a  general  application  to  the 
questions  involved  in  a  case,  but 
not  specifically  deciding  the  same, 
will  not  prevent  a  removal. 

Mallon  V.  Hyde,  76  Fed.  388. 

It  was  once  suggested  by  a  party 
seeking  a  removal  that  the  case 
could  be  removed  as  one  arising 
under  the  laws  of  the  United  States, 
for  that  the  Supreme  Court,  in  an- 
other case,  had  determined  the 
principles  of  law  which  governed 
the  riglits  of  the  parties.  The 
suggestion  did  not  find  favor  with 
the  Sujireme  Court.  "  A  case  does 
not  arise  under  the  laws  of  the 
United  States,  simply  because  this 
Couit,  or  any  other  Federal  Court, 
has  decided  in  another  suit  the 
questions  of  law  which  are  in- 
volved." Leather  Manuf'rs'  Nat. 
Bank  v.  Cooper,  120  U.  S.  778,  7 
Sup.  Ct.  777,  30  L.  816. 

9  Guarantee  Co.  v.  Hanway,  — 
C.  C.  A.  — ,  104  Fed.  369  (removed 
from  a  State  court); 

Osborn  v.  Bank  of  United  States, 
9  Wheat.  738,  824,  6  L.  204,  224 
(original  jurisdictinn); 

St.  Paul,  M.  &  M.  Ry.  Co.  v.  St. 
Paul  &  N.  P.  Ry.   Co.,  32  U.  S. 


226 


THE   REMOVAL   OF   CAUSES. 


[§  103 


States  Circuit  Court  takes  jurisdiction  of  a  suit  because  of  a 
Federal  question  therein,  whether  originally  or  by  removal,  the 
Court  takes  jurisdiction  of  the  whole  case,  and  of  all  its 
questions,  whether  of  fact  or  law,  and  is  not  confined,  as  the 
Supreme  Court  is  upon  writ  of  error  to  a  State  court,  to  a 
decision  of  the  questions  of  Federal  law  alone. ^*^  But  the 
jurisdiction  of  a  United  States  Circuit  Court  so  acquired  will 
not  extend  to  subsequent  controversies  between  the  parties, 
involving  no  Federal  right,  though  germane  to  tlie  original 
controversy,  and  such  controversies  cannot  be  brouglit  into 
a  case  by  supplemental  pleadings  filed  by  plaintiff.^^ 

We  will  discuss  the  suits  in  which  the  subject-matter  is 
of  a  Federal  character  in  the  three  following  sections:  Suits 
arising  under  the  Federal  Constitution ;  ^^  suits  arising  un- 
der Federal  laws ;  ^^  suits  arising  under  Federal  treaties.^* 

§  103.  The  plaintiff's  "  cause  of  action  should  depend 
upon  the  construction  and  application  of  the  Constitu- 
tion "^  to  make  the  suit  one  "arising  under  the  Constitu- 
tion ...  of  the  United  States,"  within  the  meaning 
of  this  statute.^ — The  distinction  between  cases  arising  un- 


App.  372,  15  C.  C.  A.  167,  68  Fed.  2 
(original  jurisdiction). 

Tlie  defendant  may  attack  the 
jurisdiction  of  the  Circuit  Court 
in  cases  brought  there  originally 
by  showing  that  the  juiisdictional 
allegations  of  the  complaint  are 
unfounded  in  fact. 

Kobinson  v.  Anderson,  121  U.  S. 
522,  7  Sup.  Ct.  1011,  30  L.  1021; 

Florida  Central  &  P.  Ry.  Co.  v. 
Bell,  176  U.  S.  321,  20  Sup.  Ct.  399, 
44  L.  486,  reversing  s.  c,  59  U.  S. 
App.  189,  31  C.  C.  A.  9,  87  Fed.  369; 

Crystal  Springs  Land  &  W.  Co., 
V.  Los  Angeles,  82  Fed.  114,  af- 
firmed, s.  c,  177  U.  S.  169,  20  Sup. 
Ct.  573,  44  L.  720. 

10  Osborn  v.  Bank  of  United 
States,  9  Wheat.  738,  6  L.  204; 

New  Orleans,  Mobile  &  Texas  R. 
Co.  V.  Mississippi,  102  U.  S.  135, 
26  L.  96; 


St.  Paul,  M.  &  M.  Ry.  Co.  v.  St. 
Paul  &  N.  P.  Ry.  Co.,  32  U.  S.  App. 
.372,  15  C.  C.  A.  167,  68  Fed.  2; 

Omaha  Horse  Ry.  Co.  v.  Cable 
Tram-Way  Co.,  32  Fed.  727; 

Western  U.  Tel.  Co.  v.  National 
Tel.  Co.,  19  Fed.  561; 

Illinois  V.  Illinois  Cent.  R.  Co., 
16  Fed.  881; 

Connor  v.  Scott,  6  Fed.  Cas.  313, 
4  Dill.  242,  3  Cent.  Law  J.  305; 

Fisk  r.  Union  Pac.  R.  Co.,  9  Fed. 
Cas.  164,  8  Blatchf.  243,  13  Int. 
Rev.  Rec.  77,  3  Alb.  Law  J.  156,  5 
Am.  Law  Rev.  566. 

"  Omaha  Horse  Ry.  Co.  v.  Cable 
Tram- Way  Co.,  33  Fed.  689. 

12  Post  §  103. 

13  Post  §  104. 
"  Post  §  105. 
§  103. 

1  New  Orleans  v.  Benjamin,  153 
U.  S.  411,  14  Sup.  Ct.  905,  38  L.  764. 


2  Ante  §§  6,  7. 
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der  the  Constitution  and  those  arising  under  the  laws  of  the 
United  States  was  exphdned  by  one  of  the  early  champions 
of  the  Constitution.^  As  predicted  b}"^  Hamilton,  the  cases 
arising  under  the  Constitution  have,  in  the  main,  arisen  un- 
der those  clauses  thereof  forbidding  certain  things  to  be  done 
by  the  States.  The  several  States  are  forbidden  by  the  origi- 
nal Constitution  to  do  many  things,  among  them  to  "  pass 
any  .  .  .  law  impairing  the  obligation  of  contracts."* 
Other  sweeping  restrictions  upon  the  power  of  the  States 
were  incorporated  into  the  Constitution  by  Amendment  XIV 
thereof,^  by  which  the  fundamental  restraints  upon  arbitrary 
power  contained  in  Ma(jna  Charta  are  applied  to  the  several 
States.*^  The  provision  of  the  Constitution  that  no  State 
shall  pass  any  law  impairing  the  oblig'ation  of  contracts  is 
not  restricted  to  statutes  of  the  State.  The  word  law  has  a 
broader  meaning  than  statute.  A  city  ordinance  enacted 
pursuant  to  State  authority  is  a  law  of  the  State  within  the 
meaning  of  this  Constitutional  provision.'  So  a  State  con- 
stitution is  a  law  of  the  State  within  the  meaning  of  the 


3  "It  has  been  asked,  what  is 
meant  by  '  cases  arising  under  the 
Constitution,'  in  contradistinction 
from  those  '  arising  under  the  laws 
of  the  United  States '?  ...  All 
the  restrictions  upon  the  authority 
of  the  State  legislatures  furnish 
examples  of  it.  They  are  not,  for 
instance,  to  emit  paper  money;  but 
the  interdiction  results  from  the 
Constitution,  and  will  have  no  con- 
nection with  any  law  of  the  United 
States.  Should  paper  money,  not- 
withstanding, be  emitted,  the  con- 
troversies concerning  it  would  be 
cases  arising  under  the  Constitu- 
tion and  not  the  laws  of  the  United 
States,  in  the  ordinary  signification 
of  the  terms.  This  may  serve  as  a 
sample  of  the  whole."  Hamilton, 
The  Federalist,  Xo.  80. 

4  U.  S.  Constitution,  Art  I,  §10. 
^  U.  S.  Constitution,  Amendment 

XIV,  §  1. 
*  Hurtado  v.  California,  110  U.  S. 


516,  4  Sup.  Ct.  Ill,  292,  28  L.  232. 

T  Walla  Walla  v.  Walla  Walla 
Water  Co.,  172  U.  S.  1,  19  Sup.  Ct. 
77,  43  L.  341 ; 

City  Railway  Co.  v.  Citizens''  St. 
R.  Co.,  166  U.  S.  557,  17  Sup.  Ct. 
653,  41  L.  1114,  affirming  Citizens' 
St.  R.  Co.  V.  City  Ry.  Co.,  56  Fed. 
746,  where  the  question  is  elabor- 
ately discussed; 

Hamilton  Caslight  &  Coke  Co. 
V.  Hamilton,  146  U.  S.  258,  13  Sup. 
Ct.  90,  36  L.  963; 

New  Orleans  Water  Works  Co.  v. 
Rivers,  115  U.  S.  674,  6  Sup.  Ct.  273, 
29  L.  525; 

Murray  v.  Charleston,  96  U.  S. 
432,  24  L.  760; 

Mercantile  Trust  &  D.  Co.  v.  Col- 
lins Park  &  B.  R.  Co.,  99  Fed.  812; 

Cleveland  City  Ry.  Co.  v.  Cleve- 
land, 94  Fed.  385 ; 

Westerly  Waterworks  v.  Wester- 
ly, 75  Fed.  181 ; 

Walla  Walla  Water  Co.  v.  Walla 
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same  provision.^  "  The  law  of  the  State  to  which  the  Con- 
stitution refers  in  that  chiuse  must  be  one  enacted  after  the 
making  of  the  contract,  the  obligation  of  which  is  claimed  to 
be  impaired."  ^ 

There  are  many  cases  in  which  parties  have  invoked — ■ 
sometimes  with  success  and  sometimes  with  failure  upon  the 
merits — the  jurisdiction  of  the  United  States  Circuit  Courts 
upon  the  ground  that  their  causes  of  action  arose  under  that 
clause  of  the  Constitution  forbidding  a  State  to  impair  the 
obligation  of  contracts.  The  cases  involving  municipal  fran- 
chises illustrate  the  circumstances  under  which  jurisdiction 
will  be  taken.  "It  should  be  borne  m  mind  in  this  connec- 
tion," the  Supreme  Court  has  said,  in  a  suit  by  a  street  rail- 
road company  to  establish  its  rights  under  a  city  ordinance 
and  enjoin  a  rival  company  from  interfering  therewith  under 
color  of  a  subsequent  ordinance,  "  that  jurisdiction  depended 
upon  the  allegation  of  the  bill,^^  and  not  upon  the  facts  as 


Walla,  60  Fed.  957,  affirmed  supra; 

Saginaw  Gas-Light  Co.  v.  Sagi- 
naw, 28  Fed.  529. 

"A  municipal  ordinance,  not 
passed  under  supposed  legislative 
authority,  cannot  he  regarded  as  a 
law  of  the  State  within  the  mean- 
ing of  the  Constitutional  prohibi- 
tion against  State  laws  impairing 
the  obligation  of  contracts.  .  .  . 
A  suit  to  prevent  the  enforcement 
of  such  an  ordinance  would  not, 
therefore,  be  one  arising  under  the 
Constitution  of  the  United  States." 
Hamilton  Gaslight  &  Coke  Co.  v. 
Hamilton,  supra. 

The  same  point  is  decided  in 

New  Orleans  "Water  Works  Co. 
V.  Louisiana  Sugar  Piefining  Co., 
125  U.  S.  18,  8  Sup.  Ct.  741,  31  L. 
607, 

where  jurisdiction  was  sought  to 
be  conferred  upon  the  Supreme 
Court  of  the  United  States  upon  a 
writ  of  erroi;  to  the  supreme  court 
of  Louisiana. 

8  New  Orleans  Water  Works  Co. 


V.  Rivers,  115  U.  S.  674,  6  Sup.  Ct. 
273,  29  L.  525,  followed  in  St.  Tam- 
many Water  Works  Co.  v.  New  Or- 
leans Water  Works  Co.,  120  U.  S. 
64,  7  Sup.  Ct.  405,  30  L.  563,  affirm- 
ing New  Orleans  Water  Works  Co. 
V.  St.  Tammany  Water  Works  Co. 
14  Fed.  194,  4  Woods  134; 

New  Orleans  Gas-Light  Co.  v. 
Louisiana  Light  &  Heat  Producing 
&  Mfg.  Co.,  115  U.  S.  650,  6  Sup. 
Ct.  252,  29  L.  510; 

Mississippi  &  Missouri  R.  Co.  v- 
McClure,  10  Wall.  511,  19  L.  997; 

Santa  Ana  Water  Co.  v.  San 
Buenaventura,  56  Fed.  339. 

9  Lehigh  Water  Co.  v.  Easton,  121 
U.  S.  388,  7  Sup.  Ct.  916,  30  L. 
1059. 

The  same  principle  is  asserted  in 

Bacon  v.  Texas,  163  U.  S.  207,  16 
Sup.  Ct.  1023,  41  L.  132. 

1*  "  The  gratamen  of  the  bill  is 
that,  under  the  act  of  the  general 
assembly  of  1861,  and  the  ordi- 
nances of  January  18,  1864,  and 
April  7,   1880,    the   Citizens'   Rail- 
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they  subsequently  turned  out  to  be.  .  .  .  All  that  is  nec- 
essary to  establish  the  jurisdiction  of  the  Court  is  to  show 
that  the  complainant  had,  or  claimed  in  good  faith  to  have, 
a  contract  with  the  city  which  the  latter  had  attempted  to 
impair.  .  .  .  Whether  the  State  had  or  had  not  impaired 
the  obligation  of  this  contract  was  not  a  question  which  could 
properly  be  passed  upon,  on  a  motion  to  dismiss,  so  kmg  as 
the  complainant  claimed  in  its  bill  that  it  [the  later  ordi- 
nance] had  that  effect,  and  such  claim  was  apparently  made 
in  good  faith,  and  was  not  a  frivolous  one."  ^^ 


road  Company  luid  became  vested 
with  certain  exclusive  rights  to 
operate  a  street  railway  in  the  city 
of  Indianapolis,  either  in  perpetuity 
or  for  the  term  of  thirty  years  or 
thirty-seven  yeai's,  which  the  city 
had  attempted  to  impair  by  enter- 
ing into  a  contract  with  the  City 
Railway  Company  to  lay  and  oper- 
ate a  railway  upon  the  same 
streets."  City  Railway  Company 
V.  Citizens'  St.  R.  Co.,  166  U.  S. 
557,  17  Sup.  Ct.  653,  41  L.  1114. 

11  City  Railway  Co.  v.  Citizens' 
Street  R.  Co.,  166  U.  S.  557,  17  Sup. 
Ct.  653,  41  L.  1114,  affirming  Citi- 
zens' St.  R.  Co.  V.  City  Ry.  Co.,  56 
Fed.  746,  followed  in  Illinois  Cent. 
R.  Co.  V.  Adams,  180  U.  S.  28,  21 
Sup.  Ct.  251,  45  L.  — . 

Other  cases  involving  munic- 
ipal franchises  where  jurisdiction, 
either  by  original  process  or  by  re- 
moval, was  held  to  exist,  or  was 
taken  without  question,  in  the 
United  States  Circuit  Courts,  be- 
cause of  the  claim  by  plaintiff  that 
a  contract  right  had  been  violated 
by  a  subsequent  State  law,  using 
the  term  law  in  the  broad  sense 
authorized  by  the  decisions  cited  in 
the  preceding  notes  to  this  section, 
are 

Greenwood  v.  Union  Freight  R. 
Co.,  105  U.  S.  13,  26  L.  961; 

New   Orleans  Gas-Light   Co.   v. 


Louisiana  Light  &  Heat  Prod. 


& 


Mfg.  Co.,  115  U.  S.  650,  6  Sup.  Ct. 
252,  29 L.  516; 

New  Orleans  Water  Works  Co.  ». 
Rivers,  115  U.  S.  674,  6  Sup.  Ct.  273, 
29  L.  525; 

St.  Tammany  Water  Works  Co. 
V.  New  Orleans  Water  Works  Co., 
120  U.  S.  64,  7  Sup.  Ct.  405,  30  L. 
563,  affirming  New  Orleans  Water 
Works  Co.  V.  St.  Tammany  Water 
Works  Co.,  14  Fed.  194,  4  AVoods 
134; 

Walla  Walla  v.  Walla  Walla  Water 
Co.,  172  U.  S.  1,  19  Sup.  Ct.  77,  43 
L.  341,  affirming  Walla  Walla  Water 
Co.  V.  Walla  Walla,  60  Fed.  957; 

San  Diego  Land  &  T.  Co.  v.  Na- 
tional City,  174  U.  S.  739,  19  Sup. 
Ct.  804,  43  L.  1154,  affirming  s.  c, 
74  Fed.  79; 

Bienville  Water  Supply  Co.  v. 
Mobile,  175  U.  S.  109,  20  Sup.  Ct. 
40,  44  L.  92,  affirming  s.  c,  95  Fed. 
.5.39; 

Los  Angeles  v.  Los  Angeles  City 
Water  Co.,  177  U.  S.  558,  20  Sup. 
Ct.  736,  44  L.  886,  affirming  Los 
Angeles  City  Water  Co.  v.  Los  An- 
geles, 88  Fed.  720; 

Consolidated  Water  Co.  v.  San 
Diego,  35  C.  C.  A.  631,  93  Fed.  849; 

Crescent  City  L.-S.,  L.  &  8.-H. 
Co.  V.  Butchers'  U.  L.-S.,  L.  &  S.-H. 
Co.,  12  Fed.  225; 
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There  are  cases  holding  tliat  the  right  to  fix  water  rates  or 
street  car  fares  may  be  iri-evocably  granted  to  a  corporation  oc- 
cupying the  streets  of  a  city.!'-^  The  better  doctrine  is  that  the 
fixing  of  such  rates  is  a  legishitive  duty,  to  be  performed  from 
time  to  time  as  the  public  interests  may  require,  and,  though 
not  directly  sustained  by  the  Federal  Courts  at  the  present 


Omaha  Horse  Ry.  Co.  v.  Cable 
Tramway  Co.,  30  Fed.  324; 

Citizens'  St.  R.  Co.  u.  Memphis, 
53  Fed.  715; 

Santa  Ana  Water  Co.  v.  San  Bu- 
enaventura, 56  Fed.  339 ; 

San  Joaquin  &  K.  R.  C.  &  lir.  Co. 
V.  Stanislaus  County,  90  Fed.  510; 

Defiance  Water  Co.  v.  Defiance, 
90  Fed.  753; 

Michigan  Tel.  Co.  v.  Charlotte, 
93  Fed.  11; 

Cleveland  City  R.  Co.  v.  Cleve- 
land, 94  Fed.  385; 

Kimball  v.  Cedar  Rapids,  99  Fed. 
130; 

Mercantile  Trust  &  D.  Co.  v.  Col- 
lins Park  &  B.  R.  Co.,  99  Fed.  812; 

Los  Angeles  City  Water  Co.  v. 
Los  Angeles,  103  Fed.  711. 

^  Santa  Ana  Water  Co.  v.  San 
Buenaventura,  56  Fed.  339; 

Central  Trust  Co.  v.  Citizens'  St. 
R.  Co.,  82  Fed.  1; 

Cleveland  City  Ry.  Co.  v.  Cleve- 
land, 94  Fed.  385. 

These  cases  are  supported  by 
dicta  in  decisions  of  the  Supreme 
Court. 

Reagan  v.  Farmers'  Loan  &  Trust 
Co.,  154  U.  S.  362,  393,  14  Sup.  Ct. 
1047,  38  L.  1014; 

Georgia  R.  &  B.  Co.  v.  Smith,  128 
U.  S.  174,  9  Sup.  Ct.  47,  32  L.  377; 

Ruggles  V.  Illinois,  108  U.  S.  526, 
2  Sup.  Ct.  832,  27  L.  812; 

Chicago,B.  &  Q.  R.  Co.  v.  Iowa, 
94  U.  S.  155,  24  L.  94; 

Peik  V.  Chicago  &  N.  W.  R.  Co., 
94  U.  S.  164,  24  L.  97. 

The  Supreme  Court  very  nearly. 


if  not  completely,  so  decides  in 

Los  Angeles  v.  Los  Angeles  City 
Water  Co.,  177  U.  S.  558,  20  Sup. 
Ct.  736,  44  L.  886. 

The  case  of 

Illinois  V.  Chicago,  B.  &  Q.  R. 
Co.,  16  Fed.  706,  11  Biss.  584, 
was  an  action  brought  in  a  State 
court,  by  the  State  against  the 
railroad  company  for  unjust  dis- 
crimination in  the  carriage  of 
freight  on  its  road  in  violation  of 
a  law  of  the  State.  The  charter 
under  which  the  company  claimed 
gave  it  "  the  right  .  .  .  to  reg- 
ulate the  time  and  manner  in  which 
goods,  effects,  and  passengers  shall 
be  transported  and  carried  on  the 
[railroad],  and  the  rate  of  toll  on 
the  transportation  of  property 
thereon."  The  defendant  claimed 
that  "  this  was  a  grant  by  the  State 
giving  to  the  railroad  company, 
without  any  qualification,  the  right 
to  prescribe  upon  what  terms  and 
at  what  rates  freight  should  be 
transported  on  the  road,  and  that 
this  grant  was  protected  by  the 
Constitution  of  the  United  States, 
and  that  the  statute  of  the  State  of 
1873  upon  the  subject  impairs  the 
validity  of  that  grant  in  violation 
of  the  Constitution."  It  was  de- 
cided, under  the  act  of  1875,  by 
Judges  Harlan,  Drummond  and 
Blodgett,  that  this  claim  of  de- 
fence made  the  suit  removable  as 
one  arising  under  the  Constitution 
of  the  United  States. 

Compare 
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time,  that  no  legislature  or  city  council  can,  by  any  contract, 
surrender  the  right  to  perform  such  duty.^*'^ 

The  paramount  command  of  the  Constitution  of  the  United 
States  is  that  "  No  State  shall  .  .  .  deprive  any  person  of 
life,  liberty,  or  pioperty,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws."^^  Where  a  suit  is  brought  to  enforce  the 
plaintiff's  right  to  property  under  this  provision  of  the  Con- 
stitution, the  suit  arises  under  such  Constitution,  within  the 
meaning  of  the  present  judiciary  act.^^  The  power  of  the 
States  to  regulate  by  statutes  or  municipal  ordinances  the  rates 
to  be  charged  by  railroad,  street  railroad,  water,  gas,  tele- 
graph, telephone,  or  other  companies,  firms  or  persons,  en- 
gaged in  serving  the  public,  is  subject  to  this  paramount 
authority. ^*^     So  is  the  State's  power  of  eminent  domain,  even 


Harablin  v.  Chicago,  B.  &  Q.  R. 
Co.,  43  Fed.  401. 

1*^  There  are  decisions  of  the 
ablest  courts  which  leau  strongly, 
yet  it  may  be  unintentionally,  in 
some  cases,  towards  this  doctrine. 
Though  not  now  popular  with  cor- 
poration-serving courts,  this  view 
of  the  law  is  sound  in  principle, 
and  seems  to  be  the  only  means  of 
relief  for  our  cities  from  the  exac- 
tions of  corporations  under  their 
boodle-bought  franchises.  "  If  this 
be  treason,  make  the  most  of  it!  " 

"  The  general  rule  to  be  extracted 
from  the  authorities  is  that  the  leg- 
islative power  vested  in  municipal 
bodies  is  something  which  cannot 
be  bartered  away  in  such  manner 
as  to  disable  them  from  the  per- 
formance of  their  public  func- 
tions." Wabash  R.  Co.  v.  Defiance, 
167  U.  S.  88,  17  Sup.  Ct.  748,  42 
L.  87. 

Other  cases  are 

Stone  (J.  Mississippi,  101  U.  S. 
814,  25  L.  1079; 

Baltimore  v.  Baltimore  Trust  & 
G.  Co.,  166  U.  S.  673,  17  Sup.  Ct. 
696,   41   L.    1160,    reversing  Balti- 


more Trust  &  G.  Co.  V.  Baltimore, 
64  Fed.  153,  in  which  case  see  the 
dissenting  opinion  of  Judge  Mor- 
ris; 

Lake  Roland  El.  Ry.  Co.  v.  Balti- 
more, 77  Md.  352,  26  Atl.  510,  20 
L.  R.  A.  126; 

Indianapolis  v.  Navin,  151  Ind 
139,  47  N.  E.  525,  41  L.  R.  A.  337; 

Cleveland,  C,  C.  &  I.  R.  Co.  v. 
Harrington,  131  Ind.  426,  30  N.  E. 
37. 

i*U.  S.  Constitution,  Amend- 
ment XIV,  §  1. 

^^Ante  §§  6,  7. 

16  Siyiyth  V.  Amex,  169  U.  S.  466, 
18  Sup.  Ct.  418,  42  L.  819; 

Covington  &  Lexington  Turn- 
pike Road  Co.  V.  Sandford,  164  U.  S. 
578,  17  Sup.  Ct.  198,  41  L.  560; 

St.  Louis  &  S.  F.  R.  Co.  v.  Gill, 
156  U.  S.  649,  15  Sup.  Ct,  484,  39 
L.  567; 

Reagan  v.  Farmers'  Loan  &  Trust 
Co.,  154  U.  S.  362,  14  Sup.  Ct.  1047, 
38  L.  1014; 

Chicago  &  G.  T.  R.  Co.  v.  Well- 
man,  143  U.  S.  339,  12  Sup.  Ct.  400, 
36  L.  176; 

Charlotte,    C.   &   A.   R.   Co.    v. 
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though  exercised  by  local  corporations.^^  Jurisdiction  has 
been  taken  of  a  suit  by  an  owner  of  grazing  land  to  prevent 
the  cattle  of  others  from  trespassing  thereon,  his  claim  being 
tliat  a  State  statute,  to  permit  stock  to  run  at  large,  passed 
since  he  purchased  his  land,  deprived  him  of  the  use  of  the 
land,  and,  therefore,  of  the  land,  without  due  process  of 
law.^^  Jurisdiction  has  been  taken  of  a  suit  by  the  owners 
of  land  bounded  by  a  bay  of  the  ocean  to  enjoin  the  build- 


Gibbes,  142  U.  S.  386,  12  Sup.  Ct. 
255,  35  L.  1051; 

Chicago,  M.  &  St.  P.  K.  Co.  v. 
Minnesota,  134  U.  S.  418,  10  Sup. 
Ct.  462,  702,  33  L.  970; 

Milwaukee  Electric  R.  &  L.  Co. 
V.  Milwaukee,  87  Fed.  577; 

Consolidated  Water  Co.  v.  San 
Diego,  84  Fed.  369; 

Indianapolis  Gas  Co.  v.  Indianap- 
olis, 82  Fed.  245; 

New  Memphis  Gas  &  Light  Co. 
V.  Memphis,  72  Fed.  952; 

Capital  City  Gas  Co.  v.  Des 
Moines,  72  Fed.  818. 

"These  principles  must  be  re- 
garded as  settled : 

"  1.  A  railroad  corporation  is  a 
person  within  the  meaning  of  the 
14th  Amendment  declaring  that  no 
State  shall  deprive  any  person  of 
property  without  due  process  of 
law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection 
of  the  laws. 

"  2.  A  State  enactment,  or  regu- 
lations made  under  the  authority  of 
a  State  enactment,  establishing 
rates  for  the  transportation  of  per- 
sons or  property  by  railroad  that 
will  not  admit  of  the  carrier  earn- 
ing such  compensation  as  under  all 
the  circumstances  is  just  to  it  and 
to  the  i)ublic,  would  deprive  such 
carrier  of  its  property  without  due 
process  of  law,  and  deny  to  it  the 
equal  protection  of  the  laws,  and 
would  therefore  be  repugnant  to 


the  14th  Amendment  of  the  Con- 
stitution of  the  United  States. 

"  3.  While  rates  for  the  transpor- 
tation of  persons  and  property 
within  the  limits  of  a  State  are 
primarily  for  its  determination, 
the  question  whether  they  are  so 
unreasonably  low  as  to  deprive  the 
carrier  of  its  property  without  such 
compensation  as  the  Constitution 
secures,  and  therefore  without  due 
process  of  law,  cannot  be  so  con- 
clusively determined  by  the  legis- 
lature of  the  State,  or  by  regula- 
tions adopted  under  its  authority, 
that  the  matter  may  not  become 
the  subject  of  judicial  inquiry." 
Smyth  V.  Ames,  supra. 

"  Chicayo,  Burlington  &  Quincy 
R.  Co.  v.  Chicago,  166  U.  S.  226,  17 
Sup.  Ct.  581,  41  L.  979; 

Norioood  V.  Baker,  172  U.  S.  269, 
19  Sup.  Ct.  187,  43  L.  443; 

Scott  V.  Toledo,  36  Fed.  385,  1  L. 
R.  A.  688; 

Barr  v.  New  Brunswick,  67  Fed. 
402; 

Baker  v.  Norwood,  74  Fed.  997, 
affirmed  above; 

Newburyport  Water  Co.  v.  New- 
buryport,  85  Fed.  723. 

18  It  was  held  that  the  statute  did 
not  fall  within  the  police  power. 

Smith  V.  Bivens,  50  Fed.  352. 

Contra, 

Welch  V.  Bowen,  103  Ind.  252,  2 
N.  E.  722. 
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ing  of  a  street  because  their  property  would  be  cut  off  from 
access  to  navigable  waters  by  the  proposed  work,  and,  there- 
fore, as  claimed  by  them,  would  be  taken  without  due  proc- 
ess of  law.^^  The  Chicago  Lake  Front  case,  which  estiib- 
lished  the  important  doctrine  that  the  people  have  rights 
which  no  venal  or  improvident  legislature  can  alienate,  was 
removed  from  a  State  conrt  of  Illinois,  by  the  defendant  rail- 
road company,  under  the  act  of  1875,  for  the  pui'pose  of  as- 
serting a  defence  under  Art.  I,  §  10,  and  Amendment  XIV, 
§  1,  of  the  Constitution.^^  It  was  adjudged,  however,  that 
the  grant  to  the  defendant  of  the  submerged  lands  in  Lake 
Michigan  by  the  legislature  of  Illinois,  so  far  as  valid,  was 
revocable  at  the  pleasure  of  the  legislature ;  so  the  company 
had  no  vested  rights  under  such  grant  for  these  sections  of 
the  Constitution  to  protect  from  tlie  effect  of  the  act  repeal- 
ing the  grant.^^  The  prohibition  laws  of  several  States  de- 
veloped cases  in  which  the  owners  of  property  devoted  to  the 
manufacture  of  liquors  sought  to  save  it  from  destruction 
under  the  provision  of  the  Constitution  quoted,^^  only  to  meet 
final  defeat  in  the  Supreme  Court  of  the  United  States.'^^ 


19  Pacific  Gas  Imp.  Co.  v.  San 
Francisco,  64  Fed.  421,  decided  for 
defendant  upon  the  merits. 

2'^  Illinois  V.  Illinois  Cent.  R.  Co., 
16  Fed.  881. 

21  Illinois  V.  Illinois  Cent.  R.  Co., 
33  Fed.  730,  affirmed  in  Illinois 
Cent.  R.  Co.  v.  Illinois,  146  U.  S. 
387,  13  Sup.  Ct.  110,' 36  L.  1018. 

22  Weil  V.  Calhoun,  2.5  Fed.  865 ; 
Kansas  v.  Walruff,  26  Fed.  178; 
Kessinger  v.  Hinkhouse,  27  Fed. 

883; 

McLane  v.  Leicht,  27  Fed.  887; 
s.  0.,  69  Iowa  401,  29  K  W.  327; 

Mahin  v.  PfeifEer,  27  Fed.  892; 

Lemen  v.  Wagner,  68  Iowa  660, 
27  N.  W.  814; 

Judge  V.  Arlen,  71  Iowa  186,  32 
N.  W.  326; 

Drake  v.  Kaiser,  73  Iowa  703,  36 
N.  W.  652; 

Dickinson  v.  Ileeb  Brewing  Co., 


73  Iowa  705,  36  N.  W.  051 ; 

Shear  v.  Bolinger,  74  Iowa  757, 
37  N".  W.  164. 

Jurisdiction  of  an  action  to  abate 
a  saloon  as  a  nuisance  was  declined 
by  the  Federal  Court  in 

Kansas  v.  Bradley,  26  Fed.  289, 
the  forfeiture  of  property  not  be- 
ing involved,  because  the  qucsti(m 
of  the  State's  right  to  prohibit  the 
sale  of  liquors  had  already  been 
decided  by  the  United  States  Su- 
preme Court.  A  removal  had  been 
denied  by  the  State  court, 

s.  c,  2  Kan.  Law  J.  246, 
upon  the  impregnable  ground  that 
the  nature  of   the  suit  was   such 
that  there  could  be  no  removal. 

Compare  ante  §§  49,  50. 

23  Muglcr  V.  Kansas,  and  Kansas 
V.  Ziebold,  123  U.  S.  623,  8  Sup. 
Ct.  273,  31  L.  205. 
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Jurisdiction  of  suits  to  enjoin  the  collection  of  taxes  and  as- 
sessments, alleged  to  have  been  levied  in  violation  of  the 
Constitutional  provision  quoted,  has  been  entertained  by  the 
United  States  Circuit  Courts.^* 

There  are  cases  in  the  Supreme  Court  of  the  United  States 
which  seem  to  decide  that  the  impairment  of  contracts  by 
the  judicial  action  of  State  courts  is  within  the  prohibition 
of  Article  I,  §  10,  of  the  Constitution,  though  not  within  the 
letter  of  that  section.^^  But  the  Supreme  Court,  in  a  later 
case,  has  directly  decided  that  such  section  is  a  limitation 


2*  Adams  Express  Co,  v.  Poe,  64 
Fed.  9,  decided  for  the  defendant 
upon  the  merits,  affirmed  by  the 
Circuit  Court  of  Appeals,  Sanford 
V.  Poe,  37  U.  S.  App.  378,  16  C.  C. 
A.  305,  69  Fed.  546,  and  by  the  Su- 
preme Court,  Adams  Express  Co. 
V.  Ohio  State  Auditor,  165  U.  S. 
194,  17  Sup.  Ct.  305,  41  L.  683,  re- 
hearing denied,  s.  c,  166  U.  S. 
185,  17  Sup.  Ct.  604,  41  L.  965; 

Western  U.  Tel.  Co.  v.  Hender- 
son, 68  Fed. 588; 

Bradley  v.  Fallbrook  Irrigation 
District,  68  Fed.  948,  reversed  upon 
the  merits,  Fallbrook  Irrigation 
District  v.  Bradley,  164  U.  S.  112, 
17  Sup.  Ct.  56,  41  L.  369; 

Third  Nat,  Bank  v.  Mylin,  70 
Fed,  385; 

Fay  V.  Springfield,  94  Fed.  409; 

Southern  Ry.  Co.  v.  North  Caro- 
lina Corp.  Com.,  97  Fed.  513; 

Charles  v.  Marion,  98  Fed.  106; 
s.  c,  100  Fed.  5.38; 

Lyon  V.  Tonawanda,  98  Fed.  361 ; 

Cowley  V.  Spokane,  99  Fed.   840; 

Parker  v.  Detroit,  103  Fed.  357; 

Bidwell  V.  Huff,  103  Fed.  362. 

Compare 

Norwood  V.  Baker,  172  U.  S,  269, 
19  Sup.  Ct,  187,  43  L.  443, 

Under  the  act  of  1875,  ante  §  7, 
note  7,  a  suit  by  a  State,  county, 
or  other  municipality  to  collect  a 


tax  or  assessment  was  removable 
frum  a  State  court  to  a  Circuit 
Court  of  the  United  States  when 
the  defendant  pleaded  a  defence 
based  upon  this  provision  of  the 
Constitution, 

Hagar  v.  Reclamation  District, 
111  U.  S,  701,  4  Sup.  Ct.  663,  28  L, 
569; 

Southern  Par.  E.  Co.  v.  Califor- 
nia, 118  U.  S.  109,  0  Sup.  Ct.  993, 
30  L,  103,  reversing  California 
V.  Southern  Pac.  R.  Co.,  05  Cal. 
553,  4  Pac.  568; 

Santa  Clara  County  v.  Southern 
Pac.  R,  Co,,  118  U,  S,  394,  6  Sup, 
Ct.  1132,  30  L.  118;  s.  c,  18  Fed. 
385,  9Sawy.  165; 

San  Mateo  County  r.  Southern 
Pac.  R.  Co,,  13  Fed,  145,  7  Sawy. 
517. 

^  These  cases  are  collected,  ap- 
proved and  followed  in 

Farrior  v.  New  England  Mort- 
gage Security  Co.,  92  Ala.  176,  9 
So.  532,  12  L.  R.  A.  856; 

Haskett  v.  Maxey,  134  Ind,  182, 
33  N,  E.  3.58,  19  L.  R.  A.  379; 

Stephenson  v.  Boody,  139  Ind,  60, 
38  N,  E.  331; 

Myers  v.  Boyd,  144  Ind.  496,  43 
N.  E.  567; 

Sutherland,  Statutory  Construc- 
tion, §  319. 
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upon  the  legislative  power  of  the  States  alone,  and  not  upon 
the  judicial,  or  executive  powers  thereof."^*^  The  restrictions 
upon  the  power  of  the  States  contained  in  Amendment  XIV, 
§  1,  extend  to  all  acts  of  the  States,  whether  througli  their 
legislative,  executive  or  judicial  authorities.''^'     The  prohibi- 


2<!"The  prohibition  upon  the 
passage  of  State  hiws  impairing 
the  obligation  of  contracts  has  ref- 
erence only  to  the  laws,  that  is, 
to  the  constitutional  provisions  or 
to  the  legislative  enactments,  of  a 
State,  and  not  to  judicial  decisions 
or  the  acts  of  State  tribunals  or 
officers  under  statutes  in  force  at 
the  time  of  the  making  of  the  con- 
tract, the  obligation  of  which  is 
alleged  to  have  been  impaired." 
Hanford  v.  Davies,  163  U.  S.  273, 
16  Sup.  Ct.  1051,  41  L.  157,  citing 
Mississippi  &  M.  R.  Co.  v.  Rock, 
4  Wall.  177,  18  L.  381;  Lehigh 
Water  Co,  v.  Easton,  121  U.  S. 
388,  7  Sup.  Ct.  91(5,  .30  L.  10.59; 
Wood  V.  Brady,  150  U.  S.  18,  14 
Sup.  Ct.  6,  37  L.  981 ;  Central  Laud 
Co.  V.  Laidley,  159  U.  S.  103,  16 
Sup.  Ct.  80,  40  L.  91 

This  line  of  cases  is  followed  in 

Bacon  v.  Texas,  163  U.  S.  207,  16 
Sup.  Ct.  1023,  41  L.  132; 

Storrie  v.  Cortes,  90  Tex.  283,  38 
S.  W.  154,  35  L.  R.  A.  666. 

27  In 

Murray  v.  Hoboken  Land  Co.,  18 
How.  272,  15  L.  372, 
the  Supreme  Court  said  of  the 
Fifth  Amendment,  where  language 
similar  to  that  in  Amendment  XIV, 
§  1,  is  applied  to  the  United  States 
and  not  to  the  States : 

"  The  Article  is  a  restraint  upon 
the  legislative  as  well  as  on  the 
executive  and  judicial  powers  of 
the  government." 

In  the  appellants'  brief  in 

Haskett  v.  Maxey,  134  Ind.  182, 
33  N.  E.  358,  19  L.  R.  A.  379, 


briefed  at  November  term,  1888, 
but  not  decided  till  four  years 
later,  the  writer  hereof,  with  the 
concurrence  of  his  then  partners, 
said: 

"  We  respectfully  submit  that 
these  decisions,"  referring  to  Bryan 
V.  Ulaud,  101  Ind.  477,  1  N.  E.  52,  and 
similar  cases,  "  which  arbitrarily 
take  from  the  citizen  his  property 
and  retransfer  it  to  his  grantor; 
are  not  only  unjust  and  indefens- 
ible from  any  moral  point  of  view, 
but  that  they  are  contrary  to  the 
Constitution  of  the  United  States  as 
well. 

"'No  state  shall  .  .  .  de- 
prive any  person  of  .  .  .  prop- 
erty, without  due  process  of  law.' 
Amendment  XIV,  U.  S.  Const.  §  1. 

"  This  section  is  now  usually  in- 
voked to  protect  the  citizen  from 
legislative  encroachment  upon 
private  rights;  but  is  not  the  judi- 
ciary also  subject  to  it  ? 

"  The  equivalent  guaranty  of 
private  rights,  contained  in  Magna 
Charta,  was  originally  intended  as 
a  limitation  upon  the  powers  of 
the  executive.  Davidson  v.  New 
Orleans,  96  U.  S.  97,  24  L.  616.  The 
executive  power  has  been  so  fet- 
tered by  limitations  that  private 
rights  are  seemingly  secure  from 
its  abuse.  There  is  much  to  be 
feared,  however,  from  the  unre- 
strained abuse  of  the  irresponsible 
power  of  the  judiciary.  The  judi- 
cial department  must  necessarily 
be,  in  a  great  degree,  independent 
of  control,  to  be  efficient;  but  this 
despotic  power  so  necessary  within 
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tions  of  Amendment  XIV,  §  1,  apply  to  the  acts  of  local  legis- 
lative, judicial,  or  administrative  officers,  acting  under  color 
of  authority  from  a  State,  as  well  as  to  the  direct  acts  of  the 
State/^  But  they  appl}'  only  to  acts  performed  by  a  State, 
or  under  State  authority.  They  do  not  apply  to  the  acts  of 
corporations  or  individuals,  however  wrongful,  unless  such 


its  rightful  domain,  becomes,  iu 
its  abuse,  an  intolerable  engine  of 
oppression. 

"  If  the  legislature  attempts  to 
deprive  a  person  of  his  property 
without  due  process  of  law,  the 
courts  pronounce  the  attempt 
void;  why  should  the  courts  do 
that  which  the  legislature  may 
not  do?     .     .     . 

"  It  matters  not  to  the  man  who 
is  despoiled  of  his  property, 
whether  it  be  by  legislative,  execu- 
tive, or  judicial  usurpaticm.  If 
the  property  is  taken  by  any  de- 
partment of  the  government,  it  is 
taken  by  the  State,  as  much  as  if 
taken  by  another.  The  courts  have 
had  much  difficulty  in  framing  any 
comprehensive  definition  of  'due 
process  of  law,'  as  used  in  this 
section  of  the  Constitution.  But 
its  meaning  ought  to  be  extended 
so  as  to  curb  the  power  of  the 
judiciary,  and  restrain  it  to  follow- 
ing the  ancient  maxims  of  the  law, 
the  established  law  of  the  land. 
Davidson  v.  New  Orleans,  96  U.  S. 
97,  24  L.  616." 

The  United  States  Supreme  Court 
has,  since  that  brief  was  written, 
decided  the  law  to  be  as  it  is  there 
suggested  that  it  ought  to  be.  That 
Court  in 

Scott  V.  McNeal,  154  U.  S.  ?>4,  14 
Sup.  Ct.  1108,  38  L.  896, 
said  of  the  prohibitions  of  various 
arbitrary  acts  by  any  State,  con- 
tained in  Amendment  XIV,  §  1: 

"These  prohibitions  extend  to 
all   acts    of    the     State,    whether 


;  through  its  legislative,  its   execu- 
tive, or  its  jutlicial  authorities." 

This  holding  was  re-affirmed  in 

Chicago,    Burlington   &    Quincy 
11.  Co.  V.    Chicago,  166  U.   S.   226, 
234,  17  Sup.  Ct.  581,  41  L.  979, 
and  followed  at  Circuit  in 

Newburyport  Water  Co.  v.  New- 
buryport,  85  Fed.  723,  decided  in 
favor  of  defendant  upon  final  hear- 
ing, s.   c,   103  Fed.  584. 

The  result  reached  in  Ilaskett  v. 
Maxey,  supra,  is  unquestionably 
correct,  though  it  appears  from  the 
subsequent  decisions  of  the  Su- 
preme Court  of  the  United  States 
that  the  supreme  court  of  Indiana 
based  its  decision  of  that  case  upon 
the  wrong  section  of  the  Constitu- 
tion of  the  United  States.  The  two 
sections,  however,  have  been  ad- 
juged  to  contain  kindred  provi- 
sions. 

Crystal  Springs  Land  &  Water 
Co.  V.  Los  Angeles,  76  Fed.  148, 
153. 

28  Ho  Ah  Kow  V.  Nunan,  12  Fed. 
Cas.  252,  5  Sawy.  552,  20  Alb.  Law 
J.  250,  8  Am.  Law  Rec.  72,  18  Am. 
Law  Reg.  (N.  S.)  676,  4  Cin.  Law 
Bui.  545,  25  Int.  Rev.  Rec.  312,  3 
Pac.  Coast  Law  J.  415,  8  Reporter 
195,  13  West.  Jur.  409,  27  Pittsb. 
Leg.  J.  40; 

Pacific  Gas  Imp.  Co.  v.  San  Fran- 
cisco, 64  Fed.  421. 

Iu  Ho  Ah  Kow  V.  Nunan,  supra, 
Justice  Field  said: 

"This  inhibition  upon  the  State 
applies  to  all  the  instrumental i lies 
and  agencies  employed  in  the  ad- 
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acts  are  done  under  color  of  authority  from  a  State.^^  A  suit 
by  an  attorney  who  has  been  disbarred  by  a  State  court,  on 
account  of  misconduct  in  a  United  States  Circuit  Court,  to 
recover  damages,  for  such  disbarment,  from  the  judges  of  the 
State  court  and  the  persons  instrumental  in  procuring  his 
disbarment,  is  not  one  arising  under  the  Constitution  or  any 
law  of  the  United  States,  and  the  United  States  Circuit  Court 
will  not  take  jurisdiction  of  it  as  one  so  arising.-*^ 

It  has  been  adjudged  that  a  suit  to  enjoin  a  railroad  com- 
pany from  taking  private  property  for  its  public  use,  under 
color  of  an  act  of  Congress  "  without  just  compensation,"  in 


ministration  of  its  government,  to 
its  executive,  legislative,  and  judi- 
cial departments,  and  to  the  subor- 
dinate legislative  bodies  of  counties 
and  cities." 

That  is  the  noted  case  in  which 
the  San  Francisco  "Queue  Ordi- 
nance "  was  adjudged  to  be  invalid. 

^  Kieruanu.  Multnomah  County, 
95  Fed.  849; 

Cases  cited  in  succeeding  note. 

Compare  cases  cited  })ost  §  194, 
notes. 

80  Green  v.  Rogers,  56  Fed.  220, 
aflSrmed  by  Circuit  Court  of  Ap- 
peals, Green  ii.  Elbert,  27  U.  S.  App. 
325,  11  C.  C.  A.  207,  63  Fed.  308. 

The  Circuit  Court  of  Api^eals 
said: 

"It  is  sufficient  to  say  that  it  is 
well  settled  that  the  ijrovisions  of 
the  Fourteenth  Amendment  which 
prohibit  a  State  from  depriving 
any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  or 
from  denying  to  any  person  within 
its  jurisdiction  the  equal  ijrotection 
of  the  laws,  add  nothing  to  the 
rights  of  one  citizen  as  against 
another,  but  are  limitations  upon 
the  powers  of  the  State,  and  guar- 
anty immunity  from  State  laws  and 
State  acts  invading  the  privileges 
and  rights  specified  in  the  Amend- 
ment; that,  while  the  government 


of  the  United  States  is,  within  the 
scope  of  its  powers,  sui)rerae,  it 
can  neither  grant  nor  secure  to 
its  citizens  rights  or  privileges 
which  are  not  expressly  or  by  im- 
plication placed  under  its  jurisdic- 
tion by  the  Constitution  of  the 
United  States;  and  that  riglits  and 
privileges  not  so  placed  within  its 
jurisdiction  are  left  to  the  exclusive 
protection  of  the  States." 

That  Court  cited : 

United  States  v.  Reese,  92  U.  S. 
214,  217,  23  L.  563; 

United  States  v.  Cruikshank,  92 
U.  S.  542,  23  L.  588;  s.  c,  at  Circuit, 
25  Fed.  Cas.  707,  1  Woods  308,  13 
Am.  Law  Reg.  (N.  S.)  630; 

Strauder  v.  West  Virginia,  100 
U.  S.  303,  25  L.  664; 

Ex  parte  Virginia,  100  U.  S.  339, 
25  L.  676; 

United  States  v.  Harris,  106  U.  S. 
629,  1  Sup.  Ct.  601,  27  L.  290; 

Civil  Rights  Cases,  109  U.  S.  3, 
3  Sup.  Ct.  18,  27  L.  835; 

Ex  parte  Yarbrough,  110  U.  S. 
651,  4  Sup.  Ct.  152,  28  L.  274; 

United  States  v.  Waddell,  112  U. 
S.  76,  5  Sup.  Ct.  35,  28  L.  673; 

Logan  V.  United  States,  144  U.  S. 
263,  12  Sup.  Ct.  617,  36  L.  429; 

United  States  v.  Patrick,  54  Fed. 
338. 
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violation  of  the  Fifth  Amendment  to  the  Constitution,  is  one 
arisinsf  thereunder.^^  The  interstate  commerce  chiuse  of  the 
Constitution  ^'^  has  been  invoked  as  a  ground  of  jurisdiction 
in  attempts  (although  unsuccessful)  to  overthrow  the  laws 
of  Ohio,*^  Kentucky,'^^  aud  Indiana,^^  for  the  taxation  of  ex- 
press companies  and  telegraph  companies.  The  same  clause 
has  been  relied  on  to  confer  jurisdiction,  with  better  success 
upon  the  merits,  in  attacks  on  the  liquor  law  of  South  Caro- 
lina known  as  the  dispensary  law,^*"  and  upon  statutes  of 
Tennessee,^^  and  Mississippi,^  for  the  taxation  of  express 
companies.  A  suit  by  the  owner  of  certain  wharves  and 
warehouses  to  enjoin  the  erection  of  a  bridge  across  a  river, 
which  would  seriously  interfere  with  interstate  commerce  by 
obstructing  the  navigation  of  the  river,  and  thereby  lessen 
the  value  of  plaintiff's  property,  has  been  held  to  arise  under 
the  interstate  commerce  clause  of  the  Constitution  and  certain 
statutes  of  the  United  States  enacted  pursuant  thereto.^^ 
"  The  decision  of  the  question  whether  the  City  of  New  York 
has,  under  its  charter,  the  exclusive  right  to  establish  ferries 
between  Manhattan  Island  and  the  shore  of  Stateii  Island  on 
the  Kill  von  Kull,  and,  if  so,  whether  the  defendants  have, 
in  law  and  in  fact,  interfered  with  that  right  by  setting  up 


31  Payne  v.  Kansas  &  A.  V.  R.  Co., 
46  Fed.  546,  555. 

82 U.  S.  Const.,  Art.  I,  §  8,  clause 3. 

'^^  Adams  Exp.  Co.  v.  Ohio  State 
Auditor,  165  U.  S.  194,  17  Sup.  Ct. 
305,  41  L.  683;  s.  c,  166  U.  S.  185, 
17  Sup.  Ct.  604,  41  L.  965. 

3*  Adams  Exp.  Co.  v.  Kentucky, 
166  U.  S.  171,  17  Sup.  Ct.  527,  41 
L.  960; 

Western  Union  Tel.  Co,  v.  Nor- 
man, 77  Fed.  13. 

8^  Western  Union  Tel.  Co.  r.  Hen- 
derson, 68  Fed.  588. 

88  Donald  v.  Scott,  67  Fed.  854, 
affirmed  as  modified,  Scott  v.  Don- 
ald, 165  U.  S.  107,  17  Sup.  Ct.  262, 
41  L.  648; 

Scott  V.  Donald,  165  U.  S.  58,  17 
Sup.  Ct.  265,  41  L.  632; 


W.  A.  Vandercook  Co.  v.  Vance, 
80  Fed.  786,  affirmed  in  part  and 
reversed  in  part,  Vance  v.  W.  A. 
Vandercook  Co.,  170  U.  S.  438,  18 
Sup.  Ct.  674,  42  L.  1100. 

One  South  Carolina  dispensary 
case  was  reversed  because  the 
amount  iu  controversy  was  too 
small  to  confer  jurisdiction. 

Vance  c.  W.  A.  Vandercook  Co., 
170  U.  S.  468,  18  Sup.  Ct.  645,  42 
L.  1111,  quoted  ante  §  83,  note  3, 
§  84,  note  9. 

87  United  States  Express  Co.  ». 
Allen,  39  Fed.  712. 

88  United  States  Express  Co.  t>. 
Hemmingway,  39  Fed.  60. 

89  Hatch  V.  Wallamet  Iron  Bridge 
Co.,  6  Fed.  326,  7  Sawy.  127. 
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and  opoiiiting  such  a  ferry,  does  not  depend  upon  the  Consti- 
tution or  hiws  of  tlie  United  States."**^ 

A  suit  by  an  Indian  against  an  election  registrar  for  dam- 
ages for  refusing  to  register  him  as  a  qualified  voter,  was 
held  to  arise  under  the  14th  and  15th  Amendments  to  the 
Constitution,  where  the  plaintiff  claimed  to  be  a  citizen  un- 
der the  14th  Amendment,  and  to  be  denied  the  right  to  vote 
because  of  his  color,  in  violation  of  the  15th  Amendment.*^ 
An  action  brought  against  election  officers  to  recover  dam- 
ages for  their  rejection  of  the  plaintiff's  vote  for  a  member 
of  the  House  of  Representatives  of  the  United  States  was 
held  to  arise  under  the  Constitution  and  laws  of  the  United 
States,*^  without  the  Supreme  Court  designating  the  particu- 
lar sections  upon  which  the  action  was  based. 

§  104.  To  make  a  suit  arise  under  a  law  of  the  United 
States,  the  plaintiff  must  claim  some  lef?al  right  under 
such  law  to  sustain  his  cause  of  action,  which  legal  right 
is  controverted  by  the  defendant. — The  question  when  a 
suit  arises  under  a  law  of  the  United  States  has  already  been 
generally  discussed.^  It  is  the  purpose  of  the  present  sec- 
tion to  make  the  discussion  more  specific,  and  to  cite  illus- 
trative cases. 

Some  cases  proceed  upon  the  broad  doctrine  that  a  suit  to 
enforce  any  right  arising,  even  indirectly,  out  of  an  act  of 


*"  Head-note  to  Starin  v.  New 
York,  115  U.  S.  248,  6  Sup.  Ct.  28, 
29  L.  388,  affirming  New  York  v. 
Independent  Steam-Boat  Co.,  22 
Fed.  801,  which  remanded  the  suit 
to  the  State  court  in  which  it  was 
begun. 

"  Elk  V.  Wilkins,  112  U.  S.  94,  5 
Sup.  Ct.  41,  28  L.  64.3  (decided  for 
defendant  on  the  merits  on  the 
ground  that  an  Indian  is  not  made 
a  citizen  by  the  14th  Amendment). 

Compare  later  suits  by  Indians 
involving  the  construction  of  Fed- 
eral laws. 

Peters  v.  Malin,  104  Fed.  849; 

Y-ta-tah-wah  v.  Rebock,  105  Fed. 
257. 


*■  "  This  action  is  brought  against 
election  officers  to  recover  damages 
for  their  rejection  of  the  plaintiff's 
vote  for  a  member  of  the  House  of 
Representatives  of  the  United 
States.  The  complaint,  by  alleg- 
ing that  the  plaintiff  was  at  the 
time,  under  the  constitution  and 
laws  of  the  State  of  South  Carolina 
and  the  Constitution  and  laws  of 
the  United  States,  a  duly  qualified 
elector  of  the  State,  shows  that  the 
action  is  brought  under  the  Con- 
stitution and  laws  of  the  United 
States."  Wiley  v.  Sinkler,  179 
U.  S.  58,  21  Sup.  Ct.  17,  45  L.— . 

§  104. 

1  Ante  §§  101,  102. 
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Congress  is  one  arising  under  a  law  of  the  United  States.^ 
But  these  cases  form  a  well  defined  exception  to  the  general 
rule. 

A  suit  upon  a  judgment  of  a  United  States  Court  does 
not  arise  under  a  law  of  the  United  States.  Such  a  judg- 
ment is  a  debt  of  record.  A  complaint  thereon  in  proper 
form  would  disclose  no  Federal  controverey.^  Such  a  suit 
is  not  within  the  original  jurisdiction  of  a  United  States 
Circuit  Court.*  Nor  is  such  a  suit  removable  from  a  State 
court  if  begun  therein.^ 

A  case  in  which  tlie  right  asserted  by  plaintiff  depends 
upon  the  construction  of  the  mining  laws  of  the  United 
States,''  wliere  such  construction  is  in  dispute,  may  well  be 
said  to  arise  under  such  mining  laws.'^     On  the  other  hand, 


2  Post  §§106,  107,110; 

Briscoe  v.  Southern  Kan.  Ry.  Co., 
40  Fed.  273. 

3  Provident  Savings  Life  Assur. 
Society  v.  Ford,  114  U.  S.  635,  5 
Sup.  Ct.  1104,  29  L.  261; 

Metcalf  V.  AVatertown,  128  U.  S. 
586,  9  Sup.  Ct.  173,  32  L.  543. 

"What  is  a  judgment,  but  a  se- 
curity of  record  showing  a  debt  due 
from  one  person  to  another  ?  It  is 
as  much  a  mere  security  as  a  treas- 
ury note,  or  a  bond  of  the  United 
States.  If  A  brings  an  action 
against  B,  trover  or  otherwise,  for 
the  withholding  of  such  securities, 
it  is  not  therefore  a  case  arising  vin- 
der  the  laws  of  the  United  States, 
although  the  whole  value  of  the  se- 
curities depends  upon  the  fact  of 
their  being  the  obligations  of  the 
United  States.  So  if  A  have  title  to 
land  by  patent  of  the  United  States 
and  brings  an  action  against  B  for 
trespass  or  waste,  committed  by 
cutting  timber,  or  by  mining  and 
carrying  away  precious  ores,  or  the 
like,  it  is  not  therefore  a  case  arising 
under  the  laws  of  the  United  States. 
It  is  simply  the  case  of  an  ordinary 
right  of  property  sought  to  be  en- 


forced. A  suit  on  a  judgment  is 
nothing  more."  Provident  Savings 
Life  Assui'.  Society  v.  Ford,  supra. 

*Even  though  plaintiff  by  his 
complaint  anticipates  a  defence  by 
defendant  under  a  State  statute 
which  is  claimed  by  plaintiff  to  be  in 
conflict  with  the  Constitution  or  a 
law  of  the  United  States.  Metcalf 
V.  Watertown,  128  U.  S.  586,  9  Sup. 
Ct.  173,  32  L.  543. 

^Provident  Savings  Life  Assur. 
Society  v.  Ford,  114  U.  S.  635,  5 
Sup.  Ct.  1104,  29  L.  261. 

6  Rev.  St.  U.  S.,  chapter  VI. 

"Del  Monte  Mining  &  Milling  Co. 
V.  Last  Chance  Mining  &  Milling 
Co.,  171  U.  S.  55,  18  Sup.  Ct.  895, 
43  L.  72;  s.  c,  at  Circuit,  sub  nom. 
Del  Monte  Mining  &  Milling  Co.  v. 
New  York  &  L.  C.  Min.  Co.,  66  Fed. 
212  (but  the  question  of  jurisdic- 
tion is  not  discussed  in  this  case); 

Consolidated  Wyoming  Gold 
Min.  Co.  V.  Champion  Min.  Co.,  63 
Fed.  540  (a  case  held  removable 
from  a  State  court); 

Cheesman  v.  Shreve,  37  Fed.  36. 

Cases  of  doubtful  soundness,  as- 
serting original  jurisdiction,  nre 

Cates  1-.  Producers'  &  C.  Oil  Co., 
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a  case  involving  the  title  to  a  mine  or  mining  rights,  but  in 
which  there  is  no  dispute  as  to  the  mining  laws  of  the  United 
States  governing  it,  but  a  dispute  as  to  the  facts  only,  is  not 
ordinarily,  if  at  all,  a  removable  one  or  within  tlie  original 
jurisdiction  of  a  United  States  Circuit  Court.^  If  the  ques- 
tions of  law  involved  in  such  a  case  depend  for  their  answer 
upon  State  statutes,  or  local  customs,  or  general  principles  of 
law,  the  suit  does  not  arise  under  a  law  of  the  United  States, 
as  those  words  are  used  in  the  present  judiciary  act.^ 

A  suit  between  rival  claimants  under  the  United  States 
statute  1^  to  determine,  as  between  themselves,  which  one  is 
entitled  to  a  patent  for  mining  ground,  was  held  in  Circuit 
Court  cases,  and  by  the  Circuit  Court  of  Appeals  of  the  Ninth 
Circuit,  to  be  one  arising  under  such  law  of  the  United  States, 
irrespective  of  the  character  of  the  questions  involved  in  the 
litigation.i^  Decisions  of  the  Supreme  Court,  however,  threw 
serious  doubt  upon  the  correctness  of  this  holding. ^^  After- 
wards when  the  question  was  directly  presented  to  the  Su- 


96  Fed.  7; 

Nevada  Sierra  Oil  Co.  v.  Miller, 

97  Fed.  681. 

'^  Ante  §  102,  cases  cited  in  note  7 
(probably  the  best  discussion  is  in 
Blue  Bird  Min.  Co.  v.  Largey,  49 
Fed.  289). 

3  In  re  Helena  &  Livingston 
Smelting  &  Reduction  Co.,  48  Fed. 
609  (in  which  case  Judge  Knowles 
denied  a  writ  of  certiorari  to  a 
State  court  to  compel  the  removal 
of  a  cause); 

Inez  Min.  Co.  v.  Kinney,  46  Fed. 
832  (case  remanded  to  State  court); 

Trafton  «.  Nougues,  24  Fed.  Cas. 
123,  4  Sawy.  178,  4  Cent.  Law  J. 
228,  13  Pac.  Law  Hep.  49. 

10  Rev.  St.  U.  S.,  §  2326,  and  as 
amended,  21  St.  at  L.  505,  1  Supp. 
324. 

"Shoshone  Min.  Co.  v.  Rutter, 
59  U.  S.  App.  538,  31  C.  C.  A.  223, 
87  Fed.  801,  affirming  Rutter  i\ 
Shoshone  Min.  Co.,  75  Fed.  37; 

McFadden     v.     Mountain    View 

16 


Co. 


C.  A.  354,  97 


Min.  &  M. 
Fed.  670; 

Yellow  Aster  Min.  &  M.  Co.  v. 
Winchell,  95  Fed.  213; 

Burke  v.  Bunker  Hill  &  S.  M.  & 
C.  Co.,  46  Fed.  644; 

Strasburger  v.  Beecher,  44  Fed. 
209,  213; 

Doe  V.  Waterloo  Min.  Co.,  43  Fed. 
219,  affirmed,  s.  c,  44  U.  S.  App. 
204,  17  C.  C.  A.  190,  70  Fed.  455 
(jurisdiction  taken  on  removal 
from  State  court  without  objec- 
tion); 

Frank  G.  &  S.  M.  Co.  v.  Larimer 
M.  &  S.  Co.,  8  Fed.  724,  2  McCr. 
138  (case  held  removable  by  Jus- 
tice Miller). 

12  Bushnell  v.  Crooke  Mining  & 
Smelting  Co.,  148  U.  S.  682,  13 
Sup.  Ct.  771,  37  L.  610,— which 
holds  that  a  suit  under  this  statute 
is  not  for  that  reason  alone  appeal- 
able from  the  supreme  court  of  a 
State  to  the  Supreme  Court  of  the 
United  States, — this  case  is  distia- 
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preme  Court,  it  was  held  that  such  a  case  does  not  arise 
under  a  law  of  the  United  States,  within  the  meaning  of  the 
judiciar}^  act,  where  there  is  no  question  of  Federal  law  in 
controversy.^^ 

The  same  general  principles  apply  to  cases  in  which  it  is 
sought  to  base  jurisdiction  upon  the  land  laws  of  the  United 
States.  If  a  case  arises  directly  under  such  land  laws  of  the 
United  States,  a  Circuit  Court  may  take  jurisdiction,  origi- 
nally or  by  removal  from  a  State  Court.^*     But  a  claim  of 


guished  in  Shoshone  Min.  Co.  v. 
Rutter,  59  U.  S.  App.  538,  31  C.  C.  A. 
223,  87  Fed,  801,  and  s.  c,  Rutter  v. 
Shoshone  Min.  Co.,  75  Fed.  37,  and 
held  not  to  overrule  the  cases  upon 
which  that  case  is  based,  though 
the  decision  upon  appeal  was  that 
of  Judges  Ross  and  Hawley  only. 
Judge  Gilbert  filing  a  dissenting 
opinion; 

Perego  v.  Dodge,  163  U.  S.  160, 
16  Sup.  Ct.  971,  41  L.  113,— this 
case  repudiates  the  assumption  in 
Burke  v.  Bunker  Hill  &  S.  M.  &  C. 
Co.,  46  Fed.  644,— which  case  is  fol- 
lowed (though  this  assumption  is 
not  expressly  repeated),  in  Rutter 
V.  Shoshone  Min.  Co.,  supra,  Sho- 
shone Min.  Co.  V.  Rutter,  supra,— 
that  the  United  States  is  substan- 
tially a  party  thereto  and  bound 
by  the  judgment  rendered  in  a 
proceeding  under  Rev.  St.  U.  S., 
§  2326,  as  amended  by  21  St.  at  L. 
505,  1  Supp.  324. 

The  United  States  cannot  be  sued 
directly  to  enforce  a  conveyance  of 
land.     It  is  so  decided  in 

United  States  v.  Jones,  131  U.  S. 
1,  9  Sup.  Ct.  609,  33  L.  90  (reversing 
Jones  V.  United  States,  35  Fed.  501, 
13  Sawy.  .341,  and  Montgomery  v. 
United  States,  36  Fed.  4,  13  Sawy. 
383),  approved.  Last  Chance  Min- 
ing Co.  V.  Tyler  Min.  Co.,  157  U.  S. 
683,  15  Sup.  Ct.  733,  39  L.  859. 
While  a  judgment  in  such  pro- 


ceeding is  conclusive  between  the 
parties,  the  Government  is  not 
bound  thereby. 

Doe  V.  Waterloo  Min.  Co.,  44 
U.  S.  App.  204,  17  C.  C.  A.  190,  70 
Fed.  455. 

18  Blackburn  v.  Portland  Gold 
Min.  Co.,  175  U.  S.  571,  20  Sup.  Ct. 
222,  44  L.  276,  approving  Trafton  v. 
Nougues,  24  Fed.  Cas.  123,  4  Sawy. 
178,  4  Cent.  Law  J.  228,  13  Pac. 
Law  Rep.  49; 

Shoshone  Min.  Co.  v.  Rutter,  177 
U.  S.  505,  20  Sup.  Ct.  726,  44  L.  864, 
reversing  s.  c,  59  U.  S.  App.  538, 
31  C.  C.  A.  223,  87  Fed.  801,  cited 
in  preceding  note. 

1*  Spokane  Falls  &  N.  R.  Co.  v. 
Ziegler,  167  U.  S.  65,  17  Sup.  Ct. 
728,  42  L.  79  (removed  from  a  State 
court); 

Mitchell  V.  Smale,  140  U.  S.  406, 
11  Sup.  Ct.  819,  35  L.  442  (removed 
under  the  act  of  1875  upon  a  show- 
ing of  a  Federal  question  in  the  pe- 
tition for  removal); 

Doolan  v.  Carr,  125  U.  S.  618,  8 
Sup.  Ct.  1228,  31  L.  844  (in  which 
the  Circuit  Court  was  held  to  have 
original  jurisdiction); 

Kansas  Pac.  R.  Co.  v.  Atchison, 
T.  &  S.  F.  R.  Co.,  112  U.  S.  414,  5 
Sup.  Ct.  208,  28  L.  794  (original  ju- 
risdiction); 

Florida  C.  &  P.  R.  Co.  v.  Bell,  59 
U.  S.  App.  189,  31  C.  C.  A.  9,  87 
Fed.  369  (but  the  Supreme  Court 
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title  under  a  law  of  tlie  United  States,  where  the  validity  or 
construction  of  the  law  is  not  in  dispute,  does  not  make  a 
suit  one  arising  under  such  law.^^  Cases  in  which  the  title 
to  land  depends  upon  the  construction  of  the  statutes  and 


reversed  this  case  and  disapproved 
the  next  case  cited,  hokliug  that 
the  facts  did  not  warrant  the  tak- 
ing of  Federal  jurisdiction,  Florida 
Cent.  &  P.  R.  Co.  v.  Bell,  176  U.  S. 
321,  20  Sup.  Ct.  399,  44  L.  486); 

Evans  v.  Durango  Land  &  Coal 
Co.,  49  U.  S.  App.  320,  25  C.  C.  A. 
531,  80  Fed.  433; 

St.  Paul,  M.  &  M.  R.  Co.  v.  St. 
Paul  &  N.  P.  R.  Co.,  32  U.  S.  App. 
372,  15  C.  C.  A.  167,  68  Fed.  2; 

Michigan  v.  Jackson,  L.  &  S.  R. 
Co.,  37  U.  S.  App.  220,  16  C.  C.  A. 
345,  69  Fed.  116  (removed  from  a 
State  court); 

Green  v.  Valley,  101  Fed.  882; 

King  V.  St.  Louis,  98  Fed.  641; 

Linkswiler  v.  Schneider,  95  Fed. 
203; 

Pierce  v.  MoUiken,  78  Fed.  196,  a 
case  of  very  doubtful  authority; 

Southern  Pac.  R.  Co.  v.  Town- 
send,  62  Fed.  161  (in  which  the  Fed- 
eral question  was  raised  by  the 
defendant's  petition  for  removal, 
as  is  not  now  permissible); 

Eaton  V.  Calhoun,  47  Fed.  422, 
2  Flip.  593  (a  case  in  which  there  is 
grave  doubt  of  the  sufficiency  of 
the  complaint); 

Dunton  v.  Muth,  45  Fed.  390  (a 
controversy  under  the  town  site 
act); 

Carr  v.  Fife,  44  Fed.  713  (removed 
from  a  State  court),  affirmed,  s.  c, 
156  U.  S.  494,  15  Sup.  Ct.  427,  39  L. 
508; 

Jones  V.  Florida  C.  &  P.  R.  Co., 
41  Fed.  70  (doubted  in  Kingu.  Law- 
eon,  84  Fed.  209,  212); 

Miller  v.  Wattier,  24  Fed.  49,  11 
Sawy.  74. 


Although  plaintiff  asserts  the 
existence  of  a  Federal  controversy, 
jurisdiction  will  not  be  retained  by 
a  United  States  Circuit  Court  when 
it  appears  that  in  reality  no  Fed- 
eral controversy  exists. 

Post  §  201; 

Southern  Pac.  R.  Co.  v.  Whit- 
taker,  47  Fed.  529; 

Slayton  Miu.  Co.  v.  Woody,  50 
Fed.  633; 

Crystal  Springs  Land  &  Water 
Co.  V.  Los  Angeles,  82  Fed.  114,  af- 
firmed, s.  c,  177  U.  S.  169,  20  Sup. 
Ct.  573,  44  L.  720,  quoted  ante  §  101, 
note  11. 

15  Florida  Cent.  &  P.  R.  Co.  v. 
Bell,  176  U.  S.  321,  20  Sup.  Ct.  399, 
44  L.  486; 

Iloadley  v.  San  Francisco,  94 
U.  S.  4,  24  L.  34; 

King  V.   Lawson,    84   Fed.    209; 

Butler  V.  Shafer,  67  Fed.  161; 

Los  Angeles  Farming  &  Milling 
Co.  V.  Hoff,  48  Fed.  340; 

Austin  V.  Gagan,  39  Fed.  626,  14 
Sawy.  151,  5  L.  R.  A.  476; 

Theurkauf  v.  Ireland,  27  Fed. 
769,  11  Sawy.  512. 

' '  Under  any  other  rule  the  Circuit 
Court  would  have  jurisdiction — at 
least  until  the  want  of  jurisdiction 
is  disclosed  at  the  trial — in  every 
action  of  ejectment,  where  either 
party  traces  title  to  a  United  States 
patent,  no  matter  what  the  matters 
of  contest  may  be,  and  thus  nearly 
all  the  litigation  respecting  titles 
to  lands  lying  west  of  the  Alleghany 
Mountains  might  be  swept  into  the 
National  Courts."  Austin  v.  Ga- 
gan, supra. 
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rules  governing  the  lien  of  judgments  of  a  United  States 
Court  arise  under  the  laws  of  the  United  States ;  ^'^  hut  the 
fact  that  the  plaintiff  claims  title  to  land  through  a  sale  thereof 
by  a  United  States  marshal  upon  a  judgment  of  a  United 
States  Court,  is  not,  of  itself,  sufficient  to  show  that  the  suit 
arises  under  a  law  of  the  United  States  so  as  to  be  remov- 
able.^' 


16  Cooke  V.  Avery,  147  U.  S.  375, 
13  Sup.  Ct.  340,  37  L.  209  (action 
begun  in  United  States  Circuit 
Court); 

Sowles  V.  Witters,  46  Fed.  497 
(removed  from  a  State  court). 

1"  New  Orleans  v.  Seixas,  35  La. 
Ann.  .36. 

"  If  the  marshal  sells  a  tract  of 
land  to  A,  and  B  sets  up  title  to  it, 
claiming  under  an  older  and  better 
title  than  that  derived  from  the 
marshal's  sale,  the  argument  is  that 
the  case  presented  is  one  arising 
under  the  laws  of  the  United  States. 
Such  a  position  is  not  tenable. 
Now,  in  the  case  under  consider- 
ation, the  plaintiff  sets  up  title  by- 
virtue  of  the  marshal's  sale  to  him- 
self of  the  premises  in  controversy. 
It  does  not  appear  that  the  validity 
of  this  sale,  or  of  the  proceedings 
of  the  marshal  antecedent  to  the 
sale,  or  of  the  judgment  under 
which  the  sale  was  made,  is  at  all 
questioned."  Gay  v.  Lyons,  10 
Fed.  Cas.  112,  3  Woods  56. 
In 

Carson  v.  Dunham,  121  U.  S.  421, 
7  Sup.  Ct.  1030,  30  L.  992, 
which  was  removed  (but  the  Court 
held  improperly  so),  when  the  de- 
fendant could  by  his  answer  and 
his  petition  for  removal  bring  into 
the  case  a  Federal  question,  it  was 
alleged  in  the  petition  for  removal : 
"  V.  That  the  defendant  holds 
title  to  Dean  Ilall  plantation,  the 
property  involved  in  this  suit  and 


mentioned  in  the  complaint  in  the 
above  entitled  suit,  under  an  au- 
thority exercised  under  the  United 
States;  to  wit,  under  a  conveyance 
from  the  United  States  marshal  for 
the  District  of  South  Carolina, 
made  under  a  decree  of  the  United 
States  Circuit  Court  for  the  said 
District,  all  of  which  will  more 
fully  appear  by  her  answer,"  — 
and  the  answer  pleaded  the  specific 
facts  upon  which  these  general  con- 
clusions wei'e  based. 
The  Court  said: 

"It  is  an  attempt  to  enforce  an 
ordinary  property  right,  acquired 
under  the  authority  of  judgments 
and  decrees  in  the  Courts  of  the 
United  States,  without  presenting 
any  question  'distinctly  involving 
the  laws  of  the  United  States.' 
The  suit,  therefore,  as  now  pre- 
sented, is  not  one  arising  under 
the  Constitution  and  laws  of  the 
United  States,  within  the  meaning 
of  that  term  as  used  in  the  removal 
act  of  1875;  but  if,  in  deciding  the 
case,  the  highest  court  of  the 
State  shall  fail  to  give  full  effect  to 
the  authority  exercised  under  the 
United  States,  as  shown  by  the 
judgments  and  decrees  of  their 
Courts,  relied  on  to  support  the 
title  of  Mrs.  Carson,  its  decision 
in  that  regard  may  be  the  subject 
of  review  by  this  Court  under  sec- 
tion 709.  The  petition  for  the 
removal  and  the  answer,  taken 
together,  set  up  and  claim  in  her 
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An  allegation  by  plaintiff  in  the  complaint  in  a  suit  for  the 
assignment  of  dower,  that  a  certain  judgment  which  had  been 
obtained  in  the  Circuit  Court  of  the  United  States,  in  a  suit 
to  which  she  (such  plaintiff)  was  not  a  party,  had  been  ob- 
tained by  collusion  between  the  parties  thereto,  and  did  not 
conclude  her  upon  certain  questions  arising  under  a  deed  of 
trust,  is  insufficient  to  give  the  Circuit  Court  jurisdiction  of 
such  suit  upon  removal  as  one  arising  under  the  Constitution 
or  laws  of  the  United  States. ^^ 

A  suit  to  test  the  validity  of  the  consolidation  of  corpora- 
tions under  acts  of  Congress  was  held  by  tlie  Supreme  Court 
to  arise  under  such  laws  and  to  be  removable. ^'-^ 

A  claim  that  taxes  have  been  levied  in  violation  of  some 
law  of  the  United  States  has  often  been  made  the  basis  of 
Federal  jurisdiction  in  suits  to  enjoin  the  collection  of  such 
taxes,^  and  sometimes  the  basis  of  suits  to  recover  back  such 


behalf  a  right  derived  from  an 
authority  exercised  under  tlie 
United  States,  but  not  necessarily 
under  the  laws  of  the  United  States, 
within  the  meaning  of  that  term 
as  used  in  the  removal  act." 

Compare  a  case  as  to  the  appel- 
late jurisdiction  of  the  Supreme 
Court  under  Rev.  St.,  §  709: 

Avery  v.  Popper,  179  U.  S.  305, 
21  Sup.  Ct.  94,  45  L.— . 

IS  "The  effort  of  Mrs.  Walker  is 
not  to  avoid  the  judgment  as  be- 
tween the  parties,  but  to  show  that 
as  to  her,  she  not  being  a  party,  it 
has  no  effect.  This  raises  no  ques- 
tion under  the  authority  of  the 
United  States."  Rand  v.  Walker, 
117  U.  S.  340,  6  Sup.  Ct.  769,  29  L. 
907. 

i«  Ames  V.  Kansas,  111  U.  S.  449, 
4  Sup.  Ct.  437,  28  L.  482  (removed 
under  the  act  of  1875). 

2^  Holt  V.  Indiana  Manuf'g  Co., 
176  U.  S.  08,  20  Sup.  Ct.  272,  44  L. 
374;  s.  c,  46  U.  S.  App.  717,  25 
C.  C.  A.  .301,  80  Fed.  1,  in  which 
Judge    Baker  decided  at   Circuit 


that  the  capital  stock  of  a  corpora- 
tion invested  in  patent-rights  is 
not  liable  to  taxation,  the  Circuit 
Court  of  Appeals  dismissed  an  ap- 
peal from  the  decision,  and  the 
Supreme  Court  on  an  appeal  to  it 
reversed  tlio  judgment  for  want  of 
jurisdiction,  the  sum  in  dispute 
not  exceeding  $2,000; 

And  bank  cases  b;ised  upon  Rev. 
St.  U.  S.,  §  5219,  which  prohibits 
discrimination  against  bank  stock 
in  the  taxation  thereof: 

Pelton  V.  Commercial  National 
Bank,  101  U.  S.  143,  25  L.  901; 

Cummings  r.  Merchants'  Na- 
tional Bank,  101  U.  S.  153,  25  L. 
903; 

Mercantile  Nat.  Bank  v.  New 
York,  121  U.  S.  138,  7  Sup.  Ct.  826, 
.30  L.  895; 

National  Newark  Banking  Co.  v. 
Newark,  121  U.  S.  103,  7  Sup.  Ct. 
839,  .30  L.  904; 

Tliird  Nat.  Bank  v.  Mylin,  76 
Fed.  385; 

Puget  Sound  N;it.  Bank  v.  King 
County,  57  Fed.  433; 
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taxes  when  they  have  already  been  paid.^^  The  fact  that  a 
United  States  Court  has  decided  in  another  case  that  certain 
taxes  were  illegally  levied  will  not  make  a  suit  to  recover 
them  one  arising  under  a  law  of  the  United  States.^  The 
ordinance  of  1787,  passed  by  the  Continental  Congress  for 
the  government  of  the  Northwest  Territory,^^  is  a  law  of  the 


Sioux  Falls  Nat.  Bank  v.  Swen- 
son,  48  Fed.  621; 

Whituey  Nat.  Bank  v.  Parker, 
41  Fed.  402; 

First  Nat.  Bank  v.  Richmond,  39 
Fed.  309; 

Richards  u.  Rock  Rapids,  31  Fed. 
505; 

First  Nat.  Bank  v.  Lucas  County, 
25  Fed.  749; 

Covington  City  Nat.  Bank  v.  Cov- 
ington, 21  Fed.  484; 

Exchange  Nat.  Bank  v.  Miller,  19 
Fed.  372; 

Union  Nat.  Bank  v.  Miller,  15 
Fed.  703; 

Evansville  Nat.  Bank  v.  Britton, 
8  Fed.  867,  10  Biss.  503,  affirmed, 
s.  c,  105  U.  S.  322,  26  L.  10.j3; 

First  Nat.  Bank  v.  Farwell,  7 
Fed.  518,  10  Biss.  270; 

First  Nat.  Bank  v.  Waters,  7  Fed. 
152,  19  Blatchf.  242; 

Albany  City  Nat.  Bank  v.  Maher, 
6  Fed.  417,  19  Blatchf.  175; 

National  Albany  Exchange  Bank 
V.  Hills,  5  Fed.  248,  18  Blatchf.  278, 
reversed  upon  the  merits,  Hills  v. 
National  Albany  Exchange  Bank, 
105  U.  S.  319,  12  Fed.  93,  26  L. 
1052; 

City  Nat.  Bank  v.  Paducah,  5 
Fed.  Cas.  755,  2  Flip.  61,  5  Cent. 
Law  J.  347,  1  Thomp.  Nat.  Bank 
Cas.  300. 

Jurisdiction  in  the  earlier  of 
these  bank  cases  might  also  be 
based  upon  Rev.  St.  U.  S.,  §629, 
el.  10,  which  gave  to  United  States 
Circuit  Courts  jurisdiction  of  all 
suits  by  or  against  National  banks 


established  in  the  District  for  which 
the  Court  is  held ;  but  this  general 
right  to  sue  because  of  theFeileral 
character  of  the  corporation  was 
taken  away  by  the  act  of  July  12, 
1882,  22  St.  at  L.  162,  1  Supp.  353, 
§4,  and  the  present  judiciary  act 
contains  the  same  provision  in 
substance,  ante  §18;  see,  also, 
post  §  106,  and  notes  24,  25,  26. 
Since  the  passage  of  the  act  of 
1882,  the  cases  cited  have  been 
based  exclusively  upon  the  Fed- 
eral character  of  the  controversy 
as  to  the  taxes  in  dispute.  This 
expressly  appears  from  Union  Nat. 
Bank  ».  Miller,  supra,  and  some  of 
the  later  cases. 

21  Stanley  v.  Albany  County,  6 
Fed.  561,  19  Blatchf.  147,  affirmed 
in  part  and  reversed  in  part,  upon 
the  merits,  Albany  County  v.  Stan- 
ley, 105  U.  S.  305,  12  Fed.  82,  26  L. 
1044;  retried,  Stanley  v.  Albany 
County,  15  Fed.  483,  21  Blatchf. 
249;  affirmed,  s.  c,  121  U.  S.  535, 
7  Sup.  Ct.  1234,  30  L.  1000. 

22Berger  v.  Douglas  County,  5 
Fed.  23,  2  McCr.483  (suit  remanded 
to  State  court). 

23  1  U.  S.  St.  at  L.,  p.  51,  note  a; 

Organic  Laws  of  the  United 
States,  p.  13,  prefixed  to  2  Ed.  Rev. 
St.  U.  S. ; 

Charters  and  Constitutions  of 
the  United  States  (2  Ed.),  p.  429; 

3  Rev.  St.  Ind.  1894,  p.  882;  Rev. 
St.  Ind.  1881,  p.  1427; 

1  Starr  &  Cur.  Ann.  St.  111. 
(2Ed.),  p.  42; 

Compiled  Laws,  Mich.  1897,  p.  51; 
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United  States,  so  that  a  suit  arising  thereunder  to  avoid  the 
payment  of  taxes  is  within  the  jurisdiction  of  a  United  States 
Circuit  Court.24  Under  the  act  of  1875,  a  defence  to  a  suit 
to  collect  taxes  alleging  their  assessment  in  violation  of  an 
act  of  Congress,  would  make  the  suit  removable,''^^  but  that 
is  not  now  the  law.''^*'  A  suit  by  property  owners  against  the 
officers  of  a  county  and  the  owner  of  a  judgment  against  the 
county  rendered  by  a  Circuit  Court  of  the  United  States  to 
enjoin  the  enforcement  of  a  mandamus  of  such  Court  for  the 
collection  of  such  judgment  against  the  county  by  the  levy 
of  a  tax  upon  the  property  of  the  plaintiffs  and  others  simi- 
larly situated  is  held  to  arise  under  the  laws  of  the  United 
States  and  to  be  removable  from  a  State  court  to  a  Circuit 
Court  of  the  United  States.^" 

A  suit  on  the  bond  of  a  cashier  of  a  National  bank  is  held 
to  arise  under  a  law  of  the  United  States.^^  A  suit  on  a 
Federal  contractor's  bond,  for  the  benefit  of  a  private  claim- 
ant, may  be  brought  in,  or  removed  to,  a  Circuit  Court,'-^  if 
the  amount  in  dispute  exceeds  |2,000,  exclusive  of  interest 
and  costs. ^^ 

A  suit  by  a  telegraph  company  that  had  complied  with  the 
act  of  Congress  as  to  telegraph  companies  ^^  was  once  held  to 


1  Rev.  St.  Minn.  1894,  p.  xlvi; 

1  Rev.  St.  Wis.  1898,  p.  36. 

^  Wau-pe-man-qua  y.  Aldricb,  28 
Fed.  489  (see  further  mention  of 
this  case,  post  §  105  and  note  9). 

25  Southern  Pac.  R.  Co.  v.  Cali- 
fornia, 118  U.  S.  109,  6  Sup.  Ct. 
993,  30  L.  103,  wliich  involved  the 
riglit  of  a  State  to  tax  a  franchise 
granted  by  the  United  States. 

^Ante  §  101,  auth.  note  7. 

27  First  Nat.  Bank  v.  Society  for 
Savings,  42  U.  S.  App.  517,  25  C.  C. 
A.  4CG,  80  Fed.  581. 

28 Rev.  St.  U.S.,  §5136,  cl.  5; 

Walker  v.  Windsor  Nat.  Bank,  5 
U.  S.  App.  423,  5  C.  C.  A.  421,  56 
Fed.  76. 

23  United  States  v.  American 
Bonding  &  T.  Co.,  61  U.  S.  App. 
584,  32  C.  C.  A.  420,  89  Fed.  925, 


affirming  s.  c,  89  Fed.  921; 

United  States  v.  National  Surety 
Co.,  34  C.  C.  A.  526,  92  Fed.  549; 

United  States  v.  Bundle,  40  C.  C. 
A.  450,  100  Fed  400; 

United  States  v.   Kimpland,   93 
Fed.  403. 

35^n<e§§81,  82; 

United  States  v.  Henderlong,  102 
Fed.  2. 

In 

United  States  v.  National  Surety 
Co.,  34  C.  C.  A.  526,  92  Fed.  549, 
the  amount  in  dispute  was  only 
$842.98;  but  the  question  of  juris- 
diction vras  not  raised.  In  other 
cases,  the  amount  in  dispute  does 
not  appear  from  the  opinions,  but 
was  probably  much  below  $2,000. 

31  Act  of  July  24,  1866,  14  St.  at 
L.  221. 
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be  a  removable  one,  because  it  arose  under  such  act.^  But 
as  the  questions  of  law  suggested  as  authorizing  a  removal 
have  been  settled,  such  a  case  is  not  now  removable.^ 

A  suit  by  an  assignee  in  bankruptcy,  to  set  aside  a  fraud- 
ulent conveyance  made  by  the  bankrupt,  under  the  former 
bankrupt  law,  was  one  arising  under  a  law  of  the  United 
States,  and  was  removable  from  a  State  court.^^  So  a  de- 
fence based  upon  the  bankrupt  law,  to  a  suit  in  a  State 
court,  made  the  suit  a  removable  one.^^  A  suit  by  a  dis- 
charged bankrupt,  brought  in  a  State  court,  against  a  citi- 
zen of  the  same  State,  to  enjoin  a  sale  upon  execution  against 
him  of  his  homestead  exempted  to  him  in  the  bankruptcy  pro- 
ceedings, the  judgment  having  been  rendered  and  the  lien 
thereof  obtained  by  the  creditor  prior  to  the  adjudication  in 
bankruptcy,  and  at  a  date  when  no  exemption  was  allowed 
by  the  State  law,  was  held  not  to  be  removable  as  a  suit  aris- 
ing under  the  laws  of  the  United  States,  but  one  "  to  be  de- 
termined by  the  laws  of  the  State,  and  in  the  State  courts."  ^ 


32  "  Whether  the  complainant 
acquired  any  exclusive  right  as 
against  the  telegraph  companies, 
the  defendants,  to  build  or  main- 
tain its  lines  upon  the  lands  of  the 
railway  company;  whether  it  ac- 
quired any  easement  not  subject  to 
a  co-extensive  easement  in  favor  of 
the  other  telegraph  companies; 
and  whether  any  easement  it  may 
have  acquired  is  of  such  character 
as  would  entitle  it  to  compensation 
before  the  other  telegraph  com- 
panies can  occupy  the  lands  of  the 
railway  company  with  their  lines, 
are  all  questions  which  may  depend 
upon  the  force  and  effect  of  the  act 
of  Congress  of  July  24,  1866,  and 
arise  under  the  issues  presented  by 
the  pleadings.  The  suit  was  there- 
fore properly  removed  from  the 
State  court  as  a  controversy  arising 
under  the  laws  of  the  United 
States."  Western  Union  Tel.  Co. 
V.  National  Tel.  Co.,  19  Fed.  561. 

^Western  Union  Tel.  Co.  v.  Ann 


Arbor  R.  Co.,  178  U.  S.  2.39,  20  Sup. 
Ct.  867,  44  L.  1052. 

**  The  State  courts  and  the 
United  States  Circuit  Courts  had 
concurrent  jurisdiction  of  nearly 
all  cases  under  that  law. 

Lathrop  v.  Drake,  91  U.  S.  516, 
23  L.  414; 

Eyster  v.  Gaff,  91  U.  S.  521,  23  L. 
403; 

McKenna  v.  Simpson,  129  U.  S. 
506,  9  Sup.  Ct.  365,  32  L.  771 ; 

Woolridge  v.  McKenna,  8  Fed. 
650,  677. 

85  Connor  u.  Scott,  6  Fed.  Cas.  313, 
4  Dill.  242,  3  Cent.  Law  J.  305. 

36  King  V.  Neill,  26  Fed.  721. 

(If    any    United     States    Court 
could  take   jurisdiction,   it  would 
be  the  District  Court- 
Jeffries  V.  Bartlett,  20  Fed.  496, 

Adams  v.  Crittenden,  17  Fed.  42, 
4  Woods  618— 

and  tins  of  itself,  under  the  act  of 
1887-8  would  exclude  a  removal  to 
the  Circuit  Court.) 
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Under  the  present  bankrupt  act,  a  Circuit  Court  has  no  juris- 
diction, either  by  original  process  or  by  removal,  of  a  suit  by 
or  against  a  trustee  in  bankruptcy  concerning  the  pro[)erty 
acquired  or  claimed  by  the  trustee,  by  reason  of  the  Federal 
character  of  such  officer,  nor  of  any  other  suit  brought  by  a 
trustee,  because  of  his  official  character,  except  by  the  con- 
sent of  the  defendant.^" 

In  a  suit  brought  to  restrain  the  defendants  from  unlawful 
competition  in  business,  the  complaint  alleging  that  the  de- 
fendants are  fraudulently  selling  a  liqueur  or  cordial  in  imita- 
tion of  that  of  the  plaintiff,  by  using  labels,  bottles,  and  other 
accessories  in  imitation  of  those  previously  used  by  the  plain- 
tiff, though  the  plaintiff  has  had  a  patent  thereon  which  has 
expired,  the  question  is  one  to  be  determined  by  the  principles 
of  general  jurisprudence,  and  does  not  arise  under  the  laws 
of  the  United  States,  so  as  to  make  the  suit  removable.^^ 


87  30  St.  L.  544,  2  Supp.  843,  §  23, 
quoted  in  part  below: 

"  Sec.  23.  .Jurisdiction  of  United 
States  and  State  courts, — 

"a  The  United  States  Circuit 
Courts  shall  have  jurisdiction  of 
all  controversies  at  law  and  in 
equity,  as  distinguished  from  pro- 
ceedings in  bankruptcy,  between 
trustees  as  such  and  adverse  claim- 
ants concerning  the  property  ac- 
quired or  claimed  by  the  trustees, 
in  the  same  manner  and  to  the 
same  extent  only  as  though  bank- 
ruptcy proceedings  had  not  been 
instituted  and  such  controversies 
had  been  between  the  bankrupts 
and  such  adverse  claimants. 

"6  Suits  by  the  trustee  shall 
only  be  brought  or  prosecuted  in 
the  courts  where  the  bankrupt, 
whose  estate  is  being  administered 
by  such  trustee,  might  have 
brought  or  prosecuted  them  if  pro- 
ceedings in  bankruptcy  had  not 
been  instituted,  unless  by  consent 
of  the  proposed  defendant." 

The  text  is  indirectly  sustained, 


if  not  directly,  by 

Bardes  v.  Hawarden  Bank,  178 
U.  S.  524,  sub  nom.  Bardes  v.  First 
I^at.  Bank,  20  Sup.  Ct.  1000,  44  L. 
1175,  51  Cent.  Law  J.  87; 

In  re  Seivers,  91  Fed.  366,  372-3; 

Heath  v.  Shaffer,  93  Fed.  647; 

Goodier  v.  Barnes,  94  Fed.  798; 

In  re  iSTewberry,  97  Fed.  24; 

Perkins  v.  McCauley,  98  Fed,  286. 

^  Societe  (with  an  unpronounce- 
able French  name)  v.  Cook,  40  Fed. 
382.  The  word  "liquor"  in  this 
case  is  evidently  a  misprint  for 
'■'■liqueur,''''  as  in  the  statutes  re- 
viewed in  Hollender  v.  Magone,  149 
U.  S.  586,  13  Sup.  Ct.  932,  37  L.  860. 

The  Supreme  Court  in 

Singer  Manuf'g  Co.  v.  June 
Manuf'g  Co.,  163  U.  S.  109,  16  Sup. 
Ct.  1002,  41  L.  118,  reversing  s.  c, 
41  Fed.  208, 

gives  an  elaborate  discussion  of 
the  subject  of  unfair  competition 
in  business  under  color  of  the  de- 
fendant's right  to  manufacture 
articles,  in  that  case  sewing  ma- 
chines, of  the  kind  formerly  covered 
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A  suit  upon  an  injunction  or  supersedeas  bond  given  in  a 
United  States  Court  is  held  to  arise  under  a  law  of  the  United 
States  .39 

A  suit  growing  out  of  the  Chicago  drainage  canal  and 
requiring  a  construction  of  certain  acts  of  Congress,  was 
held  to  be  a  removable  one,  as  arising  under  the  laws  of  the 
United  States.^^ 

§  105.  To  give  a  United  States  Circuit  Court  jurisdic- 
tion of  a  suit  as  one  arising  under  a  treaty  of  the  United 
States,  the  plaintiff's  right  of  action  must  be  based  di- 
rectly upon  such  treaty. — The  restrictive  construction  of 
the  language  of  the  present  judiciary  act,i  to  which  reference 
has  been  made  in  the  preceding  sections,^  has  been  applied  in 
determining  what  cases  arise  under  a  treaty  of  the  United 
States.  It  is  not  enough  that  a  question  may  possibly  arise 
in  the  progress  of  a  case  depending  upon  the  construction  of 
a  treaty.  The  plaintiff  must  base  his  right  to  recover  directly 
upon  such  treaty.  Suits  involving  rights  under  old  Spanish 
and  Mexican  grants,  that  are  protected  by  the  treaty  of 
Guadalupe  Hidalgo,^  do  not  arise  under  such  treaty,  so  as 
to  give  a  United  States  Circuit  Court  original  jurisdiction 
thereof,  when  no  question  is  raised  by  plaintiffs  as  to  the 
validity  or  construction  of  such  treaty.*     Nor  are  such  suits 


by  patents  held  by  plaintiff,  wliich 
have  expired.  Although  the  ques- 
tion is  not  mentioned,  jurisdiction 
seems  to  have  been  based  exclu- 
sively upon  the  diverse  citizenship 
of  the  parties. 

89  Leslie  v.  Brown,  61  U.  S.  App. 
727,  32  C.  C.  A.  556,  90  Fed.  171; 

Crane  v.  Buckley,  105  Fed.  401. 

«  Illinois  V.  Chicago,  98  Fed.  150. 

§  105. 

lAnte  §§6,  7. 

2^n«e§§  100-104. 

39  St.  at  L.  922,  929-30,  art.  VIII; 
Rev.  St.  U.  S.,  Pubhc  Treaties  492, 
495-6,  art.  VIII. 

*  Crystal  Springs  Land  <fe  W.  Co. 
V.  Los  Angeles,  76  Fed.  148;  s.  c,  82 
Fed.  114. 


In  the  later  decision  of  this  case, 
it  is  said,  pp.  117-118: 

"  Where  the  parties  claim  under 
Spanish  or  Mexican  grants,  con- 
firmed and  patented  by  the  United 
States,  and  the  controversy  is  only 
as  to  what  were  the  rights  acquired 
by  the  parties  respectively,  or  their 
predecessors  in  interest,  under  the 
Spanish  or  Mexican  governments, 
it  being  conceded  that  the  riglits 
so  acquired,  whatever  they  may 
have  been,  were  included  in  the 
confirmation  and  quitclaimed 
through  the  patent  of  the  United 
States,  Federal  jurisdiction  does 
not  exist;  and  it  is  immaterial 
whether  such  rights  were  acquired 
through  the  original  grants  or  trans- 
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removable  from  State  courts,  as  arising  under  such  treaty,  if 
begun  therein.^  Decisions  of  the  Supreme  Court  as  to  its 
appellate  jurisdiction  under  Rev.  St.  U.  S.,  §  709,  support 
these  statements  of  the  law.*^     In  a  case  already  cited,'  it  was 


actions  subsequent  thereto.  In 
the  case  at  bar,  as  appears  from 
the  pleadings,  defendant  concedes 
the  validity  of  the  Mexican  and 
Spanish  grants,  and  patents  issued 
thereon,  through  which  complain- 
ants derive  title,  and  that  said 
grants  and  patents  include  the 
lands  they  purport  to  grant.  The 
matter  in  dispute  is  whether  or  not 
the  waters  percolating  under  said 
lands  passed  with  the  original 
gi-ants  thereof,  and  the  determina- 
tion of  this  question  does  not  re- 
quire a  construction  of  the  Consti- 
tution or  any  treaty  or  statute  of 
the  United  States,  but  depends 
upon  the  laws  of  Mexico  and 
Spain." 

This  decision  was  affirmed  Per 
Curiam,  s.  c,  177  U.  S.  169,  20 
Sup.  Ct.  573,  44  L.  720,  quoted 
ante  §  101,  note  11. 

s"The  only  question  in  the  case 
seems  to  be  this:  Conoediug  that 
both  parties  had  grants  of  tracts 
of  land,  that  each  grant  was  con- 
firmed, that  a  patent  issued  for 
each  rancho  as  confirmed,  and  that 
the  tract  in  controversy  in  this  case 
is  covered  by  [the]  grants  and  pat- 
ents, which  party  acquired  the  title 
to  the  tract  in  controversy?  And 
that  depends  upon  which  in  fact 
acquired  the  oldest  effective  grant. 
That  question  is  to  be  determined 
by  an  examination  of  the  proceed- 
ings of  the  Spanish  and  Mexican 
governments  in  making  the  in- 
choate grants  to  the  respective 
parties,  and  upon  the  subsequent 
acts  of  the  parties  and  Mexican  gov- 


ernment under  the  grants,  and  be- 
fore the  cession  of  California  to  the 
United  States;  or  upon  the  facts 
and  [the]  laws  of  Mexico  in  force 
in  California  before  its  acquisition 
by  the  United  States."  McFadden 
V.  Robinson,  22  Fed.  10,  10  Sawy. 
398. 

c  California  Powder  Works  v. 
Davis,  1.51  U.  S.  389,  14  Sup.  Ct. 
350,  38  L.  206; 

Phillips  V.  Mound  City  L.  &  W. 
Ass'n,  124  U.  S.  605,  8  Sup.  Ct.  657, 
31  L.  588; 

San  Francisco  v.  Scott,  111  U.  S. 
768,  4  Sup.  Ct.  688,  28  L.  593,— 
cases  in  which  jurisdiction  was 
held  not  to  arise  under  the  treaty 
of  Guadalupe  Hidalgo; 

Kennedy  v.  Huut,  7  How.  586, 
593,  12  L,  829,  833,  a  case  involving 
rights  under  Spanish  grants  in 
what  was  formerly  part  of  Florida 
— writ  of  error  dismissed; 

New  Orleans  v.  DeArmas,  9  Pet. 
224,  9  L.  109,  a  case  arising  out  of 
conflicting  grants  from  France  and 
Spain  at  New  Orleans  —  writ  of 
error  dismissed. 

In  Phillips  V.  Mound  City  L.  & 
W.  Ass'n,  supra,  quoted  in  Califor- 
nia Powder  Works  v.  Davis,  supra, 
it  is  said: 

"Article  VIII  of  the  treaty  pro- 
tected all  existing  property  rights 
within  the  limits  of  the  ceded  ter- 
ritory, but  it  neither  created  the 
rights  nor  defined  them.  Their  ex- 
istence was  not  made  to  depend  on 
the  Constitution,  laws,  or  treaties 
of  the  United  States.  There  was 
nothing  done  but  to  provide  that  if 


''Ante  §104,  note  24. 
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held  by  Judge  "Woods,  with  the  approval  of  Justice  Harlan, 
that  a  suit  by  an  Indian  to  quiet  title  to  land  against  a  claim 
thereto  held  by  the  defendant  under  a  sale  thereof  for  taxes, 
arose  under  a  law  and  treaties  of  the  United  States,  when 
the  plaintiff  claimed  in  his  complaint  that  the  land  was  ex- 
empted from  taxation  under  the  ordinance  of  1787,  art.  3,^ 
and  certain  treaties  between  the  United  States  and  the  jNIiami 
Indians.  The  jurisdiction  of  the  United  States  Circuit  Court 
was  contested  by  the  defendant ;  but  as  the  plaintiff's  right 
of  action  depended  directly  upon  the  ordinance  and  treaties, 
the  jurisdiction  was  sustained.^ 

§  106.  Suits  by  or  against  corporations  organized  under 
the  laws  of  the  United  States  are  held  to  arise  under  such 
laws — Prior  to  the  act  of  1875,i  there  was  no  general  right 
to  sue  in  a  United  States  Circuit  Court,  or  to  remove  a  suit 
thereto  from  a  State  court,  because  one  of  the  parties  was  a 
Federal  corporation.  The  Bank  of  the  United  States,  or- 
ganized under  the  act  of  1816,2  was  adjudged  to  have  aright 
to  sue  and  be  sued  in  the  Circuit  Courts  of  the  United  States, 
by  vii-tue  of  the  act  of  its  incorporation.^     But  it  had  no  right. 


they  did  in  fact  exist  under  Mexican 
law,  or  by  reason  of  the  action  of 
Mexican  authorities,  they  should 
be  protected.  Neither  was  any 
provision  made  as  to  the  way  of 
determining  their  existence.  All 
that  was  left  by  implication  to  the 
ordinary  judicial  tribunals.  Any 
court,  whether  State  or  National, 
having  jurisdiction  of  the  parties 
and  of  the  subject-matter  of  the 
action,  was  free  to  act  in  the  prem- 
ises." 

This  language  is  quoted  and  ap- 
plied to  the  original  jurisdiction  of 
a  United  States  Circuit  Court  in 

Crystal  Springs  Land  &  W.  Co. 
V.  Los  Angeles,  76  Fed.  148,  152. 

8  Cited  ante  §  104,  note  23. 

*  "  There  is  no  lack  of  jurisdiction 
in  this  Court,  because,  plainly,  the 
case  presents  a  Federal  question." 
Wau-pe- man-qua  «.  Aldrich,  28  Fed. 


489,  citing  the  following  Indian 
treaties:  1  St.  at  L.  189;  7  St.  at  L. 
300;  7  St.  at  L.  458;  7  St.  at  L.  509; 
7  St.  at  L.  582;  10  St.  at  L.  1093. 

Compare 

Budzisz  V.  Illinois  Steel  Co.,  170 
U.  S.  41,  18  Sup.  Ct.  503,  42  L.  941, 
affirming  Illinois  Steel  Co.  i\  Bud- 
zisz, 82  Fed.  160. 

§106. 

1  Ante  §  6,  note  5,  §  7,  note  7. 

^  3  St.  at  L.  260. 

^Osborn  v.  Bank  of  United 
States,  9  Wheat.  738,  6  L.  204; 

Bank  of  United  States  v.  Rob- 
erts, 2  Fed.  Cas.  728,  4  Conn.  323; 

Bank  of  United  States  v.  North- 
uniborland  Bank,  2  Fed.  Cas.  726, 
4  Wash.  C.  C.  108,  4  Conn.  333; 

Magill  V.  Parsons,  4  Conn.  317. 

But  it  had  no  such  x-ight  in  the 
District  Courts. 
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under  its  charter,  to  remove  a  suit  against  it  from  a  State 
court  to  a  Circuit  Court.*  The  National-bank  act  of  Febru- 
ary 25, 1863,  gave  to  each  bank  organized  thereunder  a  general 
right  to  sue  and  be  sued  in  the  Circuit  and  District  Courts  of 
the  District  in  which  the  bank  was  located,  as  well  as  in  the  lo- 
cal courts.^  The  judiciary  act  of  1875  "^  gave  to  National  banks 
a  right  to  sue  and  be  sued  in  any  of  the  Circuit  Courts  of  the 
United  States  by  reason  of  their  incorporation  under  Federal 
laws  as  fully  as  to  other  Federal  corporations.  These  riglits 
to  sue  and  be  sued  continued  until  the  passage  of  the  act  of 
1882  to  enable  such  banks  to  continue  their  corporate  exist- 
ence.^ Such  banks  had  no  right  to  remove  cases  from  the 
State  courts  to  the  Circuit  Courts  of  the  United  States  be- 
cause of  their  incorporation  under  Federal  laws  until  the  pas- 
sage of  the  act  of  1875.*^  The  acts  incorporating  the  Union 
Pacific  Railroad  Company,^  the  Northern  Pacific  Railroad 


Bank  of  United  States  v.  Martin, 
5  Pet.  479,  8  L.  198. 

The  right  of  such  bank  to  sue 
in  the  Circuit  Courts  was  not  re- 
stricted by  the  provision  of  §  11  of 
the  judiciary  act  (ante  §  6,  note  2) 
as  to  suits  upon  assigned  choses  in 
action. 

Bank  of  United  States  v.  Plant- 
ers' Bank,  9  Wheat.  904,  6  L.  244. 

This  right  to  sue  and  be  sued  in 
the  Circuit  Courts  was  given  in 
express  terms  by  the  act  of  Con- 
gress incorporating  the  bank. 

3  St.  at  L.  266,  §  7. 

The  principal  couti'oversy  in  the 
cases  first  cited  was  as  to  the  Con- 
stitutionality of  the  section  giving 
the  right,  and  its  Constitutionality 
was  upheld. 

The  first  Bank  of  the  United 
States — that  organized  under  the 
act  of  1791 — was  not  granted  this 
right  to  sue  and  be  sued  in  the  Cir- 
cuit Courts  of  the  United  States. 

ISt.  at  L.  191; 

Bank  of  the  United  States  r. 
Deveaux,  5  Cranch  61,  86,  3  L.  38, 


44;  s.  c,  2  Fed.  Cas.  692,  1  Hall 
Law  J.  263. 

*  "  The  charter  of  the  bank  con- 
tains no  provision  authorizing  the 
removal  of  a  cause,  upon  the  ap- 
plication of  the  bank,  from  a  State 
to  a  Circuit  Court."  Ludlow  v. 
Kidd,  3  Ohio  48. 

5 12  St.  at  L.  665,  681,  §59; 

Rev.  St.  U.  S,  (2  Ed.),  §629, 
cl.  10  (Circuit  Court); 

§563,  cl.  15  (District  Court); 

§  5198  (both  Courts  concurrent 
with  State  courts); 

First  Nat.  Bank  v.  Nat.  Pahqui- 
oque  Bank,  14  Wall.  383,  20  L.  840; 

Wilson  County  v.  Third  Nat. 
Bank,  103  U.  S.  770,  26  L.  488; 

Foss  V.  First  Nat.  Bank,  3  Fed. 
185,  1  McCr.  474. 

6  Ante  §  6,  note  5,  §  7,  note  7. 

'Act  cited  note  24  to  this  sec- 
tion. 

«Ante§  7,  note  7. 

0  Act  of  July  1,  1862,  12  St.  at 
L.  489,  §  1; 

Bauman  v.  Union  Pac.  R.  Co.,  2 
Fed.  Cas.  1043,  3  Dill.  367; 
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Company,!^  II^q  Xexas  Pacific  Railroad  Company,!^  and  prob- 
ably other  special  acts,  granted  to  the  corporations  created 
by  Congress  ability  to  "  sue  and  be  sued,  plead  and  be  im- 
pleaded, defend  and  be  defended,  in  all  courts  of  law  and 
equity  within  the  United  States,"  which  language  was  held 
to  give  to  the  Circuit  and  District  Courts  of  the  United 
States  general  jurisdiction  of  suits  by  or  against  such  corpora- 
tions, concurrent  with  the  courts  of  the  several  States.  Con- 
gress piissed  a  special  act,^  wliich  became  §  640  of  the  lle- 
\'ised  Statutes,  to  permit  the  removal  from  State  courts  of 
suits  against  corporations  (other  than  banks)  organized  under 
the  laws  of  the  United  States,  upon  affidavit  of  a  defence  aris- 
ing under  or  by  virtue  of  the  Constitution  or  any  law  or  treaty 
of  the  United  States. ^^  The  Union  Pacific  Railroad  Company 
procured  this  statute  to  be  enacted  in  order  that  it  might  re- 
move the  Fisk  case.^^  The  construction  given  to  the  act  of 
1875,  §  2,1^  by  the  Supreme  Court  having  made  §  640  super- 
fluous, it  was  repealed  by  the  act  of  1887-8,  §  6.^^  Tliere 
are  several  cases,  besides  the  Fisk  case,  that  arose  under  §  640, 
but  most  of  them  now  have  only  a  historical  value. ^" 


Smith  V.  Union  Pac.  R.  Co.,  22 
Fed.  Cas.  694,  2  Dill.  278; 

Union  Pac.  R.  Co.  v.  Harris,  158 
U.  S.  326,  15  Sup.  Ct.  843,  3'J  L. 
1003. 

10  Act  of  July  2,  1864,  13  St.  at 
L.  365,  §  1. 

11  Act  of  March  3,  1871,  16  St.  at 
L.  573,  §  1. 

12  Act  of  July  27,  1868,  15  St.  at 
L.  226,  227,  §  2. 

13  "  Sec.  640.  Any  suit  com- 
menced in  any  court  other  than  a 
Circuit  or  District  Court  of  the 
United  States  against  any  corpora- 
tion other  than  a  banking  corpora- 
tion, organized  under  a  law  of  the 
United  States,  or  against  any  mem- 
ber tliei'eof  as  such  member  for 
any  alleged  liability  of  such  cor- 
poration, or  of  such  member  as  a 
member  thereof,  may  be  removed, 
for  trial,  in  the  Circuit  Court  for 


the  District  where  such  suit  is 
pending,  upon  the  petition  of  such 
defendant,  verified  by  oath,  stat- 
ing that  such  defendant  has  a  de- 
feuce  arising  under  or  by  virtue  of 
the  Constitution  or  of  any  treaty 
or  law  of  the  United  States.  Such 
removal,  in  all  other  respects,  shall 
be  governed  by  the  provisions  of 
the  preceding  section." 

For  §  639,  see  ante  §  7,  note  6. 

1*  Fisk  V.  Union  Pac.  R,  Co.,  9 
Fed.  Cas.  149,  6  Blatchf.  362;  s.  c, 
9  Fed.  Cas.  164,  8  Blatchf.  243,  13 
Int.  Rev.  Rec.  77,  3  Alb.  Law  J. 
156,  5  Am.  Law  Rev.  566;  s.  c,  9 
Fed.  Cas.  166,  8  Blatchf.  299;  s.  c, 
9  Fed.  Cas.  167,  10  Blatchf.  518. 

1^  Ante  §  7,  note  7. 

1"^  Ante  §  20. 

1'  Gard  v.  Durant,  9  Fed.  Cas. 
1149,  4  Cliff.  113; 

Jones    V.   Oceanic    Steam    Nav. 
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Corporations  organized  under  the  laws  of  the  United  States 
have  been  peeuliarly  favored  by  the  Supreme  Court,  upon 
the  question  of  jurisdiction  in  construing  the  acts  of  1875,'' 
and  1887-8.^*^  Tlie  fact  alone  that  a  corporation  is  organized 
under  a  law  of  the  United  States,  or,  if  a  consolidated  cor- 
poration, that  one  of  its  constituent  companies  was  so  organ- 
ized, is  held  to  authorize  it  to  sue  or  be  sued  in  a  Circuit 
Court  of  the  United  Stiites,^^  although  the  suit  involves  no 
Federal  question  or  shadow  of  question.^  So  any  suit  by 
or  against  a  Federal  corporation,  or  a  consolidated  corpora- 
tion of  which  a  Federal  corporation  is  a  constituent  element, 
begun  in  a  State  court,  is  held  to  arise  under  a  law  of  the 
United  States,  within  the  meaning  of  the  removal  section  of 
the  act  of  1875,  and  the  same  section  as  amended  in  1887-8.21 
Such  a  suit  is  removable  (and  consequently  within  the  origi- 


Co.,  13  Fed.  Cas.  997,  11  Blatchf. 
40(5; 

Kaiii  V.  Texas  Pac.  R.  Co.,  14 
Fed.  Cas.  77,  3  Cent.  Law  J.  12,  22 
Int.  Kev.  Rec.  46; 

Magee  v.  Union  Pac.  R.  Co.,  10 
Fed.  Cas.  390,  2  Sawy.  447; 

Reding  v.  Texas  &  P.  R.  Co.,  20 
Fed.  Cas.  397,  10  Rep.  136; 

Texas  v.  Texas  &  P.  R.  Co.,  23 
Fed.  Cas.  871,  3  Woods  308; 

Turton  v.  Union  Pac.  R.  Co.,  24 
Fed.  Cas.  391,  3  Dill.  366; 

Hazard   v.  Durant,   9  R.   I.   602; 

Texas  &  Pac.  R.  Co.  v.  McAlis- 
ter,  59  Tex.  349,  reversed  in  Pac. 
R.  Removal  Cases,  115  U.  S.  1,  5 
Sup.  Ct.  1113,  29  L.  319; 

Texas  &  Pac.  R.  Co.  v.  Kirk,  62 
Tex.  227,  reversed  in  Pac.  R.  Re- 
moval Cases,  supra. 

^'  Ante  §  6,  note  5,  §  7,  note  7. 

^»Ante  §§  6,  7. 

1^  Unless  the  suit  be  expressly 
forbidden  by  statute,  as  now  in  the 
case  of  such  a  suit  by  or  against  a 
National  bank. 

Ex  parte  Jones,  164  U.  S.  691,  17 
Sup.  Ct.  222,  41  L.  601 ; 

Notes  24,  25  to  this  section. 


^  To  regard  such  a  case  as  aris- 
ing under  the  Constitution  and 
laws  of  the  United  States  "in- 
volves the  perversion  of  legal  lan- 
guage." 

Cooke  15.  State  Nat.  Bank,  52 
N.  Y.  96,  108,  11  Am.  R.  667. 

^^Ante  §  7  and  note  7  thereto; 

Pacific  Railroad  Removal  Cases, 
115  U.  S.  1,  5  Sup.  Ct.  1113,  29  L. 
319; 

Butler  V.  National  Soldiers' 
Home,  144  U.  S.  64,  12  Sup.  Ct. 
581,  .36  L.  346; 

Northern  Pac.  R.  Co.  v.  Amato, 
144  U.  S.  465,  12  Sup.  Ct.  740,  36 
L.  .506; 

Washington  &  I.  R.  Co.  v.  Cceur 
D'Alene  R.  &  N.  Co.,  160  U.  S.  77, 
16  Sup.  Ct.  231,  40  L.  346,  affirming 
s.  c,  15  U.  S.  A  pp.  359,  9  C.  C.  A. 
.303,  60  Fed.  981,  affirming  s.  O.,  52 
Fed.  765; 

Texas  &  Pac.  R.  Co.  ».  Cody,  166 
U.  S.  606,  17  Sup.  Ct.  703,  41  L. 
1132; 

Supreme  Lodge,  K.  P.  v.  Hill,  42 
U.  S.  App.  200,  22  C.  C.  A.  280,  76 
Fed.  468; 

United  States  Freehold  Land  «fc 


256 


THE   REMOVAL   OF   CAUSES. 


[§106 


nal  jurisdiction  of  a  United  States  Circuit  Court)  where  only 
one  of  several  co-parties  is  a  Federal  corporation.^  The  Su- 
preme Court  of  the  United  States,  in  this  class  of  cases, 
abandons  the  principles  which  are  ordinarily  applied.  The 
reasoning  of  the  Court  is  far-fetched  and  unsatisfactory,  and, 
if  generally  applied,  would  bring  within  the  jurisdiction  of 
the  Courts  of  the  United  States,  under  existing  laws,  most 
of  the  litigation  of  the  country.  Acts  of  Congress  have  been 
suggested  as  possible  which  would  take  from  the  State  courts 
all  effective  civil  jurisdiction.^^     But  the  decisions  as  to  juris- 


Em.  Co.  V.  Gallegos,  61  U.  S.  App. 
13,  32  C.  C.  A.  470,  89  Fed.  769, 
where  tlie  aijpellant  was  organized 
under  16  St.  L.  192; 

Suijreme  Lodge,  K.  P.  v.  Eng- 
land, 36  C.  C.  A.  298,  94  Fed.  369; 

Union  Pac.  K.  Co.  v.  McComb,  1 
Fed.  799,  17  Blatchf.  510; 

Cruiksliauk  v.  Fourth  Nat.  Bank, 
16  Fed.  888,  21  Blatchf.  322; 

Allen  V.  Texas  &  P.  R.  Co.,  25 
Fed. 513; 

Texas  &  Pac.  R.  Co.  v.  Bloom, 
85  Tex.  279,  20  S.  W.  133. 

It  has  been  recently  held,  how- 
ever, that  the  Texas  &  Pacific 
Railroad  Company,  a  consolidated 
corporation  formed  by  the  union 
of  a  Louisiana  corporation  and 
a  Congressional  corporation,  is, 
quoad  its  line  of  railroad  in  Louisi- 
ana, built  by  the  original  Louisiana 
corporation,  still  a  Louisiana  cor- 
poration, and  not  entitled  to  re- 
move a  suit  against  it  brought  in  a 
State  court  of  Louisiana. 

Louisiana  v.  Texas  &  Pac.  R.  Co., 
52  La.  Ann.  1850,  28  So.  284. 

That  decision  finds  indirect  sup- 
port in  the  line  of  cases  cited  po.sf 
§  129  and  note  6  thereto. 

22  Washington  &  I.  R.  Co.  v.  Cojur 
D'Alene  R.  &  N.  Co.,  160  U.  S.  77, 
16  Sup.  Ct.  231,  40  L.  346. 

Compare  cases  cited  post  §  107, 
note  9,  and  §  110,  note  8. 


The  contrary  was  held  as  to 
oi'iginal  jurisdiction  under  the 
United  States  Bank  charter. 

Findlay  r.  Bank  of  United  States, 
9  Fed.  Cas.  62,  2  McLean  44. 

It  has  been  decided  at  Circuit 
that  a  Federal  corporation — one  of 
several  defendants — cannot  remove 
a  case  when  the  record  does  not 
show  that  it  has  a  substantial  in- 
terest in  the  controversy  involved. 

Seattle  &  M.  Ry.  Co.  v.  Wash- 
ington, 52  Fed.  594. 

It  was  held  by  the  Supreme  Court 
of  Texas  before  the  decision  in 
Washington  &  I.  R.  Co.  v.  CcEur 
D'Alene  R.  &  N.  Co.,  supra,  that  a 
Federal  corporation  would  have  no 
right  of  removal  if  there  was  a  de- 
fendant properly  joined  who  had 
no  such  right,  but  the  improper 
joinder  of  a  defendant  having  no 
riglit  of  removal  would  not  preju- 
dice the  right  of  the  Federal  cor- 
poration to  remove. 

Texas  &  Pac.  R.  Co.  v.  Bloom, 
85  Tex.  279,  20  S.  W.  133. 

-3  Dissenting  opinion  of  Justice 
Johnson  in  Osborn  v.  Bank  of 
United  States,  9  Wheat.  738,  871, 
6  L.  204,  2:36; 

Dissenting  opinion  of  Chief  Jus- 
tice Waite,  concurred  in  by  Justice 
Miller,  in  Pacific  Railroad  Removal 
Ca.ses,  115  U.  S.  1,  5  Sap.  Ct.  1113, 
29  L.  319. 
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diction  in  cases  to  which  a  Federal  corporation  is  a  party 
will,  no  doubt,  be  adhered  to  by  the  Supreme  Court,  unless 
the  statute  is  amended  by  Congress,  which  might  well  be 
done. 

The  National  banks,  and  persons  dealing  therewith,  have 
been  stripped  by  legislation  of  the  riglit  to  sue  and  be  sued 
in  the  Courts  of  the  United  States,  and  to  remove  to  the 
United  States  Circuit  Courts  causes  by  or  against  such  banks 
commenced  in  the  State  courts,  by  reason  alone  of  the  in- 
corporation of  such  banks  under  the  laws  of  the  United 
States.''^'*  A  suit  by  or  against  a  National  bank  now  has  the 
same  status  in  respect  to  Federal  jurisdiction  as  a  suit  by  or 
against  a  corporation  organized  under  the  laws  of  the  State 
in  which  such  bank  is  located.'"^^  But  the  Courts  of  the  United 
States  retain  their  jurisdiction,  concurrent  witli  that  of  the 


"  Federal  questions  can  be  easily 
suggested,  as  speculatively  pos- 
sible, in  almost  every  litigation." 
Illinois  V.  Rock  Island  &  P.  R.  Co., 
71  Fed.  753,  755. 

The  same  idea  is  expressed  in 

Bank  of  United  States  v.  De- 
veaux,  2Fed.  Cas.  692, 1  Hall  Law  J. 
263. 

Prior  to  the  decision  of  the  Su- 
preme Court  in  the  Pacific  Rail- 
road Removal  Cases,  supra,  it  was 
frequently  decided  at  Circuit  and 
by  State  courts  that  such  cases  were 
not  within  the  original  jurisdiction 
of  the  Circuit  Courts  of  the  United 
States  or  removable  thereto  from 
State  courts  under  the  act  of  1875, 
§§  1,  2,  ante  §  6,  note  5,  §7,  note  7. 
These  cases  proceed  upon  the  prin- 
ciples ordinarily  applied  in  deter- 
mining whether  a  suit  arises  under 
a  law  of  the  United  States. 

Myers  v.  Union  Pac.  R.  Co.,  16 
Fed.  292,  3  McCr.  578,  reversed  in 
Pacific  Railroad  Removal  Cases, 
supra ; 

Adams  Express  Co.  v.  Denver  & 
R.  G.  Ry.  Co.,  16  Fed.  712,  4  McCr. 

17 


Magee  u.  Union  Pac.  R.  Co.,  16 
Fed.  Cas.  390,  2  Sawy.  447; 

Pettilon  V.  Noble,  19  Fed.  Cas. 
390,  7  Biss.  449,  23  Int.  Rev.  Roc. 
209, 2  Nat.  Bank  Cas.  (Browne)  120, 
9  Chi.  Leg.  News  314; 

Union  Pac.  R.  Co.  v.  Dyche,  31 
Kan.  120,  1  Pac.  243; 

Union  Pac.  R.  Co.  v.  Harwood, 
31  Kan.  388,  2  Pac.  005,  reversed  in 
Pacific  Railroad  Removal  Cases, 
supra. 

The  Supreme  Court  of  Texas  fol- 
lows the  Pacific  lUiilroad  Removal 
Cases,  supra,  as  controlling  au- 
thority, but  denies  the  correctness 
of  tlie  decision. 

Texas  &  Pac.  R.  Co.  v.  Bloom, 
85  Tex.  279,  20  S.  W.  133. 

2*22  St.  at  L.  162,  1  Supp.  353, 
§4; 

Judicifiry  act  of  1887-8,  §4,  ante 
§18. 

'^Leather  Manvfrs'  Nat.  Bank 
V.  Cooper,  120  U.  S.  778,  7  Sup.  Ct. 
777,  30  L.  816,  affirming  Cooper  v. 
Leather  Manuf'rs'  Nat.  Bank,  29 
Fed.  161; 

Whittemore  v.  Amoskeag  Nat. 
Bank,  134  U.  S.  527,   10  Sup.  Ct. 
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courts  of  the  several  States,  of  "cases  commenced  b}^  the 
United  States  or  by  direction  of  any  officer  thereof,  or  cases 
for  winding  up  the  affairs  of  any  such  bank."^ 

It  is  not  necessary  for  a  complaint  against  a  corporation 
organized  under  a  law  of  the  United  States  to  allege  such 
organization  to  give  a  United.  States  Circuit  Court  jurisdic- 
tion of  the  cause  upon  removal  from  a  State  court.  The 
State  courts  and  the  Federal  Courts  must  take  judicial  notice 
of  the  Federal  character  of  corporations  organized  under  the 
laws  of  the  United  States. 2" 

A  consolidated  corporation,  formed  by  the  union  of  a  State 
corporation  with  a  territorial  corporation  to  which  certain 


592,  33  L.  1002; 

Petri  V.  Commercial  Nat.  Bank, 
142  U.  S.  644,  12  Sup.  Ct.  32.3,  35  L. 
1144; 

Ex  parte  Jones,  164  U.  S.  691,  17 
Sup.  Ct.  222,  41  L.  601; 

Buinham  v.  First  Nat.  Bank,  10 
U.  S.  App.  485,  3  C.  C.  A.  486,  53 
Fed.  163; 

Walker  v.  Windsor  Nat.  Bank,  5 
U.  S.  App.  423,  5  C.  C.  A.  421,  56 
Fed.  76; 

Danahy  v.  National  Bank,  24 
U.  S.  App.  351,  12  C.  C.  A.  75,  64 
Fed.  148; 

AVichita  Nat.  Bank  v.  Smith,  36 
U.  S.  App.  .530,  19  C.  C.  A.  42,  72 
Fed.  .568; 

National  Bank  v.  Wade,  84  Fed. 
10; 

Farmers'  Nat.  Bank  v.  McEl- 
hinney,  42  Fed.  801; 

First  Nat.  Bank  v.  Forest,  40  Fed. 
705; 

National  Bank  v.  Fore,  25  Fed. 
209; 

Union  Nat.  Bank  v.  Miller,  15 
Fed.  703; 

National  Bank  v.  Galland,  14 
Wash.  502,  45  Pac.  35. 

26  Judiciary  act  1887-8,  §4,  ante 
§  18. 

This  subject  is  treated  jjosf  §  111. 


2^  "  The  corporation  was  judi- 
cially known  to  be  a  Federal  cor- 
poration." Texas  &  Pac.  R.  Co.  o. 
Cody,  166  U.  S.  606,  17  Sup.  Ct.  703, 
41  L.  1132,  followed  in  Texas  & 
Pac.  R.  Co.  V.  Barrett,  166  U.  S. 
617,  17  Sup.  Ct.  707,  41  L.  1136; 
Texas  &  Pac.  R.  Co.  v.  Davis,  93 
Tex.  378,  55  S.  W.  562;  Greer  v. 
Texas  &  Pac.  R.  Co.,  17  Tex.  Civ. 
App.  356,  42  S.  W.  1038;  Texas  & 
Pac.  R.  Co.  V.  Watson  (Tex.  Civ. 
App.),  43  S.  W.  1060. 

In  the  Cody  case  the  plaintiff's 
original  petition  (or  complaiut) 
filed  in  the  State  court,  and  an 
amended  petition  filed  in  the 
United  States  Circuit  Court  after 
removal,  alleged,  in  effect,  that  the 
railroad  company  was  a  Texas  cor- 
poration, while  in  the  Barrett  case 
the  source  of  its  corporate  power 
was  not  alleged.  The  Supreme 
Court  decided  that  the  plaintiff 
could  not  deprive  the  defendant 
of  the  right  of  removal,  by  failing 
to  allege  that  it  was  organized  un- 
der an  act  of  Congress,  or  by  in- 
correctly alleging  it  to  have  been 
organized  under  a  statute  of  Texas. 
(In  truth,  the  present  company 
was  organized  by  a  consolidation 
of  the  corporation  created  by  Con- 
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franchises  have  been  granted  by  an  act  of  Congress,  is  not 
entitled  to  remove  a  suit  against  it  because  it  possesses  such 
Federal  francluses.^*^ 

§  107.  A  suit  ill  a  State  court  ajijaiiist  a  ]M»rsou  lioldini:^ 
an  office  under  the  United  States,  to  recover  damages  for 
a  tort  coinniitted  by  him  und^ir  color  of  sucli  oiHce,  is  re- 
movable, as  arisinjj?  under  the  laws  of  the  United  States, 
where  the  official  character  of  the  defendant  appears  from 
the  plaintiff's  complaint. — The  rule  that  the  plaintiff  must 


gress  with   a   Louisiana   corpora- 
tion. 

Allen  V.  Texas  &  Pac.  R.  Co.,  25 
Fed. 513; 

Louisiana  v.  Texas  &  Pac.  R.  Co., 
52  La.  Ann.  1850,  28  So.  284. ) 

The  rule  {ante  §  101)  that  the 
plaintiff's  complaint  must  disclose 
a  Federal  controversy  to  make  a 
case  removable  was  held  in  the  Cody 
case  and  the  Barrett  case  not  to 
apply  to  a  case  where  the  Federal 
character  of  the  party  — a  corpo- 
ration— is  relied  on  to  make  the 
case  removable. 

It  was  decided  at  Circuit  and  by 
a  Texas  State  court,  before  the  de- 
cision of  the  Supreme  Court  in 
Texas  &  Pac.  R.  Co.  v.  Cody,  supra, 
that  a  suit  against  a  corporation 
organized  under  a  law  of  the  United 
States  cannot  be  removed  from  a 
State  court  unless  the  Federal 
character  of  the  corporation  ap- 
pears from  the  plaintiff's  statement 
of  his  cause  of  action. 

Caples  V.  Texas  &  Pac.  R.  Co., 
67  Fed.  9,  followed  in  Texas  &  Pac. 
Ry.  Co.  V.  Ilightower,  12  Tex.  Civ. 
App.  41,  33  S.  W.  541 ;  Texas  &  Pac. 
Ry.  Co.  V.  Caples  (Tex.  Civ.  App.), 
36  S.  W.  516. 

If  language  means  what  it  says, 
the  Supreme  Court  once  made  the 
same  decision — may-be  it  is  only  a 
dictum: 

"The    Federal    question  or  the 


Federal  character  of  the  defendant 
company  must  appear  from  the 
complaint  iu  the  action  in  order  to 
justify  a  removal."  Oregon  Short 
Line  &  U.  N.  R.  Co.  v.  Skottowe, 
162  U.  S.  490,  16  Sup.  Ct.  869,  40 
L.  1048. 

But  the  Supremo  Court  says  in 
Texas  &  Pac.  R.  Co.  v.  Cody,  supra, 
that  it  did  not  mean  to  so  decide. 
This  quotation,  therefore,  is  not 
now  the  law. 

The  conclusion  of  the  Court  upon 
the  question  of  removability  in 

Supreme  Lodge,  K.  P.  v.  Wilson, 
30  U.  S.  App.  234,  14  C.  C.  A.  264, 
66  Fed.  785, 

was  correct,  under  the  decision  in 
Texas  &  P.  R.  Co.  v.  Cody,  supra, 
but  not  for  the  reason  stated  by 
the  Court.  The  courts,  as  decided 
in  the  Cody  case,  should  have  taken 
judicial  notice  that  defendant  was 
a  Federal  corporation.  The  rea- 
soning in  the  Wilson  case  that  the 
Federal  organization  of  defendant 
might  be  shown  by  the  petition 
for  removal,  and  a  Federal  ques- 
tion be  imported  into  the  case  in 
that  way,  cannot  be  approved  un- 
der the  reasoning  of  the  cases  cited 
ante  §  101. 

28  Oregon  Short  Line  &  U.  N.  R. 
Co.  V.  Skottowe,  162  U.  S.  490,  16 
Sup.  Ct.  869,  40  L.  1048; 

Conlon  V.  Oregon  S.  L.  &  U.  N. 
R.  Co.,  21  Or.  462,  28  Pac.  501. 
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claim  in  his  complaint  some  disputed  Federal  right  to  make 
a  suit  removable  from  a  State  court  to  a  Circuit  Couit  of  tlie 
United  States,^  has  been  held  not  to  apply  to  a  suit  against 
a  person  alleged  to  be  holding  office  under  the  United  States, 
brought  on  account  of  his  misconduct  in  office.  Jurisdiction 
of  such  a  case  is  assumed  because  of  the  Federal  character  of 
the  defendant, — because  the  rights  and  liabilities  of  a  Federal 
officer  arise,  in  a  general  sense,  under  the  laws  of  the  United 
States,  as  he  is  appointed  under  such  laws.  State  courts 
have  original  jurisdiction  of  such  cases  concurrent  with  the 
Circuit  Courts  of  tlie  United  States.'^  A  suit  against  a  dis- 
trict attorney  of  the  U'nited  States,  for  malicious  prosecution, 
has  been  decided  to  be  removable,  altliough  no  question  of 
Federal  law  is  actually,  but  only  potentially,  in  controversy.^ 
A  suit  for  false  imprisonment,  the  plaintiif  claiming  no  Fed- 
eral right,  and  not  disclosing  that  the  defendants  are  officers 
of  the  United  States,  has  been  held  at  Circuit  to  be  remova- 
ble from  a  State  court  to  a  United  States  Circuit  Court,  where 
the  petition  for  removal  alleged  that  the  defendants  were  the 


§  107. 

1  Ante  §  101. 

■^  Buck  V.  Colbath,  3  Wall.  334, 18 
L.  257; 

McKee  v.  Rains,  10  Wall.  22,  19 
L.  860; 

Matthews  v.  Densmore,  100  U.  S. 
216,  3  Slip.  Ct.  126,  27  L.  912; 

Bock  V.  Perkins,  139  U.  S.  628,  11 
Sup.  Ct.  677,  35  L.  314. 

^"  Tlie  defendant,  who  caused  tlie 
complaint  to  be  niarle  against  the 
plaintiff,  tlie  marslial,  who  arrested 
him,  and  the  judge,  who  tried  him, 
were  all  Federal  officials.  The  grand 
jury  which  found  the  indictment 
was  impaneled  in  a  Court  of  the  Uni- 
ted States.  The  laws,  which  it  was 
charged  the  plaintiff  violated,  were 
laws  of  the  United  States.  The  de- 
partment to  which,  it  was  alleged, 
he  transmitted  false  papers,  was  a 
dcparlmcnt  of  the  United  States. 
In  short,  all  the  proceedings  against 


officials  in  a  United  States  Court 
for  violation  of  United  States  laws. 
The  trial  of  this  action,  therefore, 
may  involve  and  draw  in  question 
directly  or  indirectly  the  Federal 
laws,  practice  and  procedure,  the 
validity  of  the  organization  of  the 
grand  jury  and  the  title,  authority 
and  power  of  several  executive  and 
judicial  officers  of  the  general  gov- 
ernment. These  are  all  questions 
for  the  Courts  of  the  United  States 
to  determine."  Eighiny».  Boucher, 
83  Fed.  855. 

In  that  case  the  plaintiff's  com- 
plaint alleged  "  that  during  all  the 
time  and  times  above  mentioned, 
the  said  defendant  William  A. 
Boucher  w;is  United  States  attor- 
ney duly  commissioned  by  the 
United  States;"  so  the  Court  said 
that  "  the  deplorable  result  of 
Walker  v.  Ccdlins,  167  U.  S.  57,  17 
Sup.  Ct.  738,  42  L.  76,  need  not  be 


the  plaintiff  were  by  United  States  I  apprehended." 
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United  States  marshal  and  his  deputy,  and  that  the  acts 
alleged  iu  the  plaintiff's  complaint  were  connnitted  by  them 
in  the  execution  of  piocess  of  a  United  States  Court.*  Un- 
der the  act  of  1875,  §  2,^  a  suit  for  damages  against  an  officer 
of  the  United  States  might  be  removed  from  a  State  court 
to  a  Circuit  Court  of  the  United  States  to  enable  him  to  try 
therein  a  defence  arising  under  the  Constitution  or  laws  of 
the  United  States.*^     A  suit,  not  otherwise  removable,  cannot 


*  Wood  V.  Drake,  70  Fed.  881. 

In  that  case  tlie  Court  applied  to 
suits  agiiinst  persons  holding  Fed- 
eral ofhce,  when  sued  iudividualiy 
for  torts  committed  under  color  of 
office,  the  rule  which  the  Supreme 
Court  applies  to  suits  against  Fed- 
eral corporations. 

Judge  Ilanford  said: 

"The  decisions  of  the  Supreme 
Court  affecting  the  question  under 
consideration  must  be  classified. 
There  is  one  line  of  cases  in  which 
the  doctrine  is  maintained  that  a 
case  is  not  within  the  jurisdiction 
of  the  Circuit  Court  by  reason  of 
the  subject-matter  giving  to  the 
case  the  character  of  a  case  arising 
under  the  Constitution,  laws,  or 
treaties  of  the  United  States,  unless 
the  pleadings  present  an  actual  dis- 
puted question,  not  previously  de- 
cided by  the  Supreme  Court,  as  to 
the  application,  construction,  or 
interpretation  of  some  specific  pro- 
vision of  the  Federal  Constitution 
or  laws,  or  of  some  treaty  made  by 
the  United  States.  For  example, 
see  Little  York  Gold  Washing  and 
Water  Co.  v.  Keyes,  OG  U.  S.  109- 
204,  24  L.  656;  Starin  v.  New  York, 
115  U.  S.  248,  6  Sup.  Ct.  28,  29  L. 
388;  Carson  v.  Dunham,  121  U.  S. 
421-430,  7  Sup.  Ct.  1030,  30  L.  992. 
There  is  another  line  of  cases  in 
which  the  Supreme  Court  has  stead- 
fastly maintained  that  all  actions 
whicli  bring  into  question  the  acts 


or  rights  of  corporations  or  officials 
created  by  or  representing  the  Na- 
tional government  are  cases  arising 
under  the  laws  of  the  United  States, 
although  tlie  only  disputed  ques- 
tions to  be  determined  therein  may 
be  governed  by  the  rules  of  tlio 
common  law  or  local  statutes  or 
usages.  Mere  collection  cases,  and 
actions  for  the  recovery  of  damages 
for  personal  injuries,  which  may  be 
tried  and  determined  without  re- 
quiring the  court  to  pass  upon  any 
question  of  Federal  law,  have  never- 
theless been  held  to  be  cases  aris- 
ing under  the  laws  of  the  United 
States  by  reason  of  the  character 
or  capacity  of  the  party  or  parties 
on  one  side.  For  example,  see 
Pacific  Railroad  Removal  Cases, 
115  U.  S.  1,  5  Sup.  Ct.  1113,  29  L. 
319;  Bock  V.  Perkins,  139  U.  S. 
628,  630,  11  Sup.  Ct.  677,  25  L.  314; 
Northern  Pac.  Railroad  Co.  v.  Am- 
ato,  144  U.  S.  465-475,  12  Sup.  Ct. 
740,  36  L.  .506;  Texas  &  Pac.  Rail- 
road Co.  c.  Cox,  145  U.  S.  593-C08, 
12  Sup.  Ct.  905,  36  L.  829.  The  case 
at  bar  belongs  to  the  class  of  cases 
last  above  cited." 

5  Ante  §  7,  note  7. 

6  Bock  V.  Perkins,  139  U.  S.  628, 
11  Sup.  Ct,  677,  35  L.  314; 

Ellis  V.  Norton,  16  Fed.  4,  4 
Woods  99; 

Ilouscr  i\  Clayton,  12  Fed.  Cas. 
600,  ;l  Woods  273. 

Under    the    act  of    1875— much 
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now  be  removed  from  a  State  court  to  a  Circuit  Court  of  the 
United  States,  the  Supreme  Court  decides,  where  the  official 
character  of  the  defendant  does  not  appear  from  the  plain- 
tiff's complaint,  upon  a  showing  by  defendant  that  he  is  an 
officer  of  the  United  States,  and  desires  to  make  a  defence 
to  the  suit  under  her  laws."     Tlie  defendant  can  remove  such 


more  favorable  to  removals  in  gen- 
eral thau  the  present  act — the  fact 
that  a  defendant  was  a  United 
States  marshal  was  held  by  Jus- 
tice Matthews  to  be  insufficient  to 
make  a  suit  against  him  for  a  tort  in 
the  execution  of  process  removable 
from  a  State  court  to  a  Circuit 
Court  of  the  United  States,  when 
the  defendant  did  not  justify  his 
acts  under  the  Constitution  or  any 
law  of  the  United  States. 

Rothschild  v.  Matthews,  22  Fed. 
6. 

A  somewhat  similar  question 
arose  under  14  St.  L.  08,  171,  §  67, 
now  Rev.  St.,  §  643,  and  was  decided 
the  same  way,  in 

Kelsey  v.  Dallon,  14  Fed.  Cas.  276, 
7  Int.  Rev.  Rec.  86. 

"  Chappell  V.  Waterworth,  15.5 
U.  S.  102,  15  Sup.  Ct.  34,  39  L.  85; 

Walker  v.  Collins,  167  U.  S.  57, 17 
Sup.  Ct.  738,  42  L.  76. 

Tiie  first  of  these  cases,  as  stated 
in  the  last  one, — 

"was  an  action  of  ejectment 
brought  in  a  State  court,  both 
plaintiff  and  defendant  being  resi- 
dents of  the  same  State,  the  decla- 
ration merely  describing  the  land 
and  alleging  an  ouster  of  the  plain- 
tiff by  the  defendant.  The  cause 
was  removed  into  a  Circuit  Court 
of  the  United  States  upon  the  peti- 
tion of  the  defendant  setting  forth 
that  the  United  States  owned  and 
held  the  land  for  a  lighthouse,  and 
that  the  dcifendant  was  holding  pos- 
session as  the  keeper  thereof  under 
the  authority  of  tiie  United  States." 


The  suit  was  ordered  remanded  to 
the  State  court,  opinion  quoted 
ante  §  101,  note  8. 

This  case  in  effect  overrules 
Scranton  v.  Wheeler,  16  U.  S.  App. 
152,  6  C.  C.  A.  585,  67  Fed.  803,  and 
the  judgement  in  that  case  was  re- 
versed upon  confession  of  error, 
s.  c,  163  U.  S.  703,  16  Sup.  Ct.  1206, 
41  L.  318; — compare  s.  c,  179  U.  S. 
141,  21  Sup.  Ct.  48,  45  L.  — . 

In  Walker  v.  Collins,  supi-a,  the 
facts  thereof  are  stated  thus : 

"  The  action  below  was  com- 
menced in  April,  1890,  in  the  dis- 
trict court  of  Harvey  county, 
Kansas,  by  Collins  and  Bretch,  to 
recover  damages  from  the  present 
plaintiffs  in  error  for  an  alleged 
unlawful  seizure  of  goods  and  chat- 
tels, the  property  of  the  plaintiffs. 
In  their  answer  the  defendants 
averred  that  during  the  times  men- 
tioned in  the  complaint  the  defend- 
ant Walker  was  the  marshal  of  the 
United  States  for  the  District  of 
Kansas,  and  the  other  defendants 
were  his  deputies,  and  that  the 
seizure  complained  of  was  made 
under  the  authority  of  an  order 
of  attachment  issued  out  of  the 
Circuit  Court  of  the  United  States 
for  the  District  of  Kansas  in  an  ac- 
tion therein  pending,  in  which  E.  H. 
Van  Ingen  &  Co.  were  plaintiffs  and 
H.  Cannon  was  defendant,  and  it 
was  averred  that  the  goods  were 
liable  to  be  seized  by  virtue  of  said 
order  of  attachment  as  the  property 
of  said  Cannon.  Thereafter  the 
defendants  made  application    for 
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a  case  where  the  pUiintiff's  complaint  discloses  the  official 
character  of  the  defeudaiit.^ 


the  removal  of  the  cause  into  the 
Circuit  Court  of  the  United  States 
for  the  District  of  Kansas,  upon  the 
ground  that  the  action  and  tlic  de- 
fence thereto  arose  under  the  laws 
of  the  United  States." 

The  Supreme  Court  decided  that 
the  suit  was  not  a  removable  one. 

The  Supreme  Court  of  Kansas 
reached  a  like  conclusion  in  a  simi- 
lar case. 

Walker  v.  Coleman,  55  Kan.  381, 
40  Pac.  640,  49  Am.  St.  R.  :i54. 

It  is  said  by  Justice  Harlan  in 
his  dissenting  opinion  in 

Tennessee  v.  Union  &  Planters' 
Bank,  152  U.  S.  454,  14  Sup.  Ct.  654, 
38  L.  511, 

and  his  statement  would  seem  to 
be  a  correct  interpretation  of  the 
majority  opinion  in  that  case: 

"  One  effect  of  the  present  decis- 
ion is — except  in  the  cases  men- 
tioned in  the  sections  of  the  Revised 
Statutes  and  in  the  acts  of  Con- 
gress referred  to  in  tlie  5th  section 
of  the  act  of  1887 — to  prevent  an 
officer  of  the  United  States,  when 
sued  in  a  State  court  on  account  of 
some  act  done  by  him,  from  remov- 
ing the  suit  into  the  Federal  Court, 
although  what  he  did  is  alleged  to 
have  been  done  in  execution  of 
some  act  of  Congress,  or  pursuant 
to  an  order  of  a  Court  of  the  United 
States." 

Judge  Hanford,  in 

Wood  V.  Drake,  70  Fed.  881, 
decided  directly  the  reverse  of  what 
Justice  Harlan  indicated  the  effect 
of  the  decision  in  Tennessee  v. 
Union  &  Planters'  Bank,  supra, 
would  be. 

The  Supreme  Court  has  since  de- 
cided the  question  in  Walker  v. 
Collins,  supra,  as  predicted  by  Jus- 


tice Harlan,  so  far  as  to  hold  such 
a  suit  not  removable  when  the  Fed- 
eral character  of  the  officer  sued 
does  not  appear  by  the  plaintiff's 
complaint. 

In  Walker  v.  Collins,  supra,  the 
Court  said : 

"  As  in  the  complaint  in  the  case 
at  bar  there  are  no  facts  averred 
showing  that  the  controversy  was 
one  arising  under  the  laws  of  the 
United  States,  and  it  was  not  es- 
sential to  the  statement  of  the  cause 
of  action  that  such  facts  should  be 
averred,  the  case  comes  directly 
within  the  operation  of  the  ruling 
cited  —  [Chappell  v.  Waterworth, 
siipra].^'' 

No  good  reason  can  be  given  for 
taking  judicial  notice  of  the  organi- 
zation of  Federal  corporations 
{ante  §106,  note  27),  permitting 
them  to  remove  cases  by  reason  of 
their  Federal  incorporation  alone, 
and,  at  the  same  time,  denying  the 
right  of  removal  to  officers  of  tlie 
United  States  when  sued  in  the 
State  courts  for  acts  as  such  offi- 
cers and, it  does  not  appear  from 
the  complaints  that  defendants  are 
officers.  It  need  occasion  no  sur- 
prise if  Walker  v.  Collins,  supra, 
should  be  overruled,  as  it  has  al- 
ready been  much  restricted  by 

Sonnentheilu.  Christian  Moerleia 
Brew.  Co.,  172  U.  S.  401,  19  Sup. 
Ct.  233,  43  L.  492. 

8  Eighmy  v.  Poucher,  83  Fed.  855, 
quoted  in  note  3  to  this  section. 

The  non-removal  of  such  a  case 
depends,  in  the  present  state  of  the 
decisions,  upon  the  ability  of  the 
plaintiff  to  conceal  the  fact  in  liis 
initial  pleading  that  the  defendant 
is  an  officer  of  the  United  States! 

It  would  have  changed  the  re- 
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Where  a  plaintiff  properly  brings  a  joint  suit  against  a  Uni- 
ted States  officer  and  another  person  for  redress  for  a  wrongful 


suit,  if  the  plaintiff  in 

Walker  v.  Collins,  167  U.  S.  57, 
17  Sup.  Ct.  738,  42  L.  76, 
had  alleged  in  his  complaint  that 
the  defendants  were  acting  as  Uni- 
ted States  marshal  and  deputies 
when  they  seized  the  goods  and 
chattels  of  plaintiff.  It  is  a  strange 
condition  of  affairs  to  permit  a 
cause  against  a  Federal  officer,  of 
right  removable,  to  be  kept  in  the 
State  court  by  mere  ingenuity  in  so 
pleading  the  facts  as  to  conceal  the 
Federal  character  of  the  defendant. 
This  cannot  be  done  as  to  a  Federal 
corporation, 

Texas  &  Pac.  R.  Co.  v.  Cody,  166 
U.  S.  606,  17  Sup.  Ct.  703,  41  L. 
1132. 

It  is  well  said  by  Judge  Hanford 
in 

Wood  V.  Drake,  70  Fed.  881 : 

"If  the  case  is  one  which  the  plain- 
tiff might  have  brought  originally 
in  a  Circuit  Court  of  the  United 
States,  the  defendant  cannot  fairly 
be  deprived  of  his  right  to  remove 
the  case  into  the  Federal  Court  by 
the  ingenuity  of  attorneys  in  plead- 
ing." 

But  that  is  the  necessary  result 
of  the  decisions  of  the  Supreme 
Court  as  they  now  stand. 

The  supreme  court  of  Nebraska 
decided  that  the  fact  that  the  de- 
fendants, sued  in  trespass  in  a  State 
court  for  wrongfully  seizing  goods, 
appear  from  the  complaint  to  have 
been  a  United  States  marshal  and 
deputy  acting  under  a  writ  of  at- 
tachment issued  from  a  United 
States  Circuit  Court  when  they 
committed  the  wrongful  acts  for 
which  the  suit  is  brought,  is  not 
sufiQcient  to  warrant  a  removal  of 


the  suit  from  the  State  court  to  a 
Circuit  Court  of  the  United  States, 
under  the  present  act. 

Howard  v.  Stewart,  34  Neb.  765, 
52  N.  W.  714. 

A  similar  decision,  under  the  act 
of  1875,  was  made  by  the  supreme 
court  of  Texas. 

McKee  v.  Coffin,  60  Tex.  304,  1 
S.  W.  276. 

The  Supreme  Court  of  the  United 
States  has,  in  effect,  decided  the 
contrary.  It  has  held  that  a  suit 
like  the  Nebraska  case  is  within  the 
original  jurisdiction  of  a  United 
States  Circuit  Court,  as  one  aris- 
ing under  the  laws  of  the  United 
States : 

"  Had  the  action  been  brought 
against  the  marshal  alone  there  can 
be  no  doubt  that  the  Ciicuit  Court 
would  have  had  jurisdiction  of  the 
case  as  one  arising  under  the  Con- 
stitution and  laws  of  the  United 
States.  Feibelman  v.  Packard,  109 
U.  S.  421,  3  Sup.  Ct.  289,  27  L.  984; 
Bachrack  i\  Norton,  132  U.  S.  337, 
10  Sup.  Ct.  106,  33  L.  377.  It  is 
true  that  in  these  cases  the  action 
was  against  the  marshal  and  the 
sureties  upon  his  bond,  but  there 
is  no  difference  in  principle.  The 
right  of  action  in  both  cases  is  given 
by  the  laws  of  the  United  States, 
which  make  the  marshal  responsi- 
ble for  trespasses  committed  by  him 
in  his  official  character.  Bock  v. 
Perkins,  139  U.  S.  628,  11  Sup.  Ct. 
677,  35  L.  314;  Buck  v.  Colbath,  3 
Wall.  334,  18  L.  257;  Texas  &  P.  K. 
Co.  V.  Cox,  145  U.  S.  593,  12  Sup. 
Ct.  905,  36  L.  829.  If  suits  against 
a  bank  or  railways  cliartored  by 
Congress  are  suits  arising  under  the 
laws  of  the  United  States,  as  was 
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act  of  such  officer,  in  which  such  other  person  participated, 
the  suit  as  to  all  the  defendants  is  treated  as  arising  under 
the  laws  of  the  United  States.^ 


lieltl  in  Osborn  v.  Bank  of  U.  S., 
i)  Wheat.  738,  G  L.  204,  and  Pacific 
Kaihoad  Removal  Cases,  115  U.  S, 
1,  5  Sup.  Ct.  1113,  29  L.  319,  with 
even  jjjroatcr  reason  must  it  be 
considered  that  a  suit  against  a 
marshal  of  the  United  States  for 
acts  done  in  his  official  capacity 
f:ills  within  the  same  category." 
Soniieiitheil  r.  Christian  Moerlein 
Brow.  Co.,  172  U.  S.  401,  19  Sup. 
Ct.  233,  43  L.  492. 

If  within  the  original  jurisdiction 
of  the  United  States  Circuit  Court, 
such  a  case  is  removable  thereto 
from  a  State  court. 

Ante  §7. 

In  Howard  u.  Stewart,  supra,  it 
is  decided  that  a  justification  of 
the  acts  of  defendants  under  the 
process  of  the  United  States  Cir- 
cuit Court  held  by  them  as  officers 
of  the  United  States,  made  the  suit 
removable,  following  the  rule  ap- 
plicable under  the  act  of  1875  (cases 
cited  in  note  6  to  this  section),  the 
Supreme  Court  of  the  United  States 
not  having  then  decided  that  a  Fed- 
eral defence  does  not  make  a  suit 
removable  under  the  act  of  1887-8. 

Ante  §  101  and  note  7. 

^  It  was  so  held  in  a  suit  against  a 
United  States  marshal  and  the  at- 
tachment plaintiff  to  recover  dam- 
ages for  the  alleged  wrongful  levy 
of  a  writ  of  attachment  upon  prop- 
erty not  subject  to  attachment. 

"This  suit  was  brought  by  Son- 
nenthoil,  the  trustee,  against  the 
marshal  and  the  brewing  company 
to  recover  the  value  of  the  goods 
thus  seized  and  taken  from 
him.     .     .     . 

"  The  joinder  of  another  defend- 


ant, jurisdiction  over  whom  was 
dependent  upon  diversity  of  citi- 
zenship, deprived  the  marshal  of 
no  right  he  otherwise  would  have 
possessed.  Though  there  are  two 
defendants,  the  case  was  one,  and 
that  a  case  in  which  the  jurisdiction 
was  not  dependent  entirely  upon 
the  opposite  parties  to  the  suit 
being  citizens  of  different  Slates." 
Sonnentheil  v.  Christian  Moerlein 
Brew.  Co.,  172  U.  S.  401,  19  Sup.  Ct. 
233,  43  L.  492. 

The  rule  stated  in  the  text  ap- 
plies to  other  similar  suits. 

Ante  §  lOG  and  note  22. 

It  was  held  at  Circuit  that  a 
suit  begun  in  a  State  court  against 
the  attorneys  of  a  judgment  plain- 
tiff in  a  United  States  Circuit  Court 
for  damages  for  causing  a  United 
States  marshal  to  wrongfully  levy 
upon  and  sell  the  property  of  the 
State  court  plaintiff  under  an  exe- 
cution from  the  United  States  Cir- 
cuit Court  upon  the  judgment 
thereof,  the  marshal  not  being  a 
party  to  the  State  court  suit,  is  re- 
movable to  a  United  States  Circuit 
Court. 

Hurst  V.  Cobb,  61  Fed.  1. 

It  seems  impossible  to  reconcile 
this  decision  with  a  statement  of 
tl:e  Supreme  Court  in  Sonnentheil 
V.  Christian  Moerlein  Brew.  Co., 
supra  : 

"  Had  two  suits  been  brought," 
that  is,  one  against  the  attachment 
plaintiff  and  the  other  against  the 
marshal,  "  one  of  them  would  un- 
doubtedly have  been  dependent 
upon  citizenship,  and  the  other  a 
case  arising  under  the  laws  of  the 
United  States." 
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A  suit  in  a  State  court  against  a  United  States  marshal, 
brought  by  his  deputy  to  recover  compensation  for  his  ser- 
vices as  deputy,  arises  under  the  contract  of  employment, 
and  not  under  any  law  of  the  United  States  ;  and  hence  such 
a  suit  is  not  removable. ^° 

§  108.  Suits  upon  the  bonds  of  officers  of  tiie  United 
States  arise  under  the  laws  of  the  United  States. — A  suit 
upon  the  official  bond  of  a  United  States  marshal  to  recover 
damages  for  a  breach  thereof  arises  under  a  law  of  the  United 
States.  As  such,  it  may  be  begun  in  a  Circuit  Court  of  the 
United  States ;  ^  or  it  may  be  removed  thereto  from  a  State 


wUpham  V.  Scoville,  40  Ark.  170; 

Setzer  v.  Douglas,  91  N.  C.  426. 

§108, 

1  Act  of  April  10,  1806,  §§  2,  .3,  2 
Stat.  L.  372,  codified  as  U.  S.  Rev. 
St.,  §§784,  785; 

Judiciary  act  of  1875,  ante  §  6, 
note  5 ; 

Judiciary  act  of  1887-8,  ante  §  G; 

Bachrack  v.  Norton,  132  U.  S. 
337,  10  Sup.  Ct.  106,  33  L.  377; 

Rollin  V.  Blythe,  46  Fed.  181; 

Hagood  V.  Blytlie,  37  Fed.  249; 

Pierson  v.  Philips,  36  Fed.  837; 

Adler  v.  Newcomb,  1  Fed.  Cas. 
177,  16  Int.  Rev.  Rec.  142,  174,  2 
Dill.  45; 

United  States  v.  Davidson,  25 
Fed.  Cas.  771,  1  Biss.  433,  2  Chi. 
Leg.  News  385; 

United  States  v.  Moore,  26  Fed. 
Cas.  1.301,  2  Brock.  317; 

Wetmore  v.  Rice,  29  Fed.  Cas. 
844,  1  Biss.  237. 

It  is  altogether  probable  that 
original  jurisdiction  in 

West  V.  Cabell,  153  U.  S.  78,  14 
Sup.  Ct.  752,  38  L.  643, 
and  jurisdiction  by  removal  in 

United  States  v.  McNeily,  41  U. 
S.  App.  1,  19  C.  C.  A.  318,  72  Fed. 
972, 

was  based  alone  upon  the  Federal 
character  of  the  suits, — being  suits 


on  bonds  of  United  States  marshals 
for  false  impiisimment, — but  this 
does  not  expressly  appear  from  the 
decisions,  the  jurisdiction  of  the 
Court  not  being  questioned  in 
either  case.  Tlie  same  may  be  said 
of  original  jurisdiction  in 

Asher  v.  Cabell,  2  U.  S.  App.  158, 
1  C.  C.  A.  693,  50  Fed.  818, 
which  was  a  suit  on  the  bond  of 
a  United  States  marslial  by  the 
widow  of  decedent  for  damages  for 
negligently  permitting  a  prisoner 
in  charge  of  his  deputy  to  be  killed 
by  a  mob. 

Upon  the  merits,  compare 

Indiana  v.  Gobin,  94  Fed.  48,  in 
which  jurisdiction  was  based  upon 
the  diverse  citizenship  of  the  rela- 
tor and  the  defendants,  who  were 
a  sheriff  of  a  county  and  the  sure- 
ties upon  his  official  bond,  which 
case  is  followed  in  Appeal  of  .Jenk- 
ins, —  Ind.  App.  — ,  58  N.  E.  560. 

In  Pierscm  u.  Philips,  nupra  (be- 
gun June  23,  1886,  and  decided  Dec. 
18,  1888),  Judge  Pardee  held  that 
Circuit  Courts,  since  the  passage 
of  the  act  of  1875,  supra,  have  no 
original  jurisdiction  of  a  suit  on  a 
United  States  marshal's  bond  un- 
less the  amount  in  dispute  is  suffi- 
cient to  give  jurisdiction  under 
such  act  of  1875.     But  it  is  very 
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court,  when  the  necessary  sum  is  in  dispute.'-^  A  suit  upon 
the  bond  of  a  deputy  revenue  collector  stands  upon  substan- 
tially the  same  basis ;  ^  so,  no  doubt,  would  a  suit  upon  the 
bond  of  any  other  officer  of  the  United  States.* 

§  109.  A  receiver  or  iii;iu;ii?er  of  jiuy  property  appointed 
by  a  United  St.ites  (^oiirt  is  suable  in  respect  of  any  act 
or  transaction  of  his  in  carrying  on  the  business  con- 
nected with  sucli  property  without  leave  of  the  Court  ap- 
pointing hiniJ — Reference  has  already  been  made  to  the 


doubtful  if  the  act  of  1875  took 
from  Circuit  Courts  the  jurisdic- 
tion which  they  possessed  prior 
thereto  under  the  act  of  180G, 
supra.  Most  probably  it  did  not; 
for  tlie  general  rule  is  that  the  acts 
of  1875,  supra,  and  1887-8,  supra, 
did  not  take  away  particular  juris- 
diction possessed  by  Circuit  Courts 
or  District  Courts  under  specific 
acts  of  Congress. 

Ante  §  67. 

In  Hagood  v.  Blythe,  supra  (be- 
gun Feb.  25,  1887,  and  decided  Jan. 
11,  1889),  suit  was  brought  on  a 
United  States  marshal's  bond  and 
judgment  recovered  on  a  claim  for 
$175.43  without  any  suggestion  of 
want  of  jurisdiction,  Judge  Simon- 
ton  delivering  the  opinion. 

Whatever  may  be  the  true  rule 
as  to  the  original  jurisdiction  of  a 
United  States  Circuit  Court,  the 
amount  in  dispute  must  exceed 
$2,000  to  make  such  a  suit  remov- 
able thereto  from  a  State  court. 

Ante  §81. 

2  Feibelman  v.  Packard,  109  U. 
S.  421,  3  Sup.  Ct.  289,  27  L.  984; 

Lawrence  v.  Norton,  13  Fed.  1, 
4  Woods  383; 

McKee  v.  Brooks,  64  Tex.  255. 

8  "  We  have  no  doubt  that  the 
cause  was  properly  removed.  It 
is  one  arising  under  the  laws  of 
the  United  States.  Rev.  St.,  §  3148; 
act    March    ,3,    1875,     §§  1-3;    act 


Feb.  8,  1875,  §  12  (18  Stat.  309); 
Osborn  v.  U.  S.  Bank,  9  Wheat.  738, 
0  L.  204.  Indeed  this  last  act 
gives  this  Court  original  jurisdic- 
tion of  such  actions,  concurrent 
with  the  State  courts."  Orner  v. 
Saunders,  18  Fed.  Cas.  829,  3  Dill. 
284,  1  N.  Y.  Wkly.  Dig.  383,  2  Cent. 
Law  J.  772,  22  Int.  Rev.  Rec.  48. 

*  But  it  is  held  in 

United  States  v.  Douglas,  113 
N.  C.  190,  18  S.  E.  202, 
that  a  suit  against  the  sureties  upon 
the  bond  of  a  defaulting  receiver 
appointed  by  a  United  States  Court, 
but  involving  no  disputed  question 
of  Federal  law,  and  in  which  the 
United  States  is  a  nominal  party 
only,  is  not  removable  as  arising 
under  the  laws  of  the  United  States. 

Compare  post  §  110. 

§  109. 

1  Act  1887-8,  §  3,  ante  §  17; 

Gableman  v.  Peoria,  D.  &  E.  R. 
Co.,  179  U.  S.  335,  21  Sup.  Ct.  171, 
45  L.  — ; 

Erb  V.  Morasch,  177  U.  S.  584, 
20  Sup.  Ct.  819,  44  L.  897,  affirm- 
ing s.  c,  60  Kan.  251,  56  Pac.  133; 

Texas  &  Pac.  R.  Co.  v.  Johnson, 
151  U.  S.  81,  14  Sup.  Ct.  250,  38  L. 
81; 

McNulta  V.  Lochridge,  141  U.  S. 
327,  12  Sup.  Ct.  11,  35  L.  796; 

Dillingham  v.  Hawk,  23  U.  S. 
App.  273,  9  C.  C.  A.  101,  GO  Fed. 
494,  23  L.  R.  A.  517; 
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rule  in  force  prior  to  the  enactment  of  the  Statute  of  1887-8, 
that  a  receiver  appointed  by  a  United  States  Court  could 
not  be  sued  in  any  event  without  leave  of  the  Court  appoint- 
ing him,  and  the  abuses  which  Congress  sought  to  remedy 
by  authorizing  suits  to  be  brought  against  such  a  receiver 
without  leave  of  Court.^ 

The  section  cited  of  the  act  of  1887-8  does  not  authorize 
a  suit  to  be  brought  against  a  receiver  without  leave  of  Court, 
to  enforce  any  debt,  lien,  or  liability  originating  prior  to  the 
receivership.^  This  statute  gives  no  authority  to  prosecute 
a  suit  against  a  receiver  without  previous  leave  of  Court  to 
recover  from  him  the  title  or  possession  of  property  held  by 
him  as  such  receiver.*     Garnishment  proceedings  are  not  per- 


Wheeler  v.  Smith,  81  Fed.  319; 

Central  Trust  Co.  i-.  East  Ten- 
nessee, V.  &  G.  Ry.  Co.,  59  Fed. 
523; 

The  St.  Nicholas,  49  Fed.  G71; 

Dillingham  v.  Rus.sell,  73  Tex. 
47,  15  Am.  St.  R.  753,  sub  nom. 
Dillingham  v.  Anthony,  11  S.  W. 
1.39,  3  L.  R.  A.  6.34; 

Fordyce  v.  Withers,  1  Tex.  Civ. 
App.  540,  20  S.  W.  766; 

Meyer  v.  Harris,  61  N.  J.  L.  83, 
38  Atl.  690; 

Trumbull  v.  Makeever,  9  Colo. 
App.  .3.50,  48  Pac.  825; 

Reinhart  v.  Sutton,  58  Kan.  726, 
51  Pac.  221; 

Erb  V.  Popritz,  59  Kan.  264,  52 
Pac.  871,  68  Am.  St.  R.  362; 

Ball  V.  Mabry,  91  Ga.  781,  18 
S.  E.  64; 

Malott  V.  Shinier,  153  Ind.  .35, 
54  X.  E.  101,  74  Am.  St.  Rep.  278. 

When  a  receiver  files  a  suit  in  a 
State  court,  the  defendant  may  file 
in  such  court  a  counter-claim  or 
set-off  against  the  plaintiff  receiver. 

Grant  v.  Buckner,  172  U.  S.  232, 
19  Sup.  Ct.  163,  43  L.  430. 

^Ante  §81; 
See,  also, 

Swope  V.  Villard,  61  Fed.  417; 


Kennedy  v.  Indianapolis,  C.  &  L. 
R.  Co.,  3  Fed.  97,  2  Flip.  704; 

Hale  V.  Duncan,  11  Fed.  Cas. 
185,  7  Cent.  Law  J.  146,  12  West. 
Jur.  593,  6  Reporter  422,  26  Pittsb. 
Leg.  J.  32; 

Thompson  v.  Scott,  23  Fed.  Cas. 
1088,  4  Dill.  508,  22  Int.  Rev.  Rec. 
376,  3  Cent.  Law  J.  737,  14  Alb, 
Law  J.  400. 

^A  receiver  of  a  railroad  is  not 
suable  for  a  tort  of  the  company 
committed  before  hi.s  appointment. 

Northern  Pac.  R.  Co.  v.  Heflin, 
48  U.  S.  App.  562,  27  C.  C.  A.  460, 
83  Fed.  93; 

Finance  Co.  v.  Charleston,  C.  & 
C.  R.  Co.,  46  Fed.  508; 

Decker  v.  Gardner,  124  N.  Y.  334, 
26  N.  E.  814,  11  L.  R.  A.  480. 

A  suit  to  enforce  a  lien  on  prop- 
erty in  his  possession  caunot  be 
brought  against  a  receiver  without 
leave  of  the  Court  appointing  him. 

Mi  not  r.  Mastin,  37  C.  C.  A.  234, 
95  Fed.  7.34; 

American  Loan  &  Trust  Co.  v. 
Central  Vermont  R.  Co.,  84  Fed. 
917. 

*  .1.  I.  Case  Plow  Works  v.  Finks, 
52  U.  S.  App.  253,  26  C.  C.  A.  46, 
81  Fed.  529; 
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niitted  to  be  brought  against  receivers  appointed  by  United 
States  Courts.'' 

A  receiver  appointed  by  a  United  States  Court  may  be 
sued  in  respect  of  any  act  or  transaction  of  his  in  carrying  on 
the  business  connected  with  the  property  of  wliich  ho  is  re- 
ceiver. The  phrase  "any  act  or  transaction  of  his,"  is  not 
limited  to  the  personal  acts  of  a  receiver.  He  is  liable  in  his 
official  capacity  for  the  acts  of  his  employ<3s  to  the  same  ex- 
tent that  a  company  would  be  liable  if  it  were  in  possession 
of  the  property  and  operating  it.*^  A  suit  against  a  receiver 
is  not  personal  but  official.  A  suit  may  therefore  be  main- 
tained against  a  receiver  upon  a  cause  of  action  arising  under 
his  predecessor  in  office.'^  A  receiver  cannot  be  sued  after 
his  discharge  by  the  Court  appointing  him.^     A  receiver  may 


Comer  v.  Felton,  22  U.  S.  App. 
313,  10  C.  C.  A.  28,  Gl  Fed.  731; 

Hollifiekl  V.  Wrightsville  &  T. 
K.  Co.,  99  Ga.  3G.5,  27  S.  E.  715; 

Bennett  v.  Northern  Pac.  K.  Co., 
17  Wash.  534,  50  Pac.  496; 

Southern  Granite  Co.  v.  Wads- 
worth,  115  Ala.  570,  22  So.  157. 

6  Central  Trust  Co.  v.  East  Ten- 
nessee V.  &  G.  K.  Co.,  59  Fed.  523, 
528; 

Central  Trust  Co.  v.  Chattanooga 
R.  &  C.  R.  Co.,  68  Fed.  685; 

Glover  v.  Thayer,  101  Ga.  824,  29 
S.  E.  36. 

Contra  : 

Irwin  V.  McKechnie,  58  Minn. 
145,  59  K  W.  987,  26  L.  R.  A.  218, 
49  Am.  St.  R.  495. 

Judges  Caldwell,  Sanborn  and 
Woolson  have  held  that  though 
such  suits  may  possibly  be  brought, 
the  validity  of  the  judgments  will 
not  be  recognized  by  the  United 
States  Court. 

In  re  Barnard,  61  Fed.  531. 

®  McNulta  V.  Lochridge,  141  U.  S. 
327, 12  Sup.  Ct.  11,  35  L.  796,  affirm- 
ing McNulta  V.  Lockridge,  137  111. 
270,  27  N.  E.  452,  31  Am.  St.  R. 
362; 


Hornsby  v.  Eddy,  12  U.  S.  App. 
404,  5  C.  C.  A.  560,  .J6  Fed.  401; 

Winbourn's  Case,  30  Fed.  167; 

Pope's  Case,  30  Fed.  169; 

Erb  V.  Popritz,  59  Kan.  204,  52 
Pac.  871,  68  Am.  St.  R.  362; 

Fullerton  v.  Fordyce,  121  Mo.  1, 
25  S.  W.  587,  42  Am.  St.  R.  516; 

Wall  V.  Piatt,  169  Mass.  398,  48 
N.  E.  270. 

T  McNulta  V.  Lochridge,  141  U.  S. 
327,  12  Sup.  Ct.  11,  35  L.  796; 

South  Carolina  v.  Port  Royal  & 
A.  Ry.  Co.,  84  Fed.  67. 

This  right  to  sue  a  receiver  for 
the  acts  of  his  predecessor  has  been 
held  not  to  extend  to  a  case  where 
the  receiver  sued  has  charge  of 
but  a  small  part  of  the  property 
that  was  under  the  control  of  his 
predecessor. 

Jones  V.  Schlapback,  81  Fed.  274. 

s  Archambeau  v.  Piatt,  173  Mass. 
249,  53  N.  E.  816. 

Where  a  suit  is  brought  against 
a  receiver,  and  then  he  resigns,  the 
suit  may  be  prosecuted  to  final 
judgment  and  appeal,  again.st  his 
successor,  in  the  name  of  the  orig- 
inal defendant,  under  the  code  of 
Indiana. 
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be  sued  wherever  the  company  could  be  sued.^  Service  of 
process  in  such  suit  may  be  made  upon  the  receiver  by  serv- 
ing one  of  his  agents,  in  the  same  manner  as  service  is  made 
upon  the  company. ^^  A  judgment  duly  obtained  against  a 
receiver  is  conclusive  as  to  plaintiff's  right  to  recover  and  as 
to  the  amount  of  recovery. 


11 


Wolfe  r.  Pierce,  23  Ind.  App. 
591,  55  N.  E.  872. 

9  Ball  V.  Mabry,  91  Ga.  781,  18 
S.  E.  64. 

10  Eddy  V.  Lafayette,  163  U.  S. 
456,  16  Sup.  Ct.  1082,  41  L.  225; 
s.  c,  4  U.  S.  App,  247,  1  C.  C.  A. 
441,  49  Fed.  807; 

Central  Trust  Co.  v.  St.  Louis, 
A.  &  T.  Ky.  Co.,  40  Fed.  426; 

Proctor  V.  Missouri,  K.  &  T.  R. 
Co.,  42  Mo.  App.  124; 

Wolfe  V.  Pierce,  23  Ind.  App.  591, 
55  N.  E.  872. 

"  The  3d  section  of  the  judiciary 
act  of  March  3,  1887  (24  Stat,  at 
L.  554),  authorizing  suits  to  be 
brought  against  receivers  of  rail- 
roads, without  special  leave  of  the 
Court  by  which  they  were  ai> 
pointed,  was  intended  to  i)lace 
receivers  upon  the  same  plane  with 
railroad  companies,  both  as  re- 
spects their  liability  to  be  sued  for 
acts  done  while  operating  a  rail- 
road and  as  respects  the  mode  of 
service."  Eddy  v.  Lafayette,  su- 
pra. 

A  non-resident  receiver  of  a  rail- 
road, appointed  by  a  Circuit  Court, 
cannot  evade  the  service  of  process 
upon  himself,  through  his  agents, 
in  suits  brought  in  State  courts, 
by  failing  to  comply  with  a  State 
statute  requiring  every  person 
operating  a  railroad  in  the  State 
to  appoint  an  agent  in  each  county 
into  or  through  wliich  the  road 
runs,  and  file  a  certificate  of  such 
appointment  with  the  county  clerk. 

Kev.  St.  Ind.  1894,  §§  5334,  5335. 


Judgments  against  a  receiver 

The  act  of  Congress  requires  him 
to  obey  such  a  statute. 

Ante  §  16. 

"  The  law  deduces  the  agree- 
ment on  the  part  of  the  receivers 
to  answer  in  the  courts  of  the  State 
on  service  made  upon  their  agents 
from  the  fact  of  their  operating 
and  controlling  a  railroad  running 
into  or  through  the  State,  and  the 
presumption  from  that  fact  of  as- 
sent to  such  service  is  conclusive." 
Stewart  v.  Harmon,  98  Fed.  190. 

The  Court  then  applies  to  non- 
resident receivers  the  rule  applica- 
ble  to   non-resident   ccn-porations. 

Ehrnian  v.  Teutouia  Ins.  Co.,  1 
Fed.  471,  1  McCr.  123; 

Berry  v.  Knights  Templars'  & 
M.  L.  Indemnity  Co.,  46  Fed.  439; 

Diamond  Plate  (ilass  Co.  v.  Min- 
neapolis   Mut.    Fire   Ins.    Co.,   55 
Fed.  27; 
Opinicms  Atty.  Gen.  Ind.  1884,  p.  82. 

"St.  Louis  S.  W.  Ry.  Co.  v.  Hol- 
brook,  41  U.  S.  App.  33,  19  C.  C. 
A.  385,  73  Fed.  112  ; 

Dillingham  v.  Hawk,  23  U.  S. 
App.  273,  9  C.  C.  A.  101,  60  Fed. 
494,  23  L.  R.  A.  517  ; 

Central  Trust  Co.  v.  East  Ten- 
nessee, V.  &  G.  Ry.  Co.,  59  Fed. 
523,  528  ; 

Central  Trust  Co.  v.  St.  Louis,  A. 
&  T.  Ry.  Co.,  41  Fed.  551  ; 

Dillingham  v.  Russell,  73  Tex. 
47,  15  Am.  St.  R.  753,  sub  nom. 
Dillingham  v.  Anthony,  11  S.  W. 
139,  3  L.  R.  A.  634  ; 

Reinhart  v.  Sutton,  58  Kan.  726, 
51  Pac.  221  ; 
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appointed  at  the  instance  of  mortgage  creditors  are  payable 
before  the  mortgage  debts  of  the  coinpany.^''^ 

By  one  provision  of  the  section  ^'"^  authorizing  suits  to  be 
brought  against  a  receiver  appointed  by  a  United  States 
Court,  a  certain  control  of  such  suits  is  reserved  to  the  ap- 
pointing Court.  The  exact  extent  of  this  control  is  left  a 
matter  of  doubt  by  the  authorities.^"^  In  one  case  it  is  sug- 
gested as  probable  that  this  power  might  authorize  an  order 
of  removal,  in  the  discretion  of  the  Court,  where  a  removal  is 
not  a  matter  of  right. ^^ 


Erb  V.  Popritz,  59  Kan.  264,  52 
Pac.  871,  68  Am.  St.  R.  .362. 

Where  a  plaintiff  by  mistake  sues 
the  railroad  company,  instead  of 
the  receiver,  and  process  is  served 
upon  the  receiver  through  an 
agent,  and  the  receiver  appears 
and  defends  the  suit,  the  receiver 
and  the  property  in  his  hands  are 
bound  by  the  judgment  rendered. 

South  Carolina  v.  Port  Royal  & 
A.  Ry.  Co.,  84  Fed.  67. 

Where  receivers  were  sued,  inac- 
curately describing  them  as  re- 
ceivers of  the  AVisconsin  Central 
Railway  Company  instead  of  re- 
ceivers of  the  Wisconsin  Central 
Company,  the  Court  permitted  an 
amendment  at  the  trial  to  correct 
the  inaccuracy. 

Whitcomb  v.  Hooper,  53  U.  S. 
App.  410,  27  C.  C.  A.  19,  81  Fed. 
946. 

12  St.  Louis  S.  W.  Ry.  Co.  v.  Hol- 
brook,  41  U.  S.  App.  33,  19  C.  C. 
A.  385,  73  Fed.  112  ; 

Cross  V.  Evans,  52  U.  S.  App. 
720,  29  C.  C.  A.  523,  86  Fed.  1. 

Contra  : 

Davenport  v.  Alabama  &  C.  R. 
Co.,  7  Fed.  Cas.  8,  2  Woods  519. 

In 

Union  Trust  Co.  v.  Illinois  Mid- 
land R.  Co.,  117  U.  S.  434,  6  Sup. 
Ct.  809,  29  L.  063, 
the  expenses  of  the  receivership, 


including  claims  for  damages  from 
the  operation  of  the  railroad  were 
awarded  priority  over  the  mort- 
gage bonds  of  the  company. 

20  Am.  &  Eng.  Enc.  Law  ( 1  Ed.), 
385. 

A  claimant  must  assert  his  rights 
before  the  proceeds  of  sale  are  dis- 
tributed, as  the  purchaser  at  the 
sale  upon  foreclosure  will  take  a 
perfect  title. 

Chicago  &  O.  R.  R.  Co.  v.  Mc- 
Cammon,  18  U.  S.  App.  628,  10  C. 
C.  A.  50,  61  Fed.  772. 

^"^Ante  §17. 

"Texas  &  Pac.  R.  Co.  v.  John- 
son, 151  U.  S.  81,  14  Sup.  Ct.  250, 
38  L.  81 ; 

Gableman  v.  Peoria,  D.  &  E.  R. 
Co.,  179  U.  S.  .335,  21  Sup.  Ct.  171, 
45  L.— ; 

Dillingham  v.  Hawk,  23  U.  S. 
App.  273,  9  C.  C.  A.  101,  60  Fed. 
494,  23  L.  R.  A.  517; 

American  Loan  &  T.  Co.  v.  East 
&  West  R.  Co.,  40  Fed.  182; 

Missouri  Pac.  R.  Co.  v.  Texas 
Pac.  R.  Co.,  41  Fed.  311; 

Central  Trust  Co.  v.  St.  Louis,  A. 
&  T.  R.  Co.,  41  Fed.  551; 

United  States  v.  Murphy,  44  Fed. 
39; 

In  re  Barnard,  61  Fed.  531 ; 

Jones  V.  Schlapback,  81  Fed.  274. 

15  Ray  V.  Peirce,  81  Fed.  881,  883. 
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§  110.  A  suit  broiii^ht  in  a  State  court  pursuant  to  the 
act  of  1887-8,  §  3,^  against  a  receiver  appointed  by  a 
United  States  Court  was  held  in  some  cases  to  arise  under 
a  law  of  the  United  States,  and  to  be  removable  to  a  Cir- 
cuit Court  for  that  reason ;  but  the  correctness  of  these 
cases  was  always  doubtful,  and  they  have  been  overruled.^ 
— A  suit  against  a  receiver  appointed  by  a  United  States 
Court,  authorized  to  be  brought  by  the  removal  act  of  1887-8, 
§  3,^  has  been  hekl  to  be  one  arising  under  such  hiw  of  the 
United  States.*  The  jurisdiction  of  such  suits  by  the  State 
courts  and  tlie  Circuit  Courts  of  the  United  States  is  concur- 
rent. A  plaintiff  may  begin  such  suit  in  any  court  of  com- 
petent jurisdiction.^ 


§  110. 

^Ante  §17. 

-  The  cases  are  reviewed  in  note  7 
to  this  section. 

^Ante§  17. 

*  Texas  &  Pac.  K.  Co.  v.  Cox,  145 
U.  S.  593,  12  Sup.  Ct.  905,  36  L.  829; 

Jewctt  V.  Whitcomb,  69  Fed.  417; 

Gableman  v.  Peoria,  D.  &  E.  Ry. 
Co.,  82  Fed.  790; 

Tompkins  v.  MacLeod,  96  Fed. 
927. 

"As  jurisdiction  without  leave 
is  maintainable  through  the  act  of 
Congress,  and  as  the  receivers  be- 
came such  by  reason  of,  and  de- 
rived their  authority  from,  and 
operated  the  road  in  obedience  to, 
the  orders  of  the  Circuit  Court,  in 
the  exercise  of  its  judicial  powers, 
we  hold  that  jurisdiction  existed 
because  the  suit  was  one  arising 
under  the  Constitution  and  laws  of 
the  United  States."  Texas  &  Pac. 
R.  Co.  V.  Cox,  supra. 

That  case  was  one  where  the  re- 
ceiver was  appointed  for  a  corpora- 
tion created  by  an  act  of  Congress, 
and  in  a  subsequent  case  tlie  Su- 
preme Court  has  limited  what  is 
there  said  to  that  kind  of  a  receiv- 
ership. 


Pope  V.  Louisville,  N.  A.  &  C.  R. 
Co.,  173  U.  S.  573,  19  Sup.  Ct.  500, 
43  L.  814. 

s  "  By  section  three  of  the  act  of 
March  3,  1887,  chap.  373  (24  Stat, 
at  L.  552),  as  corrected  by  the  act 
of  August  13,  1888,  chap.  866  (25 
Stat,  at  L.  433),  every  receiver  ap- 
pointed by  a  Court  of  the  United 
States  may  be  sued  in  respect  of 
any  act  or  transaction  of  his  in 
carrying  on  the  business  connected 
with  the  property,  without  the 
previous  leave  of  the  Court  by 
which  such  receiver  was  appointed. 
Necessarily,  such  suit  may  be 
brought  in  any  court  of  competent 
jurisdiction  and  proceed  to  judg- 
ment accordingly."  Texas  &  Pac. 
R.  Co.  V.  Johnson,  151  U.  S.  81,  14 
Sup.  Ct.  250,  38  L.  81,  approved  in 
Gableman  v.  Peoria,  D.  &  E.  R.  Co., 
179  U.  S.  .335,  21  Sup.  Ct.  171,  45 
L.— . 

Other  decisions  are 

Erb  V.  Morasch,  177  U.  S.  584,  20 
Sup.  Ct.  819,  44  L.  897,  affirming 
s.  c,  60  Kan.  251,  50  Pac.  133; 

Dillingham  v.  Hawk,  23  U.  S. 
App.  273,  9  C.  C.  A.  101,  60  Fed. 
494,  23  L.  R.  A.  517; 
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Many  Circuit  Court  decisions  and  at  least  one  decision  of 
a  Circuit  Court  of  Appeals  hold  that  such  a  suit  connnenced 
in  a  State  court  may  be  removed  to  the  proper  United  States 
Circuit  Court  as  one  arising  under  a  law  of  the  United 
States.^  These  cases  are  of  doubtful  soundness,  are  incon- 
sistent with  the  decisions  of  the  Supreme  Court  upon  analo- 
gous questions,  and  have  been  very  recently  overruled  by  itJ 
Some  cases  say  that  even  a  suit  begun  in  a  State  court  against 


Trumbull  c.  Makeever,  9  Colo. 
App.  350,  48  Pac.  825. 

fi  Cross  V.  Evans,  52  U.  S.  App. 
720,  29  C.  C.  A.  523,  80  Fed.  1; 

Evans  v.  Dillingham,  43  Fed,  177; 

Central  Trust  Co.  v.  East  Ten- 
nessee, V.  &  G.  R.  Co.,  59  Fed.  523, 
528; 

Jewett  i\  Wliitcorab,  69  Fed.  417; 

Lund  V.  Chicago,  R.  I.  &  P.  R. 
Co.,  78  Fed.  .385; 

Ray  V.  Peirce,  81  Fed.  881 ; 

Van  Wert  County  v.  Peirce,  90 
Fed.  764; 

Pitkin  V.  Co  wen,  91  Fed.  599; 

Gilmore  v.  Herrick,  93  Fed.  52.j; 

Tompkins  v.  MacLeod,  96  Fed. 
927; 

Winters  v.  Drake,  102  Fed.  545; 

Cases  cited  note  8  to  this  section. 

Some  Circuit  Courts  have  held 
such  cases  removable  as  ancillary 
to  the  suit  in  which  the  receiver 
was  appointed. 

Ante  §  81; 

Washington  v.  Northern  Pac.  R. 
Co.,  75  Fed.  .3-33. 

But  as  to  this  see  decisions  in 

Baggs  V.  Martin,  170  U.  S.  206, 
21  Sup.  Ct.  109,  45  L.— ; 

Gableman  v.  Peoria,  D.  &  E.  R. 
Co.,  179  U.  S.  835,  21  Sup.  Ct.  171, 
45  L.— . 

'  Gableman  v.  Peoria,  D.  &  E.  R. 
Co.,  179  U.  S.  335,  21  Sup.  Ct.  171, 
45  L.^,  approving  s.  c,  41  C.  C. 
A.  100,  101  Fed.  1,  and  reversing 
s.  c,  82  Fed.  790. 
18 


The  right  to  remove  a  suit 
against  a  receiver  appointed  by  a 
United  States  Court,  for  an  act  or 
transaction  of  his,  as  one  arising 
under  a  law  of  the  United  States, 
was,  until  recently,  judicially  set- 
tled, so  far  as  the  lower  Federal 
Courts  could  settle  it.  The  author 
has  always  inclined  strongly  to  the 
opinion,  however,  that  no  such 
right  exists,  and  in  the  most  recent 
decision  the  right  to  remove  has 
been  denied  by  the  Supreme  Court. 

It  is  only  by  judicial  legislation 
that  the  right  of  removal  in  .such  a 
case  could  be  given.  The  right  to 
sue  a  receiver  is  given  by  §  3  of  the 
act  of  1887-8,  and  not  by  amended 
§  1,  as  is  necessary,  under  amended 
§  2,  to  make  a  case  removable. 

Ante  §  6.3. 

The  supreme  court  of  Kentucky 
decided,  as  the  pioneer  court,  that 
such  a  suit  is  not  removable. 

Chesapeake,  O.  &  S.  W.  R.  Co.'s 
Receiver  v.  Smith,  101  Ky.  707, 
sub  nom.  Echols  i\  Smith,  42  S.  W. 
538,  distinguishing  Hardwick  v. 
Kean,  95  Ky.  563,  26  S.  W.  .589. 

The  Circuit  Court  of  Appeals  of 
the  7th  Circuit  uext  so  decided. 

Gableman  v.  Peoria,  D.  &  E.  R. 
Co.,  41  C.  C.  A.  160,  101  Fed.  1, 
reversing  s.  c,  82  Fed.  790. 

But  on  May  14,  1900,  a  rehearing 
was  granted,  and  the  question  of 
jurisdiction  certified  to  the  Su- 
])ieme  Court  of  the  United  States. 
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a  Federal  Court's  receiver  and  another  jointly  liable  to  suit 
therein,  though  the  latter  is  a  citizen  of  the  same  State  as 
phiintiff,  may  be  removed,  as  arising  under  a  law  of  the  Uni- 


That  Court  decided  the  question 
of  jurisdiction  in  the  negative,  as 
above  cited,  on  December  10,  1000. 

Recent  decisions  of  the  Supreme 
Court  as  to  appellate  jurisdiction, 
under  Rev.  St.  U.  S.,  §  709,  seem  at 
first  blush  to  be  inconsistent  with 
the  theory  that  a  suit  against  a 
Federal  receiver,  involving  no  Fed- 
eral question,  is  removable;  such  a 
suit  is  not  appealable  from  a  State 
court  whether  the  receiver  be  ap- 
pointed by  a  Federal  Court  or  by 
the  comptroller  of  the  currency  for 
a  National  bank. 

Bausmau  v.  Dixon,  173  U.  S.  113, 
19  Sup.  Ct.  316,  43  L.  633; 

Capital  Nat.  Bank  v.  First  Nat. 
Bank,  172  U.  S.  425,  19  Sup.  Ct.  202, 
43  L.  502. 

But  these  cases  have  been  dis- 
tinguished from  cases  of  original 
jurisdiction,  or  jurisdiction  by  re- 
moval, because  of  the  different  lan- 
guage of  the  statutes;  and  they 
really  have  but  little  bearing  upon 
the  question  of  the  removability  of 
a  suit  against  a  receiver  appointed 
by  a  Federal  Court,  except  as  in- 
dications of  the  present  view  of  the 
Supreme  Court  that  Federal  juris- 
diction should  not  be  unduly  ex- 
tended.    This  is  apparent  from 

Auten  V.  United  States  Nat.  Bank, 
174  U.  S.  125,  19  Sup.  Ct.  628,  43  L. 
920. 

Very  few  of  the  cases  attempt  to 
state  any  reason  for  holding  a  suit 
against  a  receiver  appointed  by  a 
Federal  Court  to  be  removable. 
Those  which  state  a  reason  give,  so 
far  as  the  author  has  seen,  one  or 
the  other  of  these  two : 

1.  The  receiver  sued  is  appointed 


by  a  Federal  Court.  The  Federal 
Court  which  appoints  the  receiver 
derives  its  authority  from  a  law  of 
the  United  States.  Hence  the  suit 
arises  under  a  law  of  the  United 
States. 

2.  The  statute  of  the  United 
States,  ante  §  17,  authorizes  a  re- 
ceiver to  be  sued.  Hence  a  suit  so 
brought  arises  under  such  law. 

The  first  of  these  reasons  has 
lost  its  force   since  the  decision  in 

Pope  V.  Louisville,  N.  A.  &  C.  R. 
Co.,  173  U.  S.  573,  19  Sup.  Ct.  500, 

43  L.  814, 

which  holds  that  the  order  of  a 
Federal  Court  appointing  a  receiver 
is  not  equivalent  to  a  law  of  the 
United  States.  It  was  so  held  by 
the  Circuit  Court  of  Appeals  and 
by  the  Supreme  Court  in  Gableman 
V.  Peoria,  D.  &  E.  R.  Co.,  supra, 
following  the  Pope  case. 

The  second  reason  is  completely 
overthrown  by  the  recent  cases 
which  hold  that  a  suit  expressly 
authorized  by  a  statute  of  the 
United  States  to  be  brought  to  de- 
termine conflicting  mining  claims, 
does  not,  for  that  cause  alone,  fall 
within  the  jurisdiction  of  a  Circuit 
Court  of  the  United  States,  either 
by  original  process  or  by  removal 
from  a  State  court. 

Ante  §  104,  and  note  13, 
citing 

Blackburn  v.  Portland  Gold  Min. 
Co.,  175  U.  S.  571,  20  Sup.  Ct.  222, 

44  L.  276; 

Shoshone  Min.  Co.  v.  Rutter,  177 
U.  S.  505,  20  Sup.  Ct.  726,  44  L. 
864. 

In 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Mar- 
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ted  States.^  If  such  a  suit  were  removable  at  all,  which  has 
now  been  decided  in  the  negative,  all  the  defendants  would 
be  required  to  join  in  the  petition  for  its  removal  from  the 
State  court  to  the  Circuit  Court.^ 


tin,  178  U.  S.  245,  20  Sup.  Ct.  854, 
44  L.  1055; 

Bagss  V.  Martin,  179  U.  S.  206,  21 
Sup.  Ct.  109,  45  L.— , 
and  in 

Yarnell  v.  Felton,  102  Fed.  369, 
104  Fed.  IGl, 

the  removability  of  a  suit  against 
a  Federal  Court's  receiver,  involv- 
ing no  Federal  question  but  ques- 
tions of  general  law  only,  was 
treated  as  au  undetermined  matter; 
and  in 

Marrs  v.  Felton,  102  Fed.  775, 
after  a  full  review  of  the  cases,  the 
prediction  was  made  by  Judge 
Evans  that  the  Supreme  Court 
would  ultimately  decide  that  such 
a  suit  is  not  removable  as  one  aris- 
ing under  a  law  of  the  United 
States. 

There  seemed  to  be  no  ground 
upon  which  such  a  removal  could 
be  maintained  without  conflicting 
with  the  recent  decisions  of  the 
Supreme  Court  upon  analogous 
questions,  and  the  decision  of  that 
Court  in  the  Gableman  case  deny- 
ing jurisdiction  was  but  the  result 
already  foreshadowed. 

The  decision  denying  the  right  of 
a  receiver  appointed  by  a  Federal 
Court  to  remove  a  suit  against  liim 
merely  because  of  such  appoint- 
ment, does  not  touch  the  question 
of  his  right  to  remove  such  a  suit 
upon  the  ground  of  diverse  citi- 
zenship, where  such  diversity  ex- 
ists. His  right,  in  this  respect,  is 
treated  in  the  appropriate  section 
of  the  chapter  on  diverse  citizen- 
ship. 


Post  ch.  VIII,  §  134. 

**  Landers  v.  Felton,  73  Fed.  311; 

Lund  V.  Chicago,  K.  I.  &  P.  Ry. 
Co.,  78  Fed.  385; 

Gableman  v.  Peoria,  D.  &  E.  Ry. 
Co.,  82  Fed.  790; 

St.  Louis,  A.  &  T.  Ry.  Co.  v. 
Trigg,  03  Ark.  536,  40  S.  W.  579. 

Contra : 

Gableman  v.  Peoria,  D.  &  E.  R. 
Co.,  179  U.  S.  335,  21  Sup.  Ct.  171, 
45  L.— ; 

Shearing  v.  Trumbull,  75  Fed. 
33; 

Cincinnati,  N.  O.  &  T.  R.  Co.'s 
Rec'r  V.  Finnell,  —  Ky.  — ,  55  S.  W. 
902. 

Compare  the  rule  as  to  the  re- 
movability of  a  joint  suit  against 
a  Federal  corporation  and  a  citi- 
zen of  the  same  State  as  the  plain- 
tiff, given  ante  §  106,  auth.  note 
22. 

In  a  case  begun  in  a  United 
States  Circuit  Court  where  a  Fed- 
eral bank  receiver  and  another 
were  severally  and  not  jointly  lia- 
ble, the  suit  was  retained  as  to  the 
receiver  and  dismissed  as  to  the 
other  defendant. 

St.  Luke's  Church  v.  Sowles,  51 
Fed.  609. 

9  Post  §  149; 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Mar- 
tin, 178  U.  S.  245,  20  Sup.  Ct.  854, 
44  L.  1055,  affirming  s.  c,  59  Kan. 
437,  53  Pac.  461 ;       « 

Yaiuell  i\  Felton,  102  Fed.  369, 
104  Fed.  161 ; 

Marrs  v.  Felton,  102  Fed.  775. 
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The  amount  in  controversy  necessary  to  jurisdiction  has 
been  discussed  in  a  preceding  section. ^^ 

As  both  the  Federal  Courts  and  the  State  courts  take  ju- 
dicial notice  of  the  Federal  origin  of  corporations  organized 
under  the  laws  of  the  United  States,^^  they  should  also  take 
judicial  notice  of  the  Federal  character  of  receivers  ap- 
pointed by  the  Courts  of  the  United  States,  if  such  receivers 
could  remove  suits  against  them  at  all.  The  law  was  so 
adjudged.  A  failure  by  plaintiff  to  allege  in  his  complaint 
that  defendant  was  appointed  receiver  by  a  United  States 
Court  did  not  affect  defendant's  right  to  remove  the  suit, 
where  he  was  sued  for  an  act  or  transaction  of  his  as  such 
receiver.i'-^  But  the  decision  of  the  Supreme  Court  over- 
throwing the  right  of  a  receiver  to  remove  a  suit  at  all  on 
the  ground  that  he  was  appointed  by  a  Federal  Court,  has 
rendered  cases  upon  this  particular  question  obsolete. 

If  the  suit  brought  against  a  receiver  is  one  triable  by 
jury  in  the  State  court  in  which  it  is  begun,  it  may  be  so 
tried  in  the  United  States  Circuit  Court  after  removal.  It 
will  not  be  treated  as  an  intervening  petition  in  the  receiver- 
ship proceedings,  to  be  referred  to  a  master  for  hearing.^^ 

A  suit  brought  by  a  receiver  appointed  by  a  United  States 
Court  to  enforce  rights  vested  in  him  as  such  receiver  has 
been  held  by  a  Circuit  Court  of  Appeals  to  arise  under  the 
laws  of  the  United  States.^*  Directly  the  reverse  has  since 
been  held  by  the  Supreme  Court  which  overthrows  the  de- 
cision of  the  Circuit  Court  of  Appeals.^^ 

If  a  receiver  of  a  Federal  Court  had  a  right  to  remove  a 
suit  against  him,  his  right  to  remove  would  not  follow  the 


^'^  Ante  §81. 
^^Ante  §  106. 

12  Pitkin  V.  Cowen,  91  Fed.  599; 
Winters  v.  Drake,  102  Fed.  545. 

13  Vany  v.  Receiver,  67  Fed.  379. 
1*  "  The   subject-matter    of    the 

action,  involving  as  it  does  the 
acts  and  rights  of  the  receiver  of 
the  Federal  Court,  constitutes  a 
case  arising  under  the  laws  of  the 


United  States,  and  therefore  was 
within  the  jurisdi'jtion  of  the  Conrt 
below."  Keihl  v.  South  Bend,  44 
U.  S.  App.  687,  22  C.  C.  A.  618,  76 
Fed.  921,  36  L.  R.  A.  228. 

15  Pope  V.  Louisville,  N.  A.  &  C.  R. 
Co.,  173  U.  S.  573,  19  Sup.  Ct.  500, 
43  L.  814,  approved  in  Gableman 
V.  Peoria,  D.  &  E.  Ry.  Co.,  179  U.  S. 
335,  21  Sup.  Ct.  171,  35  L.— . 
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property  in  his  possession  into  tliu  hands  of  a  purchaser  from 
him  who  assumes  all  the  receiver's  liabilities.^" 

Where  a  suit  is  improperly  removed  from  a  State  court  to 
a  Circuit  Court  of  the  United  States  on  the  ground  that  the 
defendant  is  a  receiver  appointed  by  a  Federal  Court,  the 
suit  may  be  remanded  upon  the  motion  of  the  plaintiff.'" 
But  the  defendant  who  has  procured  the  removal  cannot 
take  advantage,  at  any  subsequent  stage  of  tlie  case,  of  his 
own  erroneous  proceeding,  where  the  case  is  one  of  which 
the  Federal  Court  has  jurisdiction  after  the  removal  has  been 
perfected.^^ 

§  111.  A  suit  brought  iu  a  State  court  by  or  agaiust  a 
receiver  of  a  National  banlf  appointed  by  the  comptroller 
of  the  currency,  or  other  suit  to  wind  up  the  affairs  of  a 
National  bank,  the  sum  or  value  in  dispute  being  suffi- 
cient, may  be  removed  as  one  arising  under  the  laws  of 
the  United  States. — The  restrictions  put  upon  the  remova- 
bility of  a  suit  by  or  against  a  National  bank,  while  it  is  a 
going  concern,  by  the  act  of  1882,"  and  the  act  of  1887-8,^ 
have  already  been  noticed.^  But  when  a  National  bank  fails, 
or  otherwise  ceases  to  do  business,  the  Federal  Courts  may 
assist  the  courts  of  the  States  in  winding  up  its  affairs.  The 
clauses  of  the  act  of  1882,  and  of  the  act  of  1887-8,  to  whicli 
reference  has  been  made,  preserve  to  the  Courts  of  the  Uni- 
ted States  their  pre-existing  jurisdiction  "in  cases  com- 
menced by  the  United  States  or  by  direction  of  any  officer 
thereof,  or  cases  for  winding  up  the  affairs  of  any  such 
bank."4 

Original  jurisdiction  can  be  based  on  section  one  of  the 
act  of  1887-8  only  when  the  sum  in  dispute  exceeds  12,000 


i«  Reed  v.  Northern  Pac.  R.  Co., 
86  Fed.  817. 

"  Gableman  v.  Peoria,  D.  cfe  E.  R. 
Co.,  179  U.  S.  335,  21  Sup.  Ct.  171, 
45  L.  — ;  s.  c,  41  C.  C.  A.  160,  101 
Fed.  1. 

18  Post  §  203; 

Baggs  V.  Martin,  179  U.  S.  200,  21 
Sup.  Ct.  109,  45  L.— - 

§111. 

122  St.  at  L.  162,  1  Supp.  353,  §  4. 


•^  Ante  §  18. 

3  Ante  §  100  and  notes  24,  25. 

•1  Act  1887-8,  §  4,  aute  §  18; 

Lake  Nat.  Bunk  v.  Wo  If  •.•boron  gli 
Sav.  Bank,  33  U.  S.  App.  734,  24 
C.  C.  A.  195,  78  Fed.  517; 

(luarantee  Co.  v.  Hanway,  — 
(".  C.  A.  — ,  104  Fed.  .369; 

Brown  v.  Ellis,  95  Fed.  1. 
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exclusive  of  interest  and  costs.^  A  receiver  of  a  National 
bank  appointed  by  the  comptroller  of  the  currency  is  an  of- 
ficer of  the  United  States.^  The  Circuit  and  District  Courts 
of  the  United  States,  under  statutes  in  force  prior  to  the 
passage  of  the  act  of  1887-8,  have  original  jurisdiction  of 
suits  at  law  brought  by  such  receivers,  however  small  the 
sums  in  dispute,  and  without  reference  to  the  citizenship  of 
the  parties."  A  suit  in  equity  brought  by  a  receiver  of  a 
National  bank  is  one  arising  under  a  law  of  the  United 
States,  but  the  amount  in  dispute  must  exceed  $2,000,  ex- 
clusive of  interest  and  costs,  to  give  a  United  States  Cir- 
cuit Court  original  jurisdiction  thereof.*^ 

A  suit  to  enforce  the  personal  liability  of  a  stockholder  or 
officer,  or  to  recover  funds  of  the  bank  wrongfully  diverted, 
should  be  brought  by  the  receiver.^     A  common-law  action 


5  Brown  v.  Ellis,  95  Fed.  1  ; 

Thompson  v.  German  Ins.  Co., 
76  Fed.  892  ; 

Thompson  v.  Pool,  70  Fed.  725. 

''Ex  parte  Chetwood,  165  U.  S. 
443,  17  Sup.  Ct.  385,  41  L.  782  ; 

Gibson  v.  Peters,  150  U.  S.  342, 
14  Sup.  Ct.  134,  37  L.  1104  ; 

Kennedy  v.  Gibson,  8  Wall.  498, 
19  L.  476  ; 

Guarantee  Co.  v.  Hanway, — C.  C. 
A.—,  104  Fed.  369  ; 

Speckart  v.  German  Nat.  Bank, 
85  Fed.  12  ; 

Cases  cited  in  next  succeeding 
note. 

7  Rev.  St.  U.  S.,  §  629,  cl.  3,  quoted 
ante  §  6,  note  3  ;  §  563,  cl.  4  ; 

Kennedy  v.  Gibson,  8  Wall.  498, 
19  L.  476  ; 

Short  V.  Hepburn,  41  U.  S.  App. 
520,  21  C.  C.  A.  2.52,  75  Fed.  113  ; 

Myers  v.  Hettinger,  37  C.  C.  A. 
369,  94  Fed.  370  ; 

Brown  v.  Ellis,  95  Fed.  1  ; 

Brown  v.  Smith,  88  Fed.  565  ; 

Thompson  v.  Pool,  70  Fed,  725  ; 

Fisher  v.  Yoder,  53  Fcil.  565  ; 

Yardley  v.  Dickson,  47  Fed.  835  ; 


Young  V.  Wempe,  46  Fed.  354  ; 

Stephens  v.  Beruays,  41  Fed.  401; 
s.  c,  44  Fed.  642; 

Armstrong  v.  Ettlesohn,  36  Fed. 
209; 

Armstrong  v.  Trautman,  36  Fed. 
275  ; 

Hendee  i\  Connecticut  &  P.  R. 
Co.,  26  Fed.  677,  23  Blatchf.  453  ; 

Price  V.  Abbott,  17  Fed.  506  ; 

Frelinghuysen  v.  Baldwin,  12 
Fed.  395  ; 

Piatt  V.  Beach,  19  Fed.  Cas.  836, 
2  Ben.  303,  1  Thomp.  Nat.  Bank 
Cas.  182  ; 

Stanton  v.  Wilkeson,  22  Fed.  Cas. 
1074,  8  Ben.  357,  2  Nat.  Bank  Cas. 
(Browne)  162,  2  N.  Y.  Wkly.  Dig. 
91. 

Compare 

Post  Master  General  v.  Early,  12 
Wheat.  136,  6  L.  577. 

8  Brown  v.  Ellis,  95  Fed.  1  ; 
Thompson   v.  German   Ins.  Co., 

76  Fed.  892. 

9  Bailey  v.  Mosher,  27  U.  S.  App. 
339,  11  C.  C.  A.  304,  63  Fed.  488  ; 

Stuart  V.  Hayden,  36  U.  S.  App. 
462,  18  C.  C.  A.  618,  72  Fed.  402, 
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of  deceit  brought  by  a  defrauded  individual  against  the  olTfi- 
cers  of  a  defunct  National  bank  is  not  removable  as  arising 
under  the  laws  of  the  United  States. ^'^  But  a  suit  is  remov- 
able where  the  plaintiff  bases  his  right  to  recover  upon  the 
defendants'  violation  of  the  banking  laws  of  the  United 
States." 

A  receiver  of  a  National  bank  may  be  sued  in  a  United 
States  Court  where  the  sum  sought  to  be  recovered  exceeds 
$2,000,  exclusive  of  interest  and  costs. ^'"^  The  same  rules  as 
to  suability  extend  to  suits  by  or  against  an  agent  of  an  in- 
solvent National  bank,^-^  and  to  suits  iu  the  name  of  the  bank 
itself  in  winding  up  its  affairs,  under  the  clause  quoted.^* 

A  receiver  or  agent  of  a  National  bank  may  be  sued  in  a 
Stiite  court.^^  A  suit  brought  in  a  State  court  by  or  against 
a  receiver  or  agent  of  a  National  bank,^''  or  to  wind  up  the 


affirmed,  s.  C,  169  U.  S.  1,  18  Sup. 
Ct.  274,  42  L.  639  ; 

Hayden  v.  Thompson,  36  U.  S. 
App.  361,  17  C.  C.  A.  592,  71  Fed.  60. 

State  statutes  of  limitations  gov- 
ern suclx  cases. 

Butler  V.  Poole,  44  Fed.  586  ; 

Thompson  v.  German  Ins.  Co., 
76  Fed.  892. 

loprescott  v.  Haughey,  65  Fed. 
653  ; 

Bailey  v.  Mosher,  74  Fed.  15  ; 

Gerner  v.  Thompson,  74  Fed.  125, 
126; 

Stuart  V.  Bank,  57  Neb.  569,  78 
N.  W.  298. 

"  Bailey  v.  Mosher,  95  Fed.  223. 

i-^Bartley  V.  Hayden,  74  Fed.  913; 

Smithson  v.  Hnbbell,  81  Fed.  593; 

Gilbert  v.  McNulta,  96  Fed.  83. 

13  Ex  parte  Chetwood,  165  U.  S. 
443,  17  Sup.  Ct.  385,  41  L.  782; 

McConville  v.  Gilmour,  36  Fed. 
277,  1  L.  R.  A.  498. 

" "  Under  this  provision  this 
Court  has  jurisdiction  in  cases  like 
the  present,  where  the  receiver  is 
engaged  in  winding  up  the  affairs 
of  a  National  bank.     Armstrong  v. 


Trautman,  36  Fed.  275.  I  :im  of 
the  opinion  that  it  is  immaterial 
whether  the  action  is  brought  by 
the  receiver  in  his  own  name  as  re- 
ceiver or  by  him  in  the  name  of 
the  bank.  The  thing  material  to 
the  jurisdiction  is  the  fact  that  the 
whole  propei-ty  of  tlie  bank  has 
been  vested  by  operaticm  of  law  iu 
the  receiver;  that  the  bank's  af- 
fairs, as  an  insolvent  corporation, 
are  in  the  control  of  the  comptrol- 
ler of  the  United  States  treasury, 
and  are  being  wound  up  under  his 
direction."  Linn  County  Nat.  Bank 
V.  Crawford,  69  Fed.  532. 

15  Capital  Nat.  Bank  r.  First  Nat. 
Bank,  172  U.  S.  425, 19  Sup.  Ct.  202, 
43  L.  .502; 

Ex  parte  Chetwood,  165  U.  S. 
443,  17  Sup.  Ct.  .385,  41  L.  782; 

Snohomish  County  v.  Puget 
Sound  Nat.  Bank,  81  Fed.  518; 

Bird  V.  Cockrem,  3  Fed.  Cas.  429, 
2  Woods  32,  1  Thomp.  Nat.  Bank 
Cas.  284. 

1*'  Guarantee  Co.  v.  Ilanway, — C. 
C.  A.—,  104  Fed.  369; 

Sowles  V.  Witters,  43  Fed.  700; 
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affairs  of  such  bank,^'  is  removable  to  a  United  States  Circuit 
Court,  where  the  amount  in  dispute  exceeds  !J2,000,  exclusive 
of  interest  and  costs. ^*^ 

AVhere  a  suit  is  brought  against  a  National  bank — there 
being  then  no  right  of  removal, — and  a  receiver  is  subse- 
quently appointed  for  the  bank  and  he  becomes  a  party  de- 
fendant, he  has  no  right  of  removal ;  he  is  subject  to  the 
jurisdictional  infirmities  attaching  to  the  original  defendant.^^ 

§  112.  The  fact  that  a  State  is  plaintiff  will  not  prevent 
the  removal  of  a  cause  arising  under  the  Constitution, 
laws  or  treaties  of  the  United  States. — A  State  is  not  sua- 
ble in  a  Circuit  Court  of  the  United  States  without  its  con- 
sent, although  the  plaintiff's  cause  of  action  arises  under  the 
Constitution,  laws  or  treaties  of  the  United  States.^     Prior 


Sowles  r.  First  Xat.  Bank,  46 
Fed.  513; 

Grant  v.  Spokane  Nat.  Bank,  47 
Fed.  673; 

Hot  Springs  Ind.  School  Dist.  v. 
First  Nat.  Bank,  61  Fed.  417; 

Auburn  Sav.  Bank  v.  Hayes,  61 
Fed.  911. 

This  ground  of  jurisdiction  was 
not  asserted  in 

Tehan  v.  First  Nat.  Bank,  39 
Fed.  577. 

Wliere  a  defendant  as  receiver  or 
agent  of  a  bank  resigns  pending 
suit,  and  his  successor  is  appointed, 
there  need  not  be  any  formal  change 
of  parties  under  the  code  of  North 
Dakota. 

Guarantee  Co.  v.  Hanway,  —  C. 
C.  A.  — ,  104  Fed.  369. 

1'  Snohomish  County  v.  Puget 
Sound  Nat.  Bank,  81  Fed.  518; 

Speckart  v.  German  Nat.  Bank, 
85  Fed.  12. 

i8^n«e§81; 

Hallam  v.  Tillinghast,  75  Fed. 
849; 

Follettr.  Tillinghast,  82  Fed.  241. 

The  removability  of  such  a  suit 
is  sustainable  in  principle  by  the 
reasoning  in 


Auten  V.  United  States  Nat.  Bank, 
174  U.  S.  125,  19  Sup.  Ct.  628,  43  L. 
920, 
and  by  dicta  in 

Pope  i\  Louisville,  N.  A.  &  C.  R. 
Co.,  173  U.  S.  573,  19  Sup.  Ct.  500, 
43  L.  814. 

19  Wichita  Nat.  Bank  v.  Smith,  36 
U.  S.  App.  530,  19  C.  C.  A.  42,  72 
Fed.  568; 

Speckert  v,  German  Nat.  Bank, 
38  C.  C.  A.  682,  98  Fed.  151,  revers- 
ing Speckart  i\  German  Nat.  Bank, 
85  Fed.  12. 

Compare  jjost  §  135,  auth.  note  9. 

§112. 

^Ante  §26  and  note; 

Hans  V.  Louisiana,  134  U.  S.  1, 
10  Sup.  Ct.  504,  33  L.  842  (affirming 
s.  c,  24  Fed.  55); 

North  Carolina  v.  Temple,  134 
U.  S.  22,  10  Sup.  Ct.  509,  33  L.  849; 

Louisiana  v.  Steele,  134  U.  S. 
230,  10  Sup.  Ct.  511,  33  L.  891; 

Lowenstein  v.  Evans,  69  Fed.  908; 

Brown  University  v.  Rhode  Island 
College,  56  Fed.  55. 

It  is  a  general  principle  that  a 
State  or  nation  cannot  be  sued  with- 
out its  consent. 

Cases  already  cited  in  this  note; 
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to  the  passage  of  the  act  of  1875,'-^  Congress  did  not  confer 
upon  the  Circuit  Courts  of  the  United  States  original  juris- 
diction of  suits  brought  hy  a  State.'*  liy  that  act,  how- 
ever, jurisdiction  was  conferred  upon  Circuit  Courts  of  any 
suit  brought  therein  by  a  State  and  arising  under  the  Con- 
stitution, hiws,  or  treaties  of  the  United  States,  of  which 
such  Courts  would  have  jurisdiction  if  the  plaintiff  were  an 
individual ;  *  and  in  this  respect  the  statute  is  not  changed 
by  the  amendments  of  1887-8.^  The  removal  of  a  suit  begun 
by  a  State,  in  a  State  court,  involving  a  Federal  question, 
and  otherwise  removable,  will  not  be  prevented  by  the  fact 
that  the  State  is  the  plaintiff.*^ 


Beers  v.  Arkansas,  20  How.  527, 
15  L.  991; 

Thebo  V.  Choctaw  Nation,  27 
U.  S.  App.  657,  13  C.  C.  A.  519,  (36 
Fed.  372; 

Farmers'  Nat.  Bank  v.  Jones,  lOo 
Fed.  459; 

Adams  v.  Bradley,  1  Fed.  Cas.  93, 
5  Sawy.  217; 

Hassard  v.  Mexico,  29  Misc.  511, 
61  N.  Y.  Supp.  939,  9  Yale  Law  J. 
283  and  comments  by  John  W. 
Foster ; 

Manning  r.  Nicaragua,  14  How. 
Pr.  517. 

Compare 

The  Exchange  v.  McFaddon,  7 
Cranch  116,  3  L.  287. 

When  a  State  itself  brings  a  suit, 
it  thereby  consents  to  the  filing  of 
a  proper  cross-bill  in  the  suit 
brought  by  it. 

Port  Royal  &  A.  Ry.  Co,  v.  South 
Carolina,  60  Fed,  552; 

Indiana  v.  Portsmouth  Savings 
Bank,  100  Ind.  435,  7  N.  E.  379. 

Compare 

United  States  v.  Eckford,  6  Wall, 
484,  18  L.  920; 

New  York  v.  Dennison,  84  N,  Y. 
272. 

A  State  may  waive  its  exemption 
from  suit. 


Clark  V.  Barnard,  108  U.  S.  436,  2 
Sup.  Ct.  878,  27  L.  780; 

Beers  v.  Arkansas,  supra. 

-Ante^Q,  note  5. 

3  Wisconsin  v.  Duluth,  .30  Fed. 
Cas.  382,  2  Dill.  400,  11  Am.  Law 
Reg.  (N.  S.)  709,  5  Am.  LawT.  Rep. 
U.  S.  Cts.  299,  4  Chi.  Leg.  News 
405,  7  Am.  Law  Rev.  309,  29  Leg. 
Int.  268  (decided  by  Justice  Miller 
and  Judge  Dillon  at  Circuit,  and 
approved  by  the  Supreme  Court  in 
Ames  V.  Kansas,  111  U.  S.  449,  4 
Sup.  Ct.  437,  28  L.  482); 

North  Carolina  v.  Trustees  of 
University,  18  Fed.  Cas.  347,  1 
Hughes  133,  5  N.  B.  R.  466,  65  N.  C. 
714; 

Gale  V.  Babcock,  9Fed.  Cas.  1077, 
4  Wash.  C.  C,  199, 

*  Ames  V.  Kansas,  111  U,  S,  449, 
4  Sup,  Ct,  437,  28  L.  482, 

5  Ante  §  6. 

«  New  Orleans,  M.  &  T.  R.  Co.  v. 
Mississippi,  102  U.  S.  135,  26  L.  90; 

Ames  V.  Kansas,  111  U.  S,  449,  4 
Sup.  Ct.  437,  28  L.  482; 

Southern  Pac.  R.  Co.  v.  Califor- 
nia, 118  U.  S.  109,  6  Sup.  Ct.  993, 
30  L.  103; 

Germania  Insurance  Co.  v.  Wis- 
consin, 119  U.  S,  473,  7  Sup.  Ct.  200, 
30  L.  401; 
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Illinois  V.  Chicago,  B.  &  Q.  Tl. 
Co.,  16  Fed.  706,  11  Biss.  584; 

Illinois  r.  Illinois  Cent.  R.  Co.,  16 
Fed.  881, — all  cases  under  act  of 
1875; 

Texas  v.  Texas  &  Pac.  R.  Co.,  23 
Fed.   Cas.  871,  3   Woods  308,  — a 


case  arising  under  Rev.  St.  U.  S., 
§640. 

A  State  is  not  a  citizen,  and  a 
suit  brought  by  a  State  cannot  be 
removed  by  a  non-resident  on  the 
ground  of  diverse  citizenship. 

Post  §  125. 
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CHAPTER  VIII. 


DIVERSE    CITIZENSHIP. 


§  113.  Diverse  citizenship  of  tlie  parties  is  the  most 
coiiiiiioii  ground  of  removal. — The  diverse  citizenship  of  the 
parties  to  such  suits  is  the  most  common  ground  for  the  re- 
moval of  causes  from  the  State  courts  to  the  Circuit  Courts 
of  the  United  States.^ 

There  are  special  provisions  hereafter  considered  regulating 
the  removal  of  causes  on  the  ground  of  a  separable  contro- 
versy/-^  or  of  prejudice  or  local  influence.^  This  chapter  deals 
with  the  general  class  of  cases,  containing  no  separable  con- 
troversy, and  in  which  a  removal  is  sought  as  a  matter  of 
right,  and  not  because  prejudice  or  local  influence  may  inter- 
fere with  the  due  administration  of  justice  in  the  State  courts. 

There  must  be,  to  warrant  a  United  States  Circuit  Court 
to  take  original  jurisdiction,  or  to  warrant  a  removal,  on  the 
ground  of  diverse  citizenship,  a  suit  "  in  which  there  shall  be 
a  controversy  between  citizens  of  different  States,"  or  "a 
controversy  between  citizens  of  a  State  and  foreign  states, 
citizens  or  subjects."  * 

This  jurisdiction  is  restricted  by  the  amount  in  dispute,  as 
already  considered ;  ^  and  does  not  extend  to  suits  upon  cer- 
tain assigned  causes  of  action,  specifically  considered  in  a 
subsequent  section  of  this  chapter.^ 

§  114.  The  citizenship  of  tlie  parties,  not  that  of  other 
persons  interested  in  the  controversy,  determines  the  re- 
movability of  a  suit The  present  statute  does  not  directly, 

in  terms,  require  the  controversy  in  a  suit  to  be  between  the 


§  113. 

1  Diverse  citizenship  is  an  inde- 
pendent ground  of  removal. 

Lowe  V.  Wayne  County  Sav.  Bank, 
15  Fed.  Cas.  1013,  14  Blatchf.  449. 

■2  Post  chapter  IX. 

3  Post  chapter  XIII. 


*  Act  1887-8,  amending  §§  1,  2  of 
act  of  1875,  ante  §§  6,  7. 

Compare  the  language  of  the 
Constitution,  ante  §  2. 

^  Ante  chapter  VI. 

6  Post  §  137. 
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parties  to  the  suit.  The  rule  was  established  under  the 
clearer  language  of  the  act  of  1789^  that  the  citizenship  alone 
of  the  parties  to  the  suit  must  determine  whether  it  is  re- 
movable, and  not  the  citizenship  of  other  persons  who  may 
be  interested  in  the  controversy.^  The  same  rule  applies 
under  the  present  act.^ 

Where  a  statute  of  the  State  in  which  a  suit  is  brought 
requires  a  suit  to  be  brought  in  the  name  of  the  real  party 
in  interest,  and  the  suit  is  so  brought  upon  a  transferred  claim, 
the  citizenship  of  the  plaintiff,  and  not  that  of  the  original 
holder  alone,  must  be  considered  in  determining  the  question 


§1U. 

1  Ante  §  7,  note  3. 

2  Irvine  v.  Lowry,  14  Pet.  293,  10 
L.  462. 

"When  the  citizenship  of  the 
parties  gives  jurisdiction,  and  the 
legal  right  to  sue  is  in  the  plaintiff, 
the  Court  will  not  inquire  into  the 
residence  of  those  who  may  have 
an  equitable  interest  in  the  claim. 
They  are  not  necessary  parties  on 
the  record.  A  person  having  the 
legal  right  may  sue  at  law  in  the 
Federal  Courts,  without  reference 
to  tlie  citizenship  of  those  who 
may  have  the  equitable  interest." 
Adams  v.  White,  1  Fed.  Cas.  156,  2 
Pittsb.  R.  21,  7  Pittsb.  Leg.  J.  41, 
16  Leg.  Int.  293. 

The  case  of  Irvine  v.  Lowry, 
supra,  was  followed  in 

Dimmock  v.  Doolittle,  29  Fed. 
545, 

decided  under  the  act  of  1875, 
ante  §  7,  note  7.  The  cases  cited 
hold  that  where  a  suit  is  brought 
by  the  payee  and  legal  owner  of  a 
non-assignable  contract,  for  the 
benefit  of  another  to  whom  the 
plaintiff  has  transferred  the  bene- 
ficial ownership  of  the  contract, 
the  citizenship  of  the  latter  is  im- 
material upon  the  question  of  re- 
moval. 


Compare 

Over  1-.  Lake  E.  &  W.  R.  Co.,  63 
Fed.  34, 

where  this  principle  is  applied  to  a 
suit  for  damages  by  fire,  the  Court 
holding  the  right  to  a  removal  to 
be  determined  by  the  citizenship 
of  the  owner  of  the  property  and 
the  defendant,  and  that  the  citizen- 
ship of  insurance  companies  inter- 
ested in  the  recovery  by  subroga- 
tion was  immaterial,  even  when 
they  were  joined  with  the  owner 
of  the  property  as  co-plaintiffs. 

It  is  Jield  that  the  citizenship  of 
a  pendente  lite  purchaser  of  real 
estate  does  not  affect  jurisdiction 
upon  removal  where  he  is  not  made 
a  party. 

Fisher  v.  Shropshire,  147  U.  S. 
133,  13  Sup.  Ct.  201,  37  L.  109. 

3  General  authorities : 

Bertha  Zinc  &  M.  Co.  v.  Carico, 
61  Fed.  132,  136-7; 

In  re  Stutsman  County,  88  Fed. 
337,  342. 

In  the  first  of  these  cases,  Judge 
Paul  uses  some  clear  strong  lan- 
guage which  is  quoted  post  §  135, 
note  11. 

The  authorities  as  to  adminis- 
trators, executors,  etc.,  are  col- 
lected post  §  134. 

An  exception  to  this  rule,  more 
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of  jurisdiction.*  The  Federal  Court  should  proceed  with  the 
suit,  after  removal,  in  the  name  of  the  parties  to  the  record, 
as  the  State  court  would  have  done  if  there  hiid  been  no  re- 
moval.^ 

Even  where  the  holder  of  a  cause  of  action,  between  whom 


apparent  than  real,  exists  when  a 
party  to  the  record  is  a  formal 
party  only,  as  to  which  see  j^ost 

§  i;52. 

^Thompson  v.  Central  Ohio  R. 
Co.,  6  Wall.  134,  18  L.  765,  quoted 
in  next  note; 

Weed  Sewing  Mach.  Co.  v.  Wicks, 
29  Fed.  Cas.  .573,  3  Dill.  261,  2  Cent. 
Law  J.  475. 

Compare 

Albany  &  R.  Iron  &  S.  Co.  v. 
Lundberg,  121  U.  S.  451,  7  Sup.  Ct. 
958,  30  L.  982; 

Delaware  County  v.  Diebold  Safe 
&  L.  Co.,  133  U.  S.  473,  10  Sup.  Ct. 
399,  33  L.  674; 

Daniels  y.  Citizens'  Ins.  Co.,  5  Fed. 
425,  429,  10  Biss.  116; 

May  V.  Logan  County,  30  Fed. 
250; 

Marine  Ins.  Co.  v.  St.  Louis,  I.  M. 
&  S.  Ry.  Co.,  41  Fed.  643; 

Spratley  v.  Hartford  Ins.  Co.,  22 
Fed.  Cas.  973,  1  Dill.392. 

5  In 

Thompson  v.  Central  Ohio  R.  Co., 
6  Wall.  134,  18  L.  705, 
the  Supreme  Court  said: 

"  The  railroad  companies  mistook 
the  course  of  proceeding  in  Courts 
of  the  United  States  in  actions  at 
law,  in  suits  brought  up  from  State 
courts.  lu  this  case,  as  the  action 
was  a  purely  legal  one,  if  they  could 
have  maintained  it  in  their  names 
in  the  State  court,  they  had  an  equal 
right  to  maintain  it  in  their  names 
when  it  arrived  in  the  Federal 
Court. 

"In  actions  at  law  the  Courts  of 
the  United  States  may  proceed  ac- 


cording to  the  forms  of  practice  in 
the  State  courts,  and  in  such  actions 
they  administer  the  rules  of  evi- 
dence as  they  lind  them  adminis- 
tered in  the  State  courts.  There 
was,  therefore,  no  difficulty  what- 
ever in  the  plaintitTs  in  the  State 
court  remaining  plaintiffs  on  the 
record,  and  prosecuting  their  suit 
in  the  same  manner  they  were  au- 
thorized to  prosecute  it  by  the  laws 
of  the  State.  If,  in  Ohio,  the  drafts 
could  have  been  received  in  evi- 
dence in  a  State  court,  in  a  suit 
brought  by  the  railroad  companies 
against  Thompson,  then,  on  the 
transfer  of  the  suit  to  the  Federal 
Court,  and  trial  had  there,  they 
would  have  been  equally  receivable 
in  evidence.  The  law  of  Ohio  di- 
rects that  all  suits  be  brought  in 
the  name  of  the  real  party  in  in- 
terest. This  constitutes  a  title  to 
sue,  when  the  suit  is  brought  in  the 
State  court,  in  conformity  with  it; 
and  in  all  cases  transferred  from 
the  State  to  the  Federal  Court,  un- 
der the  12th  section  of  the  judiciary 
act,  Sept.  24,  1789,  ch.  20  (1  Stat, 
at  L.,  73),  this  title  will  be  recog- 
nized and  preserved;  and  when  a 
declaration  is  required  by  the  rules 
of  the  Circuit  Court,  it  may  be  filed 
in  the  name  of  the  party  M'ho  was 
the  plaintiff  in  the  State  court." 

This  decision  in  effect  overrules 
the  contrary  holding  of  Judge  Betts 
in 

Suydam  v.  Ewing,  23  Fed.  Cas. 
474,  2  Blatchf.  359. 

See  further  as  to  proceedings  after 
removal,  iwst  §§  205,  208. 
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and  the  defendant  the  necessary  diversity  of  citizenship  ex- 
ists, makes  a  colorable  transfer  of  sucli  cause  of  action  to  a 
citizen  of  the  same  State  as  the  defendant,  or  to  a  citizen  of 
a  territory  or  of  the  District  of  Columbia,  to  enable  such  as- 
signee to  bring  suit  thereon  in  the  State  court  and  thereby 
defeat  the  defendant's  right  to  remove  the  suit,  such  trick 
will  not  make  removable  a  suit  brought  in  tlie  State  court  by 
such  fraudulent  assignee ;  for  wliile  diversity  of  citizenship 
would  exist  between  the  parties  actually  interested  in  the  con- 
troversy, it  would  not  exist  between  the  parties  to  the  suit.^ 

§  115.  The  Constitution  of  the  United  States  determines 
who  are  citizens — The  free,  wliite  inhabitants  of  the  Colo- 
nies on  July  4,  1776,  who  were  loyal  to  the  American  cause, 
form  the  basis  of  the  citizenship  of  the  United  States.^  Now 
by  the  Constitution,— 

"All  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the  State  wherein  they  reside."  ^ 

Prior  to  the  adoption  of  this  clause,  citizenship  had  been 
denied  to  tlie  negroes,  by  the  Supreme  Court,  in  the  Dred 
Scott  case.3  The  primary  purpose  of  the  quoted  clause  was 
to  confer  citizenship  upon  the  negroes  born  and  residing  in 
this  country.*     But  it  is  not  restricted  to  the  negroes ;  the 


<>  Provident  Savings  Life  Assur. 
Soc.  i:  Ford,  114  U.  S.  635,  5  Sup. 
Ct.  1104,  29  L.  261  ; 

Oakley  v.  Gooduow,  118  U.  S.  43, 

6  Sup.  Ct.  944,  .30  L.  61  ; 

Leather  Manuf  rs'  Nat.  Bank  v. 
Cooper,  120  U.  S.  778,  7  Sup.  Ct. 
777,  30  L.  816  ; 

Carson  v.  Dunham,  121  U.  S.  421, 

7  Sup.  Ct.  1030,  .30  L.  992  ; 
Vimont  v.   Chicago  &  K   W.  R. 

Co.,  64  Iowa  513,  17  N.  W.  31,  21 
N.  W.  9. 

Contra,  but  overruled  by  cases 
supra, 

Goodnow  V.  Litchfield,  47  Fed. 
753,  4  McCr.  215. 

§  115. 

^  "  All  white  persons  or  persons 
of  European  descent  who  were  born 


in  any  of  the  Colonies,  or  resided 
or  had  been  adopted  there,  before 
1776,  and  had  adhered  to  the  cause 
of  independence  up  to  July  4,  1776, 
were  by  the  Declaration  invested 
with  the  privileges  of  citizenship." 
Boyd  v.  Nebraska,  143  U.  S.  135, 
12  Sup.  Ct.  375,  36  L.  103,  citing 
United  States  v.  Ritchie,  17  How. 
525,  539,  15  L.  236,  240;  Inglis  v. 
Sailor's  Snug  Harbor,  3  Pet.  99,  7 
L.  617. 

•  Amendment  XIV,  §  1; 

Minor  v.  Happersett,  21  Wall. 
162,  22  L.  627. 

3  Scott  V.  Sandford,  19  How.  393, 
15  L.  691. 

*  Slaughter-House  Cases,  16  Wall. 
36,  21  L.  394; 

Elk  V.  Wilkins,  112  U.  S.  94,  5 
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clause  is  of  general  application,  extending  alike  to  persons 
of  all  races.^ 

§  116.  A  person  I)oru  or  luiinralized  in  the  United  States 
and  snbject  to  the  jurisdiction  thereof,  is  a  citizen  of  tlie 
United  States.^ — Citizenship  of  the  United  States  is  distin- 
guished from  citizenship  of  a  State.^  Birth  in  the  United 
States,'"^  or  naturalization  therein,'*  is  essential  to  citizenship 

House   Cases,   IG   Wall.  :}G,   21    L, 


Sup.  Ct.  41,  28  L.  ()43; 

In  re  Look  Tin  Sing,  21  Fed.  90.5, 
10  Sawy.  353. 

Compare   the  language  of   Rev. 
St.  U.  S.,  §  1992. 

*  United  States  v.  Wong  Kim 
Ark,  169  U.  S.  G49,  18  Sup.  Ct.  456, 
42  L.  890; — where  the  Supreme 
Court  held  that  a  child  of  Chinese 
parents  born  in  this  country  is  a 
citizen  of  the  United  States,  al- 
though his  parents  under  the  laws 
of  China  could  not  renounce  their 
allegiance  thereto,  and  under  the 
laws  of  this  country  could  not  be- 
come citizens  thereof,  the  Court 
adopting  the  doctrine  of  Calvin's 
Case,  7  Coke  1,  2  How.  St.  Tr.  559. 

A  man  born  in  Toronto,  Can.,  is 
born  a  British  subject. 

Smith  y.  Sun  Printing  &  Pub. 
Ass'n,  14  U.  S.  App.  173,  5  C.  C.  A. 
91,  55  Fed.  240. 

§116. 

1  Ante  §  115. 

2  "The  distinction  between  citi- 
zenship of  the  United  States  and 
cititzenship  of  a  State  is  clearly 
recognized  and  established.  Not 
only  may  a  man  be  a  citizen  of  the 
United  States  without  being  a  citi- 
zen of  a  State,  but  an  important 
element  is  necessary  to  convert  the 
former  into  the  latter.  He  must 
reside  within  the  State  to  make  him 
a  citizen  of  it,  but  it  is  only  neces- 
sary that  he  should  be  born  or  nat- 
uralized in  the  United  States  to  be 
a  citizen  of  the  Union."    Slaughter- 


394,  quoted  approvingly  in  United 
States  V.  Wong  Kim  Ark,  169  U.  S. 
649,  18  Sup.  Ct.  456,  42  L.  890. 

Compare 

Ex  parte  Kinney,  14  Fed.  Cas. 
602,  3  Hughes  9,  3  Va.  Law  J.  370, 
7  Reporter  712  ; 

United  States  v.  Hall,  26  Fed.  Cas. 
79,  3  Chi.  Leg.  News  260,  13  Int. 
Rev.  Rec.  181. 

3  Quotation,  note  5  this  section, 
from  United  States  v.  Wong  Kim 
Ark,  169  U.  S.  649,  18  Sup.  Ct.  456, 
42  L.  890,  affirming  In  re  Wong  Kim 
Ark,  71  Fed.  382; 

Minor  u.  Happersett,  21  Wall.  162, 
22  L.  627; 

Inglis  V.  Sailor's  Snug  Harbor, 
3  Pet.  99,  155,  7  L.  617,  637; 

Gee  Fook  Sing  v.  United  States, 
7  U.  S.  App.  27,  1  C.  C.  A.  211,  49 
Fed. 146; 

Lee  Sing  Far  v.  United  States,  35 
C.  C.  A.  327,  94  Fed.  834; 

In  re  Giovanna,  93  Fed.  659; 

In  re  Wy  Shing,  36  Fed.  553,  13 
Sawy.  530; 

In  re  Yung  Sing  Hee,  36  Fed.  437, 
13  Sawy.  482; 

Ex  parte  Chin  King,  35  Fed.  354, 
13  Sawy.  333; 

In  re  Look  Tin  Sing,  21  Fed.  905, 
10  Sawy.  353; 

McKay  v.  Campbell,  16  Fed.  Cas. 
161,  2  Sawy.  118, 5  Am.  Law  T.  Rep. 
U.  S.  Cts.  407; 

United  States  v.  Rhodes,  27  Fed. 
Cas.  785, 1  Abb.  U.  S.  28, 1  Am.  Law 


4  For  note  4,  see  p.  288. 
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of  the  United  States ;  and  in  either  case,  the  person  must  be 
"  subject  to  the  jurisdiction  thereof."  ^ 


T.  Kep.  U.  S.  Cts.  22,  7   Am.  Law 
Keg.  (N.  S.)  233; 
Lynch  v.  Clarke,  1  Sandf.  Ch.  583 ; 

Munro  v.  Merchant,  28  N.  Y.  9, 
40;  s.  c,  20  Barb.  383; 

New  Hartford  o.  Canaan,  54  Conn. 
39,  5  Atl.  360; 

North  Carolina  v.  Manuel,  20  N. 
C— ,  4  Dev.  &  Bat.  20. 

"All  persons  born  in  the  alle- 
giance of  the  king  are  natural  born 
subjects,  and  all  persons  born  in  the 
allegiance  of  the  United  States  are 
natural  born  citizens.  Birth  and 
allegiance  go  together."  United 
States  V.  Rhodes,  supra. 

It  is  very  doubtful  if  the  Rhodes 
case  was  good  law  when  decided; 
but  the  adoption  of  the  14th  Amend- 
ment has  made  the  quotation  from 
it  the  law  of  the  United  States. 

*"  Naturalization  is  the  act  of 
adopting  a  foreigner,  aud  clothing 
him  with  the  privileges  of  a  native 
citizen."  Boyd  v.  Nebraska,  143 
U.  S.  135,  12  Sup.  Ct.  375,  36  L.  103. 

The  Constitution  of  the  United 
States  confers  upon  Congress  the 
power  "  to  establish  a  uniform  rule 
of  naturalization  .  .  .  through- 
outthe  United  States."  Art.  I,  §8, 
cl.  4.  This  power  is  exclusive. 
The  several  States  have  no  au- 
thority to  provide  for  the  naturali- 
zation of  aliens. 

Chirac  v.  Chirac,  2  Wheat.  259,  4 
L.  234; 

Scott  V.  Sandford,  19  How.  393, 
405,  15  L.  691,  701; 

Minneapolis  v.  Reum,  12  U.  S. 
App.  446,  6  C.  C.  A.  31,  56  Fed. 
576; 

Lanzr.  Randall,  14  Fed.  Cas.  1131, 
4  Dill.  425,  3  N.  Y.  Wkly.  Dig.  307, 
3  Cent.  Law  J.  688,  14  Alb.  Law  J. 
363,  24  Pittsb.  Leg.  J.  68; 


Matthew  v.  Rae,  16  Fed.  Cas.  1112, 
3  C  ranch  C.  C.  699; 

United  States  v.  Rhodes,  27  Fed. 
Cas.  785,  1  Abb.  U.  S.  28,  1  Am. 
Law  T.  Rep.  U.  S.  Cts.  22,  7  Am. 
Law  Reg.  (N.  S.)  233. 

An  early  decision  to  the  contrary 
is  long  since  obsolete. 

Collet  V.  Collet,  6  Fed.  Cas.  105, 
2  Dall.  294,  1  L.  387. 

The  naturalization  laws  are 
treated  in  a  subsequent  section, 
2)ost   §  118. 

5 "  The  14th  Amendment  affirms 
the  ancient  and  fundamental  rule 
of  citizenship  by  birth  within  the 
territory,  in  the  allegiance  and  un- 
der the  protection  of  the  country, 
including  all  children  here  born  of 
resident  aliens,  with  the  exceptions 
or  qualifications  (as  old  as  the  rule 
itself)  of  children  of  foreign  sov- 
ereigns or  their  ministers,  or  born 
on  foreign  public  ships,  or  of  ene- 
mies within  and  during  a  hostile 
occupation  of  part  of  our  territory, 
and  with  the  single  additional  ex- 
ception of  children  of  members  of 
the  Indian  tribes  owing  direct  al- 
legiance to  their  several  tribes. 
The  Amendment,  in  clear  words 
and  in  manifest  intent,  includes 
the  children  born  within  the  terri- 
tory of  the  United  States,  of  all 
other  persons,  of  whatever  race  or 
color,  domiciled  within  the  United 
States."  United  States  v.  Wong 
Kim  Ark,  169  U.  S.  649,  18  Sup. 
Ct.  456,  42  L.  890. 

The  fitdtus  of  a  child  as  to  citi- 
zensliip  follows  that  of  the  father 
rather  than  that  <<i  the  mother. 
Where  the  father  is  "subject  to 
the  jurisdiction,"  as  a  resident 
citizen,  but  the  mother  is  not,  as 
an    Indian    woman    prior    to    the 


§117] 


DIVERSE   CI'MZENSHIP. 


289 


§  117.  A  citizen  of  the  United  States  may  expatriate 
liiinself. — Whether  a  person  be  born  or  naturalized  aa  a  cit- 

14  Fed.  CaB. 


onactniout  of  25  St.  L.  392,  1  Supp. 
608,  a  child  born  to  them  is  a  citi- 
zen. 

United  States  v.  Hadley,  99  Fed. 
437; 

United  States  v.  Ward,  42  Fed. 
320,  14  Sawy.  472; 

Ex  parte  Reynolds,  20  Fed.  Cas. 
582,  5  Dill.  394,  18  Alb.  Law  J.  8 
(overruling  United  States  v.  San- 
ders, 27  Fed.  Cas.  950,  Hempst. 
483); 

Ludlani  v.  Ludlam,  26  N".  Y.  356, 
84  Am.  Dec.  193,  affiimiug  s.  c,  31 
Barb.  486; 

Keith  V.  United  States,  8  Okl. 
440,  58  Pac.  507. 

Contra,  as  to  half-breed  Indians, 

United  States  v.  Higgins,  103 
Fed.  348; 

United  States  v.  Sanders,  supra. 

The  word  child  is  used  above  in 
its  legal  sense  of  a  legitimate  child. 
The  citizenship  of  the  natural  father 
of  an  illegitimate  child  does  not  de- 
termine its  citizenship;  but  in  some 
instances  the  citizenship  of  its  nat- 
ural mother  does. 

Alberty  v.  United  States,  162  U. 
S.  499,  16  Sup.  Ct.  864,  40  L.  1051 ; 

United  States  v.  Hadley,  supra. 

The  members  of  the  Indian  tribes 
within  the  United  States  are  not 
born  "  subject  to  the  jurisdiction" 
of  the  United  States.  They  are  not, 
therefore,  citizens  of  the  United 
States  by  birth;  nor  are  they  citi- 
zens or  subjects  of  a  foreign  state. 

Elk  V.  Wilkins,  112  U.  S.  94,  5 
Sup.  Ct.  41,  28  L.  643; 

United  States  v.  Boyd,  42  U.  S. 
App.  637,  27  C.  C.  A.  592,  83  Fed. 
547;  s.  c.  (at  Circuit),  68  Fed.  577; 

Paul  V.  Chilsoquie,  70  Fed.  401; 

United  States  v.  Osborn,  2  Fed. 
58,  6  Sawy.  406; 

19 


Karrahoo  r.  Adams, 
134,  1  Dill.  344; 

McKay  v.  Campbell,  16  Fed.  Cas. 
161,  2  Sawy,  118,  5  Am.  Law  T. 
Kep.  U.  S.  Cts.  407. 

The  anomalous  position  of  the 
Indians  is  discussed  and  the  prior 
cases  reviewed  in 

United  States  v.  Kagama,  118 
U.  S.  375,  6  Sup.  Ct.  1109,  30  L. 
228. 

A  man  of  Indian  blood,  whose 
tribe  had  become  disintegrated, 
was  held  a  citizen  in 

United  States  v.  Elm,  25  Fed. 
Cas.  1006,  2  Cin.  Law  Bui.  307.  23 
Int.  Kev.  Rec.  419. 

The  passages  in  the  following 
cases  which  seem  to  be  in  conllict 
with  Elk  V.  Wilkins,  supra,  are  de- 
clared by  the  Supieme  Court  in 
that  case  to  be  mere  dicta: 

Ex  parte  Kenyon,  14  Fed.  Cas. 
353,  5  Dill.  385; 

Ex  parte  Reynolds,  20  Fed,  Cas. 
582,  5  Dill.  394,  18  Alb.  Law  J.  8; 

United  States  v.  Crook,  25  Fed. 
Cas.  695,  5  Dill.  4.53. 

Many  Indians  have  been  made 
citizens  of  the  United  States  by 
treaty  or  act  of  Congress,  or  by 
naturalization  pursuant  to  an  act. 
Several  examples  of  such  acts  and 
treaties  are  cited  in  Elk  v.  Wilkins, 
siqiva.  One  such  treaty  is  that 
made  with  the  Wyandott  tribe  by 
which  its  members  became  citizens. 
10  St.  L.  1159,  art.  1.  Of  legisla- 
tion, there  may  be  cited,  besides 
the  acts  cited  in  Elk  v.  Wilkins, 
supra,  the  act  making  the  mem- 
bers of  the  Me-shin-go-me-siaband 
of  IMiami  Indians  citizens,  17  St.  L. 
213,  §5;  the  general  act  of  Feb.  8, 
18S7,  extending  citizenship  to  In- 
dians   born     within    the     United 
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izen  of  the  United  States,  he  can  cease  to  be  "  subject  to  the 
jurisdiction  thereof," — he  may  expatriate  himself.^  JBut  a  cit- 
izen of  the  United  States  does  not  lose  such  citizenship  by 


States,  who  shall  accept,  or  have 
accepted,  lands  in  severalty  under 
that  act,  or  any  other  law  or  treaty, 
or  who  take  up,  or  have  taken  up, 
a  residence  separate  and  apart  from 
any  tribe  of  Indians,  and  adoi)t,  or 
have  adopted,  the  habits  of  civil- 
ized life,  24  St.  L.  388,  1  Supp.  534, 
§G;  the  act  of  Aug.  9,  1888,  nuiking 
citizens  of  Indian  women  who 
marry  citizens  of  the  United  States, 
25  St.  L.  392, 1  Supp.  608,  §  2 ;  and  the 
act  of  May  2,  1890,  authorizing 
the  naturalization  of  Indians  by 
the  United  Slates  Court  in  the  In- 
dian Territory,  26  St.  L.  81, 1  Supp. 
720,  §  43. 

There  are  decisions  construing 
some  of  these  acts: 

Eels  V.  Koss,  29  U.  S.  App.  59,  12 
C.  C.  A.  205,  64  Fed.  417; 

United  States  v.  Saunders,  96 
Fed.  268; 

Ex  parte  Kyle,  67  Fed.  306; 

In  re  Blackbird,  66  Fed.  541; 

Hatch  V.  Ferguson,  57  Fed.  959; 

Gray  v.  Coffman,  10  Fed.  Cas. 
1003.  3  Dill.  393,  1  Cent.  Law  J.  326. 

Where  a  citizen  of  the  United 
States  is  adopted  as  a  member  of 
an  Indian  tribe,  he  retains  his  citi- 
zenship of  the  United  States, 
though  he  becomes  subject  to  the 
disabilities  attaching  to  members 
of  the  Indian  tribe. 

Raymond  v.  Raymond,  55  U.  S. 
App.  89,28C.  C.  A.  38,  83  Fed.  721; 

French  v.  French  (Tenn.  Ch. 
App.),  52  S.  W.  517; 

2  Op.  Atty.  Gen.  U.  S.  693  (But- 
ler). 

If  his  citizenship  of  the  Indian 
tribe  be  duly    annulled    by  such 


tribe,  his  disabilities  by  reason  of 
such  adoption  cease. 

RofE  V.  Burney,  168  U.  S.  218,  18 
Sup.  Ct.  60,  42  L.  442. 

The  Indians  of  Alaska  have  a 
statiifi  somewhat  different  from 
that  of  the  Indians  within  the 
original  United  States. 

In  re  Sah  Quah,  31  Fed.  327. 

§117. 

iSome  cases  hold  that  a  citizen 
of  the  United  States  could  not  ex- 
patriate himself  prior  to  the  enact- 
ment, on  July  27,  1868,  of  15  St.  L. 
223,  codified  as  Rev,  St.  U.  S., 
§  1999. 

Williams'  Case,  29  Fed.  Cas.  1330, 
Whart.  St.  Tr.  652,  4  Hall  Law  J. 
461,  Nat.  Mag.  No.  3,  p.  254,  2 
Cranch  82,  partial  report  in  note; 

Comitis  V.  Parke rson,  56  Fed, 
556,  22  L.  R.  A.  148,  quoting  2  Kent 
Comm.  p.  49; 

Ludlam  v.  Ludlam,  26  N.  Y.  356, 
84  Am.  D.  193. 

The  right  of  expatriation,  how- 
ever, is  asserted  in  a  Federal  case 
decided  in  1818, 

Juando  v.  Taylor,  13  Fed.  Cas, 
1179,  2  Paine  652,  3  Wheeler  Crim, 
Cas.  382; 

In  some  State  cases  cited  in  the 
note  to  Williams'  Case,  svpra  ; 

In  an  opinion  by  Atty.  Gen.  Black, 
9  Op.  Atty.  Gen,  62,  delivered  in 
the  year  1857. 

The  question  is  discussed  by  the 
Supreme  Court  without  definite  re- 
sult in 

Talbot  I!.  Janson,  3  Dall.  133,  1  L. 
540,  affirming  Jansen  v.  The  Vrow 
Christina  Magdalena,  13  Fed.  Cas. 
356,  Bee  11; 
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mere  residence  abroad.     He  must  become  a  citizen  or  subject 
of  some  foreign  state.^ 


The  Siiutissima  Trinidad,  7 
Wheat.  283,  5  L.  454,  affirming 
Chacon  v.  Eighty-Nine  Bales  of 
Cochineal,  5  Fed.  Gas.  390,  1  Brock. 
478; 

Inglis  V.  Sailor's  Snug  Harbor,  3 
Pet.  99,  7  L.  617; 

Shanks  v.  Dupont,  3  Pet.  242,  7  L. 
666. 

It  is  held  in  one  case  at  Circuit 
that  Rev.  St. ,  §  1999,  does  not  change 
the  law  and  that  the  right  of  ex- 
patriation does  not  yet  exist. 

Coraitis  V.  Parkerson,  supra. 

But  a  conclusion  directly  the  re- 
verse is  reached  in  other  cases  at 
Circuit. 

Jennes  v.  Landes,  84  Fed.  73; 
8.  0.,  sub  noni.  Jenns  v.  Landes,  85 
Fed.  801 ; 

Green  v.  Salas,  31  Fed.  106; 

In  re  Look  Tin  Sing,  21  Fed.  905, 
10  Sawy.  353 ; 

Pequignot  v.  Detroit,  16  Fed.  211 ; 

United  States  v.  Cropk,  25  Fed. 
Cas.  695,  5  Dill.  453. 

Several  treaties  made  about  the 
date  of  this  act  recognize  the  exist- 
ence of  the  right  of  citizens  of  the 
United  States  to  expatriate  them- 
selves. 

Treaty  with 

Austria,  1870,  Public  Treaties  33; 

Baden,  1868,  Public  Treaties  38; 

Bavaria,  1868,  Public  Treaties  44; 

Belgium,  1868,  Public  Treaties 
61; 

Denmark,  1872,  Public  Treaties 
176; 

Ecuador,  1872,  Public  Treaties 
197; 

Great  Britain,  1870,  Public  Trea- 
ties .348; 

Hesse,  1868,  Public  Treaties  423; 

Mexico,  1868,  Public  Treaties 
512   (This  treaty  has  been  termi- 


nated.    In  re   Rodriguez,   81    Fed. 
337,  353. ) ; 

North  German  Union,  1868,  Pub- 
lic Treaties  575; 

Sweden  and  Norway,  1869,  Pub- 
lic Treaties  744; 

Wiirttemberg,  1868,  Public  Trea- 
tic^s  811. 

Notwithstanding  the  decision  in 
Comitis  V.  Parkerson,  supra,  it 
seems  clear  that  the  right  of  expa- 
triation now  exists;  §  1999  of  the 
Revised  Statutes  certainly  gives  the 
consent  of  this  government  to  the 
expatriation  of  its  citizens,  even 
whei'e  such  consent  has  not  been 
given  by  treaty. 

"  If  the  right  of  expatriation  was 
open  to  doubt  in  this  country  down 
to  the  year  1868,  certainly  since 
that  time  no  sort  of  question  as  to 
the  right  can  now  exist.  .  .  . 
Section  1999  of  the  Revised  Stat- 
utes. .  .  .  This  declaration 
must  forever  settle  tlie  question 
until  it  is  reopened  by  other  legis- 
lation upon  the  same  subject." 
United  States  v.  Crook,  supra. 

In 

Elk  V.  Wilkius,  112  U.  S.  94,  5 
Sup.  Ct.  41,  28  L.  643,— 
though  the  point  was  not  directly 
in  judgment, — the  Supreme  Court 
refers  to  15  St.  L.  223,  Rev.  St., 
§  1999,  as  "declaring  the  right  of 
expatriation  to  be  a  natural  and  in- 
herent right  of  all  people,"  and 
says  that  "it  affirms  the  right  of 
every  man  to  expatriate  himself." 

A  woman  who  is  a  citizen  of  the 
United  States,  by  marrying  an 
alien,  becomes  herself  an  .nlicn. 

Pequignot  v.  Detroit,  16  Fed.  211; 

Jennes  c.  Landes,  84  Fed.  73;  s.  c, 
sub  nom.  Jenns  v.  Landes,  85  Fed. 
801; 


2  For  note  2,  see  p.  292. 
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§  118.  Individual  aliens  may  become  citizens  of  the 
United  States  under  the  general  naturalization  laws. — 

There  are  general  laws  providing  for  the  naturalization  of  in- 
dividual aliens.^  The  naturalization  of  Indians  has  already 
been  noticed.^ 

The  chief  laws  of  the  United  States  now  in  force  regulat- 
ing the  naturalization  of  foreigners  are  those  conferring  cit- 
izenship upon  the  children  born  abroad  of  citizens  who  have 
resided  in  the  United  States,'^  upon  alien  women  who  marry 


Euckgaber  v.  Moore,  104  Fed. 
947. 

Compare,  as  to  a  married  woman's 
citizenship, 

Smitli  V.  Sun  Printing  &  Pub. 
Ass'n,  14  U.  S.  App.  173,  5  C.  C.  A. 
91,  55  Fed.  240. 

Further  discussion  of  the  ques- 
tion of  expatriation  may  be  found 
in 

A  Note  on  Naturalization  and  Ex- 
patriation, Lawrence's  Wheaton's 
International  Law,  891; 

Wharton's  Conflict  of  Laws,  §  5; 

8  Op.  Atty.  Gen.  U.  S.  139  (Gush- 
ing); 

9  Op.  Atty.  Gen.  U.  S.  356  ( Black ). 
2 Bishop  V.  Averill,  76  Fed.  386; 
United  States  v.  Gillies,  25  Fed. 

Cas.  1321,  Pet.  C.  C.  159,  3  Wheeler 
Crim.  Cas.  308. 

But  query: 

Wildes  V.  Parker,  29  Fed.  Cas. 
1224,  3  Sumn.  593,  2  Law  Rep.  239. 

§118. 

iln 

United  States  v.  Wong  Kim  Ark, 
169  U.  S.  649,  18  Sup.  Ct.  456,  42  L. 
890, 
the  Court  said: 

"By  the  Constitution  of  the 
United  States,  Congress  was  em- 
powered '  to  establish  an  uniform 
rule  of  naturalization.'  In  the  exer- 
cise of  this  power,  Congress,  by  suc- 
cessive acts,  beginning  witli  tlie  act 
entitled  '  An  Act  to  Establish  an 


Uniform  Rule  of  Naturalization,' 
passed  at  tiie  second  session  of  the 
first  Congress  under  the  Constitu- 
tion, has  made  provision  for  the 
admission  to  citizenship  of  three 
principal  classes  of  persons: 

"First.  Aliens,  having  resided 
for  a  certain  time  '  within  the  limits 
and  under  the  jurisdiction  of  the 
United  States,'  and  naturalized  in- 
dividually by  proceedings  in  a  court 
of  record. 

"  Second.  Children  of  persons  so 
naturalized,  'dwelling  within  the 
United  States,  and  being  under  the 
age  of  twenty-one  years  at  the  time 
of  such  naturalization.' 

"  Third.  Foreign-born  children 
of  American  citizens,  coming  with- 
in the  definitions  prescribed  by  Con- 
gress. Acts  of  March  26,  1790  ( 1 
Stat,  at  L.  103,  chap.  3);  January  29, 
1795  (1  Stat,  at  L.  414,  chap.  20); 
June  18,  1798  (1  Stat,  at  L,  566, 
chap.  5);  April  14,  1802  (2  Stat,  at 
L.  153,  chap.  28);  March  26,  1804 
(2  Stat,  at  L.  292,  chap.  47);  Feb- 
ruary 10,  1855  ( 10  Stat,  at  L.  604, 
chap.  71);  Rev.  Stat.,  §§2165-2172, 
1993." 

^  Ante  §  116,  note  5. 

3Rev.  St.,  §1993:  "All  children 
heretofore  born  or  hereafter  born 
out  of  the  limits  and  jurisdiction 
of  the  United  States,  whose  fathers 
were  or  may  be  at  the  time  of  their 
birth  citizens  thereof,  are  declared 
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citizens  or  whose  liusbands  after  their  marriage  become  cit- 
izens by  naturalization,^  and  upon  the  luiuor  children  of  per- 


to  be  citizens  of  tlie  United  States; 
but  the  rights  of  citizenship  shall 
not  descend  to  children  whose 
fathers  never  resided  in  the  United 
States." 

A  child  so  born  is  a  citizen  within 
the  meaning  of  the  law  making  it 
a  crime  punishable  by  death  for  a 
citizen  of  the  United  States  to  en- 
gage in  the  slave-trade. 

United  States  ii.  Gordon,  25  Fed. 
Cas.  13(54,  5  Blatchf.  18. 

He  may  take  lands  by  descent, 
as  a  citizen. 

Ware  v.  Wisner,  50  Fed.  310,  4 
McCr.  66. 

This  section  was  applied  to  pre- 
vent a  removal  in 

Wolff  V.  Archibald,  14  Fed.  369, 
4  McCr.  481. 

It  is  only  by  force  of  legislation 
that  the  children  born  abroad  of 
citizens  of  the  United  States  are 
made  citizens;  they  are  naturalized 
citizens. 

United  States  v.  Wong  Kim  Ark, 
169  U.  S.  649,  18  Sup.  Ct.  456,  42  L. 
890. 

In  this  case  the  Supreme  Court 
of  the  United  States  disapproves  the 
contrary  opinion  of  the  New  York 
courts. 

Ludlam  v.  Ludlara,  26  N.  Y.  356, 
84  Am.  Dec.  193;  s.  c,  31  Barb.  480. 

"  The  14th  Amendment  .  .  . 
has  not  touched  the  acquisition  of 
citizenship  by  being  born  abroad 
of  American  parents;  and  has  left 
the  subject  to  be  regulated,  as  it 
had  always  been,  by  Congress,  in 
the  exercise  of  the  power  conferred 
by  the  Constitution  to  establisii  a 
uniform  rule  of  naturalization." 
United  States  v.  Wong  Kim  Ark, 
supra. 


<Rev.  St.,  §1994:  "Any  woman 
who  is  now  oi'  may  hereafter  be  mar- 
ried to  a  citizen  of  the  United  Slates, 
and  who  might  herself  be  lawfully 
naturalized,  shall  be  deemed  a  cit- 
izen." 

If  a  man  wlio  is  a  citizen  marries 
an  alien  woman,  the  marriage  makes 
her  a  citizen;  if  an  alien  husband 
is  naturalized,  his  naturalization 
makes  his  alien  wife  as  well  as  him- 
self a  citizen, — if ,  in  both  cases,  she 
"  might  herself  be  lawfully  natural- 
ized." This  phrase  refers  to  racial 
qualification — she  must  belong  to 
the  white  or  African  races  (note  12 
to  this  section) — and  does  not  refer 
to  residence  in  the  United  States 
entitling  the  wife  to  be  naturalized 
by  judicial  proceedings.  The  wife 
need  not  reside  in  the  United  States 
at  all  to  become  a  citizen. 

Kelly  V.  Owen,  7  Wall.  496,  19 
L.  283; 

Broadis  v.  Broadis,  86  Fed.  951; 

Ware  v.  Wisner,  50  Fed.  310,  4 
McCr.  66; 

United  States  v.  Kellar,  13  Fed. 
82,  11  Biss.  314; 

Leonard  v.  Grant,  5  Fed.  11,  6 
Sawy.  003; 

Dorsey  v.  Brigham,  177  HI.  250, 
52  N.  E.  303,  69  Am.  St.  R.  228,  42 
L.  R.  A.  809; 

Burton  v.  Burton,  1  Keyes  (*40 
K  Y. )  359,  1  Abb.  App.  Ct.  Dec. 
271; 

Luhrs  V.  Eimer,  80  N.  Y.  171; 

Renuer  v.  Muller,  44  N.  Y.  Super. 
Ct.  535; 

Kane  v.  McCarthy,  63  N.  C.  299. 

Comjiare  cases  arising  under  a 
law  of  the  Repui)lic  of  Texas. 

Kircher  v.  Murray,  54  Fed.  617; 

Texas  v.  Young,  Dall.  Dig.  464; 
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sons  naturalized;^  those  providing  generally  for  the  natural- 
ization, by  proceedings  in  court,  of  alien  adults,^  and  espe-* 


Russell  V.  Kaudolph,  11  Tex.  460; 

Clements  v.  Lacy,  51  Tex.  150. 

An  alien  married  woman,  it  has 
been  held,  may  be  naturalized  un- 
der Rev.  St.,  §  2165,  quoted  in  note  6 
to  this  section. 

Ex  parte  Pic,  19  Fed.  Cas.  580,  1 
Cranch  C.  C.  372; 

Priest  V.  Cummings,  16  Wend. 
617. 

But  this  is  doubted  in  a  note  by 
Justice  Field  to 

In  re  Langtry,  31  Fed.  879,  12 
Sawy.  467. 

^Rev.  St.,  §2172:  "  The  children 
of  persons  who  have  been  duly  nat- 
uralized under  any  law  of  the 
United  States,  .  .  .  being  un- 
der  the  age  of  twenty-one  years  at 
the  time  of  the  naturalization  of 
their  parents,  shall,  if  dwelling  in 
the  United  States,  be  considered  as 
citizens  thereof;  and  the  children 
of  persons  who  now  are,  or  have 
been,  citizens  of  the  United  States, 
shall,  though  born  out  of  the  limits 
and  jurisdiction  of  tiie  United 
States,  be  considered  as  citizens 
thereof."  (The  rest  of  this  section 
is  obsolete. ) 

The  latter  clause  quoted  is  held 
to  apply  only  in  a  case  where  the 
paients  were  or  are  citizens  at  the 
time  of  the  child's  birth. 

Crane  r.  Reeder,  25  Mich.  303. 

Compare  Rev.  St.  U.  S.,  §  1993, 
quoted  note  3  to  this  section. 

This  statute  (§  2172)  is  prospec- 
tive as  well  as  retrospective.  It  ap- 
plies to  cases  arising  since  its  en- 
actment as  well  as  to  those  which 
had  then  already  arisen.  The  minor 
children,  residing  in  this  country, 
of  persons  naturalized,  become  cit- 
izens by  the  parents'  naturaliza- 
tion. 


Boyd  v.  Nebraska,  143  U.  S.  135, 
12  Sup.  Ct,  375,  36  L.  103; 

Campbell  v.  Gordon,  6  Cranch 
176,  3  L.  190; 

Gribble  v.  Pioneer  Press  Co.,  15 
Fed.  689,5  McCr.  73; 

United  States  v.  Hirschfield,  26 
Fed.  Cas.  ,328,  13  Blatchf.  330; 

Minnesota  v.  Mims,  26  Minn.  183, 
2N.  AV.  683; 

Missouri  v.  Andriano,  92  Mo.  70, 
4S.  W.  263; 

Dorsey  v.  Brigham,  177  III.  250, 
52  N.  E.  303,  69  Am.  St.  R.  228,  42 
L.  R.  A.  809; 

Arkansas  v.  Penney,  10  Ark.  621 ; 

West  V.  West,  8  Paige  433; 

O'Connor  v.  Florida,  9  Fla.  215; 

Crane  v.  Reeder,  25  Mich.  303. 

But  minor  children  residing 
abroad  do  not  become  citizens  by 
a  parent's  naturalization. 

Crane  v.  Reeder,  supra. 

So  a  child  that  has  reached  its 
majority  is  not  naturalized  by  the 
naturalization  of  its  parents. 

Dorsey  v.  Brigham,  supra  ; 

Nebraska  v.  Boyd,  31  Neb.  682, 
48  N.  W.  739; 

Dryden  v.  Swinburne,  20  W.  Va. 
89. 

When  an  alien  woman  becomes  a 
citizen  of  the  United  States  by 
marrying  a  citizen  thereof  (Rev.  St., 
§  1994),  her  minor  children  residing 
in  the  United  States  thereby  become 
citizens  also. 

United  States  v.  Kellar,  13  Fed. 
82,  11  Biss.  314; 

Kreitz  v.  Behrensmeyer,  125  111. 
141,  17  N.  E.  2.32,  8  Am.  St.  R.  349. 

6  Rev.  St.,  §  2165:  "An alien  may 
be  admitted  to  become  a  citizen  of 
the  United  States  in  the  following 
manner,  and  not  otherwise: 

"  First.  He  shall  declare  on  oath, 


*  Text  continued  on  p.  298. 
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before  a  Circuit  or  District  Court 
of  the  United  States,  or  a  district 
or  supremo  court  of  the  Torritorios, 
or  a  court  of  record  of  any  of  the 
States  having  couinion-law  juris- 
diction, and  a  seal  and  clerk,  two 
years,  at  least,  prior  to  his  admis- 
sion, that  it  is  bona  fide  his  inten- 
tion to  become  a  citizen  of  the 
United  States,  and  to  renounce 
forever  all  allegiance  and  fidelity 
to  any  foreign  prince,  potentate, 
state,  or  sovereignty,  and,  particu- 
larly, by  name,  to  the  prince,  po- 
tentate, state,  or  sovereignty  of 
which  the  alien  may  be  at  the  time 
a  citizen  or  subject. 

"Second.  He  shall,  at  the  time 
of  his  application  to  be  admitted, 
declare,  on  oath,  before  some  one 
of  the  courts  above  specified,  that 
he  will  support  the  Constitution 
of  the  United  States,  and  that  he 
absolutely  and  entirely  renounces 
and  abjures  all  allegiance  and  fidel- 
ity to  every  foreign  prince,  poten- 
tate, state,  or  sovereignty;  and, 
particularly,  by  name,  to  the  prince, 
potentate,  state,  or  sovereignty  of 
which  he  was  before  a  citizen  or  sub- 
ject; which  proceedings  shall  be  re- 
corded by  the  clerk  of  the  court. 

"  Third.  It  shall  be  made  to  ap- 
pear to  the  satisfactit)u  of  the  court 
admitting  such  alien  that  he  has 
resided  within  the  United  States 
five  years  at  least,  and  witliin  the 
State  or  territory  where  such  court 
is  at  the  time  held,  one  year  at 
least;  and  that  during  that  time 
he  has  behaved  as  a  man  of  a  good 
moral  character,  attached  to  the 
principles  of  the  Constitution  of 
the  United  States,  and  well  dis- 
posed to  the  good  order  and  hap- 
piness of  the  same;  but  the  oath 
of  the  applicant  shall  in  no  case 
be  allowed  to  prove  his  residence. 


"  Fourth.  In  case  the  alien  ap- 
plying to  be  admitted  to  citizenship 
has  borne  any  hereditary  title,  or 
been  of  any  of  the  orders  of  nobil- 
ity in  the  kingdom  or  state  from 
which  he  came,  he  shall,  in  addi- 
tion to  the  above  requisites,  make 
an  express  renunciation  of  his 
title  or  order  of  nobility  in  the 
court  to  which  his  :ipplication  is 
made,  and  his  renunciation  shall 
be  recorded  in  the  court." 

(The  5th  and  6th  clauses  of 
§  2165  are  obsolete,  and  are  there- 
fore omitted.) 

By  the  act  of  Feb.  1,  1876,  which 
restored  the  law  as  it  existed  be- 
fore the  enactment  of  the  Revised 
Statutes, — 

4  St.  L.  69,  §  3; 

Butter  worth's  Case,  4  Fed.  Cas. 
924,  1  Woodb.  &  M.  324,— 
the  declaration  of  intention  to  be- 
come a  citizen,  required  by  the 
first  clause  of  §  216.5,  may  be  made 
before  the  clerk  of  any  of  the 
courts  named  therein. 

19  St.  L.  2,  printed  at  the  end  of 
§  2165  in  the  second  edition  of  the 
Revised  Statutes. 

The  declaration  of  intention  to 

become  a  citizen  must  be  made  at 

the  clerk's  office,  or  in  open  court. 

In  re   Langtry,   31   Fed.  879,   12 

Sawy.  467. 

Contra, 

Andres  v.  Ottawa  Circuit  Judge, 
77  Mich.  85,  43  N.  W.  857,  6  L.  R. 
A.  2.38,  Morse,  J.,  dissenting  on  the 
authority  of  the  Langtry  case, 
supra. 

The  requirement  that  the  court 
have  a  clerk  and  a  seal  is  an  essen- 
tial one;  a  court  lacking  either  has 
no  jurisdiction  of  naturalization. 

Ex  parte  Cregg,  6  Fed.  Cas.  79(5, 
2  Curt.  98,  3  Liv.  Law  Mag.  141, 
17  Law  Rep.  491 ; 
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Nebraska  v.  Webster,  7  Neb.  4G9; 

New  Hampshire  v.  Whittemore, 
50  N.  II.  245,  »  Am.  K.  19ti; 

In  re  Deau,  83  Me.  489,  22  Atl. 
385,  13  L.  R.  A.  229. 

Compare 

United  States  v.  Power,  27  Fed. 
Gas.  607,  14  Blatcbf.  223. 

A  court  of  appellate  jurisdiction, 
as  the  supreme  court  of  a  State, 
has  no  jurisdiction  of  naturaliza- 
tion cases. 

Ex  parte  McKenzie,  51  S.  C.  244, 
28  S.  E.  468; 

Ex  parte  Knowles,  5  Cal.  300. 

A  court  of  probate  jurisdiction 
is  incompetent,  for  it  does  not  have 
"common-law  jurisdiction." 

Ex  parte  Tweedy,  22  Fed.  84. 

It  has  been  denied  that  the  marine 
court  of  the  city  of  New  York  has 
jurisdiction  of  naturalization  cases. 

Mills  i:  McCabe,  44  111.  194. 

A  state  court  falling  within  the 
description  contained  in  Rev.  St., 
§2165,  has,  prima  facie,  jurisdiction 
to  naturalize  aliens. 

United  States  v.  Lehman,  39  Fed. 
49; 

Ex  parte  Smith,  22  Fed.  Cas.  380, 
3  Wkly.  Law  Gaz.  237; 

United  States  v.  Power,  27  Fed. 
Cas.  607,  14  Blatchf.  223; 

Morgan  v.  Dudleij,  18  B.  Mon. 
693,  68  Am.  Dec.  735,  which  con- 
tains the  fullest  and  ablest  discus- 
sion of  the  subject  to  be  found  in 
the  reports; 

In  re  Conner,  39  Cal.  98,  2  Am. 
Rep. 427; 

Illinois  V.  McGowan,  77  111.  644, 
20  Am.  Rep.  254; 

Dale  V.  Irwin,  78  111.  170; 

Ex  parte  Gladhill,  8  Mete. 
(Mass.)  168; 

Arkansas  r.  Penney,  10  Ark.  621; 

Rump  V.  Pennsylvania,  .30  Pa.  St. 
475; 

Ex  parte  Burkhardt,  16  Tex.  470. 


But  the  laws  of  a  state  may  pro- 
hibit, in  whole  or  in  part,  the  ex- 
ercise of  such  jurisdiction  by  the 
courts  of  such  State. 

Ex  parte  Stephens,  4  Gray  559; 

In  re  Gilroy,  88  Me.  199,  33  Atl. 
979,  51  Am.  St.  R.  392; 

Rushworth  v.  Judges,  58  N.  J.  L. 
97,  32  Alt.  743,  30  L.  R.  A.  761; 

New  Hampshiie  r.  Whittemore, 
50  N.  H.  245,  9  Am.  Rep.  196; 

Louisiana  i\  Baker,  51  La.  Ann. 
1243,  26  So.  102. 

Compare  ante  §  67. 

An  alien  by  declaring  his  inten- 
tion to  become  a  citizen- -by  tak- 
ing out  his  first  papers — does  not 
become  a  citizen;  he  still  has  the 
rights  and  is  subject  to  the  disabil- 
ities of  an  alien. 

Minneapolis  v.  Reum,  12  U.  S. 
App.  446,  6  C.  C.  A.  31,  56  Fed. 
576; 

Creagh  v.  Equitable  Life  Assur. 
Soc,  88  Fed.  1; 

Betzoldt  V.  American  Ins.  Co., 
47  Fed.  705,  706; 

Maloy  V.  Duden,  25  Fed.  673; 

Baird  v.  Byrne,  2  Fed.  Cas.  423, 
3  Wall.  Jr.  1 ; 

Lanz  V.  Randall,  14  Fed.  Cas. 
1131,  4  Dill.  425,  3  N.  Y.  Wkly. 
Dig.  307,  3  Cent.  Law  J.  688,  14 
Alb.  Law  J.  363,  24  Pittsb.  Leg.  J. 
68; 

Valk  V.  United  States,  28  Ct.  CI. 
241; 

Dorsey  v.  Brigham,  177  111.  250, 
52  N.  E.  303,  42  L.  R.  A.  809,  69 
Am.  St.  R.  228; 

Orosco  V.  Gagliardo,  22  Cal.  83. 

In  decreeing  that  an  alien  be  nat- 
uralized, a  court  acts  judicially.  Its 
judgment  is  entitled  to  the  same 
conclusive  presumptions  as  to  its 
validity  which  obtain  in  ordinary 
cases. 

Spratt  V.  Spratt,  4  Pet.  393,  7  L. 
897; 
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Mut.  Ben.  Life  Ins.  Co.  v.  Tis- 
dale,  91  U.  S.  238,  245,  23  L.  314, 
317-318; 

The  Acorn,  1  Fed.  Cas.  52,  2  Abb. 
U.  S.  434,  12  Int.  Rev.  Rec.  113,  2 
Chi.  Leg.  News  413,  5  Am.  Law 
Rev.  563; 

Illinois  V.  McGowan,  77  111.  644, 
20  Am.  R.  254; 

Ackerman  u.  Haenck,  147  111.  514, 
35  N.  E.  381 ; 

McCarthy  v.  Marsh,  5  N.  Y.  263; 

Wisconsin  v.  Hceflinger,  35  Wis. 
393; 

Arkansas  v.  Penney,  10  Ark.  021; 

Minnesota  v.  McDonald,  24  Minn. 
48; 

Pennsylvania  V.  Sheriff,  1  Brewst. 
(Pa.)  183; 

Pennsylvania  v.  Leary,  1  Brewst. 
(Pa.)  270. 

Such  a  judgment  is  not  rendered 
ineffective  by  an  inaccurate  state- 
ment in  its  recitals,  as  where  the 
application  for  naturalization  was 
in  fact  made  under  §  2165,  but  by 
mistake  of  the  clerk  in  entering  the 
judgment,  the  application  appeared 
to  liave  been  made  under  §  21G7. 

In  re  McCoppin,  15  Fed.  Cas.  1300, 
5  Sawy.  630. 

Nor  is  such  judgment  invalid  be- 
cause entered  in  a  "Naturalization 
Index,"  without  a  formal  order  of 
court. 

In  re  Coleman,  6  Fed.  Cas.  49,  15 
Blatchf.  406; 

In  re  Christern,  56  How.  Prac.  5, 
43  N.  Y.  Super.  Ct.  523. 

Nor  do  other  informalities  inval- 
idate such  a  judgment. 

McDaniel  v.  Richards,  1  McCord 
(S.  C.)  187; 

Virginia  v.   Towles,    32  Va.   (5 
Leigh)  743. 
The  cases  of 

In  re  Bodek,  63  Fed.  813; 
In  re  Lipshitz,  97  Fed.  584; 
In  re  Fronascone,  99  Fed.  48, 


contain  judicious  and  careful  re- 
views of  the  proper  method  of  pro- 
cedure, and  the  jjroof  that  should 
bo  required,  in  naturalization  casus. 
But  if  a  judgment  be  rendered 
granting  naturalization  without 
proper  proof,  it  is  irregular  only. 
The  judgment  is  not  void.  There 
can  be  no  collateral  Inquiry  as  to 
whether  the  court  did,  or  did  not, 
have  sufficient  evidence  before  it  to 
justify  the  grant  of  citizenship. 
As  to  proof  of  character: 
A  man  who  had  been  convicted 
of  perjury  was  denied  citizenship. 
In  re  Spenser,  22  Fed.  Cas.  921, 

5  Sawy.  195,  18  Alb.  Law  J.  83,  153, 

6  Reporter  294,  1  N.  J.  Law  J.  248, 
2  Tex.  Law  J.  42,  116,  13  Am.  Law 
Rev.  167,  3  Cin.  Law  Bui.  1003,  10 
Chi.  Leg.  News  355,  7  N.  Y.  Wkly. 
Dig.  29, 24  Int.  Rev.  Rec.  331,  7  Cent. 
Law  J.  84. 

A  follower  of  Johann  Most  was 
refused  naturalization. 

Ex  parte  Sauer,  81  Fed.  355  note. 

The  declaration  of  intention  to 
become  a  citizen  may  give  the  offi- 
cial name  of  a  foreign  sovereign,  as 
"the  Queen  of  Great  Britain  and 
Ireland,"  instead  of  the  personal 
name,  as  Victoria. 

Ex  parte  Smith,  8  Blackf.  .395. 

The  usual  proof  of  naturalization 
is  the  record  of  the  court  or  a  copy 
thereof;  but  naturalization  may 
sometimes  be  proved  by  parol. 

Boyd  V.  Nebraska,  143  U.  S.  135, 
12  Sup.  Ct.  375,  36  L.  103,  reversing 
Nebraska  v.  Boyd,  31  Neb.  682,  48 
N.  W.  739,  and  approved  in  Contzou 
r.  United  States,  179  U.  S.  191,  21 
Sup.  Ct.  98,  45  L.— . 

This  case  in  effect  overrules,  upon 
this  question, 

Green  v.  Salas,  31  Fed.  106; 

Slade  V.  Minor,  22  Fed.  Cas.  317, 
2  Cranch  C.  C.  139; 
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cially  of  men  who  have  served  in  the  army,"  or,  for  a  specified 


Vermont  v.  O'llearn,  58  Vt.  718, 
6  Atl.  GOO; 

Belcher  v.  Farren,  89  Cal.  73,  26 
Paci  791,  and  other  Calif  ornia  cases 
there  cited; 

Dryden  v.  Swinburne,  20  W.  Va. 
89. 

A  private  individual  cannot  main- 
tain a  proceeding  to  set  aside  a  judg- 
ment of  naturalization;  perhaps 
the  United  States  can  do  so,  or  the 
State  in  the  court  of  which  the 
judgment  was  rendered. 

Pintsch  Compressing  Co.  v.  Ber- 
gin,  84  Fed.  140; 

McCarran  v.  Cooper,  16  App.  Div. 
311,  44  N.  Y.  Supp.  695; 

In  re  McKenna,  31  Abb.  N.  C. 
416,  sub  num.  In  re  McCarran,  8 
Misc.  482,  29  N.  Y.  Supp.  582,  23  L. 
K.  A.  835; 

Pennsylvania  v.  Paper,  1  Brewst. 
263; 

In  re  Shaw,  2  Pa.  Dist.  R  250. 

The  right  of  the  United  States  to 
maintain  such  a  suit  is  asserted  in 

United  States  v.  Norsch,  42  Fed. 
417, 
but  is  denied  in 

United  States  v.  Gleason,  78  Fed. 
396. 

A  certificate  of  naturalization 
was  revoked,  without  question  as 
to  jurisdiction,  in 

T'nited  States  v.  Kornmehl,  89 
Fed.  10, 

where  the  application  to  revoke  it 
was  made  "almost  immediately 
after  the  certificate  of  naturaliza- 
tion had  been  granted." 

One  paragraph  of  the  head-note  of 

Richards  v.  McDaniel,  2  Nott  & 
McC.  (S.  C.)  351, 
says: 

"A  certificate  of  naturalization 
irregularly  obtained  may  be  set 
aside." 


Tlie  case  is  sometimes  cited  as  so 
deciding;  but  no  such  decision  was 
made  by  the  court.  The  facts  of 
that  case  were  that  one  Eleanor  Mc- 
Daniel declared  her  intention  in 
open  court  to  become  a  citizen.  The 
clerk,  without  any  order  of  court  or 
authority  whatever,  about  two 
months  thereafter,  issued  to  her  a 
certificate  of  naturalization.  She 
then  died  without  having  been  ad- 
mitted to  citizenship  by  the  order 
of  any  court.  The  question  arose, 
in  determining  a  question  of  de- 
scent, whether  she  was  a  citizen  or 
an  alien  at  the  time  of  her  death; 
and  the  court  held  she  was  an 
alien. 

Compare  the  same  case,  upon  a 
second  appeal,  sub  nam. 

McDaniel  v.  Richards,  1  McCord 
(S.  C.)  187. 

7  Rev.  St.,  §  2166  (re-enacting  §  21 
of  the  act  of  July  17,  1862, 12  St.  L. 
594,  597),  provides  that  any  honor- 
ably discharged  soldier  of  "the 
armies  of  the  United  States,  either 
the  regular  or  the  volunteer  forces," 
who  is  an  alien  and  over  the  age  of 
twenty-one  years,  may  be  admitted 
to  citizenship  upon  his  petition 
therefor  and  proof  of  one  year's 
residence  in  the  United  States  and 
good  moral  character,  "without 
any  previous  declaration  of  his  in- 
tention to  become"  a  citizen. 

The  phrase  "  armies  of  the  United 
States"  does  not  include  "the  ma- 
rine corps  "  of  the  United  States. 

In  re  Bailey,  2  Fed.  Cas.  360,  2 
Sawy.  200. 

Nor  does  it  include  the  navy 
thereof. 

In  re  Chamavas,  48  N.  Y.  St.  Rep, 
551,  21  N.  T.  Supp.  104,  disapprov- 
ing contrary  decision  in  In  re  Stew- 
art, 7  Rob.  (N.  Y.)  635. 
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time,  in  the  navy  or  marine  corps,**  or  on  board  of  a  niercliant 
vessel,^  of  the  United  States,  and  of  persons  who  have  re- 
sided in  the  United  States  three  years  during  minority.^" 

If  an  alien  dies,  who  has  declared  his  intention  to  become 
a  citizen,  his  widow  and  children  may  complete  their  natu- 
ralization.^^ 

The  right  to  be  natui-alized  is  limited  to  the  white  and 
black  races.^'^ 


8  The  act  of  July  26, 1894,  extends 
the  privilege  of  citizenship,  without 
previous  declaration  of  intention, 
to  aliens  over  twenty-one  years  old 
who  have  "  served  or  may  hereafter 
serve  five  consecutive  years  in  the 
United  States  navy  or  one  enlist- 
ment in  the  United  States  marine 
corps,"  and  have  been  honorably 
discharged.  28  St.  L.  123,  124,  2 
Supp.  206. 

9  Rev.  St.,  §2174,  authorizes  the 
naturalization  of  a  foreigner  upon 
his  declaration  to  become  a  citizen, 
three  years'  service  on  board  of 
a  merchant-vessel  of  the  United 
States  subsequent  to  such  declara- 
tion, and  his  certificate  of  discharge 
and  good  conduct  during  that  time. 

This  section  does  not  extend  to 
a  foreigner  in  the  naval  service. 

Ex  parte  Gormley,  14  Phila.  211, 
9  Wkly.  Notes  Cases  96. 

WRev.  St.,  §2167:  "Any  alien, 
being  under  the  age  of  twenty-one 
years,  who  has  resided  in  the  United 
States  three  years  next  preceding 
his  arriving  at  that  age,  and  who 
has  continued  to  reside  therein  to 
the  time  he  may  make  application 
to  be  admitted  a  citizen  thereof, 
may,  after  he  arrives  at  the  age  of 
twenty-one  years,  and  after  he  has 
resided  five  years  within  the  United 
States,  including  the  three  years 
of  his  minority,  be  admitted  a  cit- 
izen of  the  United  States,  without 
having  made  the   declaration    re- 


quired in  the  first  condition  of  sec- 
tion twenty-one  hundred  and  sixty- 
five;  but  sucli  iilien  shall  make  tlie 
declaration  required  therein  at  the 
time  of  his  admission;  and  shall 
further  declare,  on  oath,  and  prove 
to  the  satisfaction  of  tlie  court, 
that,  for  two  years  next  preceding, 
it  has  been  his  bona-fide  intention 
to  become  a  citizen  of  the  United 
States;  and  he  shall  in  all  other 
respects  comply  with  the  laws  in 
regard  to  naturalization." 

Form  of  application  and  verifica- 
tion, see 

United  States  v.  "Walsh,  22  Fed. 
644. 

As  to  the  degree  of  proof  in  such 
cases,  consult 

In  re  Fronascone,  99  Fed.  48. 

"Rev.  St.,  §2168:  "When  any 
alien,  who  has  complied  with  the 
first  condition  specified  in  sec- 
tion twenty-one  hundred  and  sixty- 
five,  dies  before  he  is  actually  natu- 
ralized, the  widow  and  the  children 
of  such  alien  shall  be  considered  as 
citizens  of  the  United  States,  and 
shall  be  entitled  to  all  rights  and 
privileges  as  such,  upon  taking  the 
oaths  proscribed  [prescribed]  by 
law." 

12 Rev.  St.,  §2169:  "The  provi- 
sions of  this  Title  shall  ai)ply  to 
aliens  [being  free  wliite  persons, 
and  to  aliens]  of  African  nativity 
and  to  persons  of  African  descent." 

The  clause  printed  in  brackets  as 
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Five  years'  continued  residence  in  the  United  States  by 
the  applicant  is  required  for  naturalization  by  a  court  in  all 
cases,  13  except  upon  an  application  by  an  ex-soldier. i-* 

Alien  enemies  are  excluded  from  the  privilege  of  naturali- 
zation. ^^ 


above,  in  the  second  edition  of  the 
Revised  Statutes,  was  inserted  by 
the  act  of  Feb.  18,  1875,  "  An  act 
to  correct  errors  and  to  supply 
omissions  in  the  Revised  Statutes 
of  the  United  States,"  18  St.  L. 
316,  318,  to  make  the  law  conform 
to  what  it  was  before  the  enact- 
ment of  the  first  edition  of  the  Re- 
vised Statutes. 

In  re  Ah  Yup,  1  Fed.  Cas.  223,  5 
Sawy.  155,  6  Cent.  Law  J.  387,  17 
Alb.  Law  J.  385,  24  Int.  Rev.  Rec. 
164; 

In  re  Ah  Chong,  2  Fed.  733,  739, 
6  Sawy.  451. 

The  naturalization  of  Chinese  is 
expressly  prohibited  by  act  of 
May  6,  1882,  22  St.  L.  58,  1  Supp. 
342,  §  14. 

A  judgment  naturalizing  a  Chi- 
naman is  void. 

In  re  Gee  Hop,  71  Fed.  274. 

The  Chinese  are  excluded  from 
naturalization  even  by  §2169,  as 
amended,  without  the  act  of  1882, 
fnip7-a.  They  are  neither  white  per- 
sons nor  Africans. 

In  re  Gee  Hop,  supra  ; 

In  re  Ah  Yup,  supra. 

So  the  Japanese  are  not  whites 
or  Africans  and  are  not  entitled  to 
naturalization. 

In  re  Saito,  62  Fed.  126. 

Naturalization  has  been  denied 
to  a  half-breed  Indian. 

In  re  Camille,  6  Fed.  256,  6  Sawy. 
541. 

To  a  native  of  Burmah. 

In  re  Po,  7  Misc.  471,  28  N.  Y. 
Supp.  383. 

To  a  native  of  the  Hawaiian 
Islands. 


In  re  Kanaka  Nian,  6  Utah  259, 
21  Pac.  993,  4  L.  R.  A.  726. 

Naturalization  was  granted  to  a 
Mexican. 

In  re  Rodriguez,  81  Fed.  337. 

i3Rev.St.,§2170:  "Noalien  shall 
be  admitted  to  become  a  citizen 
who  has  not  for  the  continued  term 
of  five  years  next  preceding  his  ad- 
mission, resided  within  the  United 
States." 

The  section  of  the  act  from  which 
§2170  was  taken,  act  of  March  3, 
1813,  2  St.  L.  809,  811,  §12,  was 
passed  to  change  the  rule  thereto- 
fore declared  in 

Ex  parte  Pasqualt,  18  Fed.  Cas. 
1283,  1  Cranch  C.  C.  243, 
that  legal  residence  in  the  United 
States  is  sufficient  for  naturaliza- 
tion without  continued  bodily  pres- 
ence therein. 

It  was  held  in 

In  re  An  Alien,  1  Fed.  Cas.  417, 
that  §  12  of  the  act  of  1813,  did  not 
apply  to  proceedings  in  cases  of 
minors  under  the  act  of  May  26, 
1824,  4  St.  L.  69,  §  1,  now  Rev.  St., 
§2167;  but  the  re-enactment  of 
§12,  supra,  as  §2170,  Rev.  St., 
would  seem  to  make  that  section 
applicable  to  proceedings  under 
§  2167,  as  well  as  to  those  had  un- 
der §2165. 

The  wife  or  children  of  a  person 
naturalized  are  not  subject  to  the 
requirement  of  a  five  years'  resi- 
dence in  the  United  States. 

Aulhorilies  cited  in  notes  3  and4 
to  this  section. 

'*Rev.  St.,  §2166,  note  7  to  this 
section. 
15 Rev.  St.,  §2171:  "No  alien  who 
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§  119.  There  have  been  iiiaiiy  instances  of  collective 
naturalization. — "  The  government  has  a  right,  by  treaty, 
or  by  the  admission  of  a  new  State,  to  naturalize,  and  such 
naturalization  is  equal  to  the  other."  ^  A  transfer  of  terri- 
tory, from  one  country  to  another  without  restriction  as  to 
the  citizenship  of  the  inhabitants,  makes  such  of  them  as  are 
native  citizens  or  subjects  of  the  transferring  country  citizens 
or  subjects  of  the  country  to  which  they  are  transferred,  if 
they  remain  in  the  ceded  territory .^ 

There  are  several  treaties  granting  citizenship  of  the  United 
States  to  aliens,  by  collective  naturalization.^  The  joint  reso- 
lutions granting  such  citizenship  are  those  for  the  annexation 
of  Texas  and  its  admission  as  a  State,*  and  that  for  the  an- 


is  a  native  citizen  or  subject,  or  a 
denizen  of  any  country,  state,  or 
sovereignty  with  which  the  United 
States  are  at  war,  at  the  time  of 
his  application,  shall  be  then  ad- 
mitted to  become  a  citizen  of  the 
United  States." 

(The  rest  of  this  section  is  obso- 
lete. ) 

An  alien  enemy  will  not  be  per- 
mitted even  to  make  a  declaration 
of  intention  to  become  a  citizen. 

Ex  parte  Newman,  18  Fed.  Cas. 
96,  2  Gall.  11. 

§119. 

1  United  States  v.  Laverty,  26 
Fed.  Cas.  875,  3  Mart.  (O.  S.  La.) 
733. 

2  "  Manifestly  the  nationality  of 
the  inhabitants  of  territory  ac- 
quired by  conquest  or  cession  be- 
comes that  of  the  government 
under  whose  dominion  they  pass, 
subject  to  the  right  of  election  on 
their  part  to  retain  their  former 
nationality  by  removal,  or  othei"- 
wise  as  may  be  provided."  Boyd 
V.  Nebraska,  143  U.  S.  135,  12  Sup. 
Ct.  37.5,  36  L.  103. 

This  general  rule  is  elaborated 
in 


Tobin  V.  Walkinshaw,  23  Fed. 
Cas.  1.346,  1  McAll.  186. 

It  is  there  also  held  that  the  rule 
applicable  to  native  citizens  does 
not  apply  to  a  naturalized  citizen 
of  the  ceding  country  residing  in 
the  ceded  territory;  that  he  be- 
comes again  a  citizen  of  the  country 
of  his  nativity. 

3  Jay's  treaty,  8  St.  L.  116,  Pub- 
lic Treaties  269,  art.  2; 

The  treaty  for  the  cession  of 
Louisiana,  8  St.  L.  200,  Public 
Treaties  232,  art.  3; 

That  for  the  cession  of  Florida,  8 
St.  L.  252,  Public  Treaties  712, 
art.  6; 

The  treaty  of  Guadalupe-Hi- 
dalgo, 9  St.  L.  922,  Public  Treaties 
492,  art.  8; 

The  treaty  for  the  Gadsden  pur- 
chase, 10  St.  L.  1031,  Public  Trea- 
ties 503,  art.  5 ; 

That  for  the  cession  of  Alaska, 
15  St.  L.  539,  Public  Treaties  671, 
art.  3; 

And  that  for  the  cession  of  Porto 
Rico,  Guam,  and  the  Philippine 
Islands,  30  St.  L.  1754,  art.  9. 

45  St.  L.  797;  9  St.  L.  108;  con- 
strued in  Contzen  v.  United  States, 
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nexation  of  Hawaii.^  Many  of  the  statutes  for  the  admission 
of  new  States  have  been  such  as  to  effect  the  naturalization 
of  certain  aliens  therein.^ 

Citizenship  was  bestowed  on  many  persons,  born  British 
subjects  in  the  district  of  country  formerly  known  as  the 
Territory  of  Oregon  during  its  joint  occupancy  by  the  United 
States  and  Great  Britain  under  the  treaties  of  1818^  and 
1827,^  or  their  existing  citizenship  declared,  by  an  act  of 
May  18,  1872.9 


179  U.  S.  191,  21  Sup.  Ct.  98,  45 
L.— . 

8  30  St.  L.  750,  2  Supp.  895. 

^  Several  of  these  statutes  are 
cited  in 

Boyd  V.  Nebraska,  143  U.  S.  135, 
12  Sup.  Ct.  375,  36  L.  103,  which  is 
followed  in  Bahuaud  v.  Bize,  105 
Fed.  485,— 

those  for  the  admi.ssion  of  Oliio, 
Indiana,  Illinois,  Michigan,  Louis- 
iana, and  Nebraska. 

The  contrary  was  held  in 

Alabama  v.  Primrose,  3  Ala.  546, 
as  to  the  act  for  the  admission  of 
Louisiana. 

The  annexation  of  Texas  did 
not  make  aliens  residing  therein 
citizens  of  the  United  States,  al- 
though it  did  make  citizens  of 
Texas  citizens  of  the  United  States. 

Contzen  i\  United  States,  179 
U.  S.  191,  21  Sup.  Ct.  98,  45  L.— . 

"  8  St.  L.  248,  Public  Treaties 
297. 

8  8  St.  L.  360,  Public  Treaties 
310. 

^  "All  persons  born  in  tlie  dis- 
trict of  country  formerly  known  as 
the  Territory  of  Oregon,  and  sub- 
ject to  the  jurisdiction  of  the 
United  States  at  this  time,  are 
citizens  of  the  United  States  in  the 
same  manner  as  if  born  elsewhere 
in  the  United  States."  17  St.  L. 
122,  134,  §  3,  codified  as  Kev.  St., 
§  1995. 


In  "An  Act  to  establish  the 
Territorial  Government  of  Ore- 
gon," approved  Aug.  14,  1848,  this 
"  district  of  country  "  is  referred  to 
as  "all  that  part  of  the  Territory 
of  the  United  States  which  lies 
west  of  the  summit  of  the  Rocky 
Mountains,  north  of  the  forty- 
second  degree  of  north  latitude, 
known  as  the  Territory  of  Oregon." 
9  St.  L.  323,  §  1. 

This  law  of  May  17,  1872,  now 
Rev.  St.,  §  1995,  was  enacted  to 
remedy  the  omission  to  provide  for 
such  citizenship  in  the  treaty  with 
Great  Britain  of  1846  (9  St.  L.  869, 
Public  Treaties  320),  as  adjudged 
in 

McKay  v.  Campbell,  16  Fed.  Cas. 
161,  2  Sawy.  118,  5  Am.  Law  T.  Rep. 
U.  S.  Cts.  407, 

decided  by  .Judge  Deady  in  the  Dis- 
trict Court  of  Oregon  on  Nov.  7, 
1871;  but  the  subsequent  decis- 
ion of  the  Supreme  Court  in 

Boyd  V.  Nebraska,  143  U.  S.  135, 
12  Sup.  Ct.  375,  36  L.  103,  revers- 
ing Nebraska  v.  Boyd,  31  Neb.  682, 
48  N.  W.  739,  in  which  :SIcKay  v. 
Campbell  is  cited  as  an  author- 
ity, 

makes  very  doubtful  the  correct- 
ness of  the  conclusion  reached  by 
Judge  Deady  that  the  treaty  of  1846, 
supra,  did  not  make  citizens  of  the 
United  States  of  per.sons  born  of 
British  parents  in  the  part  of  Ore- 
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Tlu!  effectiveness  of  collective  naturalization  has  often  been 
adjudi^ed.^'^ 

Of  a  somewhat  different  character,  but  still  acts  of  collec- 
tive naturalization,  are  those  passed  by  Congress  to  confer 
citizenship  upon  children  already  born  out  of  the  limits  and 
jurisdiction  of  the  United  States  whose  fathers  were  citizens 
at  the  time  of  their  birth,^^  and  upon  alien  women  already 
married  to  citizens  of  the  United  States. ^^ 

^120.  A  citizen  of  the  United  States  must  reside  in 
some  State  to  be  a  citizen  of  a  State. — More  than  birth  in 
the  United  States,  or  naturalization,  is  required  for  a  person 
to  be  a  citizen  of  a  State.     Residence  therein  is  necessary. 


gon  conceded  to  the  United  States 
by  that  treaty  and  who  remained 
therein  after  the  jurisdiction  of  the 
United  States  became  exclusive. 

10  The  following  authorities  upon 
collective  naturalization  by  a 
change  of  the  status  of  the  place 
of  residence  of  the  parties  thereby 
naturalized  will  be  found  interest- 
ing and  instructive: 

Contzen  v.  United  States,  179  U. 
S.  191,  21  Sup.  Ct.  98,  45  L.— ; 

Boyd  V.  Nebraska,  143  U.  S.  135, 
12  Sup.  Ot.  375,  36  L.  103,  reversing 
Nebraska  v.  Boyd,  31  Neb.  682,  48 
N.  W.  739; 

McKinney  v.  Saviego,  18  How. 
235,  15  L.  365; 

American  Ins.  Co.  v.  Canter,  1 
Pet.  511,  7  L.  242; 

In  re  Rodriguez,  81  Fed.  337; 

In  re  Sah  Quah,  31  Fed.  .327,  which 
involved  the  question  of  slavery  in 
Alaska; 

Tobin  v.  Walkinshnio,  23  Fed. 
Cas.  1346,  1  McAll.  186; 

United  States  v.  Laverty,  26  Fed. 
Cas.  875,  3  Mart.  (O.  S.  La.)  733; 

Desbois'  Case,  2  Mart.  { O.  S.  La. ) 
185; 

Crane  v.  Reeder,  25  Mich.  303; 


Cryer  v.  Andrews,  11  Tex.  170, 
183-4; 

Barrett  V.  Kelly,  31  Tex.  476; 

California  v.  De  La  Guerra,  40 
Cal.  311; 

Carter  v.  New  Mexico,  1  N.  M. 
317; 

13  Op.  Atty.  Gen.  U.  S.  397. 

Compare 

Ex  parte  Ortiz,  100  Fed.  955; 

Goetze  v.  United  States,  103  Fed. 
72; 

Crossman  v.  United  States,  105 
Fed.  608. 

11  Act  of  April  14,  1802,  2  St.  L. 
153,  155,  §  4,  and  act  of  Feb.  10, 
1855,  10  St.  L.  604,  §  1,  codified  as 
Rev.  St.  U.S.,  §  1993,  quoted  ante 
§  118,  note  3,  and  Rev.  St.  U.  S., 
§  2172,  quoted,  in  part,  ante  §  118, 
note  5. 

12  Act  of  Feb.  10,  1855,  10  St.  L. 
604,  §  2,  codified  as  Rev.  St.  U.  S., 
§  1994,  quoted  ante  §  118,  note  4. 

The  authority  of  Congress  to  col- 
lectively naturalize  aliens  is  vigor- 
ously maintained  by  the  majority 
opinion  in 

Burton  ».  Burton,  1  Keyes  (*40 
N.  Y.)  359,  1  Abb.  App.  Ct.  Dec. 
271. 
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Citizens  of  the  United  States,  who  reside  in  any  State,  "  are 
citizens    ...    of  the  State  wherein  they  reside."  ^ 

The  citizenship  of  minors  follows  that  of  tlieir  father,  if  he 
be  living  and  have  their  legal  custody .^ 


§120. 

1  U.  S.  Const.,  Amendment  XIV, 

§1; 

Quotation  from  the  Slaughter- 
House  Cases,  16  Wall.  36,  21  L.  394, 
and  United  States  i\  Wong  Kim 
Ark,  169  U.  S.  649,  18  Sup.  Ct.  456, 
42  L.  890,  note  2  to  §  116,  ante; 

Gassies  v.  Ballon,  6  Pet.  761,  8  L. 
573; 

Giibble  v.  Pioneer  Press  Co.,  15 
Fed.  689,  5  McCr.  73; 

Cooper  V.  Galbraith,  6  Fed.  Cas. 
472,  3  Wash.  C.  C.  546; 

Knox  V.  Greenleaf,  14  Fed.  Cas. 
814,  4  Dall.  360,  1  L.  866; 

Smith  V.  Moody.  26  Ind.  299. 

'"A  citizen  of  the  United  States, 
residing  iq^ny  State  of  the  Union, 
is  a  citizen  of  that  State."  Gassies 
V.  Ballon,  supra,  followed  in  Littell 
V.  Erie  R.  Co.,  105  Fed.  539. 

2  Lamar  v.  Micou,  112  U.  S.  452, 
5  Sup.  Ct.  221,  28  L.  751; 

Woolridge  v.  McKenua,  8  Fed. 
650; 

Powers  V.  Mortee,  19  Fed.  Cas. 
1234.  4  Am.  Law  Reg.  427. 

"An  infant  cannot  change  his 
own  domicil.  As  infants  have  the 
domicil  of  their  father,  he  may 
change  their  domicil  by  changing 
his  own;  and  after  his  death  the 
mother,  while  she  remains  a  widow, 
may  likewise,  by  changing  her  dom- 
icil, change  tlie  domicil  of  the  in- 
fants; the  domicil  of  the  children, 
in  either  case,  following  the  in- 
dependent domicil  of  their  parent. 
Kennedy  v.  Ryall,  67  N.  Y.  379  ; 
Pottinger  v.  Wightman,  3  Meriv. 
67;  Dedhamu.  Natick,  16  Mass.  1.%; 
Dicey,  Domicil,  97-99.     But  when 


the  widow,  by  marrying  again, 
acquires  the  domicil  of  a  second 
husband,  she  does  not,  by  taking 
her  children  by  the  first  husband 
to  live  with  her  there,  make  the 
domicil  which  she  derives  from  the 
second  husband  their  domicil;  and 
they  retain  the  domicil  which  they 
had,  before  her  second  marriage, 
acquired  from  her  or  from  their 
father.  Cuniner  v.  Miltou,  3  Salk. 
259,  Holt  578;  Freetown  v.  Taun- 
ton, 16  Mass.  52;  School  Directors 
V.  James,  2  Watts  &  S.  568;  John- 
son t).  Copeland,  35  Ala.  521;  Brown 
V.  Lynch,  2  Bradf.  214;  Mears  v. 
Sinclair,  1  West  Va.  185;  Pothier, 
Introduction  Generale  aux  Cou- 
tumes,  No.  19;  1  Burge,  Col.  and 
For.  L.  39;  4  Phillim.  Inter.  L.,  2 
Ed.,  sec.  97.     .     .     . 

"  The  father,  and  after  his  death 
the  widowed  mother,  being  the 
natural  guardian  and  the  person 
from  whom  the  ward  derives  his 
domicil,  may  change  that  domicil. 
But  the  ward  does  not  derive  a 
domicil  from  any  other  than  a  nat- 
ural guardian.  A  testamentary 
guardian  nominated  by  the  father 
may  have  the  same  control  of  the 
ward's  domicil  that  the  father  had. 
Wood  V.  Wood,  5  Paige  596,  605. 
And  any  guardian,  appointed  in 
the  State  of  the  domicil  of  the 
ward,  has  been  generally  held  to 
have  the  power  of  changing  the 
ward's  domicil  from  one  county  to 
another  within  the  same  State  and 
under  the  same  law.  Cutts  v.  Has- 
kiiis,  9  Mass.  543;  Holyi>ke  v.  Has- 
kins,  5  Pick.  20;  Kirkland  v. 
Whately,  4  Allen  462;  Anderson  v. 
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The  citizenship  of  a  married  woman  is,  in  general,  tlie 
same  as  that  of  her  husband,  where  there  has  not  been  a  judi- 
cial sentence  of  separation.-^  A  suit  between  a  man  and  his 
wife,  begun  in  a  State  court,  therefore,  is  not  removable,  on 
the  ground  of  diverse  citizenship,  to  a  United  States  Circuit 
Court,  although  the  parties  actually  reside  in  different  States.^ 

A  citizen  of  a  State  does  not  forfeit  such  citizenship  by 
temporarily  residing  elsewhere,  for  business  or  pleasure,  but 


Anderson,  42  Vt.  350,  1  Am.  R.  334; 
Ex  parte  Bartlett,  4  Bradf.  221; 
Queen  v.  Wliitby  Union,  L.  K.  ;j 
Q.  B.  325,  331.  But  it  is  very 
doubtful,  to  say  the  least,  whether 
even  a  guardian  appointed  in  tlie 
State  of  the  domicil  of  the  ward, 
not  being  tlie  natural  guardian  or 
a  testamentary  guardian,  can  re- 
move the  ward's  domicil  beyond 
the  limits  of  the  State  in  which 
the  guardian  is  appointed  and  to 
wliich  his  legal  authority  is  con- 
fined. Douglas  V.  Douglas,  L.  R. 
12  Eq.  617,  625;  Daniel  v.  Hill,  52 
Ala.  430;  Story,  Couf.  L.  §506  n.; 
Dicey,  Dom.  100,  132.  And  it  is 
quite  clear  that  a  guardian  ap- 
pointed in  a  State  in  which  the 
ward  is  temporarily  residing  can- 
not change  the  ward's  permanent 
domicil  from  one  State  to  another." 
Lamar  v.  Micou,  supra. 

It  is  held  in 

Wiggins  V.  Bethune,  29  Fed.  51, 
that  the  committee — 3  Bl.  Com. 
427  (called  in  some  States  a  guar- 
dian)— of  a  person  nnn  compos 
mentis  can  change  the  citizenship 
of  his  ward  by  such  committee 
changing  his  own  residence  from 
one  State  to  another  and  taking  his 
ward  with  him. 

It  is  said  in 

Holyoke  v.  Haskins,  5  Pick.  20, 
and  quoted  with  approval  in 

Anderson  v.    Anderson,    42   Vt. 
350,  1  Am.  R.  334: 
20 


"It  is  clear  that  by  our  laws  a 
guardian  has  the  same  power  over 
his  ward,  that  a  parent  has  over 
his  child.  He  lias  the  custody  of 
his  person,  and  may  appoint  the 
place  of  his  residence.  The  domi- 
cil, therefore,  of  an  idiot  may  be 
changed  by  the  direction,  or  with 
the  assent,  of  his  guardian,  whether 
express  or  implied." 

3  Anderson  r.  Watt,  138  U.  S.  694, 
11  Sup.  Ct.  440,  34  L.  1078  ; 

Cheely  v.  Clayton,  110  U.  S.  701, 
4  Sup.  Ct.  328,  28  L.  298  ; 

Note  in  L.  Ed.  to  Cheever  v.  Wil- 
son, 9  Wall.  108,  19  L.  604  ; 

Barber  v.  Barber,  21  How.  582, 
16  L.  226  ; 

Nichols  V.  Nichols,  92  Fed.  1  ; 

Oglesby  v.  Sillom,  9  Fed.  860,  4 
Woods  72  ; 

Bui-nham  v.  Rangcley,  4  Fed.  Cas. 
773,  1  Woodb.  &  M.  7. 

"The  general  rule  is,  that  a  vol- 
untary separation  will  not  give  to 
the  wife  a  different  domiciliation 
in  law  from  that  of  the  husband." 
Barber  i\  Barber,   supra. 

The  courts  make  some  exceptions 
to  this  rule,  especially  in  divorce 
cases. 

Barber  v.  Barber,  supra; 

Cheever  v.  Wilson,  supra,  and 
extended  note  in  L.  Ed.  ; 

Anderson  v.  Watt,  supra  ; 

Bennett  v.  Bennett,  3  Fed.  Cas. 
212,  1  Deady  299. 

4  Nichols  V.  Nichols,  92  Fed.  1. 
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without  any  intention  to  change  his  domicil.^  But  citizens 
of  tlie  United  States,  residing  in  foreign  lands,  or  having  no 
fixed  abode  in  any  State,  are  not  citizens  of  any  State.^ 

Upon  the  trial  of  an  issue  as  to  whether  a  citizen  of  a  State 
has  lost  such  citizenship  by  absence  therefrom,  or  has  acquired 
a  citizenship  in  another  State  by  residence  therein,  evidence 
as  to  the  acts,  declarations,  and  motives  of  the  party  is  com- 
petent.^ 

§  121.  A  citizen  of  a  territory  or  of  the  District  of  Co- 
lumbia is  not  a  citizen  of  a  State. — A  citizen  of  one  of  the 
territories  of  the  United  States  is  not  a  citizen  of  a  "  State  " 


«  Caldwell  v.  Firth,  62  U.  S.  App. 
594,  33  C.  C.  A.  439,  91  Fed.   177  ; 

Chiatovich  v.  Hanchett,  78  Fed. 
193; 

Rivers  v.  Bradley,  53  Fed.  305  ; 

Brisenden  v.  Chamberlain,  53 
Fed.  307  ; 

Case  V.  Clarke,  5  Fed.  Cas.  254, 
5  Mason  70  ; 

Doyle  V.  Clark,  7  Fed.  Cas.  1028, 
1  Flip.  536,  8  Reporter  163,  9  Cent. 
Law  J.  5  ; 

Rabaud  v.  D'Wolf,  20  Fed.  Cas. 
148,  1  Paine  580. 

6  Bishop  V.  Averill,   76  Fed.   386  ; 

Poppenhauser  v.  India-Rubber 
Comb  Co.,  14  Fed.  707  ; 

Picquet  v.  Swan,  19  Fed.  Cas. 
609,  5  Mason  35  ; 

Prentiss  v.  Barton,  19  Fed.  Cas. 
1276,  1  Brock.  389  ; 

Prentiss  v.  Brennan,  19  Fed.  Cas. 
1278,  2  Blatchf.  1G2. 

'Sheltonij.  Tiffin,  6  How.  163,  12 
L.  387; 

Jones  V.  League,  18  How.  76,  15 
L.  263; 

Chicago  &  N.  W.  R.  Co.  y.  Olile, 
117  U.  S.  123,  6  Sup.  Ct.  632,  29  L. 
837; 

Morris  v.  Gilmer,  129  U.  S.  31-5,  9 
Sup.  Ct.  289,  32  L.  690; 

Reynolds  v.  Adden,  136  U.  S.  348, 
10  Sup.  Ct.  843,  34L.  360; 


Rucker  v.  Bolles,  49  U.  S.  App. 
358,  25  C.  C.  A.  600,  80  Fed.  504; 

Alabama  G.  S.  R.  Co.  v.  Carroll, 
52  U.  S.  App.  442,  28  C.  C.  A.  207, 
84  Fed.  772; 

Denver  v.  Sherrett,  60  U.  S.  App. 
104,  31  C.  C.  A.  499,  88  Fed.  226; 

Pacific  Mut.  Life  Ins.  Co.  v.  Tomp- 
kins, 41  C.  C.  A.  488,  101  Fed.  539; 

Kemna  v.  Brockhaus,  5  Fed.  762, 
10  Biss.  128; 

Sanger  v.  Seymour,  25  Fed.  289; 

Winn  V.  Gilmer,  27  Fed.  817; 

Peufield  V.  Cliesapeake,  O.  &  S. 
W.  R.  Co.,  29  Fed.  494; 

State  Savings  Ass'u  v.  Howard, 
31  Fed.  433; 

Wright  V.  Schneider,  32  Fed.  705; 

Di-esser  v.  Edison  Illuminating 
Co.,  49  Fed.  257; 

Rivers  v.  Bradley,  53  Fed.  305; 

Brisenden  v.  Chamberlain,  53  Fed. 
307; 

Chambers  «.  Prince,  75  Fed.  176; 

Marks  v.  Marks,  75  Fed.  321; 

Arnold  v.  Marshal,  1  Fed.  Cas. 
1181,  1  U.  S.  Law  Int.  56; 

Bissell  V.  Horton,  3  Fed.  Cas.  483, 
1  Brun.  Col.  Cas.  53,  3  Day  281; 

Blair  v.  Western  Female  Semi- 
nary, 3  Fed.  Cas.  580,  1  Bond 
578; 

Burnham  v.  Rangeley,  4  Fed.  Cas, 
773,  1  Woodb.  &  M.  7; 
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within  the  meaning  of  the  Constitution  and  the  judiciary  acts.^ 
So  the  District  of  Coluuibia  is  not  a  State.''^     There  can, 


Butler  V.  Farnswortb,  4  Fed.  Cas. 
902,  4  Wash.  C.  C.  101 ; 

Case  V.  Clarke,  5  Fed.  Cas.  254,  5 
Mason  70  ; 

Castor  u.  Mitchel,  5  Fed.  Cas.  282, 
4  Wash.  C.  C.  191 ; 

Catlett  V.  Pacific  Ins.  Co.,  5  Fed. 
Cas.  291,  1  Paine  594; 

Catlin  V.  Gladding,  5  Fed.  Cas. 
307,  4  Mason  308; 

Cooper  V.  Galbraith,  6  Fed.  Cas. 
472,  3  Wash.  C.  C.  540; 

Doyle  V.  Clark,  7  Fed.  Cas.  1028, 
1  Flip.  536,  8  Keporter  1G3,  9  Cent. 
Law  J.  5; 

Rabaud  v.  D'Wolf,  20  Fed.  Cas. 
148,  1  Paine  580; 

Read  v.  Bertrand,  20  Fed.  Cas. 
345,  4  Wash.  C.  C.  514; 

Watson  V.  Bondurant,  30  La. 
Ann.  1. 

A  compulsory  change  of  abode, 
as  where  a  man  is  sent  to  a  peniten- 
tiary, does  not  effect  a  change  of 
citizenship.  An  imprisoned  party 
is  not  legally  dead  and  his  citizen- 
ship and  presence  as  a  party  cannot 
be  ignored. 

Guarantee  Co.  v.  First  Nat.  Bank, 
95  Va.  480,  28  S.  E.  909. 

§121. 

^Koeningsberger  v.  Richmond 
Silver  Mining  Co.,  158  U.  S.  41,  15 
Sup.  Ct.  751,  39  L.  889; 

Cameron  v.  Hodges,  127  U.  S. 
322,  8  Sup.  Ct.  1154,  32  L.  132; 

Scott  V.  Jones,  5  How.  343,  12  L. 
181; 

New  Orleans  v.  Winter,  1  Wheat. 
91,  4  L.  44; 

Snead  v.  Sellers,  30  U.  S.  App. 
8,  13  C.  C.  A.  518,  66  Fed.  371; 

Weller  v.  Hanaur,  105  Fed.  193; 

United  States  v.  Ames,  95  Fed. 
453; 

Dunton  v.  Mutb,  45  Fed.  390; 


Chapman  v.  Chapman,  28  Fed.  1; 

Watson  V.  Brooks,  13  Fed.  540, 
8  Sawy.  316. 

"  It  is  well  settled  that  a  citizen 
of  a  territory  cannot  sue  in  Iho 
Federal  Courts  of  a  State,  because 
he  cannot,  within  the  meaning  of 
the  law,  be  called  a  citizen  of  a 
State."  Duudas  v.  Bowler,  8  Fed. 
Cas.  28,  3  McLean  204. 

'-'  Ilooe  V.  Jamieson,  166  U.  S.  395, 

17  Sup.  Ct.  596,  41  L.  1049; 
•Cameron  v.   Hodges,    127   U.  S. 

322,  8  Sup.  Ct.  1154,  32  L.  132; 
Barney  v.  Baltimore,  6  AVall.  280, 

18  L.  825;  s.  c,  2  Fed.  Cas.  886,  1 
Hughes  118; 

Hepburn  u.  EUzey,  2  Cranch  445, 
2  L.  332; 

Whittle  V.  Artis,  55  Fed.  919; 

Seddou  V.  Virginia,  T.  &  C.  S.  & 
I.  Co.,  36  Fed.  6,  1  L.  R.  A.  108; 

Land  Co.  v.  Elkins,  20  Fed.  545, 
22  Blatchf.  203; 

Cissel  V.  McDonald,  5  Fed,  Cas. 
717,  16  Blatchf.  1.50,  25  Int.  Rev. 
Rec.  138,  7  Reporter  553,  57  How. 
Pr.  175; 

Wescott  V.  Fairfield  Twp.,  29 
Fed.  Cas.  709,  Pet.  C.  C.  45. 

"  On  the  part  of  the  plaintiffs  it 
has  been  urged  that  Columbia  is  a 
distinct  political  society;  and  is, 
therefore,  'a  state'  according  to 
the  definition  of  writers  on  general 
law. 

"  This  is  true.  But  as  the  act  of 
Congress  obviously  uses  the  word 
'State'  in  reference  to  that  term 
as  used  in  the  Constitution,  it  be- 
comes necessary  to  inquire  whether 
Columbia  is  a  State  in  the  sense  of 
that  instrument.  The  result  of  that 
examination  is  a  conviction  that  the 
members  of  the  American  Confed- 
eracy only  are  the  States  contem- 
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therefore,  be  no  removal  of  a  cause,  on  the  ground  of  diverse 
citizensliip,  where  one  of  the  parties  is  a  citizen  of  a  terri- 
tory,^ or  a  citizen  of  the  District  of  Coluiubia.* 

§  122.  Query  :  What  is  the  jurisdictional  status  of  resi- 
dents of  places  purchased  by  the  United  States,  by  the  con- 
sent of  the  State  in  which  they  are  located,  for  governmental 
purposes  I — The  same  chiuse  of  the  Constitution  ^  which  gives 
to  Congress  exclusive  jurisdiction  over  the  District  of  Colum- 
bia, authorizes  the  exercise  of  like  authority  over  all  places  in 
any  State  "  purchased  by  the  consent  of  the  legislature  of  the 
State"  for  the  necessary  purposes  of  the  United  States  Gov- 
ernment.2  ''  Places  purchased  by  the  consent  of  the  legisla- 
ture of  the  State  "  by  the  United  States,  are  no  longer  a  part 
of  the  State.^     Persons  residing  in  such  places  are  not  resi- 


plated  in  the  Constitution."  Hep- 
burn V.  Ellzey,  supra. 

3  Cameron  v.  Ilodges,  127  U.  S. 
322,  8  Sup.  Ct.  1154,  32  L.  132; 

Mausfield,  C.  &  L.  M.  R.  Co.  v. 
Swan,  111  U.  S.  379,  4  Sup.  Ct.  510, 
28  L.  462; 

Place  V.  Illinois,  18  U.  S.  App. 
724,  16  C.  C.  A.  300,  69  Fed.  481 ; 

Chapman  v.  Chapman,  28  Fed.  1; 

Darst  1-.  Peoria,  13  Fed.  5G1 ; 

McMurdy  v.  Connecticut  Gen. 
Life  Ins.  Co.,  16  Fed.  Cas.  310,  6 
Ins.  Law  .7.  666,  4  Law  &  Eq.  Rep. 
69,  9  Chi.  Leg.  News  324,  4  Wkly. 
Notes  Cas.  18,  24  Pittsb.  Leg.  J. 
154. 

The  subject  of  the  removal  of 
pending  causes  from  the  courts  of 
a  territory  to  the  Circuit  Court 
of  the  United  States  upon  the  ad- 
mission of  such  territory  as  a  State, 
is  briefly  treated  post  §  198. 

*  Cameron  v.  Hodges,  127  U.  S. 
322,  8  Sup.  Ct.  1154,  32  L.  132; 

Seddon  v.  Virginia,  T.  &  C.  S.  & 
L  Co.,  36  Fed.  6,  1  L.  R.  A.  108; 

Glover  v.  Shepperd,  15  Fed.  833, 
836,  11  Riss.  572; 

Cissel  V.  McDonald,  5  Fed.  Cas. 


717,  16  Blatchf.   150,  25  Int.  Rev. 
Rec.  138,  7  Reporter  553,  57  How. 
Pr.  175. 
§  122. 

1  "  Congress  shall  have  power  to 
exercise  exclusive  legislation  in  all 
cases  whatsoever  over  such  district 
(not  exceeding  ten  miles  square)  as 
may  by  cession  of  particular  States 
and  the  acceptance  of  Congress  be- 
come the  seat  of  government  of  the 
United  States,  and  to  exercise  like 
authority  over  all  places  purchased 
by  the  consent  of  the  legislature  of 
the  State  in  which  the  same  shall 
be  for  the  erection  of  forts,  maga- 
zines, arsenals,  dock  yards,  and 
other  needful  buildings."  U.  S. 
Const.,  Art.  I,  §  8,  cl.  17. 

2  "  The  jurisdiction  in  such  cases 
is  jnit  upon  the  same  ground  as  that 
of  the  district  ceded  to  the  United 
States  for  the  seat  of  government.'" 
Opinion  of  Justices,  1  Mete.  (42 
Mass. )  580,  582. 

3  It  was  said  by  Justice  Story  of 
such  a  place: 

"The  place  where  the  crime  was 
committed  by  the  prisoner,  was  a 
fort,  ceded  to,  and  within  the  ex- 
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dents  of  the  State,  not  citizens  of  any  State.*     It  would  seem 


elusive  jurisdiction  of,  the  United 
States.  Strictly  speaking,  it  was 
not  within  the  body  of  any  county 
of  Rhode  Island,  for  the  State  had 
no  jurisdiction  there.  It  was  as  to 
the  State  as  much  a  foreign  terri- 
tory, as  if  it  had  been  occupied 
by  a  foreign  sovereign."  United 
States  u.  Cornell,  25  Fed.  Cas.  G50, 
2  Mason  91. 

The  West  Point  military  reserva- 
tion is  not  a  part  of  the  State  of 
New  York. 

"This  territory  is  not  a  part  of 
the  State.  .  .  .  There  is  no  dis- 
tinction, and  can  be  none,  between 
the  resident  of  the  District  of  Co- 
lumbia and  West  Point.  You  will 
see  in  the  Constitution  of  the  United 
States  the  provision  as  to  jurisdic- 
tion is  all  in  the  same  secticm."  In 
re  Highlands,  22  N.  Y.  Supp.  137. 

The  following  authorities  also 
directly  or  indirectly  suppoi't  the 
theory  of  the  text: 

United  States  v.  Bevans,  3  Wheat. 
336,  388,  4  L.  404,  417 ; 

Fort  Leavenworth  R.  Co.  v.  Lowe, 
114  U.  S.  525,  5  Sup.  Ct.  995,  29  L. 
264,  affirming  s.  c,  27  Kan.  749; 

Cliicago,  R.  I.  &  P.  R.  Co.  v.  Mc- 
Glinu,  114  U.  S.  542,  5  Sup.  Ct. 
1005,  29  L.  270; 

Benson  v.  United  States,  146 
U.  S.  325,  13  Sup.  Ct.  60,  36  L.  991; 

Martin  v.  House,  39  Fed.  694; 

United  States  v.  Meagher,  37 
Fed.  875 ; 

Sharon  v.  Hill,  24  Fed.  726,  11 
Sawy.  122; 

Ex  parte  Tatem,  23  Fed.  Cas. 
708,  1  Hughes  588; 

United  States  v.  Ames,  24  Fed. 
Cas.  784,  1  Woodb.  &  M.  76,  9  Law 
Rep.  295 ; 

United  States  v.  Cornell,  25  Fed. 
*  For  note  4 


Cas.  646,  2  Mason  60;  s.  c,  quoted 
siqjra ; 

United  States  v.  Davis,  25  Fed. 
Cas.  781,  5  Mason  356; 

United  Stales  v.  Travors,  28  Fed. 
Cas.  204,  1  Brun.  Col.  Cas.  467,  2 
Wheeler  Crim.  Cas.  490; 

Massachusetts  v.  Clary,  8  Mass. 
72; 

Mitchell  V.  Tibbetts,  17  Pick.  (34 
Mass.)  298; 

Opinion  of  Justices,  1  Mete.  (42 
Mass.)  580; 

McMahon  y.  Polk,  10  S.  D.  296, 
73  X.  W.  77; 

Lasher  v.  Texas,  30  Tex.  App. 
387,  17  S.  W.  1064; 

Indiana  ex  rel.  Cashman  v.  Grant 
County,  153  Iiul.  302,  54  N.  E.  809; 

Dibble  i\  Clapp,  31  How.  Pr.  420; 

3  Op.  Atty.  Gen.  U.  S.  268  (But- 
ler). 

Compare  an  Indian  reservation 
case: 

In  re  Lelah-puc-ka-chee,  98  Fed. 
429. 

Whether  the  United  States  has 
exclusive  jurisdiction  over  the 
places  purchased  by  the  consent  of 
the  States  in  which  thoy  are  situ- 
ated for  homes  for  disabled  volun- 
teer soldiers  ( Rev.  St.  U.  S.,  §§  482.5- 
4837),  under  Art.  I,  §  8,  cl.  17, 
of  the  United  States  Constitution, 
is  open,  perhaps,  to  some  doubt, 
though  the  weight  of  authority  is 
to  the  effect  that  such  jurisdiction 
exists  by  virtue  of  the  Constitu- 
tion. 

It  was  decided  of  the  Dayton, 
Ohio,  Home  that  it  came  within 
this  clause  of  the  Constitution. 

Sinks  r.  Reese,  19  Ohio  St.  306, 
2  Am.  R.  397. 

The   purchase    by  the  board  of 
managers  of  the   home   is  treated 
see  page  311, 
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that  the  residents  of  such  places,  for  the  purpose  of  Federal 
jurisdiction,  must  liave  the  same  status  as  residents  of  the 


as  a  purchase,  in  effect,  by  the 
Uuited  titates,  of  the  place  for  the 
home.  This  case  is  approved,  in  a 
general  way,  by  the  Supreme  Court, 
in  Fort  Leavenworth  K,  Co.  v. 
Lowe,  supra. 

The  same  decision  was  made  as 
to  the  Hampton,  Va.,  Home. 

Foley  V.  Shriver,  81  Va.  568,  ap- 
proved  in  Crook,  Horuer  &  Co.  v. 
Old  Point  Comfort  Hotel  Co.,  54 
Fed.  604,  611. 

The  doubt  arises  from  a  Wiscon- 
sin case,  and  a  Federal  Circuit 
Court  case.  A  contrary  decision 
was  made  as  to  the  Milwaukee, 
Wis.,  Home,  because  the  title  to 
the  property  was  placed  in  the 
name  of  the  board  of  managers  of 
the  home,  as  required  by  Rev. 
St,  U.  S.,  §  4830,  and  not  iu  the 
name  of  the  United  States. 

In  re  O'Connor,  37  Wis.  379. 

The  court  there  held  that  the 
purchase  of  a  place  must  be  made 
by,  and  title  thereto  taken  in  the 
name  of,  the  United  States,  as  well 
as  for  a  governmental  purpose,  to 
bring  the  place  within  the  exclu- 
sive jurisdiction  of  the  United 
States  under  this  clause  of  the 
Constitution;  and  that,  as  the 
United  States  did  not  have  exclu- 
sive jurisdiction  under  the  Consti- 
tution, it  had  such  jurisdiction 
only  over  the  home  as  the  State 
bad  ceded  to  it. 

Note  6  to  this  section. 

The  question  was  considered  so 
doubtful  in 

In  re  Bradley,  96  Fed.  969, 
that  the  Court  refused  to  discharge 
a  prisoner  upon  a  writ  of  habeas 
corpus  who  was  under  arrest,  under 
State  authority,  for  a  crime  com- 
mitted at  a  soldiers'   home,  duly 


purchased  by  the  consent  of  the 
State. 

The  Ohio  supreme  court,  after 
the  decision  in  Sinks  v.  Reese,  su- 
pra, decided  that  Congress  could, 
and  did,  re-cede  to  the  State  of 
Ohio  jurisdiction  of  the  Dayton 
Home,  by  the  act  of  July  21,  1871, 
16  St.  L.  399. 

Renner  v.  Bennett,  21  Ohio  St 
431. 

A  similar  decision  as  to  the  Ma- 
rion, Ind.,  Home  was  made  in  Indi- 
ana ex  rel.  Cashman  v.  Grant 
County,  supra. 

Compare 

Ohio  V.  Thomas,  173  U.  S.  276, 
19  Sup.  Ct.  453,  43  L.  699;  s.  c,  at 
Circuit,  In  re  Thomas,  82  Fed.  304. 

The  correctness  of  the  decision 
in  Renner  v.  Bennett,  supra,  is  open 
to  the  most  serious  doubt.  It  de- 
cides, and  that  is  the  basis  of  the 
whole  decision,  that  the  Constitu- 
tion does  not  transfer  to  the  United 
States  exclusive  jurisdiction  over 
places  purchased  pursuant  to  its 
terms  (Art.  I,  §8,  cl.  17,  quoted 
note  1  to  this  section),  but  that 
jurisdiction  in  such  cases  is  a  mere 
matter  of  contract  between  the 
United  States  and  the  State  in 
which  the  place  is  situated.  "  The 
Constitution,"  said  the  court,  "  had 
no  agency  in  the  transfer." 

The  Supreme  Court  of  the  United 
States,  however,  in  the  subsequent 
case  of  Fort  Leavenworth  R.  Co.  v. 
Lowe,  supra,  declares  that — 

"Federal  jurisdiction  .  .  , 
exclusive  of  all  State  authority 
.  .  .  follows  from  the  declara- 
tion of  the  Constitution  that  Con- 
gress shall  have  like  authority  over 
such  places  as  it  has  over  the  dis- 
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District  of  Columbia ;  but  there  is  a  dictum  to  the  effect  that 


trict  which  is  the  seat  of  govern- 
ment." 

Tliis  liin<;uage  is  approved  in 
Foley  V.  Shriver,  supra. 

As  tho  Supremo  Court  of  tlic 
United  States  decides  tliat  it  is  the 
Constitution  that  confers  jurisdic- 
tion upon  Congress,  can  it  abdicate 
that  jurisdiction  so  long  as  the  place 
is  "noodfiil"  and  is  actually  held 
and  used  by  the  government?  Could 
Congress  cede  the  District  of  Co- 
lumbia to  Maryland,  so  as  to  make 
its  male  inliabitants  over  twenty- 
one  years  old,  voters  of  that  State, 
while  it  retains  the  actual  sole 
possession,  control  and  use  of  the 
district  as  the  seat  of  government? 
That  Congress  may  sell  places  pur- 
chased by  the  United  States,  and 
thereup(m  surrender  possession  and 
jurisdiction,  is  undoubted. 

U.  S.  Const.,  Art.  IV,  §3,  cl.  2; 

Act  of  March  3,  1819,  to  authorize 
the  secretary  of  war  to  sell  useless 
military  sites,  and  to  surrender 
jurisdiction  vipon  such  sale,  3  St. 
L.  520,  which  was  held  by  Attorney 
General  Butler  to  apply  only  to 
sites  owned  at  the  date  of  the  act, 
3  Op.  Atty.  Gen.  U.  S.  108; 

Act  of  July  5,  1884,  23  St.  L.  103, 
1  Supp.  453,  and  statutes  cited  in 
§4; 

Act  of  July  9,  1846,  to  authorize 
the  retrocession  to  Virginia,  by  her 
consent,  of  Alexandria  county,  in 
the  District  of  Columbia,  which  was 
declared  to  be  unnecessary  for  the 
seat  of  government,  9  St.  L.  35, — 
President's  proclamation  of  such 
retrocession,  Sept.  7,  1846,  9  St.  L. 
1000,— Capital  Traction  Co.  v.  Hof, 
174  U.  S.  1,  at  p.  30,  19  Sup.  Ct.  580, 
43  L.  873. 

But  clearly  the  Constitution  does 
not  contemplate  that  the  jurisdic- 


tion of  tho  United  States  siiould  bo 
surrendered  when  the  title,  posses- 
sion, and  use  of  such  places  are 
"needful"  and  are  actually  re- 
tained by  the  United  States. 

This  same  criticism  will  also  ap- 
ply to  Indiana  ex  rel.  Cashman  v. 
Grant  County,  sujira. 

*  The  residents  of  such  places 
have  not  the  riglits,  and  are  not 
subject  to  the  liabilities,  of  citizens 
of  a  State.  They  are  not  entitled 
to  vote  at  State  elections,  or  send 
their  children  to  the  State  schools, 
or  receive  poor  relief  from  the 
State.  They  are  not  subject  to 
State  taxation,  or  to  the  jurisdic- 
tion of  the  State  courts  for  any 
act  done  therein.  In  short,  they 
are  wholly  excluded  from  State 
jurisdiction. 

Fort  Leavenworth  R.  Co.  v.  Lowe, 
114  U.  S.  525,  5  Sup.  Ct.  995,  29  L. 
264; 

United  States  v.  Ames,  24  Fed. 
Cas.  784,  1  Woodb.  &  M.  76,  9  Law 
Rep.  295; 

Sinks  V.  Reese,  19  Ohio  St.  306, 
2  Am.  R.  397; 

In  re  Highlands,  22  N.  Y.  Supp. 
137; 

Massachusetts  v.  Clary,  8  Mass. 
72; 

Opinion  of  the  Justices,  1  Mete. 
(42  Mass.)  580; 

McMahon  v.  Polk,  10  S.  D.  296, 
73  K  W.  77; 

Foley  V.  Shriver,  81  Va.  568; 

Lasher  v.  Texas,  30  Tex.  App. 
387,  17  S.  W.  1064; 

Dibble  o.  Clapp,  31  How.  Pr. 
(N.  Y.)  420; 

Case  of  Harper's  Ferry  Armory, 
0  Ops.  Atty.  Gen.  U.  S.  577; 

Story  Const.,  §  1227; 

McCrary  Elections  (4th  Ed. )  §  89. 

"  Persons  residing  there  are  not 
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they  are  citizens,  for  such  purpose,  of  the  States  within  the 
limits  of  which  such  places  are  situated.^ 

Places  in  any  State  acquired  by  the  United  States  for  gov- 
ernmental purposes  in  any  other  manner  than  by  purchase 
"  by  the  consent  of  the  legislature  of  the  State,"  remain  a 
part  of  the  State  and  subject  to  the  jurisdiction  of  the  State, 
unless  the  State  should  cede  such  places  to  tlie  United  States.^ 

§  123.     An  alien  is  a  foreign  citizen  or  subject lu 

enumerating  the  suits  to  which  the  jurisdiction  of  the  Federal 
Courts  may  be  extended,  the  Constitution  names  those  "  be- 


citizens    of    Virginia."      Foley    v. 
Shriver,  siqyra. 

"  Residents  therein  are  alien  to 
the  State  making  the  giant."  Indi- 
ana ex  rel.  Cashman  v.  Grant 
County,  153  Ind.  302,  54  N.  E.  809. 

There  is  a  dictum  in 

In  re  O'Connor,  37  Wis.  379, 
to  the  effect  that  such  inhahitants 
remain  subject  to  State  jurisdiction 
so  long  as  Congress  fails  to  legis- 
late for  their  government;  hut  this 
dictum  is  not  sustained  by  any  de- 
cision known  to  the  author. 

Any  process  issued  out  of  a 
State  court  may  be  served  in  a 
place  over  which  the  United  States 
has  such  exclusive  jurisdiction,  if 
it  "be  for  acts  done  witliin  and 
cognizable  by  the  State"  (United 
States  V.  Cornell,  25  Fed.  Cas.  64G, 
2  Mason  GO)  "outside  the  ceded 
lands"  (Foley  t-.  Shriver,  supra), 
by  the  permission  of  Congress  and 
the  reservation  of  authority  in 
State  acts  of  cession. 

^Woodfin  V.  Phffibus,  30  Fed. 
289. 

For  the  status  of  residents  of  the 
District  of  Columbia,  see  ante  §121. 

6  Fort  Leavenworth  R.  Co.  v. 
Lowe,  114  LT.  S.  525,  5  Sup.  Ct. 
995,  29  L.  2G4;  s.  c,  27  Kan.  749; 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Mc- 
Glinn,  114  U.  S.  542,  5  Sup.  Ct. 
1005,  29  L.  270; 


Benson  v.  United  States,  146  U.  S. 
32.5,  13  Sup.  Ct.  60,  36  L.  991; 

Crook,  Horner  &  Co.  v.  Old  Point 
Comfort  Hotel  Co.,  54  Fed.  604; 

United  States  v.  Penn,  48  Fed. 
669,  4  Hughes  491; 

United  States  v.  Ames,  24  Fed. 
Cas.  784,  1  Woodb.  &  M.  76,  9  Law 
Rep.  295; 

United  States  v.  Stahl,  27  Fed. 
Cas.  1288,  1  Woolw.  192,  McCahon 
206,  1  Kan.  (2  Ed.)  606; 

New  York  v.  Godfrey,  17  Johns. 
225; 

In  re  O'Connor,  37  Wis.  379; 

California  v.  Collins,  105  Cal.  504, 
39Pac.  16; 

Clay  V.  Kansas,  4  Kan.  .50; 

Pennsylvania  v.  Young,  Bright. 
N.  P.  (Pa.)  302; 

New  York  v.  Lent,  2  Wheeler 
Crim.  Cas.  548; 

Re  New  York  Post  Office,  10  Op. 
Atty.  Gen.  U.S.  34; 

Story  Const.,  §  1227. 

A  State  may  cede  to  the  United 
States  jurisdiction  over  places  used 
by  the  United  States  for  govern- 
mental purposes,  but  not  acquired 
in  the  Constitutional  manner.  Ju- 
risdiction by  cession  is  not  neces- 
sarily exclusive;  the  extent  of  it 
depends  upon  the  terms  of  the 
grant. 

Fort  Leavenworth  R.  Co.  v.  Lowe, 
supra ; 


§123] 


DIVERSE    CITIZENSHIP. 


313 


tween  a  State,  or  the  citizens  thereof,  and  foreign  states,  cit- 
izens, or  subjects.  "  ^  The  judiciary  act  of  1789'-^  and  the 
Revised  Statutes^  use  the  term  "alien"  to  conipreliend  a 
foreign  citizen,  or  subject.'*     No  provision  was  made  thereby, 


Chicago,  R.  I.  &  P.  K.  Co.  v.  Mc- 
Glinn,  supra ; 

Benson  ii.  United  States,  supra; 

Crook,  Horner  &  Co.  v.  Old  Point 
Comfort  Hotel  Co.,  siqn-a  ; 

InreLadd,  74  Fed.  31; 

United  States  v.  Carter,  84  Fed. 
622; 

Case  of  Fort  Porter  Military  Res- 
ervation, 16  Ops.  Atty.  Gen.  U.  S. 
592. 

Compare 

Ex  parte  Hebard,  11  Fed.  Cas. 
1010,  4  Dill.  380. 

§  123. 

1  U.  S.  Const.,  Art.  Ill,  §  2,  cl.  1, 
ante  §  2. 

2  1  St.  L.  73,  §§  11,  12,  ante  §  6, 
note  2,  and  §  7,  note  3. 

8  Rev.  St.  U.  S.,  §§  629,  639. 

*  "  By  the  Constitution  of  the 
United  States,  the  judicial  power, 
so  far  as  depending  upon  citizen- 
ship of  parties,  was  declai-ed  to 
extend  to  controversies  '  between 
citizens  of  different  States,'  and  to 
those  between  '  citizens  '  of  a  State 
and  foreign  'citizens  or  subjects.' 
And  Congress,  by  the  judiciary  act 
of  1789,  in  defining  the  original  ju- 
risdiction of  the  Circuit  Courts  of 
the  United  States,  described  each 
party  to  such  a  controversy,  either 
as  '  a  citizen '  of  a  State,  or  as  '  an 
alien.'  Act  of  September  24,  1789 
(1  Stat,  at  L.  73,  chap.  20,  §  11); 
Rev.  Stat.,  §  629.  "  Barrow  Steam- 
ship Co.  V.  Kaue,  170  U.  S.  100,  18 
Sup.  Ct.  526,  42  L.  964. 

Compare 

Prentiss  u.  Brennan,  19  Fed.  Cas. 
1278,  2  Blatchf.  162; 


Wilson  y.  City  Bank,  30  Fed.  Cas. 
116,  3  Sumu.  422. 

But  query  : 

Michaelson  y.  Deuison,  17  Fed. 
Cas.  258,  Brun.  Col.  Cas.  63,  3  Day 
294. 

By  the  language  of  §  12  of  the  ju- 
diciary act  of  1789,  ante  §  7,  note  3, 
there  could  be  a  removal,  "  if  a  suit 
be  commenced  in  any  State  court 
against  an  alien;"  but  the  broad 
language  of  this  act  as  to  jurisiiic- 
tiou  was  restricted  by  construction 
to  cases  within  the  Constitutional 
grant  of  judicial  power. 

Mossman  v.  lllgginson,  4  Dall. 
12,  1  L.  720; 

Montaletu.  Murray,  4  Cranch  46, 
2L.  545; 

Hodgson  V.  Bowerbank,  5  Cranch 
303,  3  L.  108; 

Jackson  v.  Twentyman,  2  Pet. 
136,  7  L.  374; 

Pooley  y.  Luco,  72  Fed.  561; 

Cissel  V.  McDonald,  5  Fed.  Cas. 
717,  16  Blatchf.  150,  25  Int.  Rev. 
Rec.  138,  7  Reporter  553,  57  How. 
Pr.  175; 

Donaldson  v.  Hazen,  7  Fed.  Cas. 
886,  1  Herapst.  423; 

Hinckley  v.  Byrne,  12  Fed.  Cas. 
194,  1  Deady  224; 

Petrocokino  v.  Stuart,  19  Fed.  Cas. 
384,  37  Leg.  Int.  30,  14  Phila.  412,  9 
Reporter  167,  26  Int.  Rev.  Rec.  30, 
1  Wkly.  Jur.  701,  9  N.  Y.  Wkly. 
Dig.  371  ; 

Prentiss  v.  Brennan,  19  Fed.  Cas. 
1278,  2  Blatchf.  162  ; 

Walton  V.  McNeil,  29  Fed.  Cas. 
141,  3  Mass.  25  ; 

Orosco  y.  Gagliardo,  22  Cal.  83  ; 
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for  a  suit  between  a  foreign  state  and  the  citizens  of  a  State 
of  the  Union.^ 


Banowcliffe  r.  La  Caisse  Gdne- 
rale,  58  How.  Pr.  (N.  Y.)  131. 

In  several  of  these  cases,  it  is  de- 
cided th;xt  the  United  States  Circuit 
Courts  liave  no  jurisdiction  of  suits 
of  a  civil  nature  between  aliens 
— cases  that  did  not  arise  under  the 
Constitution  or  any  law  or  treaty 
of  the  L'nited  States. 

Mason  c.  The  Blaireau,  2  Cranch 
240,  2  L.  266, 
is  cited  in 

Piquignot  v.  Pennsylvania R.  Co.. 
16  How.  104,  14  L.  863, 
and  the  same  case  below. 

Mason  i\  The  Blaireau,  16  Fed. 
Cas.  1009, 

is  cited  in  a  note  to  Walton  v.  Mc- 
Neil, supra,  as  deciding  that  the 
Courts  of  the  United  States  may 
take  jurisdiction  of  a  suit  between 
aliens  when  no  objection  is  made 
by  either  party.  The  opinion  of 
the  Supreme  Court  in  that  case 
uses  some  such  language,  but  it  is 
wholly  misapplied  in  the  Piquignot 
case.  The  case  against  The  Blair- 
eau was  one  in  admiralty,  originat- 
ing in  a  District  Court,  where 
jurisdiction  depends  upon  the  sub- 
ject-matter, and  not  upon  tlie  cit- 
izenship of  the  parties.  That 
decision  has  no  possible  application 
to  a  suit  of  a  civil  nature  in  the 
Circuit  Court,  where  jurisdiction 
is  based  upon  diverse  citizenship. 

Compare  such  cases  as 

The  Belgenland,  114  U.  S.  355, 
5  Sup.  Ct.  860,  29  L.  152; 

The  Maggie  Hammond,  9  Wall. 
435,  19  L.  772; 

Fairgrieve  v.  Marine  Ins.  Co.,  37 
C.  C.  A.  190,  94  Fed.  686; 

The  Amalia,  3  Fed.  6.52,  2  Hask. 
406; 

The  Carolina,  14  Fed.  424; 


The  Montapedia,  14  Fed.  427; 

The  City  of  Carlisle,  39  Fed.  807, 
5  L.  R.  A.  52,  14  Sawy.  179; 

Camille  v.  Couch,  40  Fed.  176; 

The  Walter  D.  Wallet,  06  Fed. 
1011; 

The  Lady  Furness,  84  Fed.  679; 

Goldman  v.  Furness,  Withy  & 
Co.,  101  Fed.  467. 

6  The  Constitution  contemplates 
that  a  foreign  state  may  sue  a  citi- 
zen of  any  State  in  a  United  States 
Court,  because  it  is  such  fcneign 
state  and  he  such  citizen.  But  no 
means  by  which  a  foreign  state 
could  sue,  in  its  own  name,  in  a 
Court  of  the  United  States,  a  citi- 
zen of  any  State,  because  of  his 
citizenship,  or  by  which  such  a  suit 
could  be  removed  thereto  from  a 
State  court,  was  provided  prior  to 
the  jiassage  of  the  act  of  1873,  ante 
§  6,  note  5,  §  7,  note  7. 

The  right  of  a  foreign  sovereign 
to  sue  a  citizeu  of  a  State  in  a  Cir- 
cuit Court  of  the  United  States,  in 
a  cause  of  a  civil  nature,  as  the 
representative  of  his  nation,  be- 
cause of  the  diverse  citizenship  of 
the  parties,  was  recognized  in 

King  of  Spain  v.  Oliver,  14  Fed. 
Cas.  577,  2  Wash.  C.  C.  429;  s.  c, 
14  Fed.  Cas.  571,  Pet.  C.  C.  217; 
s.  c,  14  Fed.  Cas.  572,  Pet.  C.  C. 
276; 
and  this  case  was  approved  in 

The  Sapphire,  11  WaU.  164,  20  L. 
127, 

a  suit  in  admiralty  brought  by  Xa- 
poleon  III,  as  French  Emperor,  and 
in 

Wisconsin  v.  Pelican  Ins.  Co., 
127  U.  S.  265,  8  Sup.  Ct.  1370,  32  L. 
239. 

Anotlier  case  in  which  a  foreign 
sovereign  was  plaintiff  is 
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The  act  of  1875,«  and  the  act  of  1887-8,7  return  to  the  lan- 
guage of  the  Constitution,  but  omit  cases  to  which  a  State 
is  a  party,^  the  language  being  "  a  controversy  between  citi- 
zens of  a  State  and  foreign  states,  citizens,  or  subjects."^ 


Sultan  of  Ottoman  Empire  v. 
Providence  Tool  Co.,  23  Fed.  572, 
21  Blatchf.  437. 

Under  the  act  of  1875,  ante  §  6, 
note  5,  and  the  act  of  1887-8,  ante 
§  6,  a  foreign  state  may  sue  a  citi- 
zen of  a  State  in  a  Circuit  Court  of 
the  United  States  whenever  a  for- 
eign citizen  or  subject  might  do  so. 
In 

French  Republic  v.  World's  Co- 
lumbian Exposition,  83  Fed.  109; 
s.  c,  on  writ  of  error.  World's  Co- 
lumbian Exposition  v.  Republic  of 
France,  62  U.  S.  App.  704,  33  C.  C. 
A.  .333,  91  Fed.  64;  s.  c,  38  C.  C. 
A.  483,  96  Fed.  687, 
jurisdiction  was  based,  as  appears 
from  the  reports  of  the  case  in  the 
Circuit  Court  of  Appeals,  on  the 
fact  that  the  plaintiff  is  a  foreign 
state  and  the  defendant  a  corpora- 
tion (and  jurisdictionally  a  citizen) 
of  the  State  of  Illinois. 

Other  cases  are 

La  Republique  Francaise  v. 
Shultz,  94  Fed.  500;  s.  c,  42  C.  C. 
A.  233,  102  Fed.  153; 

La  Republique  Francaise  v.  Sara- 
toga Vichy  Spring  Co.,  99  Fed.  733. 

The  State  courts  are  open  to  a 
foreign  state  or  sovereign — 

Note  to  The  Sapphire,  supra,  in 
L.  Ed., 

Mexico  V.  De  Arangoiz,  12  N.  Y. 
Super.  Ct.  (5  Duer)  634,  affirming 
s.  c,  11  How.  Pr.  1 — 
so  that  such  cases  now  fall  within 
the  concurrent  jurisdiction  of  the 
State  coTirts  and  United  States 
Circuit  Courts,  and  may,  in  proper 
cases,  be  removed. 


Ante  §  7. 

Of  course,  a  foreign  state  cannot 
be  sued  in  a  United  States  Circuit 
Court  or  in  a  State  court  without 
its  consent. 

Ante  §  112,  note  1; 

The  Sapphire,  supra,  and  note  in 
L.  edition. 

The  right  of  a  foreign  state  or 
sovereign  to  sue  in  the  courts  of 
Great  Britain  is  established  by  the 
cases  cited  in  the  opinion  and  briefs 
in  The  Sapphire,  supra,  and  note 
thereto  (L.  Ed.);  and  the  United 
States  has  often  availed  itself  of 
such  right. 

6  18  St.  L.  470,  §§  1,  2,  ante  §6, 
note  5,  and  §  7,  note  7. 

^25  St.  L.  433,  1  Supp.  611,  §1, 
ante  §§  6,  7. 

s  See,  upon  the  effect  of  this  omis- 
sion, post  §  125,  note  4. 

9  Cissel  V.  McDonald,  5  Fed.  Cas. 
717,  16  Blatchf.  1.50,  25  Int.  Rev. 
Rec.  138,  7  Reporter  553,  57  How. 
Pr.  175. 

Under  these  acts  it  is  plain  that 
a  suit  brought  in  a  State  court  by 
an  alien  against  another  alien  is 
not  removable. 

Sawyer  v.  Switzerland  Mar.  Ins. 
Co.,  21  Fed.  Cas.  589,  14  Blatchf. 
451 ; 

Pooley  V.  Luce,  72  Fed.  561 ; 

Rae  V,  Grand  Trunk  Ry.  Co.,  14 
Fed.  401 ; 

Merchants'  Cotton  Pi'ess  «S;  S.  Co. 
r.  Insurance  Co.,  151  U.  S.  368,  14 
Sup.  Ct.  367,  38  L.  195. 

The  act  of  1780  and  the  Revised 
Statutes  made  no  pi'ovision  for  the 
removal  of  any  suit  brought  by  an 
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An  alien  enemy  cannot,  as  a  general  rule,  maintain  a  suit 
in  a  Court  of  the  United  States,  but  an  alien  friend  may  main- 
tain therein  any  suit  of  which  the  Court  has  jurisdiction.^** 

An  alien,  who  has  declared  his  intention  to  become  a  citi- 
zen, but  who  has  not  completed  his  naturalization,  is  still  an 
alien. ^^ 

The  Constitutional  grant  of  original  jurisdiction  of  certain 
cases  to  the  Supreme  Court  ^^  is  not  exclusive. ^^     The  Dis- 


alien,  but  only  for  its  removal  if 
the  suit  be  brought  against  an  alien. 

Galvin  v.  Boutwell,  9  Fed.  Gas. 
1139,  9  Blatchf.  470. 

Under  the  present  act,  a  suit, 
otherwise  removable,  may  be  re- 
moved, although  it  be  brought  by, 
and  not  against,  an  alien. 

Creagh  v.  Equitable  Life  Assur. 
Soc,  83  Fed.  849; 

Stalker  i-.  Pullman's  Palace-Car 
Co.,  81  Fed.  989; 

Sherwood  i\  Newport  News  &  M. 
V.  Co.,  55  Fed.  1; 

Uhle  V.  Burnham,  42  Fed.  1. 

1^ Cases  as  to  alien  enemies: 

Crawford  v.  The  William  Penn, 
6  Fed.  Cas.  778,  1  Pet.  C.  C.  106; 

Tlie  D.  Sargeant,  7  Fed.  Cas. 
1120,  Blatchf.  Pr.  Cas.  576; 

The  Emulous,  8  Fed.  Cas.  697,  1 
Gall.  563; 

Johnson  v.  Thirteen  Bales,  13  Fed. 
Cas.  836,  2  Paine  639,  6  Hall  Law 
J.  97,  Van  Ness  45; 

Mumford  r.  Mumford,  17  Fed. 
Cas.  982,  1  Gall.  366. 

For  exceptions  to  the  rule  as  to 
alien  enemies,  see 

Crawford  v.  The  William  Penn, 
supra  ; 

Elgee  V.  Lovell,  8  Fed.  Cas.  449, 
1  Woolw.  102,  Rev.  Cas.  72; 

Johnson  v.  Thirteen  Bales,  snpra; 

Otteridge  v.  Thompson,  18  Fed. 
Cas.  910,  2  Craiu-h  ('.  C.  108; 

Society  for  Propagation  of  the 


Gospel  V.  Wheeler,  22  Fed.  Cas.  756, 
2  Gall.  105. 

The  right  of  alien  friends  to  sue 
in  the  Courts  of  this  country  is  up- 
held in  an  elaborate  opini(m  by  Jus- 
tice Woodbury. 

Taylor  v.  Carpenter,  23  Fed.  Cas. 
744,  2  Woodb.  &  M.  1,  10  Law  Rep. 
35,  Cox's  Am.  Tiade-^Slark  Cas.  32, 
Cox's  Manual  Trade-Mark  Cas.  44, 
9  Law  T.  (Eng.)  514. 

Justice  Story  had  already  decided 
without  elaboration  that  alien 
friends  have  a  right  to  sue  here. 
He  said: 

"First,  it  is  suggested  that  the 
plaiutiffs  are  aliens.  Be  it  so.  But 
in  the  Courts  of  the  United  States, 
under  the  C(mstitution  and  laws, 
they  are  entitled,  being  alien 
friends,  to  the  same  protection  of 
their  rights  as  citizens."  Taylor 
V.  Carpenter,  23  Fed.  Cas.  742,  3 
Story  458,  7  Law  Rep.  437,  2  West. 
Law  J.  187,  Cox's  Manual  Trade- 
Mark  Cas.  41,  Cox's  Am.  Trade- 
Mark  Cas.  14. 

"Note  on  naturalization,  ante 
§  118,  note  6. 

"  Tiie  plaintiff  in  this  case  is  still 
an  alien.  His  declaration  to  be- 
come a  citizen  of  the  United  States 
does  not  make  him  a  naturalized 
citizen."  Creagh  v.  Eqiiitable  Life 
Assur.  Soc,  88  Fed.  1. 

^■^  Aniens. 
^^Ante  §3,  note  2. 
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trict  Courts  of  the  United  States  "  and  the  State  courts"' 
have  jurisdiction  of  suits  brought  against  foreign  consnls  or 
vice-consuls  regardless  of  citizenship  ;  and  the  (.'ircnit  Courts 
of  the  United  States  have,  in  proper  cases  of  divei-se  citizen- 
ship, concurrent  jurisdiction  of  suits  by  or  against  consuls  or 
vice-consuls.^"  The  Circuit  Courts  of  the  United  States  and 
the  State  courts  have  jurisdiction,  concurrent  with  the  Su- 


MRev.  St.  U.  S.,  §563,  cl.  17; 

Bors  V.  Preston,  111  U.  S.  252,  4 
Sup.  Ct.  407,  28  L.  410; 

In  re  Baiz,  135  U.  S.  403,  10  Sup. 
Ct.  854,34  L.  222; 

Pooley  V.  Luco,  72  Fed.  561; 

Hollander  v.  Baiz,  41  Fed.  732; 

Gittings  V.  Crawford,  10  Fed.  Cas. 
447,  Taney  1 ; 

Lorway  v.  Lousada,  15  Fed.  Cas. 
919,  1  Lowell  77,  1  Am.  Law  Rev. 
92; 

Valerino  v.  Thompson,    28  Fed. 

Cas.  872. 

15 Bors  V.  Preston,  111  U.  S.  252, 
4Sup.  Ct.  407,  28L.  419; 

In  re  lasigi,  79  Fed.  751; 

Wilcox  V.  Luco,  118  Cal.  639,  50 
Pac.  758,  45  L.  U.  A.  579,  62  Am.  St. 
R.  305,  reversing  s.  c,  45  Pac.  676; 

DeGive  v.  Grand  Rapids  Furn. 
Co.,  94  Ga.  605,  21  S.  E.  582. 

Prior  to  the  passage  of  the  act 
of  Feb.  18,  1875  (18  St.  L.  316, 
318),  repealing  clause  8  of  Rev.  St., 
§  711,  the  State  courts  did  not  have 
jurisdiction  of  civil  suits  against 
foreign  consuls  or  vice-consuls. 

Cases  already  cited  in  this  note; 

Davis  V.  Packard,  7  Pet.  276,  8  L. 
684; 

Froment  v.  Duclos,  30  Fed.  385; 

Gittings  V.  Crawford,  10  Fed. 
Cas.  447,  Taney  1; 

Sagory  v.  Wissman,  21  Fed.  Cas. 
149,  2  Ben.  240,  1  Am.  Law  T.  Rep. 
U.  S.  Cts.41; 

St.  Luke's  Hospital  v.  Barclay, 
21  Fed.  Cas.  212,  3  Blatchf.  259; 


Valarino  r.  Thompson,  7  N.  Y. 
576; 

Mannhardtr.  Soderstrom,  1  Binn. 
(Pa.)  138. 

This  repeal  was  apparently  over- 
looked, and  a  wrong  decision  was 
made,  in 

Miller  v.  Van  Loben  Sels,  66  Cal. 
341,  5  Pac.  512. 

Consuls  and  vice-consuls  have  al- 
ways had  a  right  to  sue  in  the  State 
courts. 

Sagory  v.  Wissman,  supra. 

i*-'  Rev.  St.  IT.  S.  §  687. 

"The  jurisdiction  of  the  latter 
Courts,  conferred  without  qualifi- 
cation, of  a  controversy  between  a 
citizen  and  an  alien,  is  not  defeated 
by  the  fact  that  the  alien  happens 
to  be  the  consul  of  a  foreign  gov- 
ernment." Bors  u.  Preston,  111  U. 
S.  252,  4  Sup.  Ct.  407,  28  L.  419, 

The  same  conclusion  was  reached 
by  Justice  Nelson  in 

Graham  v.  Stucken,  10  Fed.  Cas. 
945,  4  Blatchf.  .50; 
and  by  Justice  Nelson  and  Judge 

Betts  in 

St.  Luke's  Hospital  v.  Barclay,  21 
Fed.  Cas.  212,  3  Blatchf.  2.59. 

Consuls  may  be  prosecuted  here 
for  crimes. 

United  States  v.  Ravara,  27  Fed. 
Cas.  713,  2  Dall.  297,  1  L.  388,  1 
Whart.  St.  Tr.  90;  s.  c,  27  Fed.  Cas. 
714,  2  Dall.  299  note,  1  L.  389; 

In  re  lasigi,  79  Fed.  751; 

Pennsylvania  v.  Kosloff,  5  Serg. 
&  R.  (Pa.)  45; 
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preme  Court,  of  cases,  otherwise  within  their  jurisdiction, 
brought  by  foreign  ambassadors  or  other  public  ministers.^" 
But  such  ambassadors  and  ministers,  their  domestics,  or  do- 
mestic servants,  are  not,  by  the  law  of  nations,  suable  here,^*^ 
except  in  a  few  special  cases,  in  which  suit  must  be  brought, 
if  brought  at  all,  in  the  Supreme  Court  of  tlie  United  States.^a 

The  decisions  require  technical  precision  in  pleading  alien- 
age, so  as  to  conform  strictly  to  the  language  of  the  Con- 
stitution and  the  statute.^*^ 

§  124.  The  citizeusliip  of  corporations  has  become  a  mat- 
ter of  importance — When  the  Constitution  of  the  United 
States  was  adopted,  corporations— especially  private  and 
quasi-puhlic  corporations  — were  few  and  the  business  trans- 
acted by  them  and  the  litigation  in  which  they  engaged  un- 
important, when  coujpared  with  the  number  of  corporations 
of  today  and  the  vast  business  done  by  tliem  and  the  myriad 
of  suits  to  which  they  are  parties. 

It  is  a  matter  of  very  serious  doubt  if  the  framers  of  the 
Constitution  contemplated  that  corporations  might  sue  and 


South  Carolina  v.  De  La  Foret,  2 
Nott  &  McC.  (S.  C.)  217. 

I'Kev.  St.  U.S.,  §687; 

Ames  1-.  Kansas,  111  U.  S.  449,  4 
Sup.  Ct.  437,  28  L.  482; 

Note  (in  original  edition)  to 
United  States  v.  Ortega,  11  Wheat. 
467,  6  L.  521. 

i^Dupontr.  Pichon,  4  Dall.  321, 
1  L.  851; 

Ex  parte  Cabrera,  4  Fed.  Cas. 
964,  1  Wash.  C.  C.  232; 

United  States  v.  Banner,  24  Fed. 
Cas.  1084,  Baldw.  234; 

Notes  in  original  and  L.  editions 
to  United  States  r.  Ortega,  11 
Wheat.  467,  6  L.  521; 

Valarinoc.  Tliompson,  7  N.  Y. 
576; 

Wilson  V.  Blanco,  56  N.  Y.  Super. 
Ct.  582,  4  N.  Y.  Supp.  714; 

Holbrook  v.  Ueiiderson,  6  N.  Y. 
Super.  Ct.  (4  Sandf.)  619; 


In  re  Anfrye,  3  Wkly.  Notes  Cas. 
188. 

"  Tlie  independency  of  a  minister 
extends  to  all  his  household;  these 
are  so  connected  with  him,  that 
they  enjoy  his  privileges  and  fol- 
low his  fate."  Pennsylvania  v.  De 
Longchamps,  1  Dall.   Ill,   1  L.  59. 

Compare 

Musums  Bey  v.  Gadban,  9  Re- 
ports 519,  ( 1894)  2  Q.  B.  352,  affirm- 
ing s.  c,  (1894)  1  Q.  B.  533. 

19  Rev.  St.  U.  S.,  §  687; 

In  re  Baiz,  135  U.  S.  403,  10  Sup. 
Ct.  854,  34  L.  222; 

Hollander  v.  Baiz,  41  Fed.  732. 

Ambassadors,  ministers,  or  con- 
suls of  the  United  States  have  no 
special  privilege  to  sue,  or  to  be 
exempt  from  suit,  in  the  Courts  of 
the  United  States. 

Milward  v.  McSaul,  17  Fed.  Cas. 
425. 

20  Post  §  162  and  Notes  15,  16. 
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be  sued  in  the  Courts  of  the  United  States  or  remove  suits 
thereto  from  State  courts  by  virtue  of  tlie  locality  of  their 
incorporation  or  the  citizenship  of  their  stockholders, ^  Most 
corporations  have  come,  however,  to  be  treated  as  citizens  of 
the  State  or  country  of  their  creation.  The  legal  fitalus  of 
corporations,  for  purposes  of  Federal  jurisdiction,  is  deter- 
mined, in  the  main,  by  Judge-made  law.  Tiie  Judges  have 
proceeded  upon  no  continuous  theory  or  substantial  principle. 
In  very  many  cases  involving  important  questions  as  to  the 
citizenship  of  corporations,  the  Judges  of  the  Supreme  Court 
have  been  divided  in  opinion.  Radical  changes  in  the  law, 
especially  as  to  private  and  quasl--pnhYni  corporations,  have 
been  made  from  time  to  time ;  so  if  a  lawyer  knows  approxi- 
mately what  the  law  is  today,  he  has  no  assurance  that  the 
law  will  be  the  same  tomorrow  or  next  year.^  Upon  some 
questions,  the  decisions  are  so  chaotic  that  no  one  can  be 
assured  even  as  to  what  the  law  is  today,  to  say  nothing  of 
predicting  what  it  may  be  tomorrow.^  But  one  proposition 
is  thoroughly  established:  Corporations  may  remove  suits 
from  State  courts  to  the  Circuit  Courts  of  the  United  States.* 
Indeed  the  Federal  Courts  have  been  somewhat  partial  to 
corporations.^ 

§  125.  *' A  State  is  not  a  citizen."^ — While  the  Supreme 
Court  of  the  United  States  has  adjudged  that  corporations 
generally  are  to  be  treated  as  citizens  for  the  purposes  of 
Federal  jurisdiction,  the  several  States  are  not  so  treated. 
A  State  in  its  corporate  capacity  is  not  considered  as  a  citizen 


§124. 

1  Bauk  of  United  States  v.  De- 
veaiix,  2  Fed.  Cas.  G92,  1  Hall  Law 
J.  263,  reversed  by  Supreme  Court, 
8.  c,  5  C  ranch  01,  3  L.  38; 

Dissentiug  opinion  of  Justice 
Daniel  in  Eundle  v.  Delaware  & 
K.  C.  Co.,  14  How.  80,  95,  14  L. 
335,  341; 

Dissenting  opinion  of  same  Jus- 
tice in  Marshall  v.  Baltimore  & 
O.  R.  Co.,  IG  How.  314,  338,  14  L. 
953,  963. 

2  Post  §§  127,  129,  and  notes. 


3  Post  §  129. 

*  Barney  v.  Globe  Bank,  2  Fed. 
Cas.  894,  5  Blatchf.  107,  2  Am.  Law 
Reg.  (N.  S.)  221; 

Bliven  v.  New  England  Screw 
Co.,  3  Fed.  Cas.  715,  3  Blatchf.  Ill; 

Later  cases  cited  in  succeeding 
notes. 

5  Post  §  128,  note  1. 

§125. 

1  Postal  Tel.  Cable  Co.  v.  Ala- 
bama, 155  U.  S.  482,  15  Sup.  Ct. 
192,  39  L.  231. 
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of  the  State,  as  a  geographical  entity .^  A  Circuit  Court  of 
the  United  States,  therefore,  cannot  take  original  jurisdiction, 
on  the  ground  of  diverse  citizenship,  of  a  suit  to  wliich  a  State 
is  a  [)arty  ;2  or  take  jurisdiction  thereof  on  removal  on  such 
ground.'^ 

The  State  courts  still  have  general  jurisdiction  of  suits 


2  Postal  Tel.  Cable  Co.  i\  Ala- 
bama, 155  U.  S.  482,  15  Sup.  Ct. 
192,  39  L.  231 ; 

Upshur  County  v.  Rich,  135  U.  S. 
467,  10  Sup.  Ct.  651,  34  L.  196; 

Stone  V.  South  Carolina,  117  U.  S. 
430,  6  Sup.  Ct.  799,  29  L.  962; 

Minnesota  o.  Guaranty  Trust  & 
S.-D.  Co.,  73  Fed.  914 ; 

Indiana  v.  Tolleston  Club,  53 
Fed.  IS; 

Alabama  v.  Wolffe,  IS  Fed.  836; 

Connecticut  v.  Adams,  2  Ohio 
Dec.  119,  9  Oliio  C.  C.  Rep.  21. 

•■^  Minnesota  v.  Guaranty  Trust  & 
S.-D.  Co.,  73  Fed.  914; 

Wisconsin  r.  Duluth,  30  Fed.  Cas. 
382,  2  Dill.  406,  11  Am.  Law  Reg. 
(N.  S.)  709,  5  Am.  Law  T.  Rep. 
U.  S.  Cts.  299,  4  Chi.  Leg.  News 
405,  7  Am.  Law  Rev.  369,  29  Leg. 
Int.  268. 

A  State  was  held  to  have  a  right 
to  sue  in  a  United  States  Circuit 
Court  by  reason  of  the  subject- 
matter  of  the  suit,  in 

Georgia  v.  Atkins,  10  Fed.  Cas. 
241,  1  Abb.  U.  S.  22,  35  Ga.  315,  8 
Int.  Rev,  Rec.  113,  1  Am.  Law  T. 
Rep.  U.  S.  Cts.  105. 

*  Postal  Tel.  Cable  Co.  v.  Ala- 
bama, 155  U.  S.  482,  15  Sup.  Ct. 
192,  39  L.  231 ; 

Upshur  County  v.  Rich,  135  U.  S. 
467,  10  Sup.  Ct.  651,  .34  L.  196; 

Stone  V.  South  Carolina,  117  U.  S. 
430,  6  Sup.  Ct.  799,  29  L.  962; 

Indiana  v.  Alleghany  Oil  Co.,  85 
Fed.  870; 

Indiana  v.  Tolleston  Club,  53  Fed. 
18; 


Ohio  V.  Columbus  &  X.  R.  Co., 
48  Fed.  626; 

Grinnell  v.  Johnson,  28  Fed.  2; 

Alabama  v.  Wolffe,  18  Fed.  836; 

New  Jersey  v.  Babcock,  18  Fed. 
Cas.  82,  4  Wash.  C.  C.  344. 

A  State  cannot  be  brought  into 
the  United  States  Circuit  Court  as 
a  co-plaintiff,  after  a  suit,  not  in- 
volving a  Federal  question,  to 
which  the  State  is  not  a  party,  has 
been  removed  thereto  from  a  State 
court. 

Gale  V.  Babcock,  9  Fed.  Cas. 
1077,  4  Wash.  C.  C.  199. 

It  was  held  by  Judges  Pardee 
and  McCormick  in  one  case  that  a 
suit  by  a  State  in  one  of  its  own 
courts  against  an  alien  may  be  re- 
moved under  Rev.  St.  U.  S.,  §639, 
cl.  1,  ante  §  7,  note  6. 

Texas  v.  Lewis,  12  Fed.  1;  s.  c, 
14  Fed.  65. 

The  contrary  was  decided  by  the 
supreme  court  of  Pennsylvania, 
under  the  identical  language  of  the 
judiciary  act  of  1789,  §  12,  ante  §7, 
note  3,  the  court  holding  that  such 
a  case,  though  within  the  letter  of 
the  removal  act,  was  not  within 
its  spirit. 

Pennsylvania  v.  Cobbet,  3  Dall. 
467,  1  L.  683. 

In  tlie  Lewis  case,  the  Court  de- 
cided that  so  much  of  Rev.  St.,  §  629, 
cl.  1,  as  was  construed  to  permit 
the  removal  of  a  suit  by  a  State 
against  an  alien,  is  still  in  force; 
but  the  Supreme  Court  has  decided, 
ante  §  7,  note  6,  that  clause  1  of 
§  629  was  superseded  and  repealed 
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brought  by  a  State.^  No  provision  is  made  by  stiitute  for  the 
removal  to  a  United  States  Circuit  Court  of  a  suit  brought 
by  a  State  in  a  State  court  against  a  citizen  of  anotlier  State 
or  against  a  foreign  state,  citizen  or  subject,  and  not  involv- 
ing a  Federal  controversy.  Nor  is  original  jurisdiction  of 
such  cases  given  to  the  inferior  Federal  Courts.  The  provi- 
sion of  the  Constitution  authorizing  such  legislation  is  dor- 
mant. The  jurisdiction  of  the  State  courts  of  such  c;uses  is 
exclusive  of  any  right  of  removal  to  an  inferior  Court  or  of 
any  right  of  appeal  to  the  Supreme  Court  of  the  United 
States.^ 

§  12G.  A  miinicipjil  corporation  is  treated  jurisdiction- 
ally  as  a  citizen  of  the  State,  territory,  or  country  in 
which  it  is  situated. — For  the  purpose  of  Federal  jurisdic- 
tion, a  municipal  corporation  is  classed  as  a  citizen  of  the 
State,  territory,  or  country  in  which  it  is  situated.  The  rea- 
soning of  the  cases  is  neither  satisfactory  nor  convincing ; 
but  the  doctrine  is  firmly  established  by  authority.^ 


by  the  removal  act  of  1875,  ante 
§  7,  note  7,  in  which,  and  in  the  act 
of  1887-8,  ante  §§  6,  7,  the  language 
is  so  changed  as  to  expressly  con- 
form to  the  meaning  given  to  the 
original  judiciary  act  in  the  Cob- 
bet  case,  supra. 

A  suit  by  or  against  a  corpora- 
tion of  which  a  State  is  a  stock- 
holder, or  even  the  only  stock- 
holder, is  not  a  suit  by  or  against 
the  State. 

Bank  of  United  States  v.  Plant- 
ers' Bank  of  Georgia,  9  Wheat. 
904,  6  L.  244; 

Bank  of  Kentucky  v.  Wister,  2 
Pet.  318,  7  L.  437; 

Southern  Pty.  Co.  v.  North  Caro- 
lina R.  Co.,  81  Fed.   505. 

s  Plaquemines  Tropical  Fruit  Co. 
V.  Henderson,  170  U.  S.  511,  IS 
Sup.  Ct.-685,  42  L.  1126; 

Indiana  v.  Ohio  Oil  Co.,  150  lud. 
21,  49  N.  E.  809,  47  L.  R.  A.  627; 

Indiana  v.  Woram,  6  Hill  33,  40 
Am.  Dec.  378; 

21 


Delafield  v.  Illinois,  2  Hill  159. 

<^  Plaquemines  Tropical  Fruit  Co. 
V.  Henderson,  170  U.  S.  511,  18  Sup. 
Ct.  685,  42  L.  1126. 

The  right  to  remove  a  suit 
brought  by  a  State  involving  a  Fed- 
eral question  is  treated  ante  §  112, 
and  the  right  to  a  writ  of  error  to 
a  State  court  from  the  Supremo 
Court  of  the  United  States  is  regu- 
lated by  Rev.  St.,  §  709. 

§126. 

1  The  Federal  Courts  are  and 
long  have  been  "full  of  suits" 
against  municipal  corporations — 
those  Courts  have  been  the  favorite 
resorts  of  the  holders  of  fraudulent 
bonds — but  the  cases  in  which  ju- 
risdiction has  been  actively  dis- 
puted are  comparatively  few. 

Loeb  V.  Columbia  Twp.,  179 U.  S. 
472,  21  Sup.  Ct.  174,  45  L.  — ; 

Lincoln  County  v.  Luning,  133 
U.  S.  529,  10  Sup.  Ct.  363,  33  L. 
7GG,  affirming  Luning  v.  Lincoln 
County,  30  Fed.  749; 
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§  127.  A  private  corporation,  organized  nnder  the  laws 
of  a  single  State,  territory,  or  foreign  eonntry,  is  deemed 
a  citizen  of  the  sovereignty  of  its  creation.— A  private 
corporation  ^  is  a  legal  not  a  physical  entity ;  it  owes  its  ori- 
gin to  the  law  of  some  sovereignty.^     The  rule  once  was  that 


Mercer  County  v.  Cowles,  7  Wall. 
118,  19  L.  86; 

Missouri  c.  New  Madrid  County, 
73  Fed.  304; 

Ysleta  V.  Cauda,  67  Fed.  6; 

Vincent  v.  Lincoln  County,  30 
Fed.  749; 

Barclay  v.  Levee  Com'rs,  2  Fed. 
Cas.  778,  1  Woods  254; 

Lyell  c.  St.  Clair  County,  15  Fed. 
Cas.  1137,  3  McLeau  580; 

McCoy  V.  Washington  County,  15 
Fed.  Cas.  1341,  3  Wall.  Jr.  381,  7 
Am.  Law  Keg.  193,  3  Phila.  290,  15 
Leg.  Int.  388; 

National  Bank  v.  Sebastian 
County,  17  Fed.  Cas.  1209,  5  Dill. 
414; 

Floyd  County  r.  Hurd,  49  Ga. 
462,  15  Am.  R.  682; 

Tunstall  v.  Madison,  30  La.  Ann. 
471. 

The  clearest  statement  of  the 
theory  of  these  cases  that  the  au- 
thor has  seen  is  found  in  the  charge 
of  the  Court,  per  Grier,  Circuit 
Justice,  in  McCoy  v.  Washington 
County,  supra,  tried  in  the  Circuit 
Court  of  the  I'nited  States  for  the 
Western  District  of  Pennsylvania. 

The  contention  of  the  defendant 
was  that  "  the  county  of  Wa.shing- 
ton  being  merely  a  subordinate  po- 
litical division  of  the  State  of 
Pennsylvania,  is  not  a  citizen  of 
this  State,  within  the  meaning 
of  the  Constitution  or  the  act  of 
Congress,  and  therefore  not  suable 
in  this  Court." 

The  Court  said: 

"  To  this  we  answer,  tliattliough 
the  metaphysical  entity  called    a 


corporation,  may  not  be  physically 
a  citizen,  yet  the  law  is  well  set- 
tled, that  it  may  sue  and  be  sued 
in  the  Courts  of  the  United  States, 
because  it  is  but  the  name  under 
which  a  number  of  persons,  cor- 
porators and  citizens  may  sue  and 
be  sued.  In  deciding  the  question 
of  jurisdiction,  the  Court  look  be- 
hind the  name  to  find  who  are  the 
parties  really  in  interest.  In  this 
case,  the  parties  to  be  affected  by 
■  the  judgment,  are  the  people  of 
Washington  county." 

The  riglit  of  a  county  of  one 
State  to  sue,  in  the  United  States 
Circuit  Court  of  another  State,  a 
citizen  of  the  latter,  was  affirma- 
tively decided  in 

Marion  County  v.  Mclntyre,  10 
Fed.  543,  2  McCr.  143. 

A  foreign  city  was  plaintiff  in 

Carlsbad  r.  Tibbetts,  51  Fed. 
8.52; 

Carlsbad  v.  W.  T.  Thackeray  & 
Co.,  57  Fed.  18; 

Carlsbad  v.  Kutnow,  68  Fed.  794, 
affirmed,  s.  c,  .35  U.  S.  App.  750, 
18  C.  C.  A.  24,  71  Fed.  167; 

Carlsbad  v.  Schultz,  78  Fed.  469. 

§127. 

iTlie  term  private  corporation  is 
here  u.sed  in  contradistinction  to 
municipal  corporation,  and  in- 
cludes not  only  a  strictly  private 
corporation,  but  a  ^!/asi-public  cor- 
poration, as  a  railroad,  gas  or  water 
coin])any. 

7  Am.  Si  Eng.  Enc.  Law  (2  Ed.), 
pp.  (;37-G38. 

-Bank  of  United  States  r.  De- 
veaux,  5  Cranch  61,  3  L.  38; 
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a  corporation,  for  jurisdictional  purposes,  is  an  aggregation 
of  its  stockholders — just  as  an  ordinary  business  lirni  is  an 
aggregation  of  the  partners  composing  it — and  that  every 
stockholder  of  the  corporation  must  be  competent  to  sue  or 
be  sued  in  a  United  States  Circuit  Court  to  enable  the  cor- 
poration to  be  a  party  to  a  suit  therein.'^  This  rule  was  many 
years  ago  abandoned.*  It  has  become  the  rule  that  a  corpo- 
ration is  considered  a  citizen  of  the  State,  territory  or  coun- 
try, under  the  laws  of  which  it  is  incorporated,  without 
reference  to  the  citizenship  of  its  stockholders.^ 


Dartmoutli  College  v.  Woodward, 
4  Wheat.  018,  4L.  G29; 

Bauk  of  Augusta  c.  Earle,  13  Pet. 
519,  10  L.  274; 

Runyan  v.  Coster,  1-1  Pet.  122,  10 
L.  382 ; 

And  a  myriad  of  later  cases,  es- 
pecially Andrews  Bros.  Co.  v. 
Youngstown  Coke  Co.,  58  U.  S. 
App.  444,  30  C.  C.  A.  293,  86  Fed. 
585. 

3  Hope  Ins.  Co.  v.  Boardman,  5 
Cranch57,  3  L.  3G; 

Bank  of  United  States  v.  De- 
veaux,  5  Cranch  Gl,  3  L.  38; 

Breithaupt  v.  Bunk  of  Georgia,  1 
Pet.  238,  7  L.  127; 

Commercial  &  Itailroad  Bank  v. 
Slocomb,  14  Pet.  GO,  10  L.  354; 

Bauk  of  Cumberland  v.  Willis,  2 
Fed.  Cas.  648,  3  Sumn.  472; 

Kirkpatrick  v.  White,  14  Fed. 
Cas.  685,  4  Wash.  C.  C.  595; 

North  River  Steam  Boat  Co.  v. 
Hoffman,  5  Johns.  Ch.  (N.  Y.)  300. 

"  The  jurisdiction  of  the  Circuit 
Courts  over  suits  between  a  citizen 
of  one  State  and  a  corporation  of 
another  State  was  at  first  main- 
tained upon  the  theory  that  the 
persons  composing  the  corporation 
were  suing  or  being  sued  in  its 
name,  and  upf)n  the  presumption 
of  fact  that  all  those  persons  were 
citizens  of  the  State  by  which  the 
corporation  had  been  created;  but 


that  this  presuraiiliou  might  be  re- 
butted, by  plea  and  proof,  and  the 
jurisdiction  thereby  defeated." 
Barrow  .Steamship  Co.  v.  Kane,  170 
U.  S.  100,  18  Sup.  Ct.  526,  42  L. 
964, 

4  Louisville,  C.  &  C.  R.  Co.  v. 
Letson,  2  How.  497,  11  L.  353 
(1844). 

5  Some  of  the  cases  say  that  a 
corporation  cannot  be  a  citizen, 
that  the  citizenship  of  the  stock- 
holders is  controlling,  but  that  tlie 
stockholders  will  be  conclusively 
presumed  to  be  citizens  of  the 
State  or  sovereignty  by  which  the 
corporation  is  chartered,  without 
regard  to  their  actual  citizenship. 

State  corporations: 

Louisville,  C.  tfc  C  li.  Co.  v.  Let- 
son,  2  How.  497,  11  L.  353; 

Marshall  v.  Baltimore  &  O.  R. 
Co.,  IGHow.  314,  14  L.  953; 

Ohio  &  M.  R.  Co.  V.  Wheeler,  1 
Black  286,  17  L.  130; 

Germania  Fire  Ins.  Co.  r.  Francis, 
11  Wall.  210,  20  L.  77: 

St.  Louis  1-.  Wiggins  Ferry  Co., 
11  Wall.  423,  20  L.  192; 

Baltimore  &  O.  R.  Co.  v.  Mc- 
Laughlin, 43  U.  S.  App.  181,  19  C. 
C.  A.  .551,  73  Fed.  519; 

Frisbie  c.  Chesapeake  &  O.  R.  Co., 
57  Fed.  1 ; 

Lonergan  v.  Illinois  Cent.  R.  Co., 
55  Fed.  550; 
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§  127.  A  private  corporation,  orgauizetl  under  the  laws 
of  a  sini^le  State,  territory,  or  foreign  country,  is  deemed 
a  citizeu  of  the  sovereignty  of  its  creation. — A  private 
corporation  ^  is  a  legal  not  a  physical  entity  ;  it  owes  its  ori- 
gin to  tlie  law  of  some  sovereignty.''^     The  rule  once  was  that 


Mercer  County  c.  Cowles,  7  Wall. 
118,  19  L.  86; 

Missouri  i\  New  Madrid  County, 
73  Fed.  304; 

Ysleta  V.  Cauda,  67  Fed.  6; 

Vincent  t.  Lincoln  County,  30 
Fed.  749; 

Barclay  v.  Levee  Com'rs,  2  Fed. 
Cas.  778,  1  Woods  254; 

Lyell  V.  St.  Clair  County,  15  Fed. 
Cas.  1137,3  McLeau  580; 

McCoy  i\  Washington  County,  15 
Fed.  Cas.  1341,  3  Wall.  Jr.  381,  7 
Am.  Law  Reg.  193,  3  Phila.  290,  15 
Leg.  Int.  388; 

National  Bank  v.  Sebastian 
County,  17  Fed.  Cas.  1209,  5  Dill. 
414; 

Floyd  County  v.  Hurd,  49  Ga. 
462,  15  Am.  R.  682; 

Tunstall  t.  Madison,  30  La.  Ann. 
471. 

The  clearest  statement  of  the 
theory  of  these  cases  that  the  au- 
thor has  .seen  is  found  in  the  charge 
of  the  Court,  per  Grier,  Circuit 
Justice,  in  McCoy  v.  Washington 
County,  supra,  tried  in  the  Circuit 
Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania. 

The  contention  of  the  defendant 
was  that  "  the  county  of  Washing- 
ton being  merely  a  subordinate  po- 
litical division  of  the  State  of 
Penn.sylvania,  is  not  a  citizen  of 
this  State,  within  the  meaning 
of  the  Constitution  or  the  act  of 
Congress,  and  therefore  not  suable 
in  this  Court." 

The  Court  said: 

"  To  this  we  answer,  tliattliougli 
the   metaphysical   entity  called    a 


corporation,  may  not  be  physically 
a  citizen,  yet  the  law  is  well  set- 
tled, that  it  may  sue  and  be  sued 
in  the  Courts  of  the  United  States, 
because  it  is  but  the  name  under 
which  a  number  of  persons,  cor- 
porators and  citizens  may  sue  and 
be  sued.  In  deciding  the  question 
of  jurisdiction,  the  Court  look  be- 
hind the  name  to  find  who  are  the 
parties  really  in  interest.  In  this 
case,  the  parties  to  be  affected  by 
the  judgment,  are  the  people  of 
Washingtcm  county." 

The  right  of  a  county  of  one 
State  to  sue,  in  the  United  States 
Circuit  Court  of  another  State,  a 
citizen  of  the  latter,  was  affirraar 
tively  decided  in 

Marion  County  v.  Mclntyre,  10 
Fed.  543,  2  McCr.  143. 

A  foreign  city  was  plaintiff  in 

Carlsbad  v.  Tibbetts,  51  Fed. 
8.52; 

Carlsbad  v.  W.  T.  Thackeray  & 
Co.,  57  Fed.  18; 

Carlsbad  v.  Kutnow,  68  Fed.  794, 
affirmed,  s.  c,  .35  U.  S.  App.  750, 
18  C.  C.  A.  24,  71  Fed.  167; 

Carlsbad  v.  Scliullz,  78  Fed.  469. 

§127. 

iThe  term  private  corporation  is 
here  used  in  contradi.stinction  to 
municipal  corporation,  and  in- 
cludes not  only  a  strictly  private 
corporation,  but  a  gwasj-public  cor- 
poration, as  a  railroad,  gas  or  water 
company. 

7  Am.  &  Eng.  Enc.  Law  (2  Ed.), 
l.p.  637-638. 

-  Bank  of  United  States  v.  De- 
veaux,  5  Cranch  61,  3  L.  38; 
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a  corporation,  for  jurisdictional  purposes,  is  an  aggregation 
of  its  stockholders — just  as  an  ordinary  business  tirni  is  an 
aggregation  of  the  partners  composing  it — and  that  every 
stockholder  of  the  corporation  must  be  competent  to  sue  or 
be  sued  in  a  United  States  Circuit  Court  to  enable  the  cor- 
poration to  be  a  party  to  a  suit  therein.^  'J'his  rule  was  many 
years  ago  abandoned.*  It  has  become  the  rule  that  a  corpo- 
ration is  considered  a  citizen  of  the  State,  territory  or  coun- 
try, under  the  laws  of  which  it  is  incorporated,  without 
reference  to  the  citizenship  of  its  stockholders."'* 


Dartmouth  College  v.  Woodward, 
4  Wheat.  518,  4L.  G29; 

Bank  of  Augusta  v.  Earle,  13  Pet. 
519,  10  L.  274; 

Runyan  v.  Coster,  14  Pet.  122,  10 
L.  382; 

And  a  myriad  of  later  cases,  es- 
pecially Andrews  Bros.  Co.  v. 
Youngstown  Coke  Co.,  58  U.  S. 
App.  444,  30  C.  C.  A.  293,  86  Fed. 
585. 

3  Hope  Ins.  Co.  v.  Boardman,  5 
Cranch  57,  3  L.  36; 

Bank  of  United  States  v.  Be- 
veaux,  5  Cranch  61,  3  L.  38; 

Breithaupt  v.  Bank  of  Georgia,  1 
Pet.  238,  7  L.  127; 

Commercial  &  Railroad  Bank  v. 
Slocomb,  14  Pet.  60,  10  L.  354; 

Bank  of  Cumberland  v.  Willis,  2 
Fed.  Cas.  648,  3  Sumn.  472; 

Kirkpatrick  v.  White,  14  Fed. 
Cas.  685,  4  Wash.  C.  C.  595; 

North  River  Steam  Boat  Co.  v. 
Hoffman,  5  Johns.  Ch.  (N.  Y.)  300. 

"The  jurisdiction  of  the  Circuit 
Courts  over  suits  between  a  citizen 
of  one  State  and  a  corporation  of 
another  State  was  at  first  main- 
tained upon  the  theory  that  the 
persons  composing  the  corporation 
were  suing  or  being  sued  in  its 
name,  and  upon  the  presumption 
of  fact  that  all  those  persons  were 
citizens  of  the  State  by  which  the 
corporation  had  been  created ;  but 


that  this  presumi)tiou  might  be  re- 
butted, by  plea  and  proof,  and  the 
jurisdiction  thereby  defeated." 
Barrow  Steamship  Co.  v.  Kane,  170 
U.  S.  100,  18  Sup.  Ct.  526,  42  L. 
964. 

4  Louisville,  C.  &  C.  R.  Co.  v. 
Letson,  2  How.  497,  11  L.  353 
(1844). 

^Some  of  the  cases  say  that  a 
corporation  cannot  be  a  citizen, 
that  the  citizenship  of  the  stock- 
holders is  controlling,  but  that  the 
stockholders  will  be  conclusively 
presumed  to  be  citizens  of  the 
State  or  sovereignty  by  which  the 
corporation  is  chartered,  without 
regard  to  their  actual  citizenship. 

State  corporations: 

Louisville,  C.  db  C.  R.  Co.  v.  Let- 
son,  2  How.  497,  11  L.  353; 

Marshall  v.  Baltimore  &  O.  R. 
Co.,  16  How.  314,  14  L.  953; 

Ohio  &  M,  R.  Co.  V.  Wheeler,  1 
Black  286,  17  L.  130; 

GermaniaFirc  Ins.  Co.  v.  Francis, 
11  Wall.  210,  20  L.  77; 

St.  Louis  V.  Wiggins  Ferry  Co., 
11  Wall.  423,  20  L.  192; 

Baltimore  &  O.  R.  Co.  v.  Mc- 
Laughlin, 43  U.  S.  App.  181,  19  C. 
C.  A.  551,  73  Fed.  519; 

Frisbie  v.  Chesapeake  &  O.  R.  Co., 
57  Fed.  1 ; 

Lonergan  v.  Illinois  Cent.  R.  Co., 
55  Fed.  550; 
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not  difficult  to  determine  wliether  a  party  to  a  suit  is  an  in- 
dividual, a  partnership,  or  a  corporation.  There  are,  how- 
over,  some  organizations  which  lie  along  the  border  line  be- 
tween partnerships  and  corporations, — they  are  sometimes 
called  5'i/as/-corporations.  There  has  been  of  recent  years  a 
strong  tendency  to  recognize  as  corporations  certain  organiza- 
tions which  would  not  formerly  have  been  classed  as  such.^ 


Cas.  509,  6  Biss.  26,  1  Thomp.  Nat. 
Bank  Cas.  200,  6  Chi.  Leg.  News 
3')!),  10  Alb.  Law  J.  204,  1  Am.  Law 
T.  Kep.  471,  20  Int.  Rev.  Kec.  122,  1 
Cent.  Law  J.  232,  31  Leg.  Int.  278, 
21  Pittsb.  Leg.  J.  20r, ; 

Manufacturers'  Nat.  Bank  v. 
Baack,  IG  Fed.  Cas,  071,  8  Blatchf. 
137,  2  Abb.  U.  S.  2,32,  4  Am.  Law 
T,  Rep.  U.  S,  Cts.  24,  13  Int.  Rev. 
Kec.  3"^,  101,  40  How.  Pr.  409,  1 
Thomp.  Nat.  Bank  Cas.  101,  3  Chi. 
Leg.  News  169,  ,5  Am.  Law  Rev. 
567; 

Mitchell  11.  Walker,  17  Fed.  Cas. 
522,  7  Reporter  425,  8  Reporter  232, 

25  Int.  Rev,  Rec.  64,  185,  36  Leg, 
Int.  74,  158,  2  Nat.  Bank  Cas. 
(Browne)  180,  19  Alb.   Law  J.  182, 

26  Pittsb.  Leg.  J.  95,  4  Cin,  Law 
Bui.  172; 

National  Park  Bank  v.  Nichols, 
17  Fed.  Cas.  1228,  4  Biss.  315; 

Davis  V.  Cook,  9  Nev.  134. 

The  amount  in  controversy  was 
required  to  be  as  large  as  in  other 
cases. 

St.  Louis  Nat.  Banku.  Brinkman, 
1  Fed.  45,  1  McCr,  9. 

§128. 

1 "  The  subject  of  the  powers,  du- 
ties, rights  and  liabilities  of  corpo- 
rations, their  essential  nature  and 
character,  and  their  rolatiim  to  the 
business  transactions  of  the  com- 
munity, have  undergone  a  change 
in  this  country  within  the  last  half 
century,  the  importance  of  which 
can  hardly  be  overestimated. 


"  They  have  entered  so  exten- 
sively into  the  business  of  the  coun- 
try, the  most  important  jiart  of 
which  is  carried  on  by  them,  as 
banking  companies,  railroad  com- 
panies, express  companies,  tele- 
graph companies,  insurance  com- 
panies, etc.,  and  the  <lemand  for 
the  use  of  the  corporate  powers  in 
combining  the  capital  and  the 
energy  required  to  conduct  these 
large  operatidus  is  so  imperative, 
that  by  statute,  and  by  the  ten- 
dency of  the  courts  to  meet  the 
requirements  of  these  public  neces- 
sities, the  law  of  corporations  has 
been  so  modified,  liberalized  and 
enlarged,  as  to  constitute  a  branch 
of  jurisprudence  with  a  code  of  its 
own,  due  mainly  to  very  recent 
times.  To  attempt,  therefore,  to 
define  a  corporation,  or  limit  its 
powers  by  the  rules  which  prevailed 
when  they  were  rarely  created  for 
any  other  than  municipal  purposes, 
and  generally  by  royal  charter,  is 
impossible  in  this  country  and  at 
this  time,"  Liverpool  Ins,  Co.  v. 
Massachusetts,  10  Wall,  566,  19  L. 
1029  (1871), 

The  Supreme  Court  of  the  United 
States  in  that  case  decided  that  the 
Liverpool  Insurance  Company, 
which  was  a  joint  stock  company 
and  not  a  corporation  in  England, 
was,  according  to  the  rule  in  this 
country,  a  corporation.  The  re- 
verse had  been  decided  by  the  su- 
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The  decisions  as  to  the  jurisdictional  status  of  some  of 
these  ^itasi-corporations  have  heeu  quite  conflicting.  It  has 
been  decided  that  express  companies  organized  under  the 
joint  stock  association  hiws  of  the  State  of  New  York  '^  are 
corporations,^  and  again  (and  by  the  Supreme  Court)  that 
they  are  not  corporations,'*  for  the  purposes  of  Federal  juris- 
diction. 


preme  court  of  Massachusetts   in 
the  same  case. 

Oliver  v.  Liverpool  &  L.  L.  &  F. 
Ins.  Co.,  100  Mass.  531  (1868),  ap- 
proved in  Edwards  v.  Warren  L.  «fe 
G.  Works,  168  Mass.  564,  47  N.  E. 
502,  .38  L.  R.  A.  791  (1897). 

2  These  laws  are  set  forth  in  San- 
ford  V.  Gregg,  58  Fed.  G20. 

3  Cases  holding  the  American 
Express  Co.  to  be,  for  jurisdic- 
tional purposes,  a  corporation  of 
New  York: 

Fargo  V.  Louisville,  N.  A.  &  C. 
Ry.  Co.,  6  Fed.  787,  10  Biss.  273 
(1881),  action  brought  in  United 
States  Circuit  Court; 

Maltz  V.  American  Exp.  Co.,  16 
Fed.  Cas.  56(5,  1  Flip.  611,  3  Cent. 
LavF  J.  784  (1876),  action  removed 
from  State  court  to  United  States 
Circuit  Court; 

Fargo  V.  McVicker,  55  Barb. 
(N.  y.)  4.37  (1869),  removed  from 
State  court  to  Circuit  Court  of  the 
United  States. 

The  question  is  discussed,  as  to 
the  Adams  Express  Co.,  in 

Baltimore  &  O.  R.  Co.  c.  Adams 
Exp.  Co.,  22  Fed.  404  (1884), 
and  cases  are  therein  cited  which 
hold  it  to  have  the  right  of  removal 
as  a  New  York  corporation: 

Adams  Exp.  Co.  v.  Trego,  35  Md. 
47(1872); 

Rosenfield  r.  Adams  Exp.  Co.,  21 
La.  Ann.  233  (1869). 

In  the  Ti-ego  case,  fiiipra,  the  re- 
moval was  denied  for  the  reasons 


that  plaintiff's  citizenship  was  not 
properly  alleged,  and  the  petition 
for  removal  was  tiled  too  late ;  and 
in 

Adams  Exp.    Co.   v.   Milton,  74 
Ky.  (11   Bush.)  49, 
a  removal  was  denied  because  the 
amount   sued   for  did  not  exceed 
$500. 

The  American  Express  Company 
was  sued  as  a  corporation,  but  the 
question  is  not  discussed,  in 

Grover  v.  American  Express  Co., 
11  Fed.  386  (1882). 

It  is  held  in 

Westcott  V.  Fargo,  61  N.  Y.  542 
(1875), 

that  the  president  or  treasurer  of 
such  a  company  is  to  be  regarded, 
for  the  purpose  of  an  action  against 
the  comp;my,  substantially  as  a 
corporation  sole;  but  the  question 
of  citizenship — the  important  ques- 
tion as  to  Federal  jurisdiction — is 
not  discussed. 

In  United  States  Exp.  Co.  v. 
Koinitze,  8  Wall.  342,  19  L.  457 
(1869), 

the  suit  was  removed  to  the  Cir- 
cuit Court  upon  an  undisputed  al- 
legation that  the  express  company 
was  a  corporation  of  New  York; 
and  in 

United  States  Exp.  Co.  v.  Ware, 
20  Wall.  543,  22  L.  422  (1875), 
the  suit  was  removed  without  ques- 
tion as  to  the  regularity  of  the  re- 
moval. 
*  "  The  allegation  of  the  amended 
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A  Pennsylvania  act  of  1836  ^  provides  for  the  creation  of 
special  partnerships.  Such  partnei'ships  do  not  have  corporate 
riglits.*'     Another  act  of  that  State  provides  for  the  creation 


petition  is,  that  the  United  States 
Express  Company  is  a  joint  stock 
company  organized  under  a  law  of 
the  State  of  New  York,  and  is  a 
citizen  of  that  State.  But  the  ex- 
press company  cannot  be  a  citizen 
of  New  York,  within  tl)e  meaning 
of  the  statutes  regulating  jurisdic- 
tion, unless  it  be  a  corporation. 
The  allegation  that  the  company 
was  organized  under  the  laws  of 
New  York  is  not  an  allegation  that 
it  is  a  corporation.  In  fact  the 
allegation  is,  that  the  company  is 
not  a  cori)oration,  but  a  joint  stock 
company — that  is,  a  mere  partner- 
ship. And,  although  it  may  be 
authorized  by  the  laws  of  the  State 
of  New  York  to  bring  suit  in  the 
name  of  its  president,  that  fact  can- 
not give  the  company  power,  by 
that  name,  to  sue  in  a  Federal 
Court. 

"The  company  may  have  been 
organized  under  the  laws  of  the 
State  of  New  York,  and  may  be 
doing  business  in  that  State,  and 
yet  all  the  members  of  it  may  not 
be  citizens  of  that  State.  The 
record  does  not  show  the  citizen- 
ship of  Barney  or  of  any  of  the 
members  of  the  company.  They 
are  not  shown  to  be  citizens  of 
some  State  other  than  Illinois." 
Chapman  v.  Barney,  129  U.  S.  677, 
9  Sup.  Ct.  42G,  32  L.  800  (1889). 

The  jurisdiction  of  the  Court 
was  questioned  by  defendant,  but 
the  Court  did  not  decide  the  ques- 
tion, in 

Southern  Indiana  Exp.  Co.  v. 
United  States  Exp.  Co.,  88  Fed. 
050,  affirmed,  s.  c,  35  C.  C.  A.  172, 
92  Fed.  1022. 


The  Adams  Express  Co.  was  held 
not  to  have  a  right  to  sue  as  a  cor- 
poration, in 

Dinsmore  r.  Philadelphia  &  R.  R. 
Co.,  7  Fed.  Cas.  727,  32  Leg.  Int. 
388,  11  Phila.  483,  1  Law  &  Eq. 
Rep.  351,  3  Cent.  Law  J.  157,  2 
Wkly.  Notes  Cas.  275,  1  La.  Law  J. 
108,  7  Am.  Law  Rev.  7G5,  23  Fittsb, 
Leg.  J.  112. 

A  New  York  express  company  is 
not  a  corporation  within  the  mean- 
ing of  the  tax  laws  of  New  York 
or  of  Pennsylvania. 

Gregg  V.  San  ford,  28  U.  S.  App. 
313,  12  C.  C.  A.  525,  05  Fed.  151; 

Hoey  V.  Coleman,  40  Fed.  221; 

Sanford  i-.  Gregg,  58  Fed.  620; 

New  York  v.  Coleman,  133  N.  Y. 
279,  31  N.  E.  96. 

The  decision  of  the  Supreme 
Court  in  Chapman  v.  Barney,  supra, 
ought  to  close  the  discussion  as  to 
whether  such  a  company  has  juris- 
dictional rights  as  a  corporation; — 
the  question  has  been  determined 
in  the  negative. 

There  are  decisions  holding  that 
where  an  officer  of  such  an  express 
company  sues  or  is  sued  as  the 
representative  of  the  association 
(as  may  be  done  under  the  New 
York  laws),  his  personal  citizen- 
ship controls  the  question  of  Fed- 
eral jurisdiction,  neither  the  place 
of  the  organization  of  the  com- 
pany nor  the  citizenship  of  the 
stockholders  being  material. 

Post  §  134,  auth.  note  6. 

This  question  is  not  decided  in 
Chapman  v.  Barney,  supra. 

5  P.  L.  143,  Brightly's  Purdon's 
Digest  1070. 

6  Andrews  Bros.  Co.  v.  Youngs- 
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of  partnership  associations,  limited, — an  act  of  1874  J  There 
has  been  much  controversy  as  to  whether  partnership  asso- 
ciations, limited,  are,  in  legal  effect,  corporations.  The  act 
providing  therefor  was  "a  new  scheme,  carefully  and  elabo- 
rately drawn,  creating  a  new  kind  of  artificial  person,  stand- 
ing between  a  limited  partnership  as  previously  known  and 
a  corporation,  and  partaking  of  the  attributes  of  each."  ^ 
Until  the  question  was  recently  decided  by  the  Supreme 
Court,  the  weight  of  authority  in  the  lower  Federal  Courts 
preponderated  toward  the  view  that  a  partnership  association, 
limited,  for  purposes  of  Federal  jurisdiction,  is  a  Pennsyl- 
vania corporation.'^     The  Supreme  Court  has  decided  that 


town  Coke  Co.,  58  U.  S.  App.  444, 
30  C.  C.  A.  293,  86  Fed.  585. 

'  P.  L.  271,  Brightly's  Pardon's 
Digest  937. 

8  Lafliu  &  Rand  Co.  v.  Steytler, 
146  Pa.  St.  434,  23  Atl.  215,  quoted 
in  Andrews  Bros.  Co.  v.  Youngs- 
town  Coke  Co.,  58  U.  S.  App.  444, 
30  C.  C.  A.  293,  86  Fed.  585. 

8  The  question  whether  a  partner- 
ship association,  limited,  created 
under  the  Pennsylvania  act  of  1874, 
is  a  corporation,  was  presented  to 
Judge  Hammond,  and  decided  in 
the  negative. 

Imperial  Refining  Co.  v.  Wyman, 
38  Fed.  574,  3  L.  R.  A.  503  (1889). 

It  is  said  in 

Youngstown  Coke  Co.  v.  An- 
drews Bros.  Co.,  79  Fed.  669, 
that  the  Imperial  Refining  Com- 
pany was  a  limited  partnership, 
and  not  a  partnership  association, 
limited;  but  this  is  certainly  erro- 
neous as  the  opinion  of  Judge 
Hammond  distinctly  asserts  that 
the  company  was  organized  under 
the  act  of  1874,  and  alleged  itself 
to  be  a  corporation. 

Jurisdiction  of  a  suit  against  a 
partnership  association,  limited, 
was  assumed  by  .Judge  Acheson 
without  question  in 


Andrews  Bros.  Co.  v.  Youngs- 
town Coke  Co.,  39  Fed.  353  (1889). 

Judge  Lacombo  decided  that  a 
partnership  association,  limited, 
created  under  the  Pennsylvania  act 
of  1874,  is  a  corporation,  and  en- 
titled, as  such,  to  remove  a  cause 
against  it  from  a  State  court. 

Bushnell  v.  Park  Bros.  &  Co.,  46 
Fed.  209  (1891). 

The  final  judgment  in  that  case 
was  affirmed  by  the  Circuit  Court 
of  Appeals  of  the  Second  Circuit 
without  question  as  to  the  juris- 
diction. 

Park  Bros.  &  Co.  v.  Bushnell,  20 
U.  S.  App.  425,  9  C.  C.  A.  138,  60 
Fed.  583  (1894). 

The  Circuit  Court  of  Appeals  of 
the  Eighth  Circuit  decided  that 
"Carnegie,  Phipps  &  Co.,  Limited, 
a  copartnership  organized  under 
and  created  by  the  laws  of  tlie 
State  of  Pennsylvania,  and  by  the 
laws  of  said  State  of  Pennsylvania 
authorized  and  empowered  to  sue 
and  be  sued  in  its  copartnership 
name,"  was  shown  not  to  be  a  cor- 
poration. It  did  not  appear  from 
the  record  in  the  case  under  what 
statute  this  copartnership  was  or- 


ganized. 


Carnegie,  Phipps  &  Co.  v.  Hul- 
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such  an  association  is  not  to  be  treated,  for  jurisdictional 
purposes,  as  a  corporation,  but  as  a  partnership.^*' 


bert,  10  U.  S.  App.  454,  3  C.  C.  A. 
391,  53  Fed.  10  (1892). 

"The  plaintiffs  amended  their 
complaint  by  making  the  proper 
jurisdictional  averment  as  to  the 
citizenship  of  the  plaintiffs."  Car- 
negie, Phipps  &  Co.  V.  Hulbert,  36 
U.  S.  App.  81,  10  C.  C.  A.  498,  70 
Fed.  209. 

The  supreme  court  of  Massa- 
chusetts denies  that  these  Pennsyl- 
vania partnership  associations,  lim- 
ited, are  corporations. 

Edwards  v.  Warren  L.  &  G. 
Works,  168  Mass.  504,  47  N.  E.  502, 
38  L.  R.  A.  791  (1897). 

The  contrary  was  decided  by 
Judge  Sage,  he  holding  that  they 
are,  in  legal  effect,  corporations. 

Youngstown  Coke  Co.  v.  An- 
drews Bros.  Co.,  79  Fed.  669  (1897). 

This  decision  was  affirmed  by 
the  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit,  in  an  elaborate 
opinion  by  Judge  Lurton. 

Andrews  Bros.  Co.  v.  Youngs- 
town Coke  Co.,  58  U.  S.  App.  444, 
30  C.  C.  A.  293,  86  Fed.  585  (1898). 

In  that  case,  the  Court  says  : 

"  In  the  last  analysis,  the  only 
absolutely  essential  attribute  of  a 
corporation  is  the  capacity  to  exist 
and  act  within  the  powers  granted, 
as  a  legal  entity,  apart  from  the 
individual  or  individuals  who  con- 
stitute its  members." 

^^  Great  Southern  F.  P.  Hotel  Co. 
T.  Jones,  177  U.  S.  449,  20  Sup.  Ct. 
690,  44  L.  842  (1900). 

In  that  case  there  is  a  lengthy 
review  of  the  authorities,  in  the 
course  of  which  the  Supreme  Court 
said  : 

"When  the  question  relates  to 
the  jurisdiction  of  a  Circuit  Court 


of  the  United  States  as  resting  on 
the  diverse  citizenship  of  the  par- 
ties we  must  look  in  the  case  of  a 
suit  by  or  against  a  partnership  as- 
sociation to  the  citizenship  of  the 
several  persons  composing  such  as- 
sociation." 

The  Court  stated  the  following 
conclusion  : 

"Tliat  a  limited  partnership  as- 
sociation created  under  the  Penn- 
sylvania statute  may  be  described 
as  a  '  g?/rt,si-corporation,'  having 
some  of  the  characteristics  of  a 
corporation,  or  as  a  'new  artificial 
person,'  is  not  a  sufficient  reason 
for  regarding  it  as  a  corporation 
within  the  jurisdictional  rule  here- 
tofore adverted  to.  That  rule  must 
not  be  extended.  We  are  unwilling 
to  extend  it  so  as  to  embrace 
partnership  associations. 

"  We  have  not  overlooked  the  case 
of  Andrews  Bros.  Co.  r.  Youngs- 
town Coke  Co.,  58  U.  S.  App.  444, 
30  C.  C.  A.  293,  86  Fed.  585,  in 
which  the  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit,  speaking  by 
Judge  Lurton,  held  that  limited 
partnership  associations  organized 
under  the  Pennsylvania  statute 
were  corporations  within  the  juris- 
dictional requirement  of  diverse 
citizenship.  For  the  reasons 
stated,  we  are  unable  to  concur  in 
the  view  taken  by  that  Court. 

"We  therefore  adjudge  that  as 
the  bill  does  not  make  a  case  arising 
under  the  Constitution  and  laws  of 
the  United  States,  it  was  necessary 
to  set  out  the  citizenship  of  the  in- 
dividual members  of  the  partner- 
ship association  of  Jones  «fe  Laugh- 
lins.  Limited,  which  brought  this 
suit." 
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Under  the  laws  of  some  States,  a  suit  may  be  brought  by 
or  against  a  firm  or  partnership,  as  a  distinct  legal  entity.^^ 
A  firm  or  partnership  is  not  treated,  for  the  purpose  of  Fed- 
eral jurisdiction,  as  a  citizen  of  the  State  wliere  it  is  organ- 
ized or  does  business. ^'-^     It  has,  as  such,  no  right  to  remove 


This  case  is  followed  iu 

Houston  v.  Filer  ife  Stowell  Co., 
— C.  C.  A.—,  104  Fed.  1G:5. 

"Adams  r.  May,  27  Fed.  907, 
quoted  po.sf  §  162,  note  11; 

Martin  r.  Meyer,  45  Fed.  435; 

Ralya  Market  Co.  v.  Armour  tfe 
Co.,  102  Fed.  530. 

The  statutes  of  some  such  States 
authorize  the  service  of  process 
upou  a  firm  by  serving  an  agent, 
as  in  the  case  of  service  upou  a 
corporation. 

In 

Brooks  V.  Dun,  51  Fed.  138, 
after  deciding  that  such  service  was 
not  authorized  by  any  statute  of 
Tennessee,  Judge  Hammond  ex- 
pressed the  unnecessary  opinion 
that  such  service  would  not  be 
valid  if  it  were  authorized  by  a 
State  statute.  The  validity  of  such 
service  was  affirmed  iu 

Ralya  Market  Co.  v.  Armour  & 
Co.,  sxq^ra  ; 

Rauber  v.  Whitney,  125  Ind.  216, 
25  N.  E.  186. 

1-^  Chapman  v.  Barney,  129  U.  S. 
677,  9  Sup.  Ct.  426,  32  L.  800, 
quoted  in  note  4  to  this  section; 

Great  Southern  F.  P.  Hotel  Co. 
V.  Jones,  177  U.  S.  449,  20  Sup.  Ct. 
690,  44  L.  842,  quoted  in  note  10  to 
this  section; 

Carnegie,  Phipps  &  Co.  v.  Hul- 
bert,  10  U.  S.  App.  454,  3  C.  C.  A. 
391,  53  Fed.  10,  quoted  below; 

Adams  v.  May,  27  Fed.  907, 
quoted  pofst  §  162,  note  11; 

Ralija  Market  Co.  v.  Armour  <& 
Co.,  102  Fed.  530. 

A   further   quotation    from   the 


Jones  case,  .supra,  may  bo  proper: 
.  "Another  question  as  to  juris- 
diction arises  on  the  record.  The 
citizenship  of  the  members  of  the 
several  parlnerships  thatare named 
as  defendants  does  not  appear  from 
the  pleadings  or  titherwise.  An 
allegation  as  to  the  State  in  which 
those  firms  were  doing  business  is 
not  sufficient  to  show  the  citizen- 
ship of  the  individual  partners." 

In  Carnegie,  Phipps  &  Co.  v. 
Ilulbert,  .sz/pra,  the  Court  said: 

"  The  allegation  is  that  the  plain- 
tiif  is  a  copartnership  created  by 
the  laws  of  the  State  of  Pennsyl- 
vania, and  not  a  corporation.  A 
copartnership  is  not  a  corporation, 
and  cannot  be  a  citizen  of  a  State, 
within  the  meaning  of  the  statutes 
regulating  the  jurisdiction  of  the 
Circuit  Court.  By  force  of  the  de- 
cisions of  the  Supreme  Court,  the 
stockholders  of  a  corporation,  for 
the  purpose  of  determining  the  ju- 
risdiction of  the  Federal  Courts  in 
suits  to  which  the  corporation  is  a 
party,  are  conclusively  presumed 
to  be  citizens  of  the  State  by  whose 
laws  the  corporation  was  created. 
Ohio&  M.  Railroad  Co.  v.  Wheeler, 
1  Black  286,  17  L.  130;  Covington 
Drawbridge  Co.  r.  Shepherd,  20 
How.  227,  15  L.  896.  But  no  such 
presumption  obtains  as  to  the  mem- 
bers of  a  copartnership.  The  fact 
that,  by  the  laws  of  the  State  of 
Pennsylvania,  this  copartnership  is 
authorized  to  sue  in  its  copartner- 
shij)  name  in  that  Stnte,  does  not 
autliorize  it  to  sue  in  tiie  Federal 
Couit  as  a  citizen   of  that  State. 
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a  suit  brought  against  it.^-^  Wlien  a  firm  or  partnership  is  a 
party,  either  plaintiff  or  defendant,  in  a  suit  in  a  State  court, 
the  citizenship  of  the  individuals  composing  it  is  controlling 
upon  the  question  of  removal  for  diverse  citizenship ;  when 
such  citizenship  does  not  otherwise  appear,  it  must  be  pleaded 
in  the  petition  for  removal,^* 

§  129.  Nobody  knows  exactly  what  is  the  status  of  a 
corporation  organized  under  the  laws  of  two  or  more 
States. — If  the  stockholders  of  a  corporation  organized  un- 
der the  laws  of  a  single  State  are  conclusively  presumed  to 
be  citizens  of  such  State,  so  that  the  corporation  is  a  citizen 
thereof  for  jurisdictional  purposes,^  it  would  seem  that  when 
a  corporation  is  organized  under  tlie  laws  of  two  or  more 
States,  the  presumption  should  arise  that  stockholders  thereof 
reside  in  each  State  in  which  it  is  incorporated,  so  that  such 
a  corporation  should  stand  substantially  in  the  jurisdictional 
position  of  a  business  firm  the  members  of  which  reside  in 
two  or  more  States.^  There  are  expressions— c^/c^a  perhaps 
— in  some  cases  in  the  Supreme  Court  which  appear  to  favor 

Chapman  v.  Barney,  129  U.  S.  077, 
682,  9  Sup.  Ct.  420,  32  L.  800.  When 
a  copartnership  sues,  the  citizen- 
ship of  the  partners  composing  it 
must  be  averred,  and  must  be  such 
as  to  confer  the  jurisdiction.  For 
auglit  that  appears  in  the  record, 
the  members  of  the  copartnersliip 
and  the  defendants  may  be  citizens 
of  the  same  State." 

^3  Chapman  v.  Barney,  129  U.  S. 
677,  9  Sup.  Ct.  420,  32  L.  800, 
quoted  in  note  4,  supra  ; 

Ralya  Market  Co.  v.  Armour  & 
Co..,  102  Fed.  530,  where  the  sub- 
ject is  fully  treated. 

A  motion  to  remand,  under  cir- 
cumstances similar  to  those  in 
Ralya  Market  Co.  v.  Armour  &  Co., 
supra,  was  overruled  in 

Brooks  V.  Dun,  51  Fed.  138, 
without  discussion;  but  it  is  clear 
that  such  ruling  was  erroneous. 

14  Adams  v.  May,  27  Fed.  907, 
quoted  post  §  162,  note  11; 


Chapman  v.  Barney,  129  U.  S. 
077,  9  Sup.  Ct.  420,  32  L,  800, 

There  are  some  expressions  in 

Ralya  Market  Co.  v.  Armour  & 
Co.,  102  Fed.  530, 

from  which  it  might  be  inferred 
that  a  suit  against  a  firm  or  part- 
nership is  not  removable  at  all, 
even  upon  the  proper  application 
of  the  individuals  composing  it; 
but,  taking  the  whole  opinion  to- 
gether, I  think  the  Court  did  not 
intend  to  so  decide,  especially  as  it 
clearly  appears  that  the  petition 
for  removal  was  made  by  the 
Jinn  and  not  by  the  individuals 
composing  the  firm. 

§  l'-'9. 

^Ante  §  127. 

-  A  judgment  rendered  against  a 
consolidated  corporation  binds 
such  corporation  as  a  whole,  and 
not  merely  the  constituent  com- 
pany which  formerly  existed  where 
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this  theory;^  and  it  is  expressly  adjudged  at  Circuit,  in  an 
able  opinion  by  Judge  McCrary,  to  be  the  true  rule  as  to  a 
consolidated  corporation  formed  under  the  laws  of  several 
States.* 

Where  different  corporations,  to  effect  a  single,  common 
purpose,  as  to  own  and  operate  a  lengthy  railroad  line,  are 
organized  in  different  States  under  tlie  laws  thereof,  the  cor- 
poration organized  in  each  State  is  a  distinct  and  sejjarate 
corporation  of  the  State  of  its  creation,  which  may  sue  and 
be  sued  as  a  citizen  of  such  State.^ 

Notwithstanding  contrary  dicta  of  the  Supreme  Court,  and 
the  able  opinion  of  Judge  McCrary,  the  Supreme  Court  has 
decided  that  a  consolidated  corporation,  organized  by  con- 
current action  under  the  laws  of  several  States,  is  several  dis- 
tinct corporations, — one  corporation  of  each  State, — and  not 


suit  is  brouglit  and  process  is 
sei'ved. 

Home  V.  Boston  &  M.  R.  Co.,  18 
Fed. 50; 

Nashua  &  L.  R.  Co.  v.  Boston  & 
L.  R.  Co.,  19  Fed.  804; 

Burger  v.  Grand  Rapids  &  I.  R. 
Co.,  22  Fed.  561; 

Fitzgerald  v.  Missouri  Pac.  R. 
Co.,  45  Fed.  812; 

Smith  V.  New  York,  N.  H.  &  H. 
R.  Co.,  96  Fed.  504. 

3  Ohio  &  M.  R.  Cvo.  u.  Wheek^r,  1 
Black  286,  17  L.  130  (1862),— but 
there  are  other  expressions  in  this 
opinion  in  direct  conflict  there- 
with; 

Baltimore  &  O.  R.  Co.  v.  Harris, 
12  Wall.  65,  20  L.  354  (1871),  where 
the  Court  said: 

"We  see  no  reason  why  several 
States  cannot,  by  competent  legis- 
lation, unite  in  creating  the  same 
corporation  or  in  combining  sev- 
eral pre-existing  corporations  into 
a  single  one.  The  Philadelphia, 
Wilmington  and  Baltimore  Rail- 
road Company  is  one  of  the  latter 


description.  .  .  .  The  jurisdic- 
tional effect  of  the  existence  of 
such  a  corporation,  as  regards  the 
Federal  Courts,  is  the  same  as  thiit 
of  a  copartnership  of  individual 
citizens  residing  in  different 
States." 

*  Pacific  Railroad  v.  Missouri 
Pac.  R.  Co.,  23  Fed.  565,  5  McCr. 
373. 

The  earliest  Federal  case  upon 
the  jurisdictional  status  of  a  cor- 
poration organized  under  the  laws 
of  more  than  one  State  seems  to  be 

Culbertson  v.  Wabash  Nav.  Co., 
6  Fed.  Cas.  944,  4  McLean  544 
(1849), 

where  it  is  held  that  a  corporation 
organized  under  the  laws  of  Indi- 
ana and  Illinois  is  suable  in  either 
State  by  a  citizen  of  a  third  State. 

5  Chicago  &  N.  W.  R.  Co.  v.  Whit- 
ton,  13  Wall.  270,  20  L.  571; 

Nashua  &  L.  R.  Co.  v.  Boston  & 
L.  R.  Co.,  136  U.  S.  356,  10  Sup.  Ct. 
1004,  34  L.  363; 

Voso  V.  Reed,  28  Fed.  Cas.  1298, 
1  Woods  647. 
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one  single  corporation,  having  a  joint  citizenship,  for  jurisdic- 
tional purposes.^ 

A  corporation  of  one  State  is  sometimes  re-incorporated 


«In 

Muller  V.  Dows,  94  U.  S.  444,  24 
L.  207, 

a  corporation  of  Iowa  and  a  corpo- 
ration of  Missouri  were  duly  con- 
solidated. "  Tlie  two  companies," 
said  the  Supreme  Court,  "  became 
one.  But  in  the  State  of  Iowa  that 
one  was  an  Iowa  corporation,  exist- 
ing under  the  laws  of  that  State 
alone."  In  Missouri,  that  one  cor- 
poration was  a  Missouri  cor^jora- 
tion. 

A  suit  brought  by  or  against  a 
consolidated  corporation,  organ- 
ized under  the  laws  of  more  than 
one  State,  in  any  State  in  which 
it  is  incoiporated,  is  held  to  be 
brought,  for  jurisdictional  pur- 
poses, by  or  against  the  corporation 
of  that  State  alone  in  which  the  suit 
is  brought. 

This  doctrine  is  elaborated  in  Mis- 
souri Par.  B.  Co.  v.  Meeh,  ?,2  U.  S. 
App.  691,  16  C.  C.  A.  .510,  69  Fed. 
753,  30  L.  R.  A.  250. 

Other  cases  iu  which  this  doctrine 
is  asserted,  or  acted  upon,  are 

St.  Joseph  &  G.  I.  R.  Co.  v.  Steele, 
167  U.  S.  659,  17  Sup.  Ct.  925,  42  L. 
315; 

Williamson  v.  Krohn,  31  U.  S. 
App.  325, 13  C.  C.  A.  668,  66  Fed.  655 ; 

Chicago  &  AV.  I.  R.  Co.  v.  Lake 
Shore  &  M.  S.  R.  Co.,  5  Fed.  19,  10 
Biss.  122; 

Johnson  v.  Philadelphia,  W.  & 
B.  R.  Co.,  9  Fed.  6; 

Graham  v.  Boston,  H.  &  E.  R.  Co., 
14  Fed.  753,  affirmed,  s.  c,  118  U.  S. 
161,  6  Sup.  Ct.  1009,  .30  L.  196; 

Home  V.  Boston  &  M.  R.  Co.,  18 
Fed.  50;   s.  c,  62  N.  H.  454; 

Burger  v.  Grand  Rapids  &  I.  R. 
Co.,  22  Fed.  561; 


Colglazier  v.  Louisville,  N.  A.  & 
C.  R.  Co.,  22  Fed.  568; 

Colin  V.  Louisville,  N.  O.  &  T.  R. 
Co.,  39  Fed.  227; 

Paul  V.  Baltimore  &  O.  &  C.  R. 
Co.,  44  Fed,  513; 

Fitzgerald  v.  Missouri  Pac.  R.  Co., 
45  Fed.  812; 

Phinizy  r.  Augusta  &  K.  R.  Co., 
56  Fed.  273; 

Bradley  v.  Ohio  R.  &  C.  R.  Co., 
78  Fed.  387; 

Baldwin  v.  Chicago  &  N.  W.  R. 
Co.,  86  Fed.  167; 

Minot  V.  Philadelphia,  W.  &  B. 
R.  Co.,  17  Fed.  Cas.  458,  2  Abb. 
(U.  S.)  323,  7  Phila.  555,  3  Am. 
Law  T.  Rep.  U.  S.  Cts.  193,  27  Leg. 
Int.  396,  5  Am.  Law  Rev.  370,  2 
Leg.  Gaz.  385; 

Wheeling  v.  Baltimore,  29  Fed. 
Cas.  914,  1  Hughes  90. 

A  consolidated  corporation,  of 
several  States,  when  sued  in  a 
court  of  one  of  the  States  in  which 
it  was  incorporated,  cannot  remove 
the  siiitagainst  it  to  a  United  States 
Circuit  Court — it  is,  as  to  such  suit, 
a  citizen  of  such  State  and  of  such 
State  alone. 

Chicago  &  W.  I.  R.  Co.  v.  Lake 
Shore  &  M.  S.  R.  Co.,  8upra  ; 

Johnson  v.  Philadelphia,  W.  &  B. 
R.  Co.,  supra; 

Home  V.  Boston  &  M.  R.  Co., 
sujn-a ; 

Colglazier  v.  Louisville,  N.  A.  & 
C.  R.  Co.,  supra  ; 

Cohni).  Louisville,  N.  O.  &  T.  R. 
Co.,  sujn-a  ; 

Paul  V.  Baltimore  &  O.  &  C.  R. 
Co.,  supra  ; 

Fitzgerald  v.  Missouri  Pac.  R. 
Co.,  supra; 
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as  a  corporation  of  another  State.'^     For  a  while,  it  seemed 
settled  that  such  a  corporation  becomes,  as  to  suits  brought 


Bnulley  v.  Ohio  K.  &  C.  K.  Co., 

Tixe  Toledo,  St.  Louis  and  Kansas 
City  Kailroad  Conipauy  was  a  con- 
solidated corporation  organized  un- 
der the  laws  of  Ohio,  Indiana,  and 
llliuois. 

Continental  Trust  Co.  v.  Toledo, 
St.  L.  &  K.  C.  K.  Co.,  86  Fed.  929; 
s.  c,  Toledo,  St.  L.  &  K.  C.  H.  Co. 
V.  Continental  Trust  Co.,  30  C.  C. 
A.  155,  95  Fed.  497. 

According  to  the  rule  established 
by  the  Supremo  Court,  it  was  a  citi- 
zen of  Ohio  if  sued  in  Ohio,  a  citi- 
zen of  Indiana  if  sued  in  Indiana, 
and  a  citizen  of  Illinois  if  sued  in 
Illinois.  But  if  it  had  been  sued 
in  Missouri,  of  what  State  would  it 
have  been  a  citizen  ?  The  Ohio  and 
Mississippi  Railway  Company  was 
organized  under  the  laws  of  Ohio, 
Indiana,  and  Illinois.  When  it 
brought  a  suit  in  New  York,  of 
what  State  was  it  a  citizen  ? 

Ohio  &  M.  R.  Co.  V.  Press  Pub. 
Co.,  48  Fed.  206. 

The  supreme  court  of  Louisiana 
has  held  that  where  a  suit  is 
brought  in  a  State  court  of  Louis- 
iana by  a  citizen  of  Arkansas 
against  a  consolidated  corpora- 
tion organized  under  the  laws  of 
Arkansas  and  Missouri,  the  de- 
fendant has  no  right  to  remove 
the  suit  to  the  United  States  Cir- 
cuit Court. 

Duncan  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.,  49  La.  Ann.  1700,  22  So.  924. 
One  of  the  constituent  corpora- 
tions of  a  consolidated  corpora- 
tion may  sue  the  other  in  a  United 
States  Circuit  Court,  by  reason  of 
their  original  diversity  of  citizen- 
ship, if  they  were  organized  under 
the  laws  of  different  States;  and  I  O.  R.  Co.,  35  Fed.  161. 


hence  jurisdiction  by  removal  from 
a  Stale  court  miglit  exist. 

Pennsylvania  iC.  Co.  v.  St.  Louis, 
A.  &  T.  H.  R.  Co.,  118  U.  S.  290,  0 
Sup.  Ct.  1094,30  L.  83;  s.  a,  at  Cir- 
cuit, St.  Louis,  A.  &  T.  II.  R.  Co. 
V.  Indianapolis  «fe  St.  L.  R.  Co.,  21 
Fed.  Cas.  198,  9  Biss.  144,  9  Re- 
porter 103,  12  Chi.  Leg.  News  73, 
4  Cin.  Law  Bui.  922; 

Nashua  &  L.  R.  Co.  v.  Boston  & 
L.  R.  Co.,  130  U.  S.  350,  lOSup.  Ct. 
1004,  34  L.  363;  s.  c,  at  Circuit,  8 
Fed.  458;  s.  c,  19  Fed.  804. 

"Louisville,  N.  A.  &  C.  R.  Co.  u. 
Louisville  Trust  Co.,  174  U.  S.  552, 
19  Sup.  Ct.  817,  43  L.  1081,  and 
cases  cited. 

There  has  been  much  litigation 
as  to  whether  particular  legislative 
acts  have  created  new  corporations 
or  merely  licensed  corporations  of 
other  States  to  do  business  in  the 
States  enacting  such  legislation. 
Where  a  foreign  corporation  is 
merely  licensed  to  do  business  in  a 
State,  it  retains  its  right  to  remove 
to  the  proper  United  States  Circuit 
Court,  as  a  non-resident  citizen, 
suits  brought  against  it  in  the 
courts  of  sucli  State. 

Post  §  130,  auth.  note  7. 

The  Federal  Courts  assigned  the 
acts  involved  in  tlie  following  cases 
to  the  latter  class  of  legislation. 

Baltimore  and  Ohio  Railroad 
Company : 

Gerling  (Marthi's  Adrn'r)  v.  Bal- 
timore  &  O.  R.  Co.,  151  U.  S.  673, 
14  Sup.  Ct.  533,  38  L.  311; 

Baltimore  &  O.  R.  Co.  v.  Koontz, 
104  U.  S.  5,  26  L.  643; 

Baltimore  &  O.  R.  Co.  v.  Harris, 
12  Wall.  65,  20  L.  354; 

Taylor   County   v.    Baltimore   & 
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against  it  in  the  State  in  which  it  is  re-incorporated,  a  citi- 
zen of  the  State  of  its  re-incorporation.  It  was  treated,  in 
the  State  of  its  re-incorporation,  as  a  separate  corporation 
from  the  parent  corporation  existing  in  the  State  of  its  orig- 
inal organization.  Tliis  new  corporation  was  considered  a 
citizen  of  the  State  in  which  it  was  organized.^     But  the 


(The  supreme  court  of  Virginia 
held  that  the  Baltimore  &  O.  K. 
Co.  was  a  corporation  of  Vix'ginia 
as  well  as  of  Maryland. 

Baltimore  &  O,  It.  Co.  v.  Galla- 
hue,  12  Gratt.  655,  05  Am.  D.  254; 

Baltimore  &  O.  R.  Co.  v.  Wight- 
man,  29  Gratt.  431,  26  Am.  R.  384; 

Baltimore  &  O.  R.  Co.  v.  Noel, 
32  Gratt.  394. 

The  highest  court  of  West  Vir- 
ginia asserted  that  it  was  a  West 
Virginia  corporation  also. 

Baltimore  &  O.  R.  Co.  v.  Pitts- 
burg, W.  &  K.  R.  Co.,  17  W.  Va. 
812.) 

Louisville  and  Nashville  Railroad 
Company: 

Goodlett  V.  Louisville  &  N.  R. 
Co.,  122  U.  S.  391,  7  Sup.  Ct.  1254, 
80  L.  1230; 

Callahan  v.  Louisville  &  N.  R. 
Co.,  11  Fed.  536. 

Miscellaneous: 

Markwood  v.  Southern  R.  Co., 
65  Fed.  817; 

Chapman  v.  Alabama  G.  S.  R. 
Co.,  59  Fed.  .370; 

Morgan  v.  East  Tennessee  &  V. 
R.  Co.,  48  Fed.  705,  4  Woods  530; 

Chicago,  I.  &  N.  P.  R.  Co.  v. 
Minnesota  &  N.  W.  R.  Co.,  29  Fed. 
337; 

Wilkinson  v.  Delaware,  L.  &  W. 
R.  Co.,  22  Ftd.  .353; 

Moore  v.  Chicago,  St.  P.,  M.  & 
O.  R.  Co.,  21  Fed.  817; 

Antelope  County  v.  Chicago,  B. 
&  Q.  R.  Co.,  10  Fed.  295,  4  McCr. 
46; 

Missouri,  K,  &  T.  R.  Co.  v.  Texas 


&  St.  L,  R.  Co.,  10  Fed.  497,  4 
Woods  300; 

Southern  &  A.  Tel.  Co.  v.  New 
Orleans,  M.  &  T.  R.  Co.,  22  Fed. 
Cas.  816,  2  Cent.  Law  J.  88; 

Williams  v.  Missouri,  K.  &  T.  R. 
Co.,  29  Fed.  Cas.  1377,  3  Dill.  267; 

Rece  r.  Newport  News  &  M.  V. 
Co.,  32  W.  Va.  104,  9  S.  E.  212,  3 
L.  R.  A.  572. 

Since  the  making  of  the  decisions 
cited  in  note  9  to  this  section, 
whether  a  corporation  of  one  State 
has  become  a  corporation  of  an- 
other State  also,  has  lost  much,  if 
not  all,  of  its  importance,  as  a 
question  of  Federal  jurisdiction. 

*  Gerlinrj  (Martbis  AdniW)  v. 
Baltimore  &  O.  R.  Co.,  151  U.  S. 
073,  14  Sup.  Ct.  533,  38  L.  311 
(1894); 

Clark  V.  Barnard,  108  U.  S.  430, 
2  Sup.  Ct.  878,  27  L.  780  (1883); 

Memphis  tt*  C.  R.  Co.  v.  Alabama, 
107  U.  S.  581,  2  Sup.  Ct.  432,  27  L. 
518(1883); 

Western  &  A.  R.  Co.  v.  Rober- 
son,  22  U.  S.  App.  187,  9  C.  C.  A. 
646,  01  Fed.  592  (1894); 

Uphoff  V.  Chicago,  St.  L.  &  N. 
O.  R.  Co.,  5  Fed.  545  (1880); 

Stout  V.  Sioux  City  &  P.  R.  Co., 
8  Fed.  794,  3  McCr.  1  (1881); 

Blackburn  v.  Selma,  M.  &  M.  R. 
Co.,  3  Fed.  Cas.  526,  2  Flip.  525,  12 
Chi.  Leg.  News  130  (1879); 

Copeland  v.  Memphis  &  C.  R. 
Co.,  0  Fed.  Cas.  501,  3  Woods  051 
(1878); 

Angier  v.  East  Tennessee,  V.  & 
G.  R.  Co.,  74  Ga.  034,  followed  in 
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latest  judicial  theory  is  that  the  corporation  arising  by  the 
re-incorporation  under  the  laws  of  any  State  of  a  corporation 
of  another  State,  is  not  to  be  deemed  a  citizen  of  the  State 
under  the  laws  of  which  the  last  corporation  is  ci'eated,  but 
a  citizen,  for  jurisdictional  purposes,  of  the  State  under  the 
laws  of  which  the  original  corporation — the  parent  company, 
so  to  speak — was  organized.'-^ 


ydiaofer  v.  East  Tennessee,  V.  & 
G.  K.  Co.,  70  Ga.  1)9. 

The  rule  formoiiy  in  foixe  is  thus 
stated : 

"  A  raih'oad  corporation  created 
by  tlie  laws  of  one  State  may  carry 
on  business  in  another  either  by 
virtue  of  being  created  a  corpora- 
tion by  the  laws  of  the  latter  State 
also,  ...  or  by  virtue  of  a 
license,  permission,  or  authority, 
granted  by  the  laws  of  the  latter 
State,  to  act  in  that  State  under  its 
charter  from  the  former  State. 
.  .  .  In  the  first  alternative  it 
cannot  remove  into  the  Circuit 
Court  of  the  United  States  a  suit 
brought  against  it  iu  a  court  of  the 
latter  State  by  a  citizen  of  that 
State,  because  it  is  a  citizen  of  the 
same  State  with  him.  Memphis  & 
C.  R.  Co.  V.  Alabama,  above  cited. 
In  the  second  alternative  it  can  re- 
move a  suit,  because  it  is  a  citizen 
of  a  different  State  from  the  plain- 
tiff. Baltimore  &  O.  R.  Co.  v. 
Kooutz,  above  cited — [note  7]." 
Gerling  (Martin's  Adm'r)  v.  Balti- 
more &  O.  R.  Co.,  supra  ;  Western 
&  A.  R.  Co.  V.  Roberson,  supra. 

The  right  to  remove  was  expressly 
denied  iu  the  Alabama  case,  supra, 
in  the  Uphoff  case,  supra,  in  the 
Copeland  case,  supra,  and  in  the 
Augier  and  Schaefer  cases,  supra. 
The  same  is  impliedly  decided  in 
all  the  cases  cited  in  note  7  to  this 
section. 

'  The  earliest  case  in  which  this 
doctrine  is  foreshadowed  is 

22 


Stephens  v.  St.  Louis  &  S.  F.  R. 
Co.,  47  Fed.  530,  14  L.  R.  A.  184 
(1891), 

in  which  it  is  held  by  Judge  I'arker 
that  while  the  railroad  company, 
originally  incorporated  in  Missouri 
and  re-incorporated  in  Arkansas, 
became  a  citizen  of  Arkansas,  it  re- 
mained still  a  citizen  of  Missouri, 
and  could  remove  a  suit  against  it, 
brought  in  a  State  court  of  Arkan- 
sas by  a  citizen  of  that  State,  into 
the  Circuit  Court  of  the  United 
States  for  the  AVestern  District  of 
Arkansas,  by  reason  of  its  original 
incorporation  in  Missouri. 

The  same  Judge  had  just  decided 
that  this  sauie  railroad  company 
was  suable  iu  Arkansas,  as  an  Ar- 
kansas corporation,  by  a  citizen  of 
Missouri. 

James  v.  St.  Louis  &  S.  F.  R.  Co., 
46  Fed.  47  (1891). 

In  that  case  Judge  Parker  said, 
and  the  statement  is  supported  by 
many  previous  decisions  of  the  Su- 
preme Court  (note  8  to  this  sec- 
ti(m): 

"Whenever  the  effect  of  State 
legislation  is  to  adopt  a  foreign  cor- 
poration as  one  of  its  own,  it  be- 
comes a  citizen  as  well  of  the  State 
adopting  it  as  of  that  from  which 
it  obtained  its  original  charter." 

That  case  went  to  the  Supremo 
Court.  That  Court  therein  repudi- 
ated tlie  doctrine  held  for  half  a 
century  that  a  corporation  is  neces- 
sarily deemed  a  citizen  of  the  State 
of  its  orjrauization.     The  Court  de- 
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The  Supreme  Court  having  wandered  off  into  tliis  maze  of 
contradictions  and  incongruities,  there  is  no  guessing  what 


cided  that  the  corporation  organ- 
ized under  the  laws  of  Arkansas  be- 
came, for  jurisdictional  purposes, 
a  citizen  of  Missouri, — that  the  orig- 
inal corporators  were  presump- 
tively citizens  of  Missouri,  and  that 
this  presumption  followed  them 
when  they  were  re-incorporated 
under  the  laws  of  Arkansas. 

St.  Louis  &  S.  F.  R.  Co.  v.  James, 
161  U.  S.  545,  16  Sup.  Ct.  621,  40  L. 
802  (1896),  Justice  Harlan  dissent- 
ing. (A  clearer  statement  of  the 
theory  of  the  James  case  than  it 
contains  is  found  in  Hollingsworth 
V.  Southern  R.  Co.,  86  Fed.  353.) 

The  question  came  before  the 
Circuit  Court  of  Appeals  of  the 
Sixth  Circuit  in  a  case  Avhere  the 
legislature  of  Kentucky  had  passed 
certain  acts  to  re-incorporate  an 
Indiana  railroad  company  as  a  cor- 
poration of  Kentucky.  Citing  the 
James  case,  supra,  the  Court  said: 

"  But  even  if  the  Kentucky  acts 
did  create  a  new  corporation  out  of 
the  Louisville,  New  Albany  &  Chi- 
cago Railway  Company,  in  1880,  the 
new  corporation,  though  created 
by  Kentucky  law,  was,  for  the  pur- 
poses of  Federal  jurisdiction,  a  cit- 
izen of  Indiana.''''  (My  italics.) 
Louisville  Trust  Co.  v.  Louisville, 
N.  A.  &  C.  R.  Co.,  43  U.  S.  App. 
550,  23  C.  C.  A.  378,  75  Fed.  433 
(1896). 

When  that  case  came  to  the  Su- 
preme Court,  that  Court  nf)ticed 
the  doctrine  that  a  corporation  of 
one  State  may  be  re-incorjiorated 
as  a  corporation  of  another,  saying: 

"  This  Court  has  often  recognized 
that  a  corporation  of  one  State  may 
be  made  a  corporation  of  another 
State  by  the  legislature  of  that 
State,    in  regard  to  property  and 


acts  within  its  territorial  jurisdic- 
tion." 

But  the  Court  refused  to  follow 
the  cases  prior  to  the  James  case, 
supra,  in  so  far  as  they  hold  that 
the  corporation  formed  in  the  latter 
State  becomes  a  citizen  of  that 
State.     I  quote: 

"As  to  the  jurisdiction,  it  being 
clear  that  the  plaintiff  was  first 
created  a  corporation  of  the  State 
of  Indiana,  even  if  it  was  after- 
wards created  a  corporation  of  the 
State  of  Kentucky  also,  it  was  and 
remained,  for  the  purposes  of  the 
jurisdiction  of  the  Courts  of  the 
United  States,  a  citizen  of  Indiana, 
the  State  by  which  it  was  originally 
created.  It  could  neither  have 
brought  suit  as  a  corporation  of 
both  States  against  a  corporation 
or  other  citizen  of  either  State,  nor 
could  it  have  sued  or  been  sued  as  a 
corporation  of  Kentucky,  in  any 
Court  of  the  United  States.'"  (My 
italics.)  Louisville,  N.  A.  &  C.  R. 
Co.  V.  Louisville  Trust  Co.,  174  U.  S. 
552,  19  Sup.  Ct.  817,  43  L.  1081 
(1899). 

The  chief  effect,  if  not  the  main 
purpose,  of  this  new  doctrine,  is  to 
authorize  the  removal  of  suits 
against  it,  by  every  re-incorporated 
railroad  company,  when  sued  in 
the  courts  of  the  State  of  its  re- 
incorporation, if  the  original  com- 
pany was  organized  in  another 
State.  Such  a  corporation  has 
heretofore  been  denied  the  right  to 
remove  such  suits,  because  it  was 
a  domestic  corporation.  Now,  the 
Federal  Courts  permit  it  to  remove 
them  as  a  citizen  of  the  State  of 
its  original  incorporation. 

Hollingsworth    v.   Southern    R. 
Co.,  86  Fed.  353  (1898); 
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judiciul  somersault  will  next  be  taken  by  that  Court  in  an 
effort  to  escape  therefrom."^ 

§130.  The  citizciisliipof  <ho  parties  must  fall  strictly 
within  the  terms  of  the  statute  to  make  a  suit  removable. 

The  statute  permits  a  removal  in  designated  cases  only.^ 

To  be  removable  on  the  ground  of  diverse  citizenship,  a 
suit  must  be  one  in  which  the  controversy  is  either  "  between 
citizens  of  different  States,"  or  "■  between  citizens  of  a  SUite 
and  foreign  states,   citizens  or  subjects."  ^ 

The  parties  on  either  side  are  collectively  considered.  Each 
individual  plaintiff  must  be  of  a  diverse  citizenship  from  any 
individual  defendant.  When  a  removal  is  sought  under  the 
clause  as  to  citizens  of  different  States,  the  citizenship  of  each 
and  every  plaintiff  must  be  of  a  different  State  from  that  of  any 
one  of  the  defendants,  to  authorize  a  removal.''^  The  contro- 
versy must  be  between  citizens  of  different  States  exclusively. 
Tliere  can  be  no  removal  unless  all  the  plaintiffs  are  citizens 
of  some  State  or  States — citizenship  of  a  territory  or  of  the 
District  of  Columbia  will  not  suffice* — and  all  the  defend- 


Taylor  v.  Illinois  Cent.  R.  Co., 
89  Fed.  119(1898); 

Walters  v.  Chicago,  B.  &  Q.  R. 
Co.,  104  Fed.  377  (1900). 

The  supreme  court  of  South  Car- 
olina at  first  refused  to  depart  from 
the  old  rule  that  a  corporation  of 
South  Carolina  has  no  right  to  re- 
move a  cause  from  one  of  its  courts 
to  the  Circuit  Court  of  the  United 
States  on  the  ground  that  such 
South  Carolina  corporation  was  re- 
organized from  a  Virginia  corpora- 
tion, and  therefore  is  a  citizen  of 
Virginia. 

Mathis  V.  Southern  R.  Co.,  53 
S.  C.  246,  31  S.  E.  240  (1898). 

But  more  recently  it  has  over- 
ruled the  Mathis  case  and  adopted 
the  new  doctrine  of  the  Federal 
Courts. 

Wilson  V.  Southern  R.  Co.,  — 
S.  C.  —  36  S.  E.  701  (Aug.  2,  1900); 


Calvert  v.  Southern  R.  Co.,  — 
S.  C.  — ,  36  S.  E.  750  (Aug.  10,  1900). 

The  supreme  court  of  North 
Carolina  refused  to  adopt  the  new 
doctrine  in 

Debnam  v.  Southern  Bell  Tel. 
Co.,  —  N.  C.  — ,  36  S.  E.  269  (June  7, 
1900). 

1^  The  Supreme  Court  could  have 
avoided  many  difficulties  by  stick- 
ing to  the  doctrine  quoted  in  note  3 
to  this  section  from 

Baltimore  &  O.  R.  Co.  v.  Harris, 
12  Wall.  65,  20  L.  354. 

§130. 

i^ln(e§29. 

2^nfe§§6,  7. 

3  This  is  subject  to  what  is  said 
in  reference  to  nominal  parties 
and  the  re-arrangement  of  parties, 
2wst  §§  132,  133. 

1  Ante  §  121. 
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ants  are  citizens  of  a  State  or  States  of  which  no  one  of  the 
jjlaintiffs  is  a  citizen.^ 


^  "  It  is  settled  by  the  authorities 
that  to  enable  a  suit  to  be  re- 
moved uuder  this  first  clause  of 
the  section,  when  the  ground  of 
removal  is  diversity  of  citizenship, 
the  party  to  the  suit  on  the  one 
side,  whether  consisting  of  one  or 
more  persons,  must  have  a  State 
citizenship  different  from  that  of 
the  party  on  the  other  side,  whether 
consisting  of  one  or  more  persons." 
Wilson  13.  Oswego  Twp.,  151  U.  S. 
56,  14  Sup.  Ct.  259,  38  L.  70. 

Many  other  decisions  of  the 
Supreme  Court,  both  as  to  original 
jurisdiction  and  jurisdiction  by  re- 
moval, sustain  the  text,  some  of 
which    are  the  followinor  ; 

Strawbridge  v.  Curtiss,  3  Cranch 
267,  2  L.  435  ; 

New  Orleans  v.  Winter,  1  Wheat. 
91,  4  L.  44  ; 

Wickliffe  v.  Eve,  17  How.  468,  15 
L.  163  ; 

Susquehanna  &  W.  V.  R.  &  Coal 
Co.  V.  Blatchford,  11  Wall.  172,  20 
L.  179  ; 

Removal  Cases  (Meyer  v.  Del- 
aware R.  Const.  Co.),  100  U.  S.  457, 
25  L.  593  ; 

Ayers  v.  Chicago,  101  U.  S.  184, 

25  L.  838,  affirming  Chicago  v. 
Gage,  5  Fed.  Cas.  588,  6  Biss.  467, 
1  N.  Y.  Wkly.  Dig.  331,  9  West. 
Jur.  721,  8  Chi.  Leg.  News  49,  21 
Int.  Rev.  Rec.  374  ; 

Gage  V.  Carraher,  154  U.  S.   656, 
14  Sup.  Ct.  1190,  25  L.  989  ; 
Blake  v.  McKim,  103  U.  S.  336, 

26  L.  563  ; 

Hyde  v.  Ruble,  104  U.  S.  407,  26 
L.  823,  affirming  Ruble  v.  Hyde,  3 
Fed.  330,  1  McCr.  513  ; 

Corbin  v.  Van  Brunt,  105  U.  S. 
576,    26   L.    1176,    afBrming    Van 


Brunt  V.  Corbin,  28  Fed.  Cas.  952, 
14  Blatchf.  496  ; 

Ayres  v.  Wiswall,  112  U.  S.  187, 
5  Sup.  Ct.  90,  28  L.  693  ; 

Central  R.  Co.  v.  Mills,  113  U.  S. 
249,  5  Sup.  Ct.  4.56,  28  L.  949  ; 

St.  Louis  &  S.  F.  R.  Co.  r.  AVil- 
son,  114  U.  S.  60,  5  Sup.  Ct.  738, 
29  L.  66  ; 

Crump  V.  Thurber,  115  U.  S. 
56,  5  Sup.  Ct.  1154,  29  L.  328  ; 

Fletcher  v.  Hamlet,  116  U.  S. 
408,  6  Sup.  Ct.  426,  29  L.  679  ; 

Peninsular    Iron    Co.    r.    Stone, 

121  U.  S.  G31,  7  Sup.  Ct.  1010,  30  L. 
1020; 

Thorn  Wire  Hedge  Co.  v.  Fuller, 

122  U.  S.  535,  7  Sup.  Ct.  1265,  30  L. 
12.35; 

Smith  V.  Lyon,  133  U.  S.  315,  10 
Sup.  Ct.  303,  33  L.  635; 

Empire  Coal  &  Transp.  Co.  v. 
Empire  Coal  &  Min.  Co.,  150  U.  S. 
159,  14  Sup.  Ct.  66,  37  L.  1037; 

Merchants'  Cotton  Press  &  S.  Co. 
V.  Insurance  Co.,  151  U.  S.  368,  14 
Sup.  Ct.  307,  38  L.  195; 

Hooe  V.  Jamieson,  166  U.  S.  395, 
17  Sup.  Ct.  596,  41  L.  1049; 

Florida  Cent.  &  P.  R.  Co.  v.  Bell, 
176  U.  S.  321,  20  Sup.  Ct.  399,  44  L. 
486. 

The  following  Circuit  Court  de- 
cisions are  nearly  all  removal  cases; 

Burke  v.  Flood,  1  Fed.  541,  6 
Sawy.  220; 

Walsh  V.  Memphis,  C.  &  N.  W. 
R.  Co.,  6  Fed.  797,  2  McCr.  156; 

Hanover  Fire  Ins.  Co.  v.  Keogh, 
7  Fed.  764; 

Maine  r.  Gilman,  11  Fed.  214r 

Connell  v.  Utica,  U.  &  E.  R,  Co., 
13  Fed.  241; 

Boyd  V.  Gill,  19  Fed.  145,  21 
Blatchf.  543; 
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When  a  removal  is  sought  under  the  chiuse  as  to  a  con- 
troversy between  citizens  and  aliens,  it  has  been  held  that  all 
the  parties  on  one  side  must  be  "citizens  of  a  State," '^  and 
all  the  parties  on  the  other  side  "  foreign  states,  citizens,  or 


Walser  v.  Memphis,  C.  &  N.  W. 
R.  Co.,  19  Fed.  152; 

Now  York  v.  Indepeudout  Steam- 
Boat  Co.,  21  Fed.  5P3; 

Saginaw  Gas-Light  Co.  v.  Sagi- 
naw, 28  Fed.  529; 

Grinnoll  v.  Johnson,  28  Fed.  2; 

McEliuurray  v.  Loomis,  31  Fed. 
395; 

Arkansas  Valley  Smelting  Co.  v. 
Cowenhoven,  41  Fed.  450; 

Kane  v.  Indianapolis,  82  Fed.  770; 

Tracy  v.  Morel,  88  Fed.  801; 

Gates  Iron  Works  v.  James  E. 
Pepper  &  Co.,  98  Fed.  449; 

Weller  v.  Hananr,  105  Fed.  19.3; 

Beardsley  v.  Torrey,  2  Fed.  Cas. 
1188,  4  Wash.  C.  C.  286; 

In  re  Frazer,  9  Fed.  Cas.  729,  18 
Alh.  Law  J.  353,  25  Int.  Rev.  Ilee. 
22(5,  6  Reporter  357,  3  Ciu.  Law 
Bui.  668,  7  AVkly.  Dig.  129,  10  Chi. 
Leg.  News  390,  7  Cent.  Law  J.  227, 
26  Pittsb.  Leg.  J.  147; 

Ex  parte  Girard,  10  Fed.  Cas.  436, 
3  Wall.  Jr.  263,  19  Leg.  Int.  412; 

Hubbard  v.  Northern  R.  Co.,  12 
Fed.  Cas.  781,  3  Blatchf.  84,  25  Vt. 
715,  17  Law  Rep.  316; 

Petterson  v.  Chapman,  19  Fed. 
Cas.  385,  13  Blatchf.  395; 

Sawyer  v.  Switzerland  Mar.  Ins. 
Co.,  21  Fed.  Cas.  589,  14  Blatchf. 
451; 

Smith  V.  Rines,  22  Fed.  Cas.  6,39, 
2  Sumn.  338; 

Wilson  V.  Blodget,  30  Fed.  Cas. 
Ill,  4  McLean  363. 

Compare  a  decision  as  to  the 
transfer  of  a  case  from  one  Division 
of  a  District  to  another: 

Mexican  Nat.  C,  T.  &  I.  Co.  v. 
Macdonell,  105  Fed.  266. 


State  cases  supporting  the  text: 

Miller  v.  Lyude,  2  Root  444,  1 
Am.  Dec.  86; 

Broadway  Nat.  Bank  v.  Adams, 
130  Mass.  431; 

Baxter  v.  Proctor,  139  Mass.  151, 
29  N.  E.  542; 

Kennedy  v.  Ehlen,  31  W.  Va.  5^0, 
8S.  E.  398; 

National  Bank  v.  Gallaud,  14 
Wash.  502,  45  Pac.  35; 

Guarantee  Co.  v.  First  Nat.  Bank, 
95  Va.  480,  28  S.  E.  909; 

Young  i\  Oakes,  104  Ga.  62,  30 
S.  E.  423; 

New  Orleans  v.  Seixas,  35  La. 
Ann.  36. 

Contra, 

(Jirardey  v.  Moore,  10  Fed.  Cas. 
444,  3  Woods  397,  4  Am.  Law  T. 
Rei).  (N.  S.)  387,  23  Int.  Rev.  Rec. 
294,  5  Cent.  Law  J.  78,  1  Month. 
Jar.  344; 

National  Union  Bank  r.  Dodge, 
17  Fed.  Cas.  12.39,  25  Int.  Rev.  Rec. 
304,  2  N.  Y.  Law  J.  333. 

^  Whether  this  clause  means 
necessarily  citizens  of  a  single 
State,  or  may  be  enlarged  to  cover 
a  case  where  the  parties  on  one  side 
are  citizens  of  two  or  more  States, 
is  uncertain.     Language  in 

Hervey  v.  Illinois  Midland  R.  Co., 
12  Fed.  Cas.  60,  7  Biss.  103,  8  Chi. 
Leg.  News  274, 

quoted  in  a  succeeding  note  (8),  and 
in 

Sawyer  v.  Switzerlnnd  Mar.  Tiis. 
Co.,  21  Fed.  Cas.  589,  14  Blatchf. 
451, 

implies  the  former;  but   language 
in 
Tracy  v.  Morel,  88  Fed.  801, 
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subjects."  ^  Whether  there  can  be  a  removal  when  tlie  party 
of  one  side  is  a  citizen  of  a  State  (or  States),  and  the  party 
of  the  other  side  is  composed  in  part  of  a  citizen  of  a  different 
State  from  that  of  which  the  other  party  is  a  citizen,  and  in 
part  of  an  alien,  has  led  to  differences  of  opinion  between 
different  Federal  Courts.*^ 


implies  the  latter.  In  neither  case 
is  the  question  decided.  The  lat- 
ter construction  is  directly  ap- 
proved in 

Ballin  v.  Lehr,  24  Fed.  193, 
quoted   in   a  succeeding  note  (8), 
where  a  decision  of   the  question 
was  necessary. 

"  There  can  be  no  removal  if  there 
are  aliens  on  both  sides  of  the  con- 
troversy, or  if  any  alien  is  joined 
with  a  citizen  of  the  same  State  as 
a  citizen  on  the  other  side. 

Sawyer  v.  Switzerland  Mar.  Ins. 
Co.,  21  Fed.  Cas.  589,  14  Blatchf. 
451; 

Welch  V.  Tennent,  4  Cal.  203; 

Calderwood  v.  Hager,  20  Cal.  167. 

^  The  case  which  comes  the  near- 
est to  deciding  that  such  a  suit  is 
not  removable  is 

Tracy  v.  Morel,  88  Fed.  801. 

There  are  expressions  in  other 
cases  lending  color  to  this  view: 

" '  Between  citizens  of  a  State 
and  foreign  states,  citizens,  or  sub- 
jects'  (18  Stat.  470),  is  one  of  the 
conditions  under  which  the  Federal 
Court  has  jurisdiction.  Now 'cit- 
izens of  a  State '  there  means  citi- 
zens of  one  of  the  United  States, 
and  the  suits  contemplated  are  suits 
between  citizens  of  one  of  the 
States  of  the  Union  on  one  side  and 
foreign  states  or  citizens  or  sub- 
jects on  the  other."  Hervey  v. 
Illinois  Midland  Ry.  Co..  12  Fed. 
Cas.  CO,  7  Biss.  103,  8  Chi.  Leg. 
News  274. 

This  quotation  was  made  in  de- 


ciding that  a  suit  to  which  an  alien 
is  a  party  is  not  removable  for  a 
separable  controversy. 

This  doctrine  is  indirectly  sus- 
tained also  by  language  of  the  Su- 
preme Court  used  in  discussing 
the  clause  as  to  a  separable  con- 
troversy. 

King  V.  Cornell,  100  U.  S.  395,  1 
Sup.  Ct.  312,  27  L.  60; 

Merchants'  Cotton  Press  &  S.  Co. 
V.  Insurance  Co.,  151  U.  S.  368,  14 
Sup.  Ct.  367,  38  L.  195. 

But  as  this  question  was  not  in- 
volved, very  little  force  can  be  given 
to  these  chance  expressions. 

Contra :  It  is  held  in  a  case  di- 
rectly involving  the  question, 

Ballin  v.  Lehr,  24  Fed.  193, 
that  there  may  be  a  removal,  al- 
though the  plaintiffs  are  citizens  of 
two  different  States  and  one  of  the 
defendants  is  a  citizen  of  a  third 
State  and  one  an  alien,  for  that 
"  there  are  no  citizens  of  the  same 
State,  nor  citizens  or  subjects  of 
the  same  foreign  country,  on  op- 
posite sides  of  tlie  controversy," 
but  ' '  each  person  on  one  side  is  a 
citizen  of  a  State,  and  each  person 
on  the  other  is  a  citizen  of  another 
State  or  country." 

The  same  theory  of  the  law  is 
maintained  in  a  later  case  directly 
involving  the  question,  in  which 
Judge  Ilanford  reviews  very  care- 
fully the  whole  question : 

Roberts  v.  Pacific  &  A.  Ry.  &  Nav. 
Co.,  104  Fed.  577. 
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The  rules  stilted  iu  this  section  may  sometimes  be  legiti- 
mately applied  by  a  plaintiff  to  forestall  a  removal  by  the 
defendant.  Where  two  or  more  pei-sons  have  a  riglit  to 
bring  sepnrate  suits  against  a  non-resident  defendant,  or  all 
join  as  plaiuliffs  in  one  suit,  in  a  State  court,  they  may  bring 
a  single  suit ;  and  if  in  such  suit  the  citizenship  of  one  plain- 
tiff is  such  that  the  whole  case  is  not  removable,  they  tliereby 
defeat  the  right  which  the  defendant  might  have  to  remove 
the  suits  brought  by  the  other  plaintiffs,  if  each  plaintiff  had 
brought  a  separate  suit.^ 

The  converse  rule  holds  true.  Where  a  plaintiff  has  a 
right  to  sue  upon  a  joint  and  several  cause  of  action,  he  may 
sue  one  person  who  is  liable  to  him  or  he  can  sue  them  all 
as  he  may  elect.^''     It  is  not  material  that  the  plaintiff's  mo- 


9  "  The  complaiuants  had  aright 
to  join  in  enforcing  the  common 
liability  of  the  railroad  company 
upon  its  bills  of  lading,  and,  in  the 
language  of  Chief  Justice  Mar- 
shall, iu  Xew  Orleans  r.  Winter,  1 
Wheat.  91,  4  L.  44,  '  having  elected 
to  sue  jointly  the  Court  is  incapable 
of  distinguishing  their  case,  so  far 
as  respects  jurisdiction,  from  one 
in  which  they  were  compelled  to 
unite.'  This  ruling  has  been  ap- 
proved in  Peninsular  Iron  Co.  v. 
Stone,  121  U.  S.  631,  633,  7  Sup.  Ct. 
1010,  30  L.  1020,  1021. 

"In  the  present  case,  as  in  Pen- 
insular Iron  Co.  i\  Stone,  the  rights 
of  each  of  the  complainants  and  of 
other  marine  insurance  companies 
occupying  the  same  position,  de- 
pend, as  against  the  petitioners  for 
removal,  on  the  alleged  right  of 
the  marine  companies  to  hold  the 
railroad  company  liable,  by  way  of 
subrogation,  upon  its  bills  of  lad- 
ing, and,  as  an  incident  to  that  lia- 
bility, to  collect  the  fire  insurance 
fund  to  the  extent  of  the  railroad 
company's  share  therein.  'Al- 
though, as  between  themselves, 
they  have  separate  and  distinct  in- 


terests, they  joined  in  a  suit  to  en- 
force an  obligation  which  is  com- 
mon to  all;  .  .  .  and  while 
all  the  complainants  need  not  have 
joined  in  enforcing  it,  they  have 
done  so,  and  this,  under  the  rule 
in  Xew  Orleans  v.  Winter,  1  Wheat. 
91,  4  L.  44,  controls  the  jurisdic- 
tion.' Tlie  voluntary  joinder  of 
the  parties  has  the  same  effect  for 
purposes  of  jurisdiction  as  if  they 
had  been  compelled  to  unite." 
Merchants'  Cotton  Press  &  S.  Co. 
i\  Insurance  Co.,  151  U.  S.  368,  14 
Sup.  Ct.  367,  38  L.  195. 

1''  Judge  Baker  says  in 

Kane  v.  Indianapolis,  82  Fed. 
770: 

"  The  Court  cannot  take  juris- 
diction of  a  suit  upon  removal  un- 
der the  statute  conferring  jurisdic- 
tion on  the  Courts  of  the  United 
States,  unless  the  suit  is  one  which 
could  have  been  originally  brought 
in  such  Courts.  In  the  case  of 
Strawbridge  v.  Curtiss,  3  Cranch 
267,  2  L.  435,  it  was  decided  that, 
where  a  joint  interest  is  prosecuted, 
the  jurisdiction  cannot  be  sus- 
tained unless  each  individual  be 
entitled  to  claim  that  jurisdiction. 
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tive  for  suing  all  the  defendants  jointly  in  the  State  court  is 
to  prevent  one  of  thera  from  removing  the  suit  against  him 
to  the  Circuit  Court  of  the  United  States  if  such  defendant 
had  been  sued  alone ;  if  the  plaintiff  in  good  faith  asserts  a 
joint  cause  of  action  against  the  defendants,  they  must  all 
have  the  requisite  citizenship,  diverse  from  that  of  the  plain- 
tiff, to  warrant  a  removal.^^ 

§  131.  A  frjiuduleiit  joinder  of  parties  to  prevent  a  re- 
moval will  be  ineffective.— A  plaintiff  must  act  in  good 
faith.  Where  a  person  against  whom  no  cause  of  action 
exists,  and  whose  citizenship  is  such  as  to  defeat  a  removal 
if  he  were  a  proper  defendant,  is  joined  as  a  co-party  with 
the  real  defendant,  making  on  paper  a  joint  suit,  for  the 
fraudulent  purpose  on  the  part  of  plaintiff  to  prevent  a  re- 


And  in  New  Orleans  v.  Winter,  1 
Wheat.  91,  95,  4  L.  44,  it  was  de- 
cided that  in  a  case  where  the 
plaintiff  might  elect  to  sue  jointly 
or  severally,  having  elected  to  sue 
jointly,  the  case  was  incapable  of 
distinction,  so  far  as  respects  juris- 
diction, from  one  in  which  he  was 
compelled  to  sue  all  jointly.  The 
doctrine  so  declared  has  never  been 
departed  from  by  the  Supreme 
Court  of  the  United  States.  Hence, 
in  any  case  where  the  plaintiff  may 
elect  to  sue  jointly  or  severally,  if 
he  elects  to  sue  jointly,  so  far  as 
respects  jurisdiction,  the  case  must 
be  treated  the  same  as  though  the 
cause  of  action  was  joint.'" 

Compare  post  §  142. 

"  "  One  who  has  a  real  cause  of 
action  for  joint  tort  against  two 
persons  cannot  be  deprived  of  the 
right  to  bring  his  action  against 
both,  and  to  retain  both  in  the  case, 
and  to  have  the  case  heard  witli 
both  as  defendants,  merely  because 
he  joined  them  for  the  purpose  of 
avoiding  the  jurisdiction  of  the 
Federal  Court.  If  the  right  exists, 
the  motive  for  its  exercise  cannot 
defeat  it."     Taft  and  Lurton,  Cir- 


cuit Judges,  in  Warax  v.  Cincin- 
nati, N.  O.  &  T.  P,  R.  Co.,  72  Fed. 
637,  640. 

Very  similar  language  is  used  in 

Hukill  V.  Maysville  &  B.  S.  R. 
Co.,  72  Fed.  745; 

Deere,  Wells  &  Co.  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  85  Fed.  87G; 

Charman  v.  Lake  E.  &  W.  R.  Co., 
105  Fed.  449. 

The  same  doctrine  is  asserted  in 
a  suit  by  a  resident  of  the  State 
against  a  foreign  railroad  company, 
and  its  resident  employes  joined  to 
pi*event  a  removal,  for  damages  for 
trespassing  upon  plaintiff's  land 
and  taking  gravel  therefrom, 

Illinois  Cent.  R.  Co.  v.  Le  Blanc, 
74  Miss.  626,  21  So.  748; 
in  a  suit  by  a  resident  administra- 
tor against  a  foreign  railroad  com- 
pany, and  its  resident  fireman  and 
engineer  joined  to  prevent  a  re- 
moval, for  damages  for  causing  the 
death  of  the  plaintiff's  decedent, 

Chesapeake  &  O.  R.  Co.  v.  Dixon, 
—  Ky.  — ,  47  S.  W.  615,  20  Ky.  Law 
Rep.  792,  affirmed  by  Supreme 
Court  of  United  States,  s.  c,  179 
U.  S.  131,  21  Sup.  Ct.  67,  45  L.  — . 
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moval  by  the  real  defendant,  the  courts  will  not  permit  such 
joinder  to  be  effective  for  that  purpose ; '  so  the  presence  of 


§131. 

1  Cases  cited  in  note  4  to  this  sec- 
tion; 

Prince  v.  Illinois  Cent.  R.  Co.,  98 
Fed. 1 ; 

Diirkoo  V.  Illinois  Cent.  R.  Co.,  81 
Fed. 1; 

Shepherd  v.  Bradstreet  Co.,  65 
Fed.  142; 

Arrowsmith  v.  Nashville  &  D.  R. 
Co.,  57  Fed.  165; 

Dow  V.  Bradstreet  Co.,  46  Fed. 
824. 

Query, 

Smith  V.  Rines,  22  Fed.  Cas.  639, 
2  Sumn.  338. 

Contra, 

New  Jersey  v.  Babcock,  18  Fed. 
Cas.  82,  4  Wash.  C.  C.  344. 

An  effective  remedy  for  such  a 
fraud  may  be  sometimes  adminis- 
tered by  a  State  court.     In 

Yawkey  v.  Richardson,  9  Mich. 
529,  81  Am.  Dec.  769, 
the  facts  were  these:  Richardson 
and  another,  citizens  of  Michigan, 
began  a  suit  in  the  Saginaw  circuit 
court  of  that  State,  against  Yaw- 
key,  a  citizen  of  Illinois,  for  goods 
sold  and  delivered.  The  defendant 
appeared  and  filed  his  petition  and 
bond  for  a  I'emoval  of  the  suit  to 
the  Circuit  Court  of  the  United 
States,  whereupon  the  plaintiffs 
discontinued  the  suit.  Then  they 
brought  a  new  suit  upon  tlie  same 
cause  of  action  against  Yawkey 
and  one  Emerson,  a  citizen  of  Michi- 
gan, thereby  making  the  suit  not 
removable,  upon  the  face  of  the  pa- 
pers. The  evidence  to  make  out 
plaintiffs'  case  at  the  trial  "had 
no  tendency  to  shovs^  any  but  sole 
transactions  of  Yawkey."  Tlie 
plaintiffs  were  granted  leave  to 
discontinue  and  did  discontinue  as 


to  Emerson,  he  having  given  plain- 
tiiTs  a  stii)uhiLion  consenting  there- 
to; and  the  plaiulilTs  had  judgment 
against  Yawkey.  The  supreme 
court  of  Michigan  upon  writ  of  er- 
ror said: 

"  It  appears  aihrmatively,  from 
their  own  showing,  that  plaintiffs 
did  not  proceed  to  trial  by  inad- 
vertence, for  the  stipulation  of  Em- 
erson was  dated  several  montlis 
before.  The  evidence  introduced 
by  them  shows  conclusively  the 
impossibility  of  any  mistake  about 
parties.  It  is  not  the  case  of  a 
partnership,  where  it  is  sometimes 
difficult  to  bring  home  the  relation; 
neither  is  it  analogous  to  those 
cases  in  which  a  party  sued  is 
found  to  be  exempt,  or  incapaci- 
tated. The  evidence  shows  affirma- 
tively that  there  never  could  have 
been  any  proper  reason  for  joining 
Emerson.  There  was,  therefore, 
no  foundation  for  any  such  action 
as  was  had.  The  affidavits  intro- 
duced by  the  defendant,  which  were 
held  by  the  court  below  to  present 
no  valid  objection  to  a  discontinu- 
ance, explain  why  another  defend- 
ant was  joined  with  Yawkey.  The 
object  was  manifestly  to  defeat  his 
opportunity  of  removing  the  cause, 
and  was  a  gross  fraud  perpetrated 
to  deprive  him  of  a  legal  right.  If 
such  crooked  devices  can  be  prac- 
tised in  courts  of  law  with  impu- 
nity, the  administration  of  justice 
will  incur  odium  and  distrust,  and 
will  deserve  them." 

The  judgment  which  plaintiff 
won  by  such  fraud  was  reversed 
without  directions  for  a  new  trial, 
the  conclusion  of  the  court  being 
stated  thus: 

"As  the  discontinuance  against 
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a  plaintiff  fraudulently  joined  to  prevent  a  removal  by  the 
defendant  will  not  avail  to  defeat  such  removal.'-^ 

Where  fraud  is  properly  pleaded  in  the  petition  for  re- 
moval, the  State  court  must  ''  accept  said  petition  "  as  true. 
But  clear  and  convincing  proofs  of  such  fraud  is  required  to 
authorize  the  Federal  Court  to  retain  jurisdiction  after  re- 
moval if  the  plaintiff  moves  to  remand  the  cause  to  the  State 
court.'*     It  will  not  suffice  to  prevent  the  remanding  of  a 


Emerson  has  put  him  out  of  the 
case,  aud  as  a  discontinuance 
against  one,  except  when  permit- 
ted by  law,  is  a  total  discontinu- 
ance, we  are  compelled  to  reverse 
the  judgment  entirely." 

2  McHeury  v.  New  York,  P.  &  O. 
R.  Co.,  25  Fed.  65. 

3  All  issues  of  fact  are  triable  in 
the  United  States  Circuit  Court, 
and  not  in  the  State  court;  so  if 
the  petition  for  removal,  conceding 
it  to  be  true,  makes  a  showing  of 
fraud  sufficient  to  authorize  a  re- 
moval, the  State  court  should  grant 
the  removal,  aud  permit  the  ques- 
tion of  fraud  to  be  tried  in  the 
United  States  Circuit  Court,  if  the 
plaintiff  wishes  to  contest  the  alle- 
gations of  fraud. 

Post  §  177. 

4  In 

Plymouth      Consolidated     Gold 
Mining    Co.    v.    Amador   &   Sacra- 
mento Canal  Co.,   118  U.  S.  264,  6 
Sup.  Ct.  1034,  30  L.  232, 
the  Supreme  Court  said : 

"It  is  claimed,  however,  that,  as 
the  answers  show  that  the  Plym- 
outh Company  is  the  real  defend- 
ant, and  the  petition  alleges  that 
the  others  are  nominal  parties  only, 
and  joined  with  that  company  as 
'sham  defendants'  to  prevent  a 
removal,  the  suit  must  be  treated 
as  in  legal  effect  against  tlie  New 
York  corporation  alone,  and,  there- 
fore, removable.     So    far   as   the  | 


complaint  goes,  all  the  defendants 
are  necessary  and  proper  parties. 
A  judgment  is  asked  against  them 
all,  both  for  an  injunction  and  for 
money.  Hayward  and  Hudson  are 
admitted  by  the  answer  to  be  offi- 
cers of  the  corporation,  aud  Mont- 
gomery its  superintendent.  These 
persons  are  all  citizens  of  Califor- 
nia, and  amenable  to  process  in 
that  State.  It  is  not  denied  that 
they  are  all  actively  engaged  in 
the  oi)erations  of  the  company; 
and  Montgomery,  as  tlie  superin- 
tendent of  its  mines  and  mills, 
must  necessarily  be  himself  pcr- 
.sonally  connected  with  the  alleged 
wrongful  acts  for  which  the  suit 
was  brought.  It  is  undoubtedly 
true  that  if  the  company  has  a 
good  defense  to  the  action,  that 
defense  will  inure  to  the  benefit 
of  all  the  other  defendants;  but  it 
by  no  means  follows  that,  if  tlie 
company  is  liable,  the  other  de- 
fendants may  not  be  equally  so, 
and  jointly  with  the  company.  It 
is  possible,  also,  that  the  company 
may  be  guilty  and  the  other  de- 
fendants not  guilty,  but  the  plain- 
tiff in  its  complaint  says  they  are 
all  guilty,  and  that  presents  the 
cause  of  action  to  be  tried.  Each 
party  defends  for  himself,  but  un- 
til his  defense  is  made  out,  the  case 
stands  against  him,  and  the  rights 
of  all  must  be  governed  accordingly. 
Under    these    circumstances     the 
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suit  so  removed,  to  prove  that  the  plaintiff  has  not,  in  fact, 
any  cause  of  action  against  one  defendant,  against  whom  he 
is  in  good  faith  prosecuting  his  suit ;  such  evidence  goes  to 
the  merits,  not  to  the  jurisdiction.^ 

§  132.  The  citizenshii»  of  nominal  or  formal  parties 
does  not  affect  the  removahilily  of  a  suit In  determin- 
ing whether  a  suit  is  removable  from  a  State  court  to  a  Cir- 
cuit Court  of  the  United  States,  the  citizenship  of  nominal 
or  formal  parties  vrill  be  disregarded.^     But  the  citizenship 


averments  in  the  petition,  that  the 
defendants  were  wrongfully  made 
to  avoid  a  removal  can  be  of  no 
avail  in  the  Circuit  Court  upon  a 
motion  to  remand,  until  they  are 
proven,  and  that,  so  far  as  the 
present  record  discloses,  was  not 
attempted.  The  affirmative  of  this 
issue  was  on  the  petitioning  de- 
fendant. That  corporation  was 
the  moving  party,  and  was  bound 
to  make  out  its  case. 

"The  order  remanding  the  cause 
is  affirmed." 

Other  cases  asserting  that  the 
burden  of  proof  of  fraud,  iu  such 
cases,  on  motion  to  remand  in  the 
United  States  Circuit  Court,  is  on 
the  removing  defendant: 

Louisville  &  N.  R.  Co.  v.  Wange- 
lin,  132  U.  S.  599,  10  Sup.  Ct.  203, 
33  L.  474; 

McCormick  v.  Illinois  Cent.  R. 
Co.,  100  Fed.  250; 

Prince  v.  Illinois  Cent.  R.  Co., 
98  Fed.  1; 

Doremus  v.  Root,  94  Fed.  760; 

Landers  v.  Felton,  73  Fed.  311; 

Warax  v.  Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  72  Fed.  637; 

Hukill  V.  Maysville  &  B.  S.  R. 
Co.,  72  Fed.  745; 

Golden  v.  Bruning,  72  Fed.  2. 

6 "The  argument  in  support  of 
the  jurisdiction  of  the  Federal 
Court  is  that  the  Louisville  nnd 
Nashville   Railroad  Company  was 


the  only  real  defendant,  because,  at 
the  time  of  the  trespass  complained 
of,  the  other  defendant  was  not  in 
existence.  Bui  this  was  a  matter 
affecting  the  merits  of  the  case, 
and  one  which  the  plaintiff  was 
entitled  to  deny  and  disprove  at 
the  trial  upon  the  issues  joined  by 
the  pleadings.  Both  the  defend- 
ants were  sued  and  served  as  cor- 
porations, and  pleaded  as  such,  in 
the  State  court;  and  it  is  not  de- 
nied that  each  of  them  was  a  cor- 
poration when  the  action  was 
brought.  The  question  whether 
one  of  them  was  in  existence  as  a 
corporation  at  the  time  of  the  al- 
leged trespass  did  not  affect  the 
question  whether  it  could  be  now 
sued,  but  the  question  of  its  liabil- 
ity in  the  action;  in  other  words, 
not  the  jurisdiction,  but  the  merits, 
to  be  determined  when  the  case 
came  to  trial.  It  could  not  be 
tried  and  determined  in  advance, 
as  incidental  to  a  petition  by  a 
co-defendant  to  remove  the  case 
into  the  Circuit  Court  of  the  United 
States."  Louisville  &  X.  R.  Co.  v. 
Wangelin,  132  U.  S.  599,  10  Sup.  Ct. 
203,  33  L.  474. 

Contra, 

Collins    V.  Wellington,    31    Fed. 
244. 

§  132. 

1  Wilson   r.    Oswego    Twp.,    151 
U.  S.  5G,  14  Sup.  Ct.  259,  38  L.  70; 
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of  proper  parties,  though  they  be  not  indispensable  or  neces- 
sary parties,  cannot  be  ignored  in  determining  Federal  juris- 
diction.2 

Some  Federal  Judges  at  Circuit  apparently  proceeded  on 
the  theory  that  whenever  the  citizenship  of  a  party  was  such 
as  to  prevent  a  removal,  this  was  sufficient  warrant  to  ad- 
judge him  a  formal  or  nominal  party  and  disregard  his  pres- 


M(u-yland  ex  rel.  Markley  v.  Bald- 
win, 112  U.  S.  490,  5  Sup.  Ct.  278, 
28  L.  822; 

Bacon  v.  Rives,  100  U.  S.  99,  1 
Sup.  Ct.  3,  27  L.  69; 

Kelfe  1-.  Rundle,  103  U.  S.  222,  20 
L.  337; 

Wood  V.  Davis,  18  How.  467,  15 
L.  460; 

Shattuck  V.  North  British  &  Mer. 
Ins.  Co.,  19  U.  S.  App.  215,  7 
C.  C.  A.  386,  58  Fed.  009; 

Lake  St.  El.  R.  Co.  v.  Ziegler, 
39  C.  C.  A.  431,  99  Fed.  114; 

Missouri  v.  Alt,  73  Fed.  302; 

Missouri  v.  New  Madrid  County, 
73  Fed.  .304; 

New  York  Const.  Co.  v.  Simon, 
53  Fed.  1; 

Chattanooga,  R.  &  C.  R.  Co.  v. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co., 
44  Fed.  456; 

Henderson  v.  Cabell,  43  Fed.  257; 

May  V.  St.  John,  ,38  Fed.  770; 

Sioux  City  &  D.  M.  Ry.  Co.  v. 
Chicapo,  M.  &  St.  P.  Ry.  Co.,  27 
Fed.  770; 

Cooke  V.  Seligman,  7Fed.  263,  17 
Blatchf.  452; 

Ruckman  r.  Ruckman,  1  Fed. 
587; 

Calloway  v.  Ore  Knob  Copper 
Co.,  74  N.  C.  200. 

The  rule  in  removal  cases  is  well 
stated  in  tlie  first  head-note  to 

Ward  V.  Arrcdendo,  29  Fed.  Cas. 
167,  1  Paine  410: 

"  The  Circuit  Courts  are  not 
deprived     of     their     jurisdiction, 


where  it  arises  from  the  citizen- 
ship or  alienage  of  parties,  by  the 
joining  of  a  mere  nominal  party, 
who  does  not  possess  tlie  requisite 
character.  But  where,  in  equity, 
a  decree  against  such  party  is  es- 
sential to  the  relief  sought,  he  is 
not  a  mere  nominal  party." 

This  rule  was  long  ago  asserted 
as  to  original  jurisdiction  in 

Wormley  v.  Wormley,  8  Wiieat. 
421,  5  L.  651  (1823), 
and   the   subject    is    discussed  at 
length  in 

West  V.  Randall,  29  P'ed.  Cas. 
718,  2  Mason  181  (1820). 

2  Wilson  V.  Oswego  Twp.,  151 
U.  S.  56,  14  Sup.  Ct.  259,  38  L.  70; 

Pittsburgh,  C.  &  St.  L,  Ry.  Co. 
V.  Baltimore  &  O.  R.  Co.,  22  U.  S. 
App.  359,  10  C.  C.  A.  20,  61  Fed. 
705; 

James  v.  Thurston,  6  R.  I.  428. 

Contra : 

Nat.  Bank  v.  Wells  River  Manuf  g 
Co.,  7  Fed.  750; 

New  York  v.  New  Jersey  S.  B.  T. 
Co.,  24  Fed.  817; 

Withers  v.  John  Hopkins  Place 
Sav.  Bank,  104  (5a.  89,  ,30  S.  E.  766. 

The  citizenship  of  persons  who 
would  be  proper  parties  to  a  suit, 
but  who  are  not  in  fact  made  par- 
ties, is  not  material  upon  the  ques- 
tion of  the  removability  of  the  suit. 

Fisher  v.  Shropshire,  147  U.  S. 
133,  13 Sup.  Ct.  201,  ,37  L.  109;  s.  c, 
Shropshire  v.  Lyle,  31  Fed.  694. 
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ence  on  the  record,  no  matter  how  indispensable  a  party  to 
the  suit  he  might  be.  But  the  Supreme  Court  hjis  reversed 
or  overruled  these  cases,  and  confined  the  doctrine  of  formal 
or  nominal  parties  within  reasonable  limits. 

In  a  suit  upon  an  official  or  other  bond,  the  rehitor  is  the 
real  party  in  interest.  His  citizenship  is  controlling  upon 
the  question  of  Federal  jurisdiction.'^  'J'he  obligee  in  tlie 
bond,  such  as  the  State,  or  United  States,  or  the  governor,  or 
other  officer,  in  whose  name  the  suit  is  brought,  is  a  nominal 
plaintiff  only.^ 


8  "  The  case  must  be  treated,  so 
far  as  the  jurisdiction  of  the  Circuit 
Court  is  coucerued,  as  though  Stan- 
ton was  alone  named  as  plaintifE." 
Indiana  ex  reh  Stanton  v.  Glover, 
155  U.  S.  513,  15  Sup.  Ct.  186,  39 
L.  243,  a  suit  on  a  township  trus- 
tee's bond. 

"When  .  .  .  the  State  or  the 
governor  of  a  State  is  a  mere  figure- 
head, or  nominal  party,  in  a  suit 
on  a  sheriff's  or  administrator's 
bond,  .  .  .  the  real  party  in 
interest  is  taken  into  account  on 
the  question  of  citizenship."  New 
Orleans  v.  Whitney,  138  U.  S.  595, 
11  Sup.  Ct.  428,  34  L.  1102. 

Other  cases  are  cited  in  the  next 
succeeding  note  to  this  section. 

*"In  the  present  case,  the  State 
is  a  mere  nominal  party;  she  could 
not  prevent  the  institution  of  the 
action  nor  control  the  proceedings 
or  the  judgment  therein.  The  case 
must  be  treated,  so  far  as  the  ju- 
risdiction of  the  Circuit  Court  of 
the  United  States  is  concerned,  as 
though  Markley  was  alone  named 
as  plaintiff;  and  the  action  was 
properly  removed  to  that  Court." 
Maryland  ex  rel.  Markley  v.  Bald- 
win, 112  U.  S.  490,  5  Sup.  Ct.  278, 
28  L.  822. 

Other  like  cases: 

McNutt  V.  Bland,  2  How.  9,  11  L. 
159  J 


Browne  v.  Strode,  5  Cranch  .303, 
3  L.  108; 

Tenn.  v.  Hill,  22  U.  S.  App.  1,  fl  C. 
C.  A.  326, 60  Fed.  100r>,  24  L.  K.  A.  170 ; 

United  States  v.  Henderlong,  102 
Fed.  2,  especially  at  p.  5 ; 

Missouri  v.  Bowles  Milling  Co., 
80  Fed.  161 ; 

Missouri  v.  Alt,  73  Fed.  302; 

Missouri  v.  New  Madrid  County, 
73  Fed.  304; 

Arkansas  v.  Ball,  1  Fed.  Cas. 
1121,  Hempst.  541; 

United  States  v.  Douglas,  113 
N.  C.  190,  18  S.  E.  202. 

Federal  jurisdiction,  upon  the 
ground  of  diverse  citizenship,  was 
affirmed  to  exist  of  a  suit  brought 
in  a  Circuit  Court  by  a  resident 
ex-marshal  of  the  United  States, 
for  the  use  of  non-resident  plain- 
tiffs in  attachment,  upon  a  bond 
given  by  resident  defendants  to 
procure  the  release  of  property  at- 
tached by  such  marshal  when  in 
office. 

"The  bond  was  given  to  the  mar- 
shal in  pursuance  of  the  statute  of 
Wisconsin,  regulating  proceedings 
against  debtors  by  attachment,  and 
in  name  of  Hutchinson  [the  ex- 
marshal]  was  merely  formal  [in  a 
suit  on  the  bond],  as  he  had  no  in- 
terest in  the  suit.  The  real  plain- 
tiffs were  those  named  in  the  decla- 
ration, for  whose  use  the  suit  was 


350 


THE   REMOVAL   OF   CAUSES. 


[§132 

The  State  is  the  real  plamtiff  in  a  suit  for  a  mandamus  to 
compel  the  perforinaiice  of  a  public  duty,  as  in  a  suit  in  the 
name  of  a  State  on  the  relation  of  a  city  to  compel  a  railroad 
company  to  construct  a  street  crossing.^ 

The  reports  furnish  many  other  illustrations  of  who  are 
formal  defendants  whose  presence  upon  the  record  does  not 
affect  Federal  jurisdiction  by  removal.'' 


brought,  and  who  are  averred  to 
be  citizens  of  New  York."  Huff 
V.  Hutchinson,  14  How.  586,  14  L. 
553. 

The  same  doctrine  is  stated  in  a 
removal  case. 
Wortsman  v.  Wade,  77  Ga.  651. 
In 

Smith  V.   Packard,  39  C.   C.   A. 
294,  98  Fed.  793, 

suit  was  brought  by  the  plaintiff 
in  attachment  in  his  own  name 
upon  a  forthcoming  bond  given  to 
the  sheriff;  and  it  was  held  that  he 
sued  in  his  own  right,  and  not  as 
assignee  of  the  sheriff,  so  that  Fed- 
eral jurisdiction  was  not  affected 
by  the  citizenship  of  the  sheriff, 
he  being  but  a  nominal  party  to 
the  bond. 

Compare  post  §  137; 
Patterson  v.  Mater,  26  Fed.  31. 
^  "  The  State  is  the  real  party  in 
interest,  and  therefore  tlie  case  is 
not  within  the  jurisdiction  of  the 
Circuit  Court."  Ohio?).  Columbus 
&  X.  R.  Co.,  48  Fed.  626. 

Compare,  as  to  mandamus  suits 
generally,  ante  §51,  and  as  to  suits 
to  which  a  State  is  a  party,  ante 
§  125. 

•*  (A)  Where  persons,  citizens  of 
the  same  State  as  plaintiffs,  who 
ought  regularly  to  join  as  co-plain- 
tiffs but  who  decline  to  do  so,  are 
therefore  made  defendants,  they 
are  nominal  defendants  only. 

Edgerton  i-.  Gilpin,  8  Fed.  Cas. 
305,  3  Woods  277. 


Compare  post  §  133. 
(B)  Where  suit  was  brought 
against  trustees  and  cestuis  que 
trust,  Justice  Strong  held  tiie  latter 
to  be  formal  defendants — they  were 
fully  rejiresented  by  their  trustees. 
Taylor  r.  Rockefeller,  23  Fed.  Cas. 
792,  .35  Leg.  Int.  284,  18  Am.  Law 
Reg.  ( N.  S. )  298,  7  Cent.  Law  J.  349, 
7  N.  Y.  AVkly.  Dig.  3,  6  Reporter 
226,  6  Wkly.  Notes  Cas.  283,  25 
Pittsb.  Leg.  J,  182,  24  Int.  Rev.  Ilec. 
245. 

Cestuis  que  trust  need  not  neces- 
sarily be  joined  as  defendants  with 
a  trustee  to  make  the  judgment 
binding  upon  them  in  a  suit  against 
him  by  a  stranger  to  avoid  the  trust; 
a  judgment  against  the  trustee 
binds  them. 

Kerrison  v.  Stewart,  93  U.  S.  155, 
23  L.  843; 

Vetterlein  v.  Barnes,  124  U.  S. 
169,  8 Sup.  Ct.  441,  31  L.  400; 

Rejall  V.  Greenhood,  35  C.  C.  A. 
97,  92  Fed.  945. 

Justice  Strong  in  Taylor  v.  Rocke- 
feller, supra,  decides  them  to  be 
formal  defendants  if  joined;  but 
from  the  reasoning  in  Vetterlein  v. 
Barnes,  supra,  it  seems  that  cestuis 
que  trust,  when  not  necessary,  are 
at  least  proper,  defendants,  to  a  suit 
involving  a  trust  estate.  If  proper 
though  unnecessary  parties,  their 
presence  as  defendants  cannot  be 
ignored  when  determining  the  re- 
movability of  a  suit. 
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The  citizensliip  of  all  substantial  parties  must  be  consid- 


Cases  cited  in  note  2  to  this  sec- 
tion; 

Springer  v.  Sheets,  115  N.  C.  370, 
20  S.  E.  4t)9. 

Judfjfe  Woods  wont  to  the  other 
untenable  extreme.  A  trustee  in 
a  mortgage  who  (luclined  to  act,  al- 
tliough  he  had  not  been  removed, 
was  hekl  in  one  case  by  him  to  be 
a  nominal  party  to  a  foreclosure 
suit,  wher(!  the  holder  of  the  bonds 
secured  by  the  mortgage  was  an 
active  party  to  the  suit. 

Hack  V.  Chicago  &  G.  S.  R.  Co., 
23  Fed.  35(j. 

Compare 

Lake  St.  El.  R.  Co.  v.  Ziegler,  39 
C.  C.  A.  431,  99  Fed.  114. 

"  A  trustee  in  a  trust  deed  is  a 
necessary  party  to  a  suit  to  fore- 
close. Walsh  V.  Truesdell,  1  111. 
App.  12();  Lambert  v.  Hyers,  22  111. 
App.  616."  Maher  v.  Tower  Hotel 
Co.,  94  Fed.  225. 

"  Such  a  trustee,  instead  of  being 
a  formal  or  nominal  party,  is  a  nec- 
essary party  where  the  beneficiary 
seeks  a  decree  of  foreclosure." 
Shipp  V.  Williams,  22  U.  S.  App. 
380,  10  C.  C.  A.  247,  02  Fed.  4, 
citing  McRae  v.  Branch  Bank,  19 
How.  376,  15  L.  688;  Knapp  v. 
Troy  &  B.  R.  Co.,  20  Wall.  117, 
22  L.  328;  Gardner  v.  Brown,  21 
Wall.  36,  22  L.  527;  Thayer  v.  Life 
Association,  112  U.  S.  717,  5  Sup. 
Ct.  355,  28  L.  864;  Peper  v.  For- 
dyce,  119  U.  S.  469,  7  Sup.  Ct.  287, 
30  L.  435. 

(C)  A  defendant  to  a  suit  attack- 
ing the  validity  of  railway  bonds, 
who  has  none  of  such  bonds  in  his 
possession,  and  disclaims  any  in- 
terest therein,  is  a  nominal  defend- 
ant. 

Chicago,  St.  L.  &  N.  O.  K.  Co.  v. 


McComb,  5  Fed.  Cas.  <)0(;,  17 
Hlatchf.  371,  9  Reporter  569. 

(D)  The  oiUcers  are  nominal  de- 
fendants to  a  suit  against  a  corpo- 
ration and  its  orticirs,  whore  tiio 
sole  relief  sought  is  against  the 
corporation. 

Pond  V.  Sibley,  7  Fed.  129,  19 
Blatchf.  189; 

Hatch  V.  Chicago,  R.  I.  &  P.  R, 
Co.,  11  Fed.  Cas.  799,  6  iilatchf.  1(15. 

When,  however,  relief  is  sought 
against  the  officers,  as  when  dis- 
covery is  sought  from  them,  they 
are  substantial,  not  nominal,  de- 
fendants. 

Fox  V.  Mackay,  60  Fed.  4; 

Doyle  V.  San  Diego  L.  &  T.  Co., 
43  Fed.  349; 

Dictum  in  Hatch  case,  supra. 

Contra, 

Nat.  Bank  v.  Wells  River  Mfg. 
Co.,  7  Fed.  750. 

When  a  judgment  is  sought  di- 
recting a  corporation  to  issue  to 
plaintiff  a  certificate  of  stock,  the 
president  of  the  company,  whose 
duty  it  is  to  sign  the  certificate  if 
issued,  is  a  proper  party  defendant 
to  join  with  the  company. 

Ryan  u.  Seaboard  &  R.  R.  Co.,  89 
Fed.  397. 

The  directors  are  not  formal  de- 
fendants to  a  suit  against  a  ciirpora- 
tion  and  its  directors  to  cancel  plain- 
tiff's subscription  to  the  stock  of 
the  company  and  recover  a  judg- 
ment for  the  sums  already  paid 
thereon. 

"The  plaintiffs  have  sued  the  de- 
fendants jointly,  as  they  had  a  right 
to  do,  and  they  must  be  treated  as 
joint  defendants,  and  real  parties 
to  the  controversy."  Seddon  v. 
Virginia,  T.  &  C.  S.  «fe  I.  Co.,  36 
Fed.  6,  1  L.  R.  A.  108. 
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ered  in  determining  the  removability  of  a  suit  from  a  State 
court  to  a  Circuit  Court  of  the  United  States.' 


(E)  Where  a  plaintiff  brings  a  suit 
to  recover  a  sum  of  mouey  alleged 
to  be  due  him  from  the  real  defend- 
ant, and  joins  as  defendants  per- 
sons who  are  alleged  to  "have  or 
claim  to  have  adversely  to  said  plain- 
tiff, some  interest  in  or  lien  upon 
the  moneys  due  said  plaintiff,"  such 
persons  so  joined  are  nominal  de- 
fendants. 

yhattu(3k  V.  Xorth  British  &  Mer. 
Ins.  Co.,  19  U.  S.  App.  215,  7  C.  C. 
A.  38G,  58  Fed.  609. 

( F  j  Where  a  plaintiff  attempts  to 
state  a  cause  of  action  against  two 
defendants,  but  wholly  fails  to  do 
so  as  to  one  of  them,  there  are  cases 
holding  the  defendant  against 
Avhora  no  cause  of  action  is  stated 
a  nominal  defendant.  | 

"  Where  there  has  been  a  tort  com- 
mitted by  one  party,  the  plaintiff 
cannot  join  another  and  merely 
nominal  party,  as  defendant,  so  as 
to  prevent  a  removal  to  which  the 
real  defendant  is  entitled."  Nel- 
son V.  Hennessey,  33  Fed.  113. 

In  each  of  the  following  cases 
it  was  held  tliat  one  or  more  of  the 
defendants  appeared  to  be  formal 
parties,  for  the  reason  that  no  cause 
of  action  was  stated  against  them 
in  the  complaint  of  plaintiff: 

Arapahoe  County  v.  Kansas  Pac. 
H.  Co.,  1  Fed.  Cas.  1080,  4 Dill.  277, 
5  Cent.  Law  J.  102,  9  Chi.  Leg.  News 
369,  4  Law  &  Eq.  Rep.  181 ; 

Arrowsmith  v.  Nashville  &  D.  R. 
Co.,  57  Fed.  165; 

Ilukill  V.  Maysville  &  B.  S.  R.  Co., 
72  Fed.  745. 

In  Nelson  v.  Hennessey,  supra, 
a  suit  was  brought  by  the  adminis- 
trator of  a  decedent,  killed  by  the 
fall  of  a  building,  against  the  owner 

"  For  note  7, 


of  the  building  and  his  tenant  to  re- 
cover damages  for  decedent's  death. 
Judge  (now  Justice)  Brewer  de- 
cided that  the  complaint  stated  no 
cause  of  action  against  the  tenant, 
that  he  was  a  nominal  defendant, 
and  that  the  landlord  might  remove 
the  suit  as  if  he  were  the  sole  de- 
fendant. 

In  another  case,  suit  was  brought 
against  the  receiver  of  a  railroad 
and  a    locomotive    engineer    em- 
ployed by  him  to  recover  damages 
for  personal  injuries.     The  Court 
decided  that  the  engineer  was  a 
nominal  defendant,  no  cause  of  ac- 
tion being  stated  against  him,  and 
that  his   presence   as  a  defendant 
did  not  prejudice  the  right  of  the 
non-resident  receiver  to  remove  the 
suit  from  a  State  court  to  the  Cir- 
cuit Court  of  the  United  States. 
Rivers  v.  Bradley,  53  Fed.  305. 
Compare  i'>ost  §  144. 
When  a  railroad  is  in  the  hands 
of  a  receiver  appointed  by  a  court 
in  adversary  proceedings  against 
the  company  owning  the  road  or  its 
lessee,   the   company    owning  the 
road  is  not  liable  for  the  torts  of 
the  servants  of  the  receiver;  hence 
the  company  owning  the  road,  if 
joined  as  such,  is  held  a  nominal 
defendant  to  a  suit  against  the  re- 
ceiver of  a  lessee  company  for  dam- 
ages for  a  tort  of  his  servants  in 
operating  the  railroad. 

Chamberlain  u.  New  York,  L.  E. 
&  W.  R.  Co.,  71  Fed.  636. 

There  is  grave  doubt  of  the  cor- 
rectness of  some  of  these  decisions; 
compare 
Ante  §  44; 

Hax  V.  Caspar,  31  Fed.  499. 
(G)    Where   a  suit    is    brought 
see  p.  353. 
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A  party  in  possession  of  tlio  property  or  money  souglit  to 
be  recovered  in  an  action,  is,  as  a  general  rule,  a  substantial 
and  not  a  nominal  party,"^  even  if  he  be  indifferent  ;ia  to 
which  of  the  otlier  parties  shall  succeed  in  recovering  it.'-* 


against  a  railroad  company  and  a 
sheriff  and  commissiouors  to  ap- 
praise damages  :ipi)()inted  by  him, 
to  eujdiu  proceodiiij^s  by  the  rail- 
road company  to  appropriate  land 
for  a  right  of  way,  the  sheriff  and 
commissioners  are  held  to  be  nom- 
inal defendants. 

Sioux  City  &  D.  M.  Ry.  Co.  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  27 
Fed.  770. 

The  oflScer  of  tho  State  court 
whose  duty  it  is  to  make  the  sale, 
is  held  in  one  case  to  be  a  formal 
party  to  a  suit  to  set  aside  a  decree 
of  a  State  court  foreclosing  a  mort- 
gage and  to  enjoin  a  sale  under  the 
decree,  if  made  a  defendant  with 
the  judgment  plaintiff. 

Carver  v.  Jarvis-Conklin  Mort. 
Tr.  Co.,  73  Fed.  9. 

Compare  cases  cited  in  note  21 
(C)  to  this  section. 

(H)  The  taxing  officers  are  held 
nominal  defendants  to  a  suit  by  a 
township  against  holders  of  its 
bonds  and  the  officers  of  the  State 
and  county  whose  duty  it  is  to  levy 
and  collect  taxes,  to  declare  void 
certain  bonds  of  the  township,  per- 
petually enjoin  their  collection, 
and  enjoin  the  State  and  county 
officers  from  levying  and  collecting 
taxes  to  pay  them. 

Aroma  v.  Auditor,  2  Fed.  .33,  9 
Biss.  289. 

The  same  result — the  removal  of 
the  cause — was  reached  in  a  similar 
suit,  but  in  which  two  tax-payers 
joined  the  township  as  co-plaintiffs, 
upon  the  theory  of  the  re-arrange- 
ment of  the  parties,  discussed  post  i 

9  For  note  9, 

23 


§  133.  The  township,  tlio  tax- 
payers, and  tho  State  and  county 
ofKcers  were  arranged  on  one  side 
of  the  controversy  as  to  the  validity 
of  the  bonds,  and  the  nou-residcut 
bondholder  upon  the  other. 

Ilarter  u.  Kernochan.  103  U.  S. 
0(52,  20  L.  411. 

In  later  cases  removals  were  de- 
nied because  some  of  tlio  bond- 
holders were  residents  of  tho  same 
State  as  tho  plaintiffs. 

Brown  v.  Trousdale,  138  U.  S. 
389,  11  Sup.  Ct.  308,  34  L.  987; 

Anderson  v.  Bowers,  40  Fed.  708. 

(I)  A  man  who  has  been  given  an 
option  to  purchase  a  tract  of  land, 
but  who  has  not  yet  elected  to  do 
so,  if  joined  as  such,  is  a  nominal 
defendant  to  a  suit  for  the  recovery 
of  possession  thereof  from  his  pro- 
posed vendor. 

Garrard  v.  Silver  Peak  Mines,  76 
Fed.  1. 

^  Cases  cited  in  notes  8,  9,  17, 
18,  19,  20,  21  to  this  section. 

**  ( A)  A  tenant  in  possession  of  real 
estate  sought  to  be  recovered  in 
ejectment  is  not  a  formal,  but  is  a 
substantial,  party  to  the  suit. 

Phelps  V.  Oaks,  117  U.  S.  236,  6 
Sup.  Ct.  714,  29  L.  888; 

Beard sley  v.  Torrey,  2  Fed.  Cas. 
1188,  4  Wash.  C.  C.  286; 

Ex  parte  Girard,  10  Fed.  Cas. 
430,  3  Wall.  Jr.  2G3,  19  Leg,  Int. 
412; 

Ex  parte  Turner,  24  Fed.  Cas. 
332,  3  Wall.  Jr.  258,  20  Leg.  Int.  4. 

Cnntrn, 

Texas  v.  Lewis,  12  Fed.  1 ; 

Greene  y.  Klinger,  10  Fed,  689; 
see  p.  354. 
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There  are  exceptions  to  the  general  rule  that  a  party  in 
possession  of  the  subject  in  controversy  is  a  substantial 
party  to  a  suit. 


8.  c,  sub  nom.  Greene    v.  Klingler, 

10  Fed.  Cas.  1152,  10  Cent.  Law  J. 
47; 

Wilder  v.  Union  Nat.  Bank,  29 
Fed.  Cas.  1222,  9  Biss.  178,  9  Re- 
porter 3,  12  Chi.  Leg.  News  75,  9 
Nat.  Bank  Cas.  (Browne)  124,  9 
N.  Y.  Wkly.  Dig.  220. 

It  was  assumed,  but  not  decided, 
that  the  tenant  was  a  nominal 
party,  in 

Mitchell  V.  Smale,   140  U.  S.  406, 

11  Sup.  Ct.  819,  35  L.  442. 

(B)  A  trustee  in  possession  of  land 
is  a  SLibstaulial,  not  formal,  de- 
fendant to  a  suit  for  its  recovery. 

"Bomar  was  not  only  a  party, 
but  a  necessary  party,  to  the  suit. 
He  was  in  possession  of  the  land 
under  a  deed  empowering  him  to 
sell  the  same,  and  make  certain 
disposition  of  the  proceeds.  Being 
in  actual  possession  and  control  of 
the  land,  and  collecting  the  rents, 
as  stated,  it  seems  clear  that  he  is 
not  only  a  proper,  but  a  necessary, 
party  in  a  suit  by  one  asserting 
title  and  the  right  to  possession  of 
the  land.  Bomar  being  a  party  to 
the  suit,  and  a  citizen  and  resident 
of  Texas,  and  the  bank  being  a 
Texas  corporation,  Fenton  and 
Graham  came  into  the  case  subject 
to  the  existing  conditions,  and  to 
the  then  disabilities  of  the  parties. 
One  of  the  conditions  and  disabil- 
ities then  existing  was  that  the 
case  was  not  removable,  on  the 
ground  of  diverse  citizenship,  to 
the  Circuit  Court  of  the  United 
States.  Bomar's  disclaimer  did 
not  affect  the  status  of  the  case  in 
this  respect."  Farmers'  &  Mer. 
Nat.  Bank    v.    Schuster,  52  U.  S. 


App.  G12,  29  C.  C.  A.  649,  86  Fed. 
161. 

A  trustee  in  possession  of  a 
fund,  whom  plaintiff  seeks  to  hold 
personally  liable,  is  a  necessary 
and  indispensable  defendant  to  a 
suit  for  its  recovery,  notwith- 
standing the  cestui  que  trust  is  also 
a  defendant. 

Merchants'  Cotton  Press  &  S. 
Co.  V.  Insurance  Co.,  151  U.  S. 
368,  14  Sup.  Ct.  367,  38  L.  195. 

»(A)  "The  substantial  object  of 
the  suit  was  to  obtain  possession  of 
the  bonds.  The  Deposit  &  Trust 
Company  was  the  party  in  posses- 
sion, and,  although  it  claimed  no 
interest  in  the  bonds  as  against 
the  plaintiff  and  its  co-defendant', 
yet  possession  could  not  be  en- 
forced in  favor  of  the  plaintiff 
except  by  a  decree  against  it. 
Where  the  object  of  an  action  or  suit 
is  to  recover  the  possession  of 
real  or  personal  property,  the  one 
in  possession  is  a  necessary  and  in- 
dispensable (and  not  a  formal) 
party,"  Massachusetts  &  S.  C. 
Co.  V.  Cane  Creek  Twp.,  155  U.  S. 
283,  15  Sup.  Ct.  91,  39  L.  152. 

"The  Union  Savings  Associ- 
ation, being  the  bailee  or  trustee 
of  the  bonds,  was  a  necessary  and 
indispensable  party  to  the  relief 
sought  by  the  petition,  and  that 
defendant,  being  a  citizen  of  the 
same  State  with  the  plaintiff,  there 
was  no  right  of  removal  on  the 
part  of  Montague,  or  of  the  in- 
tervening defendant,  the  Oswego 
township,  on  the  ground  that  the 
Union  Savings  Association  was  a 
formal,  unnecessary,  or  nominal 
party."     Wilson  v.  Oswego  Twp., 
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A  giirnishee,  if  a  party  at  all,  is  a  nominal  defendant."* 
So  a  defendant  in  equity,   who  occupies  substantially  the 


151  U.  S.  56,  14  Sup.  Ct.  259,  38  L. 
70,  reversing  Wilson  v.  Union  Sav. 
Ass'n,  30  Fed.  521. 

Other  decisions  of  similar 
effect : 

Scoutt  V.  Keck,  3G  U.  S.  App. 
586,  20  C.  C.  A.  103,  73  Fed.  900; 

Foss  V.  First  Nat.  Bank,  3  Fed. 
185,  1  McCr.  474; 

Bailey  r.  New  York  Sav.  Bank, 
2  Fed.  14,  18  Blatclif.  77; 

Ward  V.  Arredeudo,  29  Fed.  Cas. 
167,  1  Paine  410. 

Contra, 

First  Nat.  Bank  v.  Merchants' 
Bank,  37  Fed.  657,  2  L.  R.  A.  469. 

(B)  The  holding  in 

Mayer  v.  Denver,  T.  &  Ft.  W.  R. 
Co.,  41  Fed.  723, 
is  well  stated  in  the  first  head-note: 

"In  a  suit  by  the  stockholders 
of  a  railroad  company  to  prevent 
a  trust  company,  to  whom  a  mort- 
gage on  the  road  has  been  given, 
from  delivering  some  of  the  bonds 
secured  by  the  mortgage,  and  to 
have  such  bonds  canceled,  the 
trust  company  is  a  necessary  party 
to  the  controversy.'" 

(C)  An  insolvent  railroad  com- 
pany, the  property  of  which  was 
insufficient  to  pay  its  bonds  and 
the  judgments  against  it,  was 
held,  as  to  the  right  of  removal, 
a  nominal  defendant  to  a  suit  to 
appoint  a  receiver  for  it,  wind  up 
its  business,  sell  its  property,  de- 
termine the  priority  of  payment  of 
its  various  creditors,  and  distribute 
the  money. 

Hervey  v.  Illinois  Midland  R.  Co., 
12  Fed.  Cas.  60,  7  Biss.  103,  8  Chi. 
Leg.  News  274. 

A  later  decision  holds  that  the 
company,  in  such  a  case,  is  au  in- 
dispensable   party    to    an    appeal 


from  a  decree  for  the  distribution 
of  the  fund  realized  uixm  a  sale  of 
its  property;  and  Ihu  rfasKiiiug ap- 
plies alike  to  the  materiality  of 
such  company  as  a  party  with  re- 
spect to  the  riglit  of  removal: 

"  It  is  apparent  that  the  North- 
ern Pacific  Railroad  Company  was 
a  necessary  party  to  tliis  appeal. 
It  is  true  that  the  answer  of  the 
Farmers'  Loan  &  Trust  Company 
to  the  intervention  of  the  petition- 
ers alleges  that  the  Northern  Pa- 
cific Railroad  Company  is  insolvent, 
and  that  its  property  is  inadequate 
to  meet  the  mortgage  liens;  but  this 
fact  does  not  alter  the  rule,  nor  dis- 
pose of  the  rights  of  the  railroad 
company.  The  judgments  have 
been  established  against  the  rail- 
road company,  and  it  could  not  be 
heard  to  contest  its  liability  upon 
the  same;  but  it  had  the  right  to 
be  heard  upon  the  question  of  the 
payment  of  the  judgments  in  pref- 
erence to  the  payment  of  the  mort- 
gage liens.  Concerning  that  con- 
troversy, it  is  one  of  the  real  parties 
in  interest."  Farmers'  Loan  &  T. 
Co.  V.  Longworth,  48  U.  S.  App.  71, 
22  C.  C.  A.  420,  76  Fed.  609. 

Contra, 

Galveston,  H.  &  N.  Ry.  Co.  v. 
House,  42  C.  C.  A.  205,  102  Fed. 
112. 

w  "Garnishees  are  not  parties  to 
the  suit.  The  fact  that  the  plain- 
tiff and  the  garnishees  are  citizens 
of  the  same  State,  is  no  obstacle 
to  the  removal  of  a  case  from  the 
State  to  the  Federal  Court."  Cook 
V.  Whitney,  6  Fed.  Cas.  415,  3  Woods 
715,  head-note  3. 

Contra,  under  the  peculiar  prac- 
tice in  Arkansas. 
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same  position  as  a  garnishee  at  law,  is  a  nominal  clefend- 
ant.i^ 

An  agent  or  attorne}-  or  naked  trustee  for  a  substantial 
defendant,  wlio  is  joined  as  a  defendant,  but  who  has  no  per- 
sonal interest  in  the  controversy,  and  against  wliom  no  per- 
sonal liability  is  asserted,  and  who  holds  possession  of  the 
property  in  litigation,  not  in  his  own  right  but  solely  for  his 
principal,  is  a  nominal  or  formal  defendant.^^ 

An  agent  or  attorney  of  a  substantial  plaintiff,  who  has  no 
interest  in  the  controversy,  but  who  is  formally  joined  as  a 
co-plaintiff, ^3  or  a  party  who  has  assigned  Ids  interest  in  the 
subject-matter  of  the  suit  but  is  made  a  plaintiff  i*  or  a  defend- 
ant 1^  to  aid  a  recovery  by  his  assignee  or  for  other  purpose, 
or  any  other  person  who  is  joined  as  a  co-plaintiff  solely  for 
the  purpose  of  securing  the  rights  of  the  substantial  plain- 
tiffs,!^  is  a  nominal  party  with  respect  to  Federal  jurisdiction. 

Where  an  administrator  with  the  will  annexed  brings  suit 
against  the  beneficiaries  named  in  the  will  to  obtain  a  con- 


Tunstall  v.  Worthington,  24  Fed. 
Cas.  324,  Hempst.  G62. 

"Bacon  v.  Kives,  106  U.  S.  99,  1 
Sup.  Ct.  3,  27  L.  69. 

A  very  similar  case  is 

Defoicl  V.  Mehaffy,  14  Fed.   181. 

The  same  conclusion  was  reached 
in 

Merchants'  Cotton  Press  &  S. 
Co.  V.  Insurance  Co.,  151  U.  S.  368, 
14  Sup.  Ct.  307,  38  L.  19.5;  s.  C, 
sub  nom.  Insurance  Cos.  v.  Carriers 
Cos.,  91  Tenn.  537,  19  S.  W.  755. 

Compare 

Eeeves  v.  Corning,  51  Fed.  774; 

Smith  V.  St.  Louis  Mut.  Life 
Ins,  Co.,  2  Tenn.  Ch.  0.56. 

12  Relfe  V.  Bundle,  103  U.  S.  222, 
26  L.  337; 

Wood  V.  Davis,  18  How.  467,  15 
L.  460; 

American  Nat.  Bank  v.  National 
Ben.  &  C.  Co.,  70  Fed.  420; 

New  York  Const.  Co.  v.  Simon, 
53  Fed.  1; 


Myers  v.  Murray,  Nelson  &  Co., 
43  Fed.  695,  11  L.  R.  A.  216; 

Bates  V.  New  Orleans,  B.  R.  &  V. 
R.  Co.  16  Fed.  294; 

Steiner  v.  Matthewson,  77  Ga. 
657. 

The  distinction  between  the  gen- 
eral rule  and  the  exception  is 
pointed  out  in 

Scoutt  V.  Keck,  36  U.  S.  App. 
586,  20  C.  C.  A.  103,  73  Fed.  900. 

13  Overman  Wheel  Co.  v.  Pope 
Manuf  g  Co.,  46  Fed.  577. 

1*  New  Chester  Water  Co.  v.  Holly 
Manuf  g  Co.,  3  U.  S.  App.  264,  3 
C.  C.  A.  399,  53  Fed.  19. 

15  Delaware  County  v.  Diebold 
Safe  &  L.  Co.,  133  U.  S.  473,  10 
Sup.  Ct.  .399,  33  L.  674; 

Withers  v.  .Jolin  Hopkins  Place 
Sav.  Bank,  104  Ga.  89,  30  S.  E.  766. 

16  Hazard  v.  Robinson,  21  Fed. 
193. 
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structioii  of  such  will,  the  administrator  is  not  a  nominal 
plaintiff  but  is  the  real  one.^'' 

A  trustee,  even  when  not  in  possession  of  the  trust  prop- 
erty, is  a  necessary,  not  a  formal,  defendant  to  a  suit  to  en- 
force or  annul   the   trust,   or  affect  the  trust  estate.^**     A 


i'"As  a  suit  in  tlic  interest  of 
tbo  orator  against  tlie  detemlants, 
it  is  not  removable,  because  one  of 
tbo  defendants  (Mary  Ann  Pratt) 
is  a  citizen  of  tbo  same  State  (Con- 
necticut) witb  tbe  orator.  Tbo 
suit  to  get  a  construction  of  tbe 
will  in  advance  for  tbe  safety  of 
tbe  administrator  seems  to  bo  one 
whicli,  in  tbe  jurisi)rudonce  of  tbe 
State,  no  one  but  tbe  administrator 
can  maintain.  Belfield  c.  Bootb, 
63  Conn.  309,  27  Atl.  .')S5.  Tbe  re- 
lief sougbt  is  tbis  advance  con- 
struction, witbout  more,  for  tbe 
benefit  of  tbe  orator  as  a  real 
party,  in  its  own  interest,  and  not 
as  a  merely  nominal  party  witbout 
interest,  as  lias  been  argued. 
Witbout  tbe  orator  as  a  real  party, 
notbing  would  remain  of  tbe  suit." 
Security  Co.  v.  Pratt,  64  Fed.  405, 
406. 

Tbe  same  conclusion  was  readied 
by  tbe  State  court. 

Security  Co.  v.  Pratt,  65  Conn. 
161,  32  Atl.  396. 

^^(A)  Wbere  a  suit  is  brougbt  by 
an  owner  of  land  against  tbe  trustee 
in  a  mortgage  or  deed  of  trust 
tbereon,  and  tbe  bolder  of  tbo 
notes  secured  tbereby,  to  enjoin  a 
sale  under  tbe  mortgage  or  trust 
deed,  or  cancel  tbe  debt,  or  botb, 
tbo  trustee  is  a  necessary,  and  not 
a  formal  party. 

Peper  u.  Fordyce,  119  U.  S.  469, 
7  Sup.  Ct.  287,  30  L.  435; 

Tbayer  v.  Life  Association,  112 
U.  S.  717,  5  Sup.  Ct.  355,  28  L.  864. 

Circuit  Court  cases: 


Knobs  V.  Jarvis-Conklin  Mort. 
Tr.  Co.,  84  Fed.  513; 

Teal  r.  Walker,  23  Fed.  Cas.  822, 
5  Reporter  202,  10  Cbi.  Leg.  News 
131. 

Contra, 

Cbester  v.  Wellford,  5  Fed.  Cas. 
5S4,  2  Flip.  347. 

(B)  Tbo  trustee  is  an  indispensa- 
ble defendant  to  a  suit  against  tbe 
grantor,  tbe  trustee,  and  tbe  bene- 
ficiaries to  set  aside  a  deed  of  trust 
for  certain  of  the  creilitors  of  tbo 
grantor,  and  to  subject  tbo  prop- 
erty to  the  payment  of  a  judgment 
bold  by  tbe  plaintiff  against  tbe 
grantor. 

"  Tbo  bill  avers  that  Frost,  tbe 
trustee,  '  is  only  a  nominal  party,' 
and  tbe  jurisdiction  of  tbe  Couit 
is  attempted  to  bo  supported  upon 
tbat  theory.  Hut  tbe  position  is 
not  tenable.  Tbe  deed  of  trust  in- 
vested Frost  with  tbo  legal  title  to 
tbo  promises,  and  imposed  on  bim 
tbo  duty  of  selling  tbo  property, 
and  applying  the  proceeds  to  the 
payment  of  certain  debts  of  tbe 
grantor.  Tbe  bill  seeks  to  set  aside 
and  annul  tbis  conveyance,  and 
make  a  disposition  of  tbe  i)r()i)erty 
different  from  tbat  provided  for  in 
tbe  deed  of  trust.  To  a  bill  seek- 
ing sucb  relief.  Frost,  tbe  trustee, 
is  not  a  nominal,  but  an  indispen- 
sable, party.  As  tbe  plaintilT  and 
Frost,  the  trustee,  are  citizens  of 
tbe  same  State,  tbe  Court  l)elow  bad 
no  jurisdiction  of  the  case."  Kust 
r.  Brittle  Silver  Co.,  19  U.  S.  App. 
237,  7  C.  C.  A.  389,  58  Fed.  Oil. 
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trustee  is  a  necessary  party  to  a  suit  to  set  aside  for  fraud 

his  acts  as  such  trustee. ^^ 

A  surety  is  not  a  nominal  or  formal  defendant.-'^ 

It  may  be  said,  in  short,  that  no  person,  against  whom  any 

substantial  relief  is  sought,  or  whose  presence  is  necessary 


( C )  Wliere  a  suit  is  brought  by  the 
cestui  que  trust  to  establish  plain- 
tiff's rights  in  land  under  a  lost  deed 
of  trust,  executed  to  a  trustee  by 
the  holder  of  the  legal  title,  and  to 
luake  a  mortgage  thereon  executed 
by  the  holder  of  the  legal  title  sub- 
ject to  the  plaintiff's  riglits,  the 
holder  of  the  legal  title  to  the  prop- 
erty and  the  trustee  are  substantial 
defendants,  as  well  as  the  mort- 
gagee. 

Girardey  v.  Moore,  10  Fed.  Cas. 
444,  3  Woods  397,  4  Am.  Law  T. 
Rep.  (N.  S.)  387,  23  Int.  Rev.  Rec. 
294,  5  Cent.  Law  J.  78,  1  Mouth. 
Jur.  344. 

(D)  Contra.     It  was  held  in 
Lake  St.  El.  R.  Co.  v.  Ziegler,  39 

C.  C.  A.  431,  99  Fed.  114, 
that  in  a  suit,  one  of  tbe  main  ob- 
jects of  which  was  to  enjoin  certain 
trustees  from  foreclosiug  a  mort- 
gage, the  trustees  were  nominal  de- 
fendants, and  the  beneficiaries  the 
real  defendants.  This  holding  is 
opposed  to  all  the  better  considered 
decisions  upon  the  question.  It 
was  held  by  the  Supreme  Court 
that  the  relief  prayed  for  against 
the  trustees  was  of  so  substantial 
a  character  that  the  State  court 
erred  in  assuming  jurisdiction  at 
all  to  enjoin  the  trustees  from  fore- 
closing their  mortgage  in  a  Federal 
Court. 

Farmers'  Loan  &  T.  Co.  v.  Lake 
St.  El.  R.  Co.,  177  U.  S.  51,  20  Sup. 
Ct.  504,  44  L.  G07. 

1^  To  a  suit  by  a  landowner  against 
the  trustee  and  tlie  purchaser  at 
the  sale,  to  set  aside  for  fraud  a 


sale  of  land  under  a  trust  deed,  the 
trustee  is  a  substantial,  not  nomi- 
nal, defendant. 

Barth  v.  Coler,  19  U.  S.  App.  046, 
9  C.  C.  A.  81,  60  Fed.  466. 

To  a  suit  brought  by  a  State,  for 
the  use  of  the  public  school  fund 
of  a  county,  against  such  county 
and  the  purchasers  of  lands  from 
such  county,  to  set  aside  for  fraud 
the  sales  of  such  lands,  which  the 
county  had  held  in  trust  for  such 
school  fund,  the  county  is  a  neces- 
sary, not  formal,  defendant. 

"  New  Madrid  county  ...  is 
a  trustee  charged  with  having 
fraudulently  disposed  of  trust  prop- 
erty, and  is  a  necessary  party  to  a 
suit  against  the  fraudulent  grantees 
to  reclaim  the  same."  Missouri  v. 
New  Madrid  County,  73  Fed.  304. 

-^  "  In  an  action  to  enforce  a 
bond,  note,  or  other  contract,  which 
is  brought  against  the  principal 
therein  and  his  surety,  it  cannot 
be  said  that  the  surety  is  merely  a 
'  nominal  or  formal  party.'  The 
obligation  assumed  by  the  surety 
in  such  cases  is  coextensive  with 
that  of  the  principal  debtor,  and  if 
the  plaintiff  sees  fit  to  sue  the 
surety,  together  with  the  principal, 
in  a  suit  brought  to  enforce  the 
obligation,  the  presence  of  the 
surety  upon  the  record  cannot  be 
ignored,  in  an  application  made  to 
remove  the  case  to  the  Federal 
Court,  on  the  theory  that  the  surety 
is  merely  a  nominal  party."  Mu- 
tual Reserve  Fund  Life  Ass'n  v. 
Farmer,  36  U.  S.  App.  771,  23 
C.  C.  A.  574,  77  Fed.  929. 
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to  ;i  ccunpleto  determination  of  a  suit,  is  a  nominal  or  formal 
defendant.''^^ 


^^  (A)  Tlio  corpoi-ation  is  an  in- 
disponsablc,  not  formal,  defenduut 
to  a  suit  by  a  oluimant  of  stock  of  a 
corporation  agaJQst  tiie  corporation 
and  an  adverse  claimant  of  such 
stock,  to  establish  plaintiff's  right 
to  the  stock,  and  compel  the  issu- 
ance of  certificates  thereof  to  him. 

Crump  11.  Thurbcr,  115  U.  S.  5G, 
5  Sup.  Ct.  1154,  29  L.  328; 

St.  Louis  &  S.  F.  R.  Co.  v.  Wilson, 
114  U.  S.  GO,  5  Sup.  Ct.  738,  29  L. 
66,  affirming  Wilson  v.  St.  Louis  & 
S.  F.  K.  Co.,  22  Fed.  3; 

Rogers  v.  Van  Nortvvick,  45  Fed. 
513. 

The  court  can  have  no  jurisdic- 
tion of  such  a  suit  against  an  ad- 
verse claimant  of  stock  to  which 
the  corporation  is  not  made  a  de- 
fendant. 

Kendig  v.  Dean,  97  U.  S.  423,  24 
L.  1061. 

A  decision  difficult  to  reconcile 
with  these  is 

Higgius  V.  Baltimore  &  O.  R.  Co., 
99  Fed.  640. 

In  that  case  a  suit  was  brought 
by  a  stockholder  of  a  corporation 
against  another  stockholder,  and 
the  corporation  itself,  in  which  the 
relief  prayed  was  that  the  purchase, 
ownership,  and  voting  of  the  stock 
by  the  defendant  stockholder  be  ad- 
judged to  be  against  ijublic  policy 
and  in  violation  of  the  constitution 
of  the  State;  that  such  stock  be 
sold,  and,  pending  the  sale,  that 
the  defendant  stockholder  be  re- 
strained from  transferring  it;  that 
the  defendant  stockholder  be  en- 
joined from  voting  the  stock;  and 
that  the  defendant  corporation  be 
enjoined  from  receiving  the  vote  of 
such  stock  by  the  defendant  stock- 
holder. 


It  was  held  by  the  Court  that  the 
corporation  defendant  was  a  formal 
party  only,  and  that  the  suit  was 
removable  from  the  State  court  in 
which  it  was  begun  into  the  Circuit 
Court  of  the  United  States  by  the 
non-resident  stockholder  defend- 
ant. 

( B )  The  lessor  company  is  a  neces- 
sary defendant  to  a  suit  by  a  stock- 
holder of  such  company  against  it 
and  a  lessee  company  to  set  aside  a 
lease  of  a  railroad,  to  enjoin  the 
lessee  from  operating  the  road 
under  the  lease,  and  to  enjoin  the 
lessor  from  paying  to  the  lessee  any 
sum  to  secure  the  cancellation  ol 
the  lease  and  from  selling  stock  to 
raise  money  to  make  such  payment. 

East  Tennessee,  V.  &  G.  R.  Co. 
V.  Grayson,  119  U.  S.  240,  7  Sup.  Ct. 
190,  30  L.  382. 

A  somewhat  similar  case  is 

Central  R.  Co.  v.  Mills,  113  U.  S. 
249,  5  Sup.  Ct.  456,  28  L.  949. 

(C)  The  officer  holding  the  exe- 
cution or  attachment  is  a  substan- 
tial defendant  to  a  suit  to  enjoin 
the  levying  of  an  execution  or  at- 
tachment against  some  other  person 
on  the  property  of  the  plaiiitiiT  in 
such  suit,  or  to  recover  damages 
against  him  for  a  wrongful  levy  al- 
ready made,  or  to  recover  the  prop- 
erty by  proceedings  in  replevin. 

Thorn  Wire  Hedge  Co.  v.  Fuller, 
122  U.  S.  535,  7  Sup.  Ct.  1265,  30  L. 
1235; 

Nye  V.  Nightingale,  6  R.  I.  439. 

In  some  cases,  it  is  not  necessary 
to  make  the  attachment  or  execu- 
tion plaintiffs  co-defendants  with 
the  officer. 

"In  a  case  where  the  oflScer  has 
exceeded  his  authority,  he  may  be 
proceeded  against  either  by  an  ac- 
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tion  for  damages,  if  such  remedy 
he  sufficient,  or  by  a  writ  of  in- 
junction to  restrain  the  continued 
wrong-doing;  and  it  is  not  essen- 
tial that  the  phxintiffs  in  the  writs 
be  joined  as  parties  defendant, 
where,  as  in  this  case,  it  does  not 
appear,  either  from  the  pleadings 
or  the  proofs,  that  they  advised  or 
directed  the  sheriff  to  seize  the  par- 
ticuhar  property,  as  the  property  of 
their  judgment  debtor."  North  v. 
Peters,  138  U.  S.  271,  11  Sup.  Ct. 
346,  34  L.  936. 

"  The  sheriff,  so  long  as  he  was 
a  party  to  the  action,  could  not  be 
regarded  as  a  nominal  party  there- 
in. He  was,  when  the  suit  was 
brought,  the  sole  defendant,  and 
was  liable  in  the  first  instance  to 
the  plaintiff  for  all  damages  and 
costs  recoverable  in  the  action  in 
case  it  was  adjudged  that  the  right 
to  the  possession  of  the  property 
belonged  to  the  plaintiff  below.  His 
position  was  not  that  of  a  nominal 
party,  but  he  was,  in  fact,  tlie  sole 
and  actual  defendant,  and  the  ac- 
tion was  one  between  citizens  of 
the  same  State,  and  therefore,  when 
the  suit  was  brought,  the  condition 
of  adverse  citizenship  necessary  to 
create  the  right  of  removal  did  not 
exist.  The  substitution  of  other 
parties  for  the  original  defendant 
did  not  change  the  character  of  the 
action  in  this  particular."  Burn- 
ham  y.  First  Nat.  Bank,  10  U.  S. 
App.  485,  3  C.  C.  A.  486,  .^3  Fed. 
163,  a  replevin  suit  against  a  sher- 
iff in  which  the  attachment  plain- 
tiffs were  substituted  as  defend- 
ants. 

Compare 

Ohlquist  V.  Farwell,  13  Fed.  305, 
4  McCr.  401. 

(D)  The  debtor  is  a  necessary  de- 


fendant to  a  creditor's  bill  brought 
against  the  debtor  and  those  who 
owe  him. 

This  has  been  adjudged  iu  suits 
where  the  corporation  has  not  been 
dissolved,  to  procure  satisfaction 
of  the  debt  due  plaintiff,  by  the  re- 
covery of  unpaid  subscriptions  to 
the  stock  of  a  corporation,  or  cap- 
ital stock  paid  in  and  wrongfully 
diverted  by  the  officers  or  stock- 
holders. 

Swan  Land  &  C.  Co.  v.  Frank, 
148  U.  S.  603,  13  Su)).  Ct.  691,  37  L, 
577;  s.  c,  39  Fed.  4.56; 

First  Nat.  Bank  v.  Smith,  6  Fed. 
215; 

Dormitzer  v.  Illinois  &  St.  L.  B. 
Co.,  6  Fed.  217; 

Walsh  V.  Memphis,  C.  &  N.  W. 
R.  Co.,  6  Fed.  797,  2  McCr.  156; 
s.  c.  sub  nom.  Walser  v.  Memphis, 
C.  &  N.  W.  R.  Co.,  19  Fed.  152; 

Elkhart  Nat.  Bank  v.  Northwest- 
ern Guaranty  Loan  Co.,  84  Fed.  76; 

Wood  V.  Dumraer,  30  Fed.  Cas. 
435,  3  Mason  308; 

Deerfield  v.  Nims,  110  Mass.  115; 

Lyman  v.  Bonney,  101  Mass.  562. 

The  princii:)al  debtor  was  made  a 
party  in 

Ogilvie  V.  Knox  Ins.  Co.,  22  How. 
380,  16  L.  349. 

An  exception  to  this  rule,  of 
doubtful  soundness,  was  made  in 

Wellman  v.  Howland  Coal  &  L 
Works,  19  Fed.  51. 

Compare 

Moore  v.  Los  Angeles  I.  &  S.  Co., 
89  Fed.  73. 

(E)  A  railroad  company  is  an  in- 
dispensable defendant  to  a  suit 
against  it  and  a  compress  company, 
acting  as  trustee  for  it,  and  certain 
insurance  companies,  brought  by 
the  ownci-  of  the  property  destroyed 
(or  by  an  insurance  company  sub- 
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must  be  determined  from  the  condition  of  the  record  at  the 
time  tlie  petition  for  removal  is  filed  in  the  State  court.'*^'-^ 


rogated  to  the  owner's  rights),  to 
recover  a{^;iiust  the  railroad  com- 
pany, upon  its  bills  of  ladinji,  a 
jiulginont  for  the  value  of  property 
destroyed  in  transit,  and  to  obtain 
satisfaction  of  the  judgment  by 
compolliugthe  defoudant  insurance 
companies  to  pay  into  court  the 
several  sums  due  upon  insurance 
policies  issued  by  them  to  the  com- 
pi'ess  company  upon  the  property 
destroyed. 

Merchants'  Cotton  Press  &  S.  Co. 
V.  Insurance  Co.,  1.51  U.  S.  368,  14 
Sup.  Ct.  867,  38  L.  195;  s.  c.  sub 
nom.  Insurance  Cos.  v.  Carriers 
Cos.,  91  Tenn.  537,  19  S.  W.  755. 

( F)  To  a  suit  brought  by  the  holder 
of  a  senior  lien  on  property  against 
a  junior  lienholder,  who  has  seized 
and  sold  the  property  under  his 
lien,  to  establish  the  amount  of  the 
plaintiff's  debt  and  to  recover  a 
judgment,  as  for  conversion,  against 
the  junior  lienholder,  the  debtor  is 
a  necessary  co-defendant. 

Saloy  V.  Bloch,  136  U.  S.  338,  10 
Sup.  Ct.  996,  34  L.  468. 

So  the  debtor  is  a  necessary  de- 
fendant to  a  suit  to  set  aside  an  al- 
leged fraudulent  conveyance  made 
by  him  and  subject  the  property  to 
the  payment  of  plaintiff's  debt. 

Gaylord  v.  Kelshaw,  1  Wall.  81, 
17  L.  612. 

So  the  mortgagor  is  a  necessary 
defendant  to  a  similar  suit  to  set 
aside  a  mortgage  for  fraud. 

Oakes  v.  Yonah  Land  &  M.  Co., 
89  Fed.  243. 

(Gr)  The  executors  of  a  will  are 
necessary  defendants  to  a  suit  to 
set  it  aside. 

American  Bible  Soc.  v.  Price,  110 
U.  S.  61,  3  Sup.  Ct.  440,  28  L.  70. 

The  administrator  of  an  estate  is 


a  necessary  defendant  to  a  proceed- 
ing to  have  set  apart  a  year's  sup- 
port for  the  widow  of  an  intestate, 
although  the  actual  resistance  is 
made  by  a  non-resident  creditor  of 
the  estate. 

McElmurray  i\  Loomis,  31  Fed. 
395. 

■22 "  The  right  of  removal  must  be 
determined  by  the  pleadings  at  the 
time  the  jjetition  is  liled.'  Mer- 
chants' Cotton  Press  &  S.  Co.  v. 
Insurance  Co.,  151  U.  S,  368,  14 
Sup.  Ct.  367,  38  L.  195. 

In 

Rivers  v.  Bradley,  53  Fed.  305, 
the  defendant  Bradley  sought  a  re- 
moval on  two  grounds: 

"  First.  That  plaintiff  is  a  citizen 
of  South  Carolina,  and  that  Brad- 
ley, the  only  real  party  in  interest, 
is  a  citizen  of  the  State  of  Massa- 
chusetts; that  against  Gaillard,  the 
other  defendant,  the  complaint 
sets  out  no  cause  of  action,  and 
that  he  is  joined  as  a  defendant 
simply  to  defeat  the  jurisdiction 
of  this  Court." 

The  Court  said: 

"  In  determining  the  first  ground 
for  removal  of  the  case  into  this 
Court  we  must  be  governed  by  an 
inspection  of  the  complaint,  assum- 
ing that  its  allegations  are  true." 

The  Court  cites 

East  Tennessee,  V.  &  G.  R.  Co. 
V.  Grayson,  119  U.  S.  240,  7  Sup. 
Ct.  190,  30  L.  382. 

To  the  same  effect: 

Security  Co.  v.  Pratt,  65  Conn. 
161,  32  Atl.  .396. 

Contra, — there  are  cases  where 
the  want  of  interest  of  a  party  has 
been  permitted  to  be  shown  by 
afiidavit  filed  in  the  Federal  Court 
after  removal. 
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§  133.  The  parties  to  a  suit  may  be  re-arraiij?e(l  accord- 
ing to  tlieir  actual  interests  in  the  controversy. — The  lan- 
guage of  the  removal  act  does  not,  in  terms,  require  a  suit 
to  be  removable  to  be  between  citizens  of  different  States,  or 
a  suit  between  citizens  of  a  State  and  foreign  states,  citizens, 
or  subjects,  but  that  it  be  a  suit  "in  which  there  shall  be  a 
controversy  between "  such  parties.^  Ordinarily,  the  con- 
troversy in  a  case  is  between  all  the  plaintiffs  on  one  side 
and  all  the  defendants  on  the  other.  But  sometimes  this  is 
not  the  case.  When  it  so  happens  that  the  interest  of  parties 
in  a  litigation  is  different  from  their  nominal  position  as 
plaintiffs  or  defendants,  they  will  be  re-arranged  according 
to  their  actual  interests  in  the  controversy  in  determining 
the  removability  of  a  suit.  All  the  parties  interested  in 
maintaining  one  side  of  the  controversy  will  be  placed  on 
one  side  and  those  opposed  to  them  will  be  placed  on  the 
other.  As  thus  arranged,  the  citizenship  of  all  the  plaintiffs 
in  interest  must  be  diverse  from  that  of  all  the  defendants  in 
interest.^ 


Garrard  v.  Silver  Peak  Mines,  76 
Fed.  1; 

Chicago,  St.  L.  &  N.  O.  R.  Co.  v. 
McCorab,  5  Fed.  Cas.  606,  17 
Blatchf.  371,  9  Reporter  569. 

§  133. 

^Ante  §§  6,  7. 

2  The  rule  is  thus  stated  by  the 
Supreme  Court  in  the 

Removal  Cases,  100  U.  S.  457,  25 
L.  59.3: 

"  For  the  purposes  of  a  removal 
the  matter  in  dispute  may  be  as- 
certained, and  the  parties  to  the 
suit  arranged  on  opposite  sides  of 
that  dispute.  If  in  such  arrange- 
ment it  appears  that  those  on  one 
side  are  all  citizens  of  different 
States  from  tliose  on  the  other, 
the  suit  may  be  removed.  .  .  . 
Under  the  new  lavr  the  mere  form 
of  the  pleadings  may  be  put  aside, 
and  the  parties  placed  on  different 
sides  of  the  matter  in  dispute  ac- 
cording to  the  facts." 


I^ater  cases  in  the  Supreme  Court 
follow  the  same  rule: 

Pacific  R.  Co.  v.  Ketchum,  101 
U.  S.  289,  25  L.  932; 

Harter  c.  Kernochan,  103  U.  S. 
562,  26  L.  411; 

Brown  v.  Trousdale,  138  U.  S. 
389,  11  Sup.  Ct.  308,  34  L.  987; 

Wilson  V.  Oswego  Twp.,  151 
U.  S.  56,  14  Sup.  Ct.  259,  38  L.  70; 

Evers  v.  Watson,  156  U.  S.  527, 
15  Sup.  Ct.  430,  ::;9  L.  520. 

Circuit  Court  of  ApjX'als  cases 
as  to  original  jurisdiction: 

Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Baltimore  &  O.  R.  Co.,  22  U.  S. 
App.  359,  10  C.  C.  A.  20,  61  Fed. 
705; 

Shipp  V.  Williams,  22  U.  S.  App. 
380,  10  CCA.  247,  62  Fed.  4. 

Circuit  Court  removal  cases: 

Arapahoe  County  v.  Kansas  Pac. 
R.  Co.,  1  Fed.  Cas.  1080,  4  Dill.  277, 
5  Cent.  Law.  ,J.  102,  9  Chi.  Leg. 
News  369,  4  Law  &  Eq.  Rep.  181; 
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For  example  :  Where  the  holder  of  a  bond  or  note  secured 
by  a  trust  deed  brings  suit  to  foreclose,  making  the  trustee  a 
defendant,  he  refusing  to  act,  the  trustee,  as  well  as  tlie  plain- 
tiff of  record,  is  a  plaintiff  in  interest.'^ 

Where  the  payee  of  a  policy  of  insurance  brings  suit  thereon 
against  the  insurance  company  issuing  the  policy,  and  joins 
as  a  co-defendant  a  person  who  holds  an  interest  in  the  policy 
by  assignment  and  is  entitled  to  a  share  of  the  money  recov- 
ered, such  co-defendant  is  to  be  re-arranged  as  a  plaintiff  in 
determining  the  removability  of  the  suif* 

Other  illustrations  of  the  application  of  this  principle  ap- 
pear in  the  cases  cited  in  a  preceding  note.^ 

§  134.  Where  ii  party  sues  or  is  sued  in  a  representative 
capacity,  his  personal  citizensliip  controls  the  question  of 
jurisdiction,  and  not  the  place  of  his  appointnienl  or  the 
citizenship  of  the  beneticiaries  whom  he  represents. — 
Where  a  suit  is  brought  by  or  against  a  party  in  a  repre- 
sentative capacity,  his  personal  citizenship  controls  the  ques- 
tion of  Federal  jurisdiction,  so  far  as  such  jurisdiction  depends 
upon  the  citizenship  of  such  party.^     This  rule  applies  to  suits 


Burke  v.  Flood,  1  Fed.  541,  0 
Sawy.  220; 

Sayer  v.  La  Salle  &  P.  G.-L.  & 
C.  Co.,  14  Fed.  69,  9  Biss.  372; 

Pollok  V.  Louchheim,  19  Fed. 
465; 

Woodrum  v.  Clay,  33  Fed.  897; 

May  u.  St.  John,  38  Fed.  770; 

Anderson  v.  Bowers,  40  Fed.  708; 

Brown  v.  Murray  Nelson  &  Co., 
43  Fed.  614; 

McNulty  V.  Connecticut  Mut. 
Life  Ins.  Co.,  46  Fed.  305; 

Adelbert  College  v.  Toledo,  W. 
&  W.  Ry.  Co.,  47  Fed.  836; 

Wolcott  V.  Sprague,  55  Fed.  545; 

Cilley  V.  Patten,  62  Fed.  498; 

Hutton  V.  Joseph  Bancroft  & 
Sons  Co.,  77  Fed.  481; 

Jarvis  ».  Crozier,  98  Fed.  753. 

Original  cases  in  Circuit  Court: 

Bland  v.  Fleeman,  29  Fed.  669; 

Claiborne  V.  Waddell,  50  Fed.  368; 


Mangels  v.  Donau  Brewing  Co., 
53  Fed.  513; 

Oberlin  College  v.  Blair,  70  Fed. 
414; 

Consolidated  Water  Co.  v.  Bab- 
cock,  76  Fed.  243 ; 

Boston  Safe-Deposit  &  T.  Co.  v. 
Racine,  97  Fed.  817; 

Old  Colony  Trust  Co.  v.  Atlanta 
R.  Co.,  100  Fed.  798. 

Contra, 

Reinach  v.  Atlantic  &  G.  W.  R. 
Co.,  r>S  Fed.  33; 

Bowdoin  College  v.  Merritt,  63 
Fed.  21.3. 

sShipp  V.  Williams,  22  U.  S.  App. 
380,  10  C.  C.  A.  247,  62  Fed.  4. 

!  McNulty  V.  Connecticut  Mut. 
Life  Ins.  Co.,  46  Fed.  305. 

s  Note  2  to  this  section. 

§  134. 

1  "  Representatives  may  stand 
upon  their  own  citizenship  in  tlie 
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by  or  against  trustees,-  administnitors  and  executors,^  guar-^ 


Federal  Courts  irrespectively  of 
the  citizeuship  of  the  persons 
whom  they  represent, — such  as 
executors,  administrators,  guar- 
dians, trustees,  receivers,  etc." 
New  Orleans  v.  Whitney,  138  U.  S. 
595,  11  Sup.  Ct.  428,  34  L.  1102. 

In  the  earliest  case  upon  the  sub- 
ject, the  Supreme  Court  said: 

"  The  plaintiffs  are  aliens,  and 
although  they  sue  as  trustees,  yet 
they  are  entitled  to  sue  in  the  Cir- 
cuit Court."  Chappedelaiue  v. 
Dechenaux,  4  Cranch  30G,  2  L.  629. 

•^  Dodge  v.  Tulleys,  144  U.  S.  451, 
12  Sup.  Ct.  728,  36  L.  501; 

Thayer  v.  Life  Association,  112 
U.  S.  717,  5  Sup.  Ct.  .355,  28  L.  864; 

Knapp  V.  Troy  &  B.  K,  Co.,  20 
Wall.  117,  22  L.  328; 

Susquehanna  &  W.  V.  R.  &  Coal 
Co.  V.  Blatchford,  11  Wall.  172,  20 
L.  179; 

Chappedelaine  v.  Dechenaux,  4 
Cranch  306,  2  L.  629; 

First  Nat.  Bank  v.  Kadford  Trust 
Co.,  47  U.  S.  App.  692,  26  C.  C.  A.  1, 
80  Fed.  569; 

Morris  «.  Lindauer,  6  U.  S.  App. 
510,  4  C.  C.  A.  162,  54  Fed.  23; 

Foss  V.  First  Nat.  Bank,  3  Fed. 
185,  1  McCr.  474; 

Rike  V.  Floyd,  42  Fed.  247; 

Shirk  r.  La  Fayette,  52  Fed.  857; 

Mead  v.  Walker,  15  Wis.  499, 

The  case  of 

Banigan  r.  Worcester,  30  Fed. 
392, 

seems  difficult  to  reconcile  with  the 
foregoing  decisions. 

"  If  a  trustee  is,  by  his  citizen- 
ship, qualified  to  sue  in  a  Federal 
Court,  the  citizenship  of  the  bene- 
ficiary under  the  trust  is  wholly 
unimportant.  If  the  trustee  is 
disqualified  by  reason  of  citizen- 
ship in  the  same  State  as  that  of 

*  Text  contin 


the  necessary  defendants,  the  suit 
cannot  be  entertained,  even  though 
the  beneficiary  might  be  qualified. 
The  jurisdiction  is  to  be  deter- 
mined, in  all  such  instances,  by 
the  cilizensliii)  of  the  trustee." 
Shipp  f.  Williams,  22  U.  S.  App. 
380,  10  C.  C.  A.  247,  62  Fed.  4. 

8  New  Orleans  v.  Whitney,  138 
U.  S.  595,  11  Sup.  Ct.  428,  34  L. 
1102; 

Continental  Life  Ins.  Co.  «. 
Rhoads,  119  U.  S.  237,  7  Sup.  Ct. 
193,  30  L.  380; 

American  Bible  Soc.  v.  Price,  110 
U.  S.  61,  3  Sup.  Ct.  440,  28  L.  70; 

Amory  v.  Amory,  95  U.  S.  186, 
24  L.  428;  s.  c,  58  N.  Y.  684;  s.  c, 
36  N.  Y.  Super.  Ct.  520; 

Rice  V.  Houston,  13  Wall.  66,  20 
L.  484; 

Susquehanna  &  W.  V.  R.  &  C. 
Co.  V.  Blatchford,  11  Wall.  172,  20 
L.  179; 

Childress  v.  Emory,  8  Wheat.  642, 
5  L.  705; 

Popp  V.  Cincinnati,  H.  &  D.  R. 
Co.,  96  Fed.  465; 

Scmmes  v.  Whitney,  50  Fed.  666; 

Harper  v.  Norfolk  &  W.  R.  Co., 
36  Fed.  102; 

Goff  r.  Norfolk  &  W.  R.  Co.,  36 
Fed.  299; 

Dodge  V.  Perkins,  7  Fed.  Cas.  798, 
4  Mason  435 ; 

Hubbard  v.  Northern  R.  Co.,  12 
Fed.  Cas.  781,  3  Blatchf.  84,  25  Vt. 
715,  17  Law  Rep.  316; 

Geyer  v.  John  Hancock  Mut.  Life 
Ins.  Co.,  50  N.  H.  224,  9  Am.  R. 
185; 

Miller  v.  Sunde,  1  N.  D.  1,  44  N. 
W.  301. 

It  was  said  in 

Wilson  V.  Hastings  Lumber  Co., 
103  Fed.  801, 

upon  a  motion  to  remand: 
ued  on  p.  366. 


§  134] 


DIVERSE   CITIZENSHIP. 


365 


"Aldrich,  District  Judge.  Ju- 
risdiction in  a  case  like  this  results, 
if  at  all,  from  diverse  citizenship  of 
the  parties.  Tiio  defendant  is  a 
Maine  corporation,  and  a  citizen  of 
that  State;  and  the  jjlaintiff  is  a 
resident  and  citizen  of  the  same 
State,  appointed  as  administrator 
in  New  Hampshire.  The  New 
Hampshire  judge  of  probate,  by 
appointing  the  plaintiff  adminis- 
trator of  the  estate  in  question, 
did  not  confer  New  Hampshire  citi- 
zenship. Diverse  citizenship  is 
therefore  wanting,  and  this  Court 
is  without  jurisdiction.  The  case 
is  remanded." 

If  a  citizen  of  another  State  be 
appointed  administrator  of  an  es- 
tate for  the  express  purpose  of  con- 
ferring jurisdiction  of  a  suit  to  be 
brought  by  him  upon  the  United 
States  Circuit  Court  for  the  State 
in  which  he  is  appointed,  this  will 
not  defeat  the  jurisdiction  of  such 
Court. 

Goff  V.  Norfolk  &  W.  K  Co.,  36 
Fed.  299,  301. 

The  general  rule  is  that  an  ad- 
ministrator or  executor  cannot  sue 
or  be  sued  in  any  State  other  than 
that  in  which  he  was  appointed, 
in  the  absence  of  an  enabling  stat- 
ute of  the  State  in  which  the  suit 
is  brought. 

Fenwick  u.  Sears,  1  Cranch  259, 
2  L.  101 ; 

Dixon  V.  Ramsay,  3  Cranch  319, 
2  L.  453; 

Vaughan  v.  Northup,  15  Pet.  1, 
10  L.  639; 

Noonan  v.  Bradley,  9  Wall.  394, 
19  L.  757; 

Maysville  St.  R.  &  T.  Co.  v.  Mar- 
vin, 16  U.  S.  App.  236,  8  C.  C.  A. 
21,  59  Fed.  91; 

Lusk  V.  Kimball,  87  Fed.  545; 
Duchesse   d'Auxy  v.  Porter,  41 
Fed.  68; 


Mills  V.  Knapp,  39  Fed.  .592; 

Allen  V.  Fairi)anks,  36  Fed.  402; 

Kropff  V.  I'oth,  li»  Fed.  200; 

Eells  V.  Holder,  12  Foil.  0G8,  2 
McCr.  622; 

Bartlett  v.  Rogers,  2  Fed.  Cas. 
977,  3  Sawy.  62; 

Caldwell  c.  Harding,  4  Fed.  Cas. 
1036,  5  Blatchf.  501; 

Picquet  v.  Swan,  19  Fed.  Cas.  598, 

3  Mason  469; 

Wood  u.  Gold,  30  Fed.  Cas.  441, 

4  McLean  577. 

A  guardian  appointed  in  a  for- 
eign State  is  subject  to  the  same 
disability. 

Smith  V.  Madden,  78  Fed.  833. 

An  exception  to  this  rule  is  ad- 
judged, in 

Giddings  v.  Green,  48  Fed.  489,  4 
Hughes  426, 
and  recognized  argumentatively,ia 

Wilkins  v.  Ellett,  108  U.  S.  256, 
2  Sup.  Ct.  641,  27  L.  718, 
to  exist  whore  suit  is  brought  by 
an  administrator  or  executor  upon 
a  negotiable  note  payable  to  bearer 
or  endorsed  i  n  blank  so  as  to  become 
in  effect  payable  to  bearer.  So 
where  a  debt  has  been  reduced  to 
judgment  by  an  executor,  adminis- 
trator, or  receiver  in  the  State  of 
his  appointment,  he  may  maintain 
a  suit  on  the  judgment  in  another 
State  in  his  own  name  without  any 
appointment  therein. 

Newberry  v.  Robinson,    36  Fed. 
841; 

Wilkinson  v.  Culver,  25  Fed.  639, 
23  Blatchf.  416. 

An  exception  was  made  in  a  case 
where  an  administrator  sued  to 
recover  damages  for  the  death  of  a 
man,  not  for  the  benefit  of  the  es- 
tate of  the  decedent,  but  for  the 
exclusive  benefit  of  his  next  of  kin. 
Wilson  V.  Tootle,  55  Fed.  211. 
Contra, 
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dians,*  receivers,^  and  officers  of  joint  stock  associations, 
such  as  express  companies.^ 

The  official  citizenship  of  a  representative  party — the  place 


Mackay  v.  Central  R.  Co.,  4  Fed. 
617; 

Taylor  v.  Pennsylvania  Co.,  78 
Ky.  348,  39  Am.  K.  244. 

The  same  exception  is  maintained 
generally  where  "  the  legal  title  is 
in  the  administrator  as  trustee." 

Goodyear  v.  Hullihen,  10  Fed. 
Cas.  696,  2  Hughes  492,  3  Fish.  Pat. 
Cas.  251; 

De  Forest  v.  Thompson,  40  Fed. 
375. 

A  trustee  appointed  in  one  State 
can  sue  in  the  courts  of  another. 

Kelfe  V.  Rundle,  103  U.  S.  222, 
26  L.  337; 

Cover  V.  Claflin,  57  Fed.  513; 

Glenn  v.  Soule,  22  Fed.  417. 

So  can  an  assignee  for  the  benefit 
of  creditors. 

Greaves  v.  Neal,  57  Fed.  816. 

This  right  has  been  extended  to 
a  receiver  of  an  insolvent  corpora- 
tion. 

Hale  V.  Hardon,  37  C.  C.  A.  240, 
95  Fed.  747,  reversing  s.  c,  89  Fed. 
283; 

American  Nat.  Bank  v.  National 
Ben.  &  Cas.  Co.,  70  Fed.  420; 

Failey  v.  Talbee,  55  Fed.  892, 

But  queer e  : 

Holmes  v.  Shervpood,  16  Fed.  725, 
3  McCr.  405. 

Contra : 

Wigton  V.  Bosler,  102  Fed.  70. 

If  suit  may  be  maintained  in  the 
courts  of  a  State,  by  a  foreign  exec- 
utor, etc.,  the  fact  that  plaintiff 
was  appointed  in  a  foreign  State 
will  not  prevent  a  Federal  Court 
from  taking  jurisdiction. 

Cheney  v.  Stone,  29  Fed.  885. 

*  New  Orleans  v.  Whitney,   138 


U.  S.  595, 11  Sup.  Ct.  428,  34  L.  1102, 
quoted  note  1  this  section; 

Pennington  i".  Smith,  4.j  U.  S. 
App.  409,  24  C.  C.  A.  14.5,  78  Fed. 
399;  s.  c.  (at  Circuit),  69  Fed.  188; 

In  re  Estate  of  Mc  Clean,  26  Fed. 
49; 

Wool  ridge  v.  McKenna,  8  Fed. 
650,  670. 

5  Cross  V.  Evans,  52  U.  S.  App. 
720,  29  C.  C.  A.  523,  86  Fed.  1 ; 

Biisenden  v.  Chamberlain,  53 
Fed.  307; 

Davies  v.  Lathrop,  12  Fed.  353, 
20  Blatchf.  397; 

Farlow  v.  Lea,  8  Fed.  Cas.  1017, 
2  Cin.  Law  Bui.  329; 

Gray  v.  Davis,  10  Fed.  Cas.  1006, 
1  Woods  420, — jurisdiction  was  up- 
held by  tiie  Sui^rome  Court  in  tliis 
case  on  the  ground  tliat  tlie  suit 
by  the  receiver  was  ancillary  to  the 
suit  in  which  he  was  appointed, 
Davis  V.  Gray,  16  Wall.  203,  21  L. 
447. 

Where  a  receiver  brings  suit  upon 
a  chose  in  action  derived  from 
the  insolvent,  the  citizenship  of 
the  insolvent  is  material,  if  juris- 
diction be  based  upon  diverse  citi- 
zenship. 

Post  §  137,  notes  12,  13. 

6  Whitman  v.  Hubbell,  30  Fed. 
81. 

Compare 

Baltimore  &  O.  R.  Co.  v.  Adams 
Exp.  Co.,  22  Fed.  404; 

Also  ante  §  128  and  notes. 

The  same  rule  was  applied  upon 
the  question  of  a  change  of  venue 
in  a  State  court  in 

Bacon  v.  Dinsmore,  42  How.  Pr. 
368. 
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of  jippointinent — is  not  material,'  nor  is  the  citizensliii)  of 
tbe  beneticiaries  for  whom  he  is  acting  a  matter  of  moment," 


'  Continental  Life  lus.  Co.  v. 
Khoads,  11!)  U.  S.  2:37,  7  Sup.  Ct. 
ll);5,  30  L.  380; 

Amory  v.  Amory,  95  U.  S.  180, 
24  L.  428;  s.  c,  36  N.  Y.  Super. 
Ct.  520; 

Rice  v.  Houston,  13  Wall.  UG,  20 
L.  484; 

Wilson  V.  IlastiuKs  Lumber  Co., 
103  Fed.  801,  quoted  note  3  to  this 
section; 

Wilson  u.  Smith,  66  Fed.  81; 

Shirk  V.  La  Fayette,  52  Fed.  857; 

Scmmes  v.  Whitney,  50  Fed. 
060; 

Davies  v.  Lathrop,  12  Fed.  353, 
20  Blatchf.  397; 

Miller  v.  Suude,  1  N.  D.  1,  44 
N.  W.  301; 

Geyer  v.  John  Hancock  Mut. 
Life  Ins.  Co.,  50  N.  H.  224,  233,  9 
Am.  R.  185. 

Compare 

Cooke  V.  Seligman,  7  Fed.  263,  17 
Blatchf.  452. 

"  The  petitions  for  removal  set 
forth  sufficiently  the  citizenship  of 
the  plaintiff  in  error,  but  as  to  the 
defendants  in  error  the  allegations 
are  '  that  said  plaintiffs,  as  such 
executors,  are  citizens  of  the  State 
of  New  York.'  Clearly  this  is  not 
sufficient.  Where  the  jurisdiction 
of  the  Courts  of  the  United  States 
depends  upon  the  citizenship  of 
the  parties,  it  has  reference  to  the 
parties  as  persons.  A  petition  for 
removal  must,  therefore,  state  the 
personal  citizenship  of  the  parties, 
and  not  their  official  citizenship,  if 
there  can  be  such  a  thing."  Amoi  y 
V.  Amory,  supra,  in  Supreme  Court 
of  United  States. 

It  appears  from  the  i-eport  of  the 
Amoi-y  case,  snpr((,  in  the  State 
coui-t,  and  from  the  statement  of 


facts  prefixed  to  the  opininn  of  tiio 
United  States  .Supreme  Court,  that 
the  executors  were  (.itizeus  of  Wis- 
consin to  whom  letters  of  executor- 
ship were  issued  in  Xew  York. 

In  Geyer  o.  .John  Hancock  .Mut. 
Life  Ins.  Co.,  supra,  the  plaintilT, 
a  citizen  of  Massachusetts,  was 
appointed  administrator  by  a  court 
of  New  Hampshire,  and  brouglit 
suit  as  administrator  against  a 
Massachusetts  corporation;  and 
the  suit  was  held  not  to  be  between 
citizens  of  different  States. 

In 

Wohl  V.  Wald,  29  Fed.  Gas.  589, 
17  Blatchf.  342, 

the  petition  for  removal  alleged 
that  the  controversy  in  the  suit 
"is  between  citizens  of  different 
States,  that  is  to  say,  between  the 
above-named  plaintiff,  Julius 
Wehl,  as  assignee  of  the  estate  of 
Gabriel  Netter  and  Albert  Netter, 
who  was  at  the  commencement  of 
this  action,  and  now  is,  a  citizen 
of  the  State  of  New  York,  and  tbe 
above-named  defendant,  Gustavus 
H.  Wald,  as  assignee  in  bank- 
ruptcy of  Gabriel  Netter,  Albert 
Netter  and  Netter  &  Co.,  who  is, 
and  was  at  the  commencement  of 
this  action,  a  citizen  of  the  State 
of  Ohio." 

The  Court  said: 

"This  is  an  allegation  of  the 
personal  citizenship  of  the  par- 
ties." 

8  Dodge  V.  Tulleys,*144  U.  S.  451, 
12  Sup.  Ct.  728,  36  L.  .501; 

Knapp  V.  Troy  &  B.  R.  Co.,  20 
Wall.  117,  22  L.  328; 

Susquehanna  &  W.  V.  R.  &  Coal 
Co.  V.  Blatchford,  11  Wall.  172,  20 
L.  179; 
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nor  tlie  citizenship  of  a  decedent  whose  estate  is  represented 
by  an  executor  or  administrator.^ 

A  next  friend  is  not  a  party  to  a  suit ;  his  citizenship  is 
disregarded,  and  the  citizenship  of  the  phiintiff,  the  actual 
party,  is  controlling. i'^  A  guardian  ad  litem  for  an  infant  de- 
fendant has  the  same  status  as  a  next  friend.^^ 


Bonnafee  v.  Williams,  3  How. 
574,11  L.  732; 

Shipp  V.  Williams,  22  U.  S.  App. 
380, 10  C.  C.  A.  247,  (32  Fed.  4,  quoted 
note  2  to  this  section; 

MoiTis  V.  Lindauer,  (3  U.  S.  App. 
510,  4  C.  C.  A.  162,  54  Fed.  23; 

Popp  u.  Cincinnati,  H.  &  D.  R. 
Co.,  96  Fed.  465; 

Griswold  v.  Bacbeller,  75  Fed. 
470; 

Brisenden  v.  Chamberlain,  53 
Fed.  307; 

Harper  v.  Norfolk  &  W.  R.  Co., 
36  Fed.  102; 

Miller  v.  Sunde,  1  N.  D.  1,  44  N. 
W.  301; 

Goodnow  V.  Litchfield,  67  Iowa 
691,  25  N.  W.  882; 

Goodnow  V.  Oakley,  68  Iowa  25, 
25  N.  W.  912; 

Mead  v.  Walker,  15  Wis.  499. 

"The  fact  that  the  beneficiary  in 
a  trust  deed  may  be  a  citizen  of 
the  same  State  as  the  grantor, 
would  not,  if  the  trustee  is  a  citizen 
of  a  different  State,  defeat  the  juris- 
diction of  the  Federal  Court." 
Dodge  v.  Tulleys,  supra. 

^  Post%  137,  note  11; 

Continental  Life  Ins.  Co.  v. 
Rhoads,  119  U.  S.  237,  7  Sup.  Ct. 
193,  30  L.  380; 

Rice  V.  Houston,  13  Wall.  66,  20 
L.  484; 

Childress  D.  Emory,  8  Wheat.  642, 
5  L.  705; 

Chai)pedelaine  v.  Dechenaux,  4 
Cranch306,  2  L.  029; 

Bangs  u.  Loveridge,  00  Fed.  903 ; 


Harper  v.  Norfolk  &  W.  R.  Co., 
36  Fed. 102; 

GofE  V.  Norfolk  &  W.  R.  Co.,  36 
Fed.  299; 

Dodge  V.  Perkins,  7  Fed.  Cas, 
798,  4  Mason  435. 

In  the  earliest  case  upon  the  sub- 
ject, Chappedelaine  v.  Dechenaux, 
suj)ra,  quoted  in  note  1  to  this  sec- 
tion, one  of  the  plaintiffs  was  an 
administrator  de  bonis  non.  He 
was  an  alien — a  French  citizen. 
His  decedent  was  a  citizen  of 
Geoigia.  The  Supreme  Court  held 
him  competent  to  sue  in  the  United 
States  Circuit  Court.  The  doctrine 
of  this  case  has  never  been  departed 
from  by  that  Court. 

w  Williams  v.  liitchey,  29  Fed. 
Cas.  1394,  3  Dill.  400; 

Ruckman  v.  Palisade  Land  Co., 
1  Fed.  367; 

Dodd  V.  Ghiselin,  27  Fed.  405  (the 
head-note  erroneously  states  the 
suit  to  have  been  brought  by  a 
guardian,  but  the  text  discloses 
that  the  person  who  was  the  cura- 
tor or  guardian  of  the  infants  under 
the  appointment  of  the  State  court 
was  appointed  their  next  friend  by 
the  Federal  Court  and  brought  the 
suit  as  such  next  friend); 

Wiggins  V.  Bethune,  29  Fed.  51; 

Voss  V.  Neineber,  68  Fed.  947; 

Blumenthal  v.  Craig,  55  U.  S. 
App.  8,  20  C.  C.  A.  427,  81  Fed.  320. 

In  Williams  v.  Ritcbey,  supra, 
Judge  Dillon  gives  a  clear  statement 
of  the  reasons  for  not  considering 
a  next  friend  a  party  to  the  suit; 


11  For  note  11,  see  p.  369. 
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§  135.  The  necessary  diversity  of  citizeiiship  must  exist 
both  when  the  suit  is  brouj^ht,  and  when  (he  removal  is 
petitioned  for,  to  make  a  suit  reuiovable  f i-om  a  State  court 
to  a  Circuit  Court  of  tlie  United  States.— Whcio  a  suit  is 
beguu  ill  a  Circuit  Court  of  the  United  States,  the  citizeu- 
sliip  of  the  parties  when  the  suit  is  begun  controls  jurisdic- 
tion based  upon  citizenship.^ 

The  jurisdiction  of  a  Circuit  Court  of  the  United  States 
by  the  removal  of  a  cause  from  a  State  court,  under  the  act 
of  1789,''^  depended  upon  the  citizenship  of  the  parties  iit  the 
time  when  the  suit  was  begun  in  the  State  court.'^  Some 
courts  appHed  this  rule  to  the  question  of  the  removability 
of  a  suit  from  a  State  court  to  a  Circuit  Court  of  the  United 
Stiites  under  the  acts  of  1867  and  1875.'*     Other  courts  as- 


so  does  Judge  Buffington  In  Bhun- 
eutlial  V.  Craig,  supra. 

"  In  suits  by  the  State  on  relation 
of  A.  B.,  or  by  a  next  friend,  the 
State  and  the  next  friend  are  not 
real  parties,  in  the  sense  that  they 
have  an  interest  in  the  result  of  the 
litigation,  nor  in  the  sense  that  they 
control  the  litigation;  but  execu- 
tors, administrators,  trustees,  etc., 
although  they  have  no  personal  in- 
terest in  the  fruits  of  the  litigation, 
yet  are  real  parties  in  the  sense  that 
they  control,  and  are  responsible 
for,  the  litigation."  Popp  v.  Cin- 
cinnati, H.  &  D.  R.  Co.,  96  Fed. 
465. 

Compare 

Jarvis  v.  Crozier,  98  Fed.  753. 

u  Woolridge  v.  McKenna,  8  Fed. 
650. 

§135. 

1  Anderson  v.  Watt,  138  U.  S. 
694,  11  Sup.  Ct.  449,  34  L.  1078; 

Clarke  u.  9^Iuthe\vson,  12  Pet.  164, 
9  L.  1041,  reversing  s.  c,  5  Fed. 
Cas.  972,  2  Sumn.  262; 

ConoUy  v.  Taylor,  2  Pet.  556,  7 
L.  518; 

Morgan  v.  Morgan,  2  Wheat.  290, 
4L.  242; 
24 


Brigel  v.  Tug  River  Coal  «fe  S. 
Co.,  73  Fed.  13;  affirmed,  Tug  River 
Coal  &  S.  Co.  1-.  Brigel,  58  U.  S. 
App.  320,  30  C.  C.  A.  415,  86  Fed. 
818; 

Hatch  V.  Dorr,  11  Fed.  Cas.  805, 
4  McLean  112; 

Rawle  V.  Phelps,  20  Fed.  Cas. 
320,  2  Flip.  471,  9  Cent.  Law  ,J.  46, 
8  Reporter  356,  8  N.  Y.  Wkly.  Dig. 
551; 

Trigg  1-.  Conway,  24  Fed.  Cas. 
196,  Ilempst.  711. 

-  Ante  §  7,  note  2. 

3  Phoenix  Ins.  Co.  v.  Pechner,  95 
U.  S.  183,  24  L.  427;  s.  c,  Pechner 
V.  Phoenix  Ins.  Co.,  65  N.  Y.  195; 
s.  c,  6  Laus.  411; 

Ilolden  u.  Putnam,  Fire  Ins.  Co., 
46  N.  Y.  1,  7  Am.  Rep.  287; 

Indianapolis,  B.  &  W.  R.  Co.  v. 
Risley,  50  Ind.  60; 

Risley  »?.  Indianapolis,  B.  &  W.  R. 
Co.,  4  Tliomp.  &  C.  (X.  Y.)  13,  1 
Hun  (N.  Y.)202; 

Savings  Bank  i\  Benton,  2  Mete. 
(Ky.)240. 

*  Cases  under  the  act  of  1867, 
antp  §  7,  note  6: 

Indianapolis,  B.  &  W.  R.  Co.  v. 
Risley,  50  Ind.  60; 
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serted  that  the  citizenshqj  of  the  parties  at  the  time  when 
the  petition  for  removal  was  iiled  was  alone  material  under 
those  acts.^  The  Supreme  Court  of  the  United  States  de- 
cided that  the  necessary  diversity  of  citizenship  must  exist, 
to  make  a  suit  removable  under  either  of  those  acts,  both  at 
the  tijue  when  the  suit  was  begun  in  the  State  court  and 
when  the  petition  for  removal  was  filed  in  such  court.*^ 


Laird  v.  Conn.  &  P.  R,  R.,  55  jST.  H. 
375,  20  Am.  R,  215,  where  a  removal 
was  denied  under  the  act  of  1807, 
where  diverse  citizenship  did  not 
exist  when  the  suit  was  begun,  but 
arose  afterwards  and  existed  when 
the  petition  for  removal  was  filed. 

Cases  under  the  act  of  1875,  ante 
§  7,  note  7: 

Kaeiser  v.  Illinois  Cent.  R.  Co., 
6  Fed.  1,  2  McCr.  187; 

Beede  v.  Cheeney,  5  Fed.  388; 

Houser  v.  Clayton,  12  Fed.  Cas. 
600,  3  Woods  273; 

Kawle  V.  Phelps,  20  Fed.  Cas. 
320,  2  Flip.  471,  9  Cent.  Law  J.  4G, 
8  Reporter  356,  8  X.  Y.  Wkly.  Dig. 
551. 

Judge  Baxter  held  that  this  con- 
struction would  make  the  act  of 
1875  unconstitutional  in  any  case 
where  the  parties,  though  of  di- 
verse citizenship  when  the  suit 
was  begun,  were  both  citizens  of 
the  same  State,  when  the  petition 
for  removal  was  filed. 

Bruce  v.  Gibson,  9  Fed.  540. 

6  Hone  V.  Dillon,  29  Fed.  465,  as 
to  the  act  of  1867,  but  contra  as  to 
the  act  of  1875 ; 

Miller  v.  Chicago,  B.  &  Q.  R.  Co., 
17  Fed.  97,  3  McCr.  460; 

Glover  v.  Shepperd,  15  Fed.  833, 
11  Biss.  572; 

Curtin  v.  Decker,  5  Fed.  385; 

Chicago,  St.  L,  &  N.  O.  R.  Co, 
V.  McComb,  5  Fed.  Cas.  606,  17 
Blatchf.  371,  9  Reporter  569; 

Cook  V.  Whitney,  6  Fed.  Cas.  415, 
3  Woods  715; 


Jackson  v.  Mutual  Life  Ins.  Co., 
13  Fed.  Cas.  230,  3  Woods  413; 

Johnson  v.  Monell,  13  Fed.  Cas. 
773,  1  Woolw.  390; 

McGinnity  i:  AVhite,  16  Fed.  Cas. 
116,  3  Dill.  350,  1  Cent.  Law  J.  241; 

McLean  v.  St.  Paul  &  C.  Ry.  Co., 

16  Fed.  Cas.  285,  16  Blatchf.  309, 
25  Int.  Rev.  Rec.  249,  8  Reporter 
69,  20  Alb.  Law  J.  78; 

Wehl  V.  Wald,  29  Fed.  Cas.  589, 

17  Blatchf.  342. 

«  Gibson  v.  Bruce,  108  U.  S.  561, 
2  Sup.  Ct.  873,  27  L.  825,  affirming 
Bruce  y.  Gibson,  9  Fed.  540; 

Houston  .fr  T.  C.  R.  Co.  v.  Shirley, 
111  U.  S.  358,  4  Sup.  Ct.  472,  28  L. 
455 ; 

Mansfield,  C.  ct  L.  M.  R.  Co.  v. 
Swan,  111  U.  S.  379,  4  Sup.  Ct.  510, 
28  L.  462; 

Akers  v.  Akers,  117  U.  S.  197,  6 
Sup.  Ct.  669,  29  L.  888; 

Stevens  v.  Nichols,  130  U.  S.  230, 

9  Sup.  Ct.  518,  32  L.  914; 
Crehore  v.  Ohio  &  M.  R.  Co.,  131 

U.  S.  240,  9  Sup.  Ct.  692,  33  L.  144; 

Jackson  v.  Allen,  132  U.  S.  27,  10 
Sup.  Ct.  9,  33  L.  249; 

Young  i\  Ewart,  132  U.  S.  267, 

10  Sup.  Ct.  75,  33  L.  352; 

La  Confiance  Compagnie  v.  Hall, 
137  U.  S.  61,  11  Sup.  Ct.  5,  34  L.  573; 

Kellam  v.  Keith,  144  U.  S.  568, 
12  Sup.  Ct.  922,  36  L.  544; 

Mattingly  v.  Northwestern  Vir- 
ginia R.  Co.,  158  U.  S.  53,  15  Sup. 
Ct.  725,  .39  L.  894. 

Cases  to  the  same  effect  in  other 
courts  are 
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The  language  of  the  act  of  1887-8"  is  siinihir  to  that  of 
the  acts  of  18G7  and  1875  upon  rumoval  for  diverse  citizen- 
ship, and  the  same  construction  is  given  ti)  it  in  this  respect.** 

When  there  is  a  substitution  of  parties  in  the  State  court 
before  removal,  or  other  parties  are  permitted  to  intervene, 
the  original  parties  must  have  the  necessary  diversity  of  cit- 
izenship when  the  suit  is  begun,^  and  all  the  then  parties, 


Grand  Trimk  K.  Co.  c.  Twitcholl, 
21  U.  S.  App.  45,  8  C.  C.  A.  237,  59 
Fed.  727; 

Seddon  v.  Virginia,  T.  &  C.  S.  & 
I.  Co.,  3G  Fed.  0,  1  L.  R.  A.  108; 

Sclmadi<;  v.  Flesclier,  21)  Fed.  465; 

Endy  i\  Commercial  Fire  Ins.  Co., 
24  Fed.  657,  11  Sawy.  137; 

Carrick  v.  Landman,  20  Fed.  209; 

Frelingliuysen  v.  Baldwin,  19 
Fed.  49,  22  Blatchf.  1 ; 

MacNaughtou  v.  South  Pac.  C.  R. 
Co.,  19  Fed.  881,  10  Sawy.  HI; 

Brinkerhoff  v.  Morris  Canal  &  B. 
Co.,  18  Fed.  97; 

Ferry  v.  Merrimack,  18  Fed.  657 ; 

Blackwell  v.  Lynchburg  &  D.  R. 
Co.,  107  N.  C.  217,  12  S.  E.  133; 

Herndon  v.  JEtna  Ins.  Co.,  107 
N.  C.  194,  12  S.  E.  241,  10  L.  R.  A. 
53; 

Herndon  v.  Lancashire  Ins.  Co., 
107  N.  C.  191,  12  S.  E.  240. 

'^n<e§§6,  7. 

""In  order  to  authorize  the  re- 
moval of  a  cause,  the  diversity  of 
the  citizenship  of  the  parties  must 
be  shown  to  exist  at  the  time  of  the 
commencement  of  the  action,  as 
well  as  at  the  time  of  the  filing  of 
the  petition  for  the  removal." 
Craswell  v.  Belanger,  15  U.  S.  App. 
104,  6  C.  C.  A.  1,  56  Fed.  529. 

Circuit  Court  cases: 

Ruohs  V.  Jarvis-Conklin  M.  T. 
Co.,  84  Fed.  513; 

Bradley  v.  Ohio  R.  &  C.  Ry.  Co., 
78Fed.  387,  388; 

Foster  v.  Paragould  S.  E.  R.  Co., 
74  Fed.  273; 


Camprelle  c.  Balbach,  40  Fed.  81. 

State  decision: 

Bradley  u.  Ohio  River  &  C.  R. 
Co.,  119  N.  C.  744,  26  S.  E.  169. 

The  citizenship  of  the  parties 
when  a  contract  is  made  or  when 
it  is  broken,  tliat  is  the  basis  of  a 
suit,  is  not  material  upon  the  ques- 
tion of  Federal  jurisdiction  of  such 
suit. 

Frank  v.  Chetwood,  9  Fed.  Cas. 
706,  9  Reporter  6. 

Nor  is  it  material  what  the  cit- 
izenship of  the  plaintiff  was,  in  a 
personal  injury  case,  at  the  time 
he  received  the  injury  for  which  he 
sues  to  recover  damages. 

Camden  &  S.  R.  Co.  v.  Stetson, 
177  U.  S.  172,  20  Sup.  Ct.  617,  44  L. 
721. 

9  A  substituted  party,  or  one  who 
voluntarily  intervenes  in  a  case, 
comes  into  the  case  "  subject  to  the 
disabilities  of  the  other  parties  in 
I'espect  to  a  removal  at  the  time  "  he 
comes  in. 

Jefferson  i\  Driver,  117  U.S. 272, 
6  Sup.  Ct.  729,  29  L.  897; 

Houston  &  T.  C.  R.  Co.  v.  Shirley, 
111  U.  S.  358,  4  Sup.  Ct.  472,  28  L. 
455,  affirming  Shirley  v.  Waco  Tap 
R.  Co.,  13  Fed.  705,  4  Woods  411; 

Cable  V.  Ellis,  110  U.  S.  389,  4 
Sup.  Ct.  85,  28  L.  186; 

Speckert  p.  German  Xat.  Bank, 
:]8  C.  C.  A.  682,  98  Fed.  151; 

Farmers'  &  Mer.  Nat.  Bank  v. 
Schuster,  52  U.  S.  App.  612,  29  C. 
C.  A.  649,  86  Fed.  161 ; 

Wichita  Nat.   Bank  v.  Smith,  36 
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including  the  substituted  and  intervening  parties,  the  neces- 


U.  S.  App.  530,  19  C.  C.   A.  42,  72 
Fed.  568; 

Olds  Wagon  Works  v.  Benedict, 
32  U.  S.  App.  IIG,  14  C.  C.  A.  285, 
(57  Fed.  1 ; 

Grand  Trunk  R.  Co.  v.  Twitchell, 
21  U.  S.  App.  45,  8  C.  C.  A.  237,  59 
Fed. 727; 

Burnham  v.  First  Nat.  Bank,  10 
U.  S.  App.  485,  3  C.  C.  A.  486,  53 
Fed.  163  (compare  Temple  v.  Smith, 
4  Fed.  392,  2  McCr.  226) ; 

Bronson  v.  St.  Croix  Lumber  Co., 
35  Fed.  634; 

Richmond  &  D.  R.  Co.  v.  Findley, 
32  Fed.  641; 

Goodnow  V.  Dolliver,  26Fed.  469; 

Brinkerhoff  v.  Morris  Canal  &  B. 
Co.,  18  Fed.  97; 

Ohlquist  V.  Farwell,  13  Fed.  305, 
4McCr.  401; 

Howard  v.  Stewart,  34  Neb.  765, 
52  N.  W.  714. 

Compare 

McDonnell  v.  Jordan,  178  U.  S. 
229,  20  Sup.  Ct.  886,  44  L.  1048. 

Contra, 

Speckavt  v.  German  Nat.  Bank, 
85  Fed.  12,  reversed  supra; 

American  Nat.  Bank  v.  Nat.  Ben. 
&  Casualty  Co.,  70  Fed.  420; 

First  Nat.  Bank  v.  Merchants' 
Bank,  37  Fed.  657,  2  L.  R.  A.  469; 

Burdick  v.  Peterson,  6  Fed.  840, 
2McCr.  135; 

Beecher  v.  Gillett,  3  Fed.  Cas.  61, 
1  Dill.  308; 

Wehl  i\  Wald,  29  Fed.  Cas.  589, 
17  Blatchf.  342. 

Compare 

Jackson  &  Sharp  Co.  v.  Pearson, 
60  Fed.  113. 

Where  a  non-resident  is  brought 
in  as  the  sole  defendant  in  a  suit 
in  a  State  court,  in  the  place  of  a 
resident  of  the  State  who  was  the 
original  defendant,  pursuant  to  an 


order  of  interpleader  made  by  the 
court  upon  the  petition  of  the  orig- 
inal defendant,  who  has  deposited 
the  fund  in  controversy  in  court 
and  been  discharged,  the  non-resi- 
dent is  held,  because  he  does  not 
voluntarily  intervene,  not  to  be 
barred  of  the  right  to  remove  the 
suit  by  the  fact  that  the  original 
defendant  is  a  citizen  of  the  State 
in  which  the  suit  is  brought. 

Healy  v.  Prevost,  11  Fed.  Cas. 
962,  8  Reporter  103,  25  Int.  Rev. 
Rec.  240,  6  Wkly.  Notes  Cas.  579,  8 
Cent.  Law  J.  445,  27  Pittsb.  Leg. 
J.  6; 

Wehl  V.  Wald,  supra. 

But  there  cannot  properly  be  a 
removal  of  such  a  suit  from  the 
State  court  to  a  Circuit  Court  of 
the  United  States  so  long  as  the 
resident  defendant  holds  the  fund 
in  controversy  and  remains  a  party 
to  the  suit. 

Bailey  v.  New  York  Savings 
Bank,  2  Fed.  14,  18  Blatchf.  77. 

It  has  been  held  that  a  nun- resi- 
dent landlord  who  procures  himself 
to  be  admitted  with  a  resident  ten- 
ant as  a  defendant  to  an  ejectment 
suit  in  a  State  court,  has  a  right  to 
remove  the  suit  to  the  Circuit  Court 
of  the  United  States  as  if  he  were 
the  sole  original  defendant. 

Texas  v.  Lewis,  12  Fed.  1; 

Greene  v.  Kliuger,  H)  Fed.  689; 
s.  c,  sub  nam.  Greene  r.  Klingler, 
lOFed.Cns.  11.52, 10  Cent.  Law  J.  47. 

But  these  cases  cannot  be  recon- 
ciled with 

Phelj.s  V.  Oaks,  117  U.  S.  236,  6 
Sup.  Ct.  714,  29  L.  888; 

Beardsley  v.  Torrey,  2  Fed.  Cas. 
1188,  4  Wash.  C.  C.  286; 

Ex  parte  Girard,  10  Fed.  Cas. 
436,  3  Wall.  Jr.  263,  19  Leg.  Int. 
412; 
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sary  citizenshiji  when  tlie  petiticm  for  removal  is  filed, ^"  to 
make  a  ease  removable  on  the  ground  of  diverse  citizensliii)." 


Ex  parte  Turner,  24  Fed.  Cas. 
332,  3  Wall.  Jr.  258,  20  Leg.  Int.  4. 

10  Thorn  Wire  lledfre  Co.  v.  Ful- 
ler, 122  U.  S.  535,  7  Sup.  Ct.  120.1, 
30  L.  1235; 

Grand  Trunk  R.  Co.  v.  Twitchell, 
21  U.  S.  App.  45,  8  C.  C.  A.  237,  59 
Fed.  727; 

Smith  V.  Chicago,  B.  &  Q.  R.  Co., 
30  Fed.  722. 

"  As  to  the  time  within  which  a 
substituted  or  intervening  party 
may  apply  for  removal,  see  post 
§  157,  auth.  note  12. 

Where  a  suit  in  a  State  court  is 
brought  by  the  owner  of  land 
against  a  man  acting  as  trustee  un- 
der a  mortgage  who  is  a  citizen  of 
the  State  in  which  the  suit  is 
brought,  and  other  persons  inter- 
ested with  him  in  the  mortgage 
who  are  non-residents,  to  enjoin  a 
foreclosui'e  sale  under  the  mort- 
gage, the  resident  trustee  cannot 
confer  a  right  on  his  non-resident 
co-defendants  to  remove  the  suit 
to  the  United  States  Circuit  Court 
by  resigning  his  trust  after  the  suit 
is  brought. 

Ruohs  V.  Jarvis-Conklin  Mort.  T. 
Co.,  84  Fed.  513. 

Where  a  i-esident  defendant  seeks 
to  require  the  plaintiff  in  a  suit  in 
a  State  court  "  to  summon  and 
bring  in  a  third  party,  and  make 
him  the  defendant  in  an  action  at 
law  in  place  of  tlie  party  whom  he 
has  chosen  to  proceed  against," 
and  the  defendant's  petition  is  de- 
nied by  the  State  court,  such  third 
person  so  sought  to  be  brought  in 
as  a  defendant  cannot  remove  the 
suit  to  a  Circuit  Court  of  the  Uni- 
ted States. 

Bertha  Zinc  &  M.  Co.  v.  Carico, 
61  Fed.  132. 


On  the  other  hand,  it  has  been 
decided  in  several  cases  that  where 
a  State  court  has  erroneously  de- 
nied a  petition  filed  \ty  some  third 
person  to  intervene,  the  would-bo 
defendant  has  the  same  right  to 
renu)vo  the  suit  as  if  he  hail  been 
admitted  as  a  party. 

American  Nat.  Bank  v.  Nat.  Ben. 
&  Casualty  Co.,  70  Fed.  420; 

Hack  V.  Chicago  &  G.  S.  It.  Co., 
23  Fed.  356; 

Snow  V.  Texas  Trunk  Railroad, 
10  Fed.  1,  4  Woods  :n)4; 

Unreported  cases  cited  Dill.  Rem. 
Causes  (old  Ed.),  note  pp.  42,  43, 
referred  to  in  last  two  cases  cited. 

There  is  a  serious  question  as  to 
the  correctness  of  these  decisions; 
in  fact,  they  seem  to  be  clearly  er- 
roneous. They  ignore  the  distinc- 
tion between  one  who  is  actually  a 
party  to  a  suit,  and  one  who  has 
sought  to  become  a  party  but  has 
been  denieil  the  right  to  do  so, 
which  is  recognized  in  other  cases. 

Ex  parte  Cutting,  94  U.  S.  14,  24 
L.  49; 

Hamlin  v.  Toledo,  St.  L.  &  K.  C. 
R.  Co.,  47 U.  S.  App.  422,  24  C.  C.  A, 
271,  78  Fed.  664,  36  L,  R.  A.  826; 

Toledo,  St.  L.  &  K.  C.  R.  Co.  v. 
Continental  Trust  Co.,  36  C.  C.  A. 
155,  95  Fed.  497; 

Buel  V.  Farmers'  Loan  &  T.  Co,, 
—  CCA.—,  104  Fed.  839. 

The  act  of  1875,  ante  §  7,  note  7, 
.says  of  a  removable  suit  that 
"either  party  may  remove  said 
suit,"  and  the  act  of  1887-8,  ante 
§7,  that  it  "may  be  removed  by 
the  defendant  or  defend:ints  there- 
in." Nothing  is  said  to  iudicuto 
that  some  tliird  person  may  re- 
move  a   suit,   who   has    not  been 
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A  change  of  the  citizenship  of  a  party  thereto,  after  the 
removal  of  a  cause  from  a  State  court  has  been  effected,  so 
that  both  parties  become  citizens  of  the  same  State,  or  an 
alien  phiintiff  becomes  a  citizen  of  the  State  in  which  the 
suit  was  brought,  cannot  defeat  the  jurisdiction  of  the  United 
States  Circuit  Court;  ^'-  likewise  the  jurisdiction  of  such  Cir- 
cuit Court,  after  it  has  attached  to  a  cause  upon  removal, 
will  not  be  ousted  by  a  proper  change  of  parties  whereby 
diversity  of  citizenship  no  longer  exists. ^^ 

§  136.  A  noii-resideiit  only  can  remove  a  cause  on  the 
ground  of  diverse  citizenshii).— The  statute  as  to  the  re- 
moval of  a  cause  from  the  court  of  a  State  in  which  it  is  begun 
to  a  Circuit  Court  of  the  United  States  authorizes  such  re- 


made a  defendant  by  the  plaintiff 
or  by  an  order  of  the  State  court. 

"  It  is  clear  that  the  statute  con- 
templates the  removal  shall  be 
made  by  a  defendant  or  defendants 
who  are  actual  parties  to  the  suit. 
It  makes  no  provision  for  removal 
at  the  instance  of  persons  who  may 
be  beneficially  interested.  It  makes 
no  provision  for  compelling  or  al- 
lowing other  parties  to  interplead 
in  a  case,  and  thereby  make  the 
case  removable  from  a  State  to  a 
United  States  Circuit  Court,  which 
was  not  so  removable  as  between 
the  original  parties  to  the  action." 
Bertha  Zinc  &  M.  Co.  v.  Carico, 
siqjra. 

^Haracovic  v.  Standai-d  Oil  Co., 
105  Fed.  785; 

Chicago,  I.  &  N.  P.  R.  Co.  v.  Min- 
nesota &  X.  W.  R.  Co.,  29  Fed.  3:i7; 

Bruce  v.  Gibson,  9  Fed.  540,  542. 

13  Phelps  V.  Oaks,  117  U.  S.  236, 
6  Sup.  Ct.  714,  29  L.  888; 

Stewart  v.  Dunham,  115  U.  S.  61, 
5  Sup.  Ct.  1163,  29  L.  329; 

Cross  V.   Evans,  52  U.   S,   App. 
720,  29  C.  C.  A.  523,  86  Fed.  1. 

Compare  cases  where  the  juris- 


diction of  the  United  States  Cir- 
cuit Court  was  acquired  by  original 
process : 

Hardenbergh  v.  Ray,  151  U.  S. 
112,  14  Sup.  Ct.  305,  38  L.  93,  af- 
firming s.  c,  sub  nom.  Hardenberg 
V.  Ray,  33  Fed.  812,  13  Sawy.  158; 

Krippendorf  v.  Hyde,  110  U.  S. 
276,  4  Sup.  Ct.  27,  28  L.  145; 

Clarke  v.  Mathewson,  12  Pet.  164, 
9  L.  1041,  reversing  s.  c,  5  Fed. 
Cas.  972,  2  Sumn.  262; 

Shakers  v.  Watson,  37  U.  S.  App. 
141,  15  C.  C.  A.  632,  68  Fed.  730; 

Park  V.  New  York,  L.  E.  &  W. 
R.  Co.,  70  Fed.  641 ; 

Chattanooga  Ter.  Ry.  Co.  v.  Fel- 
ton,  69  Fed.  273; 

Hendersons.  Goode,  49  Fed.  887; 

Belmont  Nail  Co.  v.  Columbia 
Iron  &  S.  Co.,  46  Fed.  336; 

Jarboe  v.  Templer,  38  Fed.  213; 

Farmers'  Loan  &  T.  Co.  v.  Texas 
Western  R.  Co.,  32  Fed.  359; 

Shropshire  v.  Lylc,  31  Fed.  694; 

Osborne  r.  Barge,  30  Fed.  805 ; 

Glover  v.  Shepperd,  21  Fed.  481; 

Elliot  V.  Teal,  8  Fed.  Cas.  537,  5 
Sawy.  188. 
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moval  only  "by  the  defendant  or  defendants  therein,  being 
non-residents  of  that  State."  ^ 

A  citizen  of  a  State  sued  in  a  court  of  his  own  State  has 
no  right  to  remove  the  suit  against  liim  to  a  Circuit  Court 
of  the  United  States  on  the  ground  that  the  plaintiff  is  a 
citizen  of  another  State  or  an  alien.'^ 

It  was  questioned  in  one  case  whether  "  non-residents  "  is 
not  here  used  as  synonymous  with  "  non-citizens."  '^  Tiie  dif- 
ference between  residence  and  cUizemshijj  has  steadily  been 


§  136. 

2  "  Under  the  act  of  Congress  of 
March  3,  1887  (24  Stat,  at  L.  5r)2, 
chap.  373)  it  is  the  defendant  or 
defendants  who  are  non-residents 
of  the  State  in  which  the  action  is 
pending,  who  may  remove  the  same 
into  the  Circuit  Court  of  the  United 
States  for  the  proper  District." 
Martin  v.  Snyder,  148  U.  S.  663,  13 
Sup.  Ct.  706,  37  L.  602. 

"  The  defendant  could  not  re- 
move the  case  on  the  ground  of 
diverse  citizenship,  although  that 
fact  existed,  because  it  was  itself 
a  resident  of  the  State."  Western 
U,  Tel.  Co.  V.  Ann  Arbor  R.  Co., 
178  U.  S.  239,  20  Sup.  Ct.  867,  44  L. 
1052. 

Plain  as  the  statute  is,  when  ap- 
plied to  resident  citizens,  there  are 
other  cases  where  resident  defend- 
ants have  removed  suits,  only  to 
have  them  finally  remanded. 

Thurber  v.  Miller,  32  U.  S.  App. 
209,  14  C.  C.  A.  432,  67  Fed.  371 ; 

Wichita  Nat.  Bank  v.  Smith,  30 
U.  S.  App.  530,  19  C.  C.  A.  42,  72 
Fed.  568; 

Western  U.  Tel.  Co.  v.  Brown, 
32  Fed.  337; 

Anderson  v.  Appleton,  32  Fed. 
855; 

Weller  v.  J.  B.  Pace  Tobacco  Co., 
32  Fed.  860; 

Freeman  v.  Butler,  39  Fed.  1 ; 


Schoficld  V.  Demorest,  40  Fed. 
273; 

Mills  V.  Newell,  41  Fed.  529. 

In 

Bryan  v.  Richardson  153  Mass. 
157,  26  N.  E.  435, 

the  State  court  denied  the  removal 
sought  by  the  resident  defendant. 

A  non-resident  defendant  alone, 
or  all  the  defendants  together, 
cannot  remove  a  suit  where  there 
is  even  one  resident  defendant. 

Arkansas  Valley  Smelting  Co.  v. 
Cowenhoveu,  41  Fed.  450; 

Parkinson  v.  Barr,  105  Fed.  81; 

Bowley  v.  Richmond  &  D.  R. 
Co.,  110  N.  C.  315,  14  S.  E.  777; 

Western  Union  Tel.  Co.  v.  Grif- 
fith, 104  Ga.  56,  30  S.  E.  420; 

Security  Co.  v.  Pratt,  65  Conn. 
161,  32  AM.  396. 

A  resident  defendant  could  not 
remove  a  suit  under  the  act  of  1789, 
ante  §  7,  note  3. 

West  V.  Aurora,  6  Wall.  139,  18 
L.  819. 

Nor  could  a  resident  plaintiff  or 
defendant  remove  a  suit  under  the 
act  of  1867,  ante  §  7,  note  6. 

Hurst  V.  Western  &  A.  R.  Co., 
93  U.  S.  71,  23  L.  805; 

Ex  parte   Andrews,  40  Ala.  639; 

Bryant  v.  Scott,  07  N.  C.  391. 

3 "  It  is  very  doubtful  whether 
the  term  'non-resident'  is  used  in 
the  removal  act  in  any  different 
sense  than  that  of  'non-citizenship.' 
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maintained  by  the  Supreme  Court,  as  applied  to  individuals.* 
The  cases  directly  upon  the  subject  decide  that  a  resident 
alien  has  no  right  to  remove  a  suit  against  him  brought  by  a 
citizen  of  some  State  on  the  ground  of  diverse  citizenship.^ 

A  defendant,  to  be  entitled  to  remove  a  suit  against  him 
from  a  State  court  to  a  Circuit  Court  of  the  United  States, 
must  be  a  non-resident  of  the  State  in  which  the  suit  is 
brought,  both  at  the  time  when  the  suit  is  brouglit  in  the 
State  court  and  at  the  time  when  the  petition  for  removal  is 
filed.6 

A  foreign  corporation,  the  decisions  say,  does  not  become 
a  resident  of  a  State  by  doing  business  therein,  or  by  com- 
plying with  a  State  statute  requiring  its  consent  to  be  sued 
in  the  State  courts.^ 


In  that  sense  it  would  be  in  har- 
mony with  antecedent  legislation 
on  this  subject.  In  that  sense  the 
single  compound  word  '  non-resi- 
dent '  would  include  the  right  of 
removal  to  defendants,  whether 
citizens  of  another  State  or  citi- 
zens or  subjects  of  a  foreign  state. " 
Purcell  V.  British  Land  &  Mort. 
Co.,  42  Fed.  465,  467. 

*  Auth.  post  §  162,  note  9. 

6  In 

Cudahy  v.  McGeoch,  37  Fed.  1, 
Judge  Gresham  said : 

"An  alien  who  is  sued  in  a 
State  in  which  he  resides,  as  here, 
is  not  authorized  by  the  act  of 
1887  to  remove  the  suit." 

This  decision  was  followed  in 

Walker  v.  O'Neill,  38  Fed.  374, 
where  Judge  Barr  adds  : 

"  The  non-residency  of  the  de- 
fendant in  the  State,  being  a  req- 
uisite to  the  right  of  removal, 
should  be  alleged  in  the  petition 
for  removal." 

Likewise  in 

Rooker  v.  Crinkley,  113  N.  C.  73, 
18  8.  E.  .56: 

"These  are  suits  between  a  citi- 
zen of  this  State  and  an  alien  resi- 


dent in  this  State,  and  are  not 
removable,  under  the  act  of  Con- 
gress." 

A  resident  alien  could  remove  a 
suit  under  the  act  of  1875,  ante  §  7, 
note  7. 

Lanz  V.  Randall,  14  Fed.  Cas. 
1131,  4  Dill.  425,  3  N.  Y.  Wkly. 
Dig.  307,  3  Cent.  Law  J.  688,  14 
Alb.  Law  J.  363,  24  Pittsb.  Leg. 
J.  68. 

^  Camprelle  v.  Balbach,  46  Fed. 
81. 

This  is  inferable  from,  though 
not  directly  decided  in, 

Fife  V.  Whittell,  102  Fed.  537. 

Compare  the  rule  as  to  diversity 
of  citizenshiii,  ante  §  135. 

'  Germania  Fire  Ins.  Co.  v.  Fran- 
cis, 11  Wall.  210,  20  L.  77; 

Baltimore  &  O.  R.  Co.  v.  Koontz, 
104  U.  S.  5,  26  L.  643; 

Shaw  V.  Quincy  Mining  Co.,  145 
U.  S.  444,  12  Sup.  Ct.  935,  36  L. 
768; 

Southern  Pac.  Co.  v.  Denton,  146 
U.  S.  202,  13  Sup.  Ct.  44,  36  L.  942; 

Gerling  (Martin's  Adm'r)  v.  Bal- 
timore &  O.  R.  Co.,  151  U.  S.  673, 
14  Sup.  Ct.  5.33,  .38  L.  311; 

Ward  V.  Blake  Manuf'g  Co.,  12 
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While  it  is  necessary  tliat  the  defendant  seeking  the  re- 
moval of  a  cause  from  a  State  court  be  a  non-resident  of  the 


U.  S.  App.  295,  5  C.  C.  A.  538,  50 
Fed.  437; 

Shattuck  V.  North  IJiitish  &  Mer. 
Ins.  Co.,  19  U.  S.  App.  215,  7  C.  C.  A. 
380,  58  Fed.  009; 

Willson  V.  Winchester  &  P.  K. 
Co.,  41  C.  C.  A.  215,  99  Fed.  042; 

Pacific  Mnt,  Life  Ins.  Co.  v. 
Tompkins,  41  C.  C.  A.  488,  101 
Fed.  539; 

Pacific  Railroad  v.  Missouri  Pac. 
Ky.  Co.,  23  Fed.  505,  5  McCr.  373; 

Chicago,  St.  P.,  M.  &  O.  R.  Co.  v. 
Dakota  County,  28  Fed.  219; 

Booth  V.  St.  Louis  Fire-Engiue 
Manuf'gCo.,  40  Fed.  1; 

Purcell  V.  British  Land  &  Mort. 
Co.,  42  Fed.  405; 

Myers  v.  Murray,  Nelson  &  Co., 
43  Fed.  095,  11  L.  R.  A.  210; 

Baughmau  v.  National  Water- 
Works  Co.,  40  Fed.  4; 

Conn  V.  Chicago,  B.  &  Q.  R.  Co., 
48  Fed.  177; 

Howard  v.  Gold  Reefs,  102  Fed. 

057; 

Hatch  V.  Chicago,  R.  I.  &  P.  R. 
Co.,  11  Fed.  Cas.  799,  0  Blatchf. 
105; 

Lee  y.  Aetna  Ins.  Co.,  15  Fed.  Cas. 
141,  3  West.  Law  Month.  404; 

Owen  V.  New  York  Life  Ins.  Co., 
18  Fed.  Cas.  922,  1  Hughes  322 
(disapproving  contrary  dicta  in 
Continental  Ins.  Co.  v.  Kasey,  27 
Gratt.  210); 

Southern  Pac.  Ry.  Co.  v.  Harri- 
son, 73  Tex.  103,  11  S.  W.  108; 

Hobbs  V.  Manhattan  Ins.  Co.,  50 
Me.  417,  90  Am.  Dec.  472; 

Koshland  v.  National  Fire  Ins. 
Co.,  31  Or.  205,  49  Pac.  845; 

Morton  v.  Mut.  Life  Ins.  Co.,  105 
Mass.  141,  7  Am.  R.  505; 

Southern  R.  Co.  v.  Hudgins,  108 
Ga.  524,  33  S.  E.  1011; 


Quimby  v.  Pennsylvania  Ins.  Co., 
58  N.  H.  494. 

Compare  ante  §  127. 

In  tlio  Shattuck  case,  supra,  we 
find  this  language: 

"A  corporation  created  by  the 
laws  of  a  foreign  country  does  not 
become  a  citizen  or  resident  of  a 
State  of  this  Union  by  merely  ojien- 
ing  an  office  in  the  State,  and  trans- 
acting business  there;  and  a  peti- 
tion for  removal  which  shows  that 
the  defendant  is  a  corporation  char- 
tered by  the  laws  of  another  State, 
or  a  foreign  country,  dc^es  not  have 
to  allege  negatively  that  it  is  not  a 
citizen  or  resident  of  the  State  in 
which  suit  is  brought  against  it, 
because,  in  legal  contemplation,  its 
residence  and  citizenship  can  only 
be  in  the  State  or  country  by  the 
laws  of  which  it  was  created,  al- 
though it  may  have  an  office  and  do 
business  in  other  States  whose  laws 
permit  it." 

In  Howard  v.  Gold  Reefs,  supra : 

"  The  defendant,  being  a  foreign 
corporation,  is  presumed,  under  the 
law,  to  be  a  resident  only  of  the 
State  or  country  where  it  was 
created.  .  .  .  Non-residence 
being  presumed,  and  nothing  ap- 
pearing in  the  record  to  dispute  the 
same,  it  need  not  be  alleged  in  the 
petition  for  removal." 

Contra,  removal  cases, 

Scott  V.  Texas  Land  &  C.  Co.,  41 
Fed.  225; 

Hirschl  v.  J.  I.  Case  Threshing 
Mach.  Co.,  42  Fed.  803; 

Guarantee  Co.  i'.  First  Nat.  Bank, 
95  Va.  480,  28  S.  E.  909; 
original  cases, 

Zambrino  v.  Galveston,  H.  &  S. 
A.  Ry.  Co.,  38  Fed.  449; 
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State  in  which  the  suit  is  brought,  it  is  not  necessary  that 
the  plaintiff  be  a  resident  of  such  State.  IJoth  parties  may 
be  non-residents  and  the  defendant  have  the  right  to  remove 


Kiddle  v.  New  York,  L.  E.  &  W. 
R  Co.,  39  Fed.  290; 

Miller  v.  Eastern  Oregon  Gold 
Miu.  Co.,  45  Fed.  3-15; 

United  States  v.  Southern  Pac.  R. 
Co.,  49  Fed.  297. 

The  common-sense  view  of  the 
matter,  but  which  has  not  com- 
mended itself  to  the  Supreme  Court, 
is  that  while  a  corporation  may  well 
be  treated  as  a  citizen  of  the  place 
of  its  creation,  it  becomes  a  resi- 
dent or  inhabitant  of  every  place 
where  it  does  business. 

Contra  cases,  supra  ; 

6  Thompson  on  Corporations, 
§§  7484,  7485,  7486,  7487,  7488,  7489; 

"  Residence  of  Corporations  under 
the  Removal  Act,"  35  Cent.  Law  J. 
285; 

"  Inhabitancy  of  Corporations  for 
the  Purposes  of  Jurisdiction,"  42 
Cent.  Law  J.  215. 

If  this  common-sense  view  were 
adopted,  it  would  eliminate  nearly 
all  the  abuses  existing  under  the 
present  removal  act,  which  have 
often  been  portrayed  and  are  ap- 
parent to  every  Federal  Judge  and 
every  lawyer  who  practices  in  a 
Federal  Court. 

The  Federal  Courts,  with  refer- 
ence to  natural  persons,  adhere  te- 
naciously to  the  distinction  be- 
tween citizenship  and  residence,  as 
see  cases  post  §  102,  note  9.  But  in 
reference  to  corporations,  the  pre- 
vailing doctrine  is  that  citizenship 
and  residence  are  synonymous 
terms. 

The  section  of  the  statute  as  to 
original  jurisdiction,  ante  §  6,  uses 
the  term  "inhabitant";  thesection 
as  to  removals,  ante  §  7,  the  term 


"non-residents."  The  words  resi- 
dent and  inhabitant  are  nearly 
synonymous,  and  both  imply  a 
bodily  presence  of  more  than  a 
transient  character. 

Bicycle  Stepladder  Co.  v.  Gordon, 
57  Fed.  529; 

Holmes  V.  Oregon  &  C.  R.  Co.,  5 
Fed.  523,  6  Sawy.  275; 

CoUinson  v.  Teal,  6  Fed.  Cas.  138, 
4  Sawy.  241,  9  Chi.  Leg.  News 
272. 

A  corporation,  for  all  practical 
purposes,  is  bodily  present  and 
should  be  suable  wherever  it  habit- 
ually does  business  and  has  a  resi- 
dent officer  or  agent  on  whom  proc- 
ess can  be  served.  If  its  agent  is 
bodily  present  in  a  State  transact- 
ing its  business,  the  curj)oration 
should  be  deemed  a  resident  of  the 
State.  It  is  an  absurdity  to  say  that 
a  corporation  is  a  resident  of  a  State 
in  which  it  never  transacted  any 
business  or  had  an  officer  or  agent, 
and  is  a  non-resident  of  a  State  in 
which  all  its  business  is  trans- 
acted and  in  which  its  officers  and 
agent  reside,  merely  because  it  was 
organized  imder  the  laws  of  the 
former  State.  The  ancient  legal 
myth  that  a  corporation  always 
dwells  in  the  place  of  its  creation, 
and  is  incapable  of  migrating,  has 
no  legitimate  application  to  the 
tramp  corporations  of  these  latter 
days.  They  are  organized  to  mi- 
grate and  gain  the  advantages 
granted  by  the  tax  laws  of  many 
States  to  foreign  corporations  and 
the  right  to  remove  suits  as  foreign 
corporations  enjoyed  under  the  rule 
adopted  by  the  Supreme  Court. 
They  do  migrate  from  the  States  of 
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the  cause  to  the  Federal  Court,  if  the  citizenship  of  the  phiin- 
tiff  is  diverse  fnjiii  that  of  tlie  defendant. ** 

§  137.  The  citizenship  of  Ihe  assignor  or  orii^inal  lioMer 
of  a  promissory  "ote  or  other  cliose  in  action  must  ordi- 
narily be  such  as  to  authorize  defendant  to  remove'  the 
suit  if  such  assii^nor  or  original  holder  were  phiintiff,  to 
make  a  suit  removable  tliat  is  brought  by  an  assignee  or 
subsequent  holder  of  such  promissory  note  or  other  chose 
in  action. — Not  only  must  the  parties  to  tlie  suit  have  the 
necessary  diversity  of  citizenship  to  make  a  suit  removable, 


their    ciention — New     Jersey    and 
West  Vii'ffiiiia  most  frequently — 

"  And,  like  the  baseless  fabric  of 
this  vision, 

*  *  *  * 

Leave  not  a  rack  behind." 

Irvine  Co.  v.  Bond,  74  Fed.  849; 

29  Am.  Law  Rev.  899,  giving  text 
of  charter  of  the  Southern  Pacific 
Company,  granted  by  the  State  of 
Kentucky  by  act  of  March  17, 1884, 
Laws,  Ky.  18S3-4,  ch.  403. 

8  Kansas  City  &  T.  R.  Co.  v.  In- 
terstate Lumber  Co.,  37  Fed.  3 
(overruling  Harold  v.  Iron  Silver 
Min.  Co.,  33  Fed.  529); 

First  Nat.  Bank  v.  Merchants' 
Bank,  37  Fed.  657,  2  L.  R.  A.  469; 

Amsinck  v.  Balderston,  41  Fed. 
641; 

Uhle  15.  Burnham,  42  Fed.  1 ; 

Sherwood  v.  Newport  News&  M. 
Val.  Co.,  55  Fed.  1; 

Alley  V.  Edward  llines  Lumber 
Co.,  64  Fed.  903; 

Duncan  v.  Associated  Press,  81 
Fed.  417; 

Stalker  c.  Pullman's  Palace-Car 
Co.,  81  Fed.  989; 

Creagh  v.  Equitable  Life  Assur. 
Soc,  83  Fed.  849; 

Callahan  v.  Hicks,  90  Fed.  539; 

American  Finance  Co.  v.  Bost- 
wick,  151  Mass.  19,  23  N.  E.  G56; 

Koshland  v.  Nat.  Fire  Ins.  Co.,  31 
Or.  205,  49  Pac.  845. 


A  different  rule  applies  in  case  of 
a  removal  for  local  prejudice. 

Post  §  189,  auth.  note  10; 

Alley  0.  Edward  Hines  Lumber 
Co.,  supra. 

The  rule  under  the  act  of  1875, 
ante  §  7,  note  7,  was,  as  under  the 
present  act,  that  a  suit  might  bo 
removable  although  neither  party 
resided  in  the  State  in  which  it  was 
begun. 

Eureka  Con.  Min.  Co.  v.  Rich- 
mond Con.  Min.  Co.,  2  Fed.  829,  0 
Sawy.  471; 

Petterson  v.  Chapman,  19  Fed. 
Cas.  385,  13  Blatchf.  395. 

The  language  of  the  act  of  1789, 
rt)i<e§7,  note  3,  is  quite  different 
from  that  of  the  i>resent  act.  Len- 
der it  an  alien  sued  by  a  citizen  of 
any  State  might  remove  the  suit; 
but  a  suit  brought  by  an  alien  was 
not  removable  by  a  non-resident 
citizen. 

Galvin  r.  Boutwell,  9  Fed.  Cas. 
1139,  9  Blatchf.  470. 

Where  the  parties  were  citizens 
of  different  States,  the  i)laintiff 
must  reside  in  the  State  in  which 
tlie  suit  was  brought  to  make  the 
suit  removable  under  the  act  of 
1789. 

Hubbard  v.  Northern  K.  Co.,  12 
Fed.  Cas.  781,  3  Blatchf.  84,  25  Vt. 
715,  17  Law  Rep.  316; 
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but  the  general  rule  is  that  where  a  suit  is  brought  by  the 
assignee  or  subsequent  holder  of  a  promissory  note  or  other 
chose  in  action,  the  citizenship  of  the  original  holder  must  be 
such  that  the  Circuit  Court  of  the  United  States  would  have 
jurisdiction,  if  the  original  holder  were  himself  the  plaintiff.^ 


Johnson  v.  Monell,  13  Fed.  Cas. 
773,  1  Woolw.  390. 
§137. 

iyl»ie§§6,  7; 

Mexican  Nat.  R.  Co.  v.  Davidson, 
157  U.  S.  201,  15  Sup.  Ct.  503,  39 
L.  672,  reversing  Davidson  i-.  Mexi- 
can Nat.  R.  Co.,  58  Fed.  653. 

It  is  held  by  the  Supreme  Court 
in  the  Davidson  case  that  the  citi- 
zenship of  the  assignor  is  a  matter 
of  jurisdiction  vrhich  cannot  be 
waived  by  the  parties  in  a  case  re- 
moved from  a  State  court  under 
the  present  act,  ante  §7.  The 
contrary  was  held  at  Circuit,  with- 
out reference  to  the  Davidson  case, 
in 

Morrison  v.  North  American 
Transp.  &  Trad.  Co.,  85  Fed.  802. 

That  ruling,  however,  has  since 
been  reversed. 

North  American  Transp.  &  Trad. 
Co.  V.  Morrison,  178  U.  S.  262,  20 
Sup.  Ct.  869,  44  L.  1061. 

A  dictum  of  like  effect  as  the 
Morrison  decision  at  Circuit  is  to 
be  found  in 

Bushnell  v.  Kennedy,  9  Wall.  387, 
19  L.  736,  decided  under  the  act  of 
1789,  §  12,  ante  §  7,  note  3. 

Later  cases  directly  held  that  the 
limitation  upon  original  jurisdic- 
tion contained  in  the  acts  prior  to 
that  of  1887-8  did  not  limit  juris- 
diction by  tlie  removal  from  State 
courts  of  suit?  brought  therein 
upon  assigned  choses  in  action. 

Ante  §  64,  note  3,  especially  Claf- 
lin  V.  Commonwealth  Ins.  Co.,  110 
U.  S.  81,  3  Sup.  Ct.  507,  28  L. 
76. 


In  a  Circuit  Court  case,  where 
the  original  jurisdiction  of  the  Cir- 
cuit Court  was  invoked  under  the 
act  of  1875,  ante  §  6,  note  5,  in  a 
suit  upon  an  assigned  chose  in  ac- 
tion, it  was  held  that  the  citizen- 
ship of  the  assignor  is  a  matter  of 
jurisdiction  which  the  parties  can- 
not waive. 

Stanley  v.  Albany  County,  5  Fed. 
254. 

The  Supreme  Court  will,  even 
where  the  objection  is  not  raised 
by  either  party,  take  notice  of  a 
want  of  an  averment  as  to  the  citi- 
zenship of  the  payee  or  original 
holder  of  a  note  or  other  chose  in 
action,  and  reverse  the  judgment 
for  want  of  jurisdiction,  where  a 
Circuit  Court  has  taken  jurisdiction 
of  a  suit  upon  an  assigned  chose  in 
action  and  proceeded  to  judgment 
without  such  an  avei'ment. 

King  Iron  Bridge  &  Manuf'g  Co. 
V.  Otoe  County,  120  U.  S.  225,  7 
Sup.  Ct.  552,  30  L.  623,  reversing 
s.  c,  27  Fed.  800. 

Compare  post  §  210. 

There  are  several  Circuit  Court 
cases  and  State  cases,  collected 
ante  §  64,  note  3,  which  applied 
the  limitation  of  original  jurisdic- 
tion of  suits  upon  assigned  choses 
in  action,  contained  in  the  acts 
prior  to  the  present  one,  to  juris- 
diction by  removal.  Those  cases, 
although  finally  adjudged  by  the 
Supreme  Court  to  be  incorrect  as 
to  those  acts,  state  the  law  cor- 
rectly under  the  present  removal 
statute,  ante  §  7. 

Judge  Shiras  said  in  a  case  orig- 
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Where  a  note  or  other  chose  in  notion  was  originall}'  held 
by  nioi'e  than  one  person,  tlie  same  rule  applies  as  when  there 


inally  brought  iu  a  Uuited  States 
Circuit  Court: 

"Under  the  express  provisions 
of  the  acts  of  Congress  of  1887-88, 
tliis  Court  cannot  talco  jurisdiction 
on  bolialf  of  complaiuant  unless 
the  jurisdiction  would  exist  if  no 
assignment  hail  been  made,  and 
the  suit  was  instituted  iu  the  name 
of  the  assignor."  Boston  Safety 
&  D.  Co.  u.  riattsmouth,  7(3  Fed. 
881,  882. 

Another  case  as  to  original  juris- 
diction: 

Smith  V).  Filield,  63  U.  S.  App. 
631,  33  C.  C.  A.  681,  91  Fed.  561. 

The  citizenship  of  the  payee  or 
original  holder  of  a  note  or  other 
chose  in  action  at  the  date  thereof, 
or  at  the  date  of  the  assignment, 
is  not  material.  His  citizenship  at 
the  time  when  the  suit  is  brought 
must  be  diverse  from  that  of  the 
defendant.  This  doctrine  is  dedu- 
cible  generally  from 

Turner  v.  Bank  of  North  Amer- 
ica, 4  Dall.  8,  1  L.  718; 

Montalet  v.  Murray,  4  Cranch  40, 
2  L.  545 ; 

Kirkman  v.  Hamilton,  6  Pet.  20, 
8  L.  305 ; 

Keary  v.  Farmers'  &  M.  Bank, 
16  Pet.  89,  10  L.  897; 

Dromgoole  v.  Farmers'  &  M. 
Bank,  2  How.  241,  11  L.  252; 

Sheldon  v.  Sill,  8  How.  441,  12 
L.  1147; 

Bradley  v.  Rhines,  8  Wall.  393, 
19  L.  467; 

King  Iron  Bridge  &  Manuf'g  Co. 
V.  Otoe  County,  120  U.  S.  225,  7 
Sup.  Ct.  552,  30  L.  623; 

Metcalf  V.  Watertown,  128  U.  S. 
586,  9  Sup.  Ct.  173,  32  L.  543; 

Brock  V.  Northwestern  Fuel  Com- 


pany, 130  U.  S.  341,  9  Sup.  Ct.  552, 
32  L.  905 ; 

Parker  u.  <)rmsl)y,  141  U.  S.  81, 
11  Sup.  Ct.  912,  .3.-)  L.  054; 

Murphy  v.  Payette  Alluvial  Gold 
Co.,  98  Fed.  321; 

Reynolds  v.  Lyon  County,  97 
Fed.  155,  157; 

United  States  Nat.  Bank  v.  Mc- 
Xair,  50  Fed.  323; 

Hudson  u.  Bishop,  38  Fed.  680; 

Shuford  V.  Cain,  22  Fed.  Cas.  48, 
1  Abb.  U.  S.  302,  10  Pittsb.  Leg.  J. 
194,  2  Am.  Law  T.  Uep.  U.  S.  Cts. 
187,  3  West.  Jur.  294,  1  Leg.  Caz. 
154. 

In  Parker  «.  Ormsby,  supra,  the 
Supreme  Court  said: 

"  If  it  be  true,  as  stated  in  an  af- 
fidavit filed  below,  that  Lamb  [the 
original  holder  of  the  note  in  suit] 
was,  at  the  commencement  of  the 
suit,  a  citizen  of  Nebraska,  clearly 
the  Court  below  was  without  ju- 
risdiction; for  all  the  defendants 
are  alleged  to  be  citizens  of  that 
State." 

Where  proper  diverse  citizenship 
exists  between  the  plaintiff  and  his 
assignor,  on  the  one  hand,  and  the 
defendant,  on  the  other,  when  a 
suit  is  begun  in  a  Circuit  Court, 
the  jurisdiction  will  not  be  di- 
vested by  the  plaintiff's  assignor 
becoming  a  citizen  of  the  same 
State  as  the  defendant,  after  the 
bi'inging  of  the  suit. 

Betzoldt  V.  American  Ins.  Co.,  47 
Fed.  705. 

The  law  has  been  determined,  in 
cases  where  the  precise  point  was 
directly  involved  and  contested,  to 
be  that  the  citizenship  of  the  payee 
or  original  holder,  at  the  date  of 
the  note  or  other  chose  in  action, 
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are  more  than  one  plaintiff ;  -  the  citizenship  of  each  and  every 


or  of  the  assignment,  is  not  mate- 
rial, but  the  question  of  liis  citi- 
zenship when  the  suit  was  brought 
is  material. 

Jones  V.  Shapera,  13  U.  S.  App. 
481,  6  C.  C.  A.  423,  57  Fed.  4.57; 

Winn  V.  Gilmer,  27  Fed.  817; 

Chamberlain  v.  Eckert,  5  Fed. 
Cas.  41.5,2  Biss.  126; 

Thaxter  i-.  Hatch,  23  Fed.  Cas. 
897,6  McLean  68; 

White  V.  Leahy,  29  Fed.  Cas. 
1022,  3  Dill.  378. 

In  White  v.  Leahy,  supra,  it  was 
said,  and  iu  Jones  v.  bhapera,  supra, 
the  Court  quoted  with  approval: 

"If  no  assignment  of  this  note 
had  been  made,  the  assignor  might, 
being  at  the  time  when  the  suit  was 
brought  a  citizen  of  Texas,  have 
then  commenced  it;  and  under  the 
statute  his  assignee  has  the  same 
right.  If  the  restriction  on  the  as- 
signor does  not  exist  at  the  time 
the  suit  is  commenced,  the  Court 
has  jurisdiction  if  the  case  in- 
volves the  requisite  amount,  and 
is  between  a  citizen  of  the  State 
where  suit  is  brought  and  a  citizen 
of  anotlier  State." 

There  are  expressions  in  cases 
not  directly  involving  the  question, 
which  indicate  that  the  Judges  had 
it  in  mind  that  the  rule  is  that  the 
diversity  of  citizenship  between 
the  original  parties  must  exist  at 
its  date  or  at  the  time  of  the  as- 
signment or  transfer  of  the  chose 
in  action,  and  it  is  so  stated  in  a 
few  cases;  but  these  statements 
are  in  conflict  with  the  adjudged 
cases  already  cited  where  the  ques- 
tion was  directly  involved. 

Gibson  v.  Chew,  16  Pet.  315,  10 
L.  977; 

Benjamins,  New  Orleans,  41 U.  S. 


App.   178,  20  C.  C.  A.  591,  74  Fed. 
417,  affirming  s.  c,  71  Fed.  7.58; 

Kearney  County  v.  McMaster,  32 
U.  S.  App.  367,  15  C.  C.  A.  353,  68 
Fed.  177; 

Hammond  v.  Cleaveland,  23  Fed. 
1,  10  Sawy.  621; 

Braiuard  v.  Williams,  4  Fed.  Cas. 
7,  4  McLean  122; 

Fletcher  v.  Turner,  9  Fed.  Cas. 
274,  5  McLean  468; 

Rogers  v.  Linn,  20  Fed.  Cas.  1117, 
2  McLean  126; 

Small  V.  King,  22  Fed.  Cas.  366, 
5  McLean  147. 

The  citizenship  of  the  payee  or 
original  holder  must  be  diverse 
from  that  of  the  defendant  when 
the  removal  is  sought.  This  does 
not  appear  to  have  been  directly 
adjudged,  but  it  necessarily  fol- 
lows from  what  has  been  adjudged. 

Ante  §  135. 

The  nearest  approach  to  a  direct 
decision  of  the  question  seems  to 
be  in 

McXulty  B.  Connecticut  Mat.  Life 
Ins.  Co.,  46  Fed.  305; 

Conn  V.  Chicago,  B.  &  Q.  R.  Co., 
48  Fed.  177; 

Payette  v.  Alluvial  Gold  Co.,  98 
Fed.  321,  quoted  po.sf  §  164,  note  4, 
where  this  is  assumed  to  be  the  law. 

Wliile  the  citizenship  of  the  plain- 
tiff and  that  of  the  payee  or  origi- 
nal holder  of  a  note  or  other  chose 
in  action  must  be  diverse  from  that 
of  the  defendant,  the  citizenship  of 
any  intermediate  holder  is  not 
material. 

Portage  City  Water  Co.  v.  Por- 
tage, 102  Fed.  760; 

Milledollar  v.  Bell,  17  Fed.  Cas. 
290,  2  Wall.  Jr.  334; 

Wilson  r.  Fisher,  30  Fed.  Cas.  122, 
Baldw.  133. 


2  For  note  2,  see  p.  383, 
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one  of  the  original  liolders  must  be  diverse  from  that  of  each 
and  every  defendant.'^ 

The  statute  lias  already  been  quoted'  wliich  phices  this 
restriction  upon  jurisdiction,  but  it  is  again  quoted  in  tlie 
foot-note  for  more  convenient  reference.^ 


The  doubt  of  the  correctness  of 
this  rulo  staled  iu 

Hampton  v.  Truckee  Canal  Co., 
19  Fed.  1,  4,  y  Sawy.  381, 
and  dicta  in 

Morgan  v.  (Jay,  19  Wall.  81,  22  L. 
100, 

supporting  such  doubt,  seem  to  be 
without  substantial  foundation  in 
the  laiiguago  of  tlu^  statute. 

The  contrary  rule  is  held  without 
discussion,  and  without  the  state- 
ment of  any  reason  therefor,  in 

McNulty  V.  Connecticut  Mut. 
Life  Ins.  Co.,  46  Fed.  305. 

The  person  who  last  held  the  pol- 
icy of  insurance  as  assignee  in  that 
case,  was,  when  the  suit  was  begun 
and  when  the  removal  was  sought,  a 
citizen  of  Iowa,  and  the  defendant 
company  a  Connecticut  corpora- 
ti<m.  "Such  suit  might  have  been 
prosecuted  in  such  court  to  recover 
the  said  contents  if  no  assignment 
or  transfer  had  been  made,"  for  the 
payee  of  the  policy  was  likewise, 
when  the  suit  was  begun  and  when 
the  removal  was  sought,  a  citizen 
of  Iowa.  Then  how  could  the  citi- 
zenship of  persons  who  had  for- 
merly held  the  policy  as  assignee, 
and  from  whom  the  then  holder 
derived  his  title,  affect  the  juris- 
diction? 

"2 Ante  §130. 

8  Wilkinson  v.  Wilkinson,  29  Fed. 
Cas.  1269,  2  Curt.  582. 

*  Ante  ^6. 

^  "  jSTor  shall  any  Circuit  or  Dis- 
trict Court  have  cognizance  of  any 
suit,  except  upon  foreign  bills  of 
exchange,  to  recover  the  contents 


of  any  i)romissory  note  or  other 
chose  in  action  iu  favor  of  any  as- 
signee, or  of  any  subsequent  liolder 
if  such  instrument  be  payable  to 
bearer  and  be  not  made  by  any  cor- 
l)oration,  unless  such  suit  might 
have  been  prosecuted  iu  such  Court 
to  recover  the  said  contents  il  no 
assignment  or  transfer  had  i)eiu 
made.''    25  St.  L.  433,  1  Supp.  611. 

The  real  relation  of  the  parties 
to  a  note  may  be  sliown.  WMiere  the 
nominal  payee  and  endorser  of  a 
note  is  in  fact  the  prim^ipal  maker, 
the  nominal  makers  sureties  for 
the  nominal  payee,  and  the  nominal 
endorsee  the  real  payee,  the  juris- 
diction of  a  suit  brought  by  the 
real  payee  against  the  nominal 
makers  of  the  note  is  not  affected 
by  the  citizenship  of  the  nominal 
payee  being  the  same  as  that  of  the 
nominal  makers. 

Holmes  v.  Goldsmith,  147  U.  S. 
150,  13  Sup.  Ct.  288,  37  L.  118,  af- 
firming s.  c,  sub  nam.  Goldsmilh 
V.  Holmes,  36  Fed.  484,  13  Sawy. 
526,  1  L.  R.  A.  816. 

In  another  case,  it  was  hold  com- 
petent to  show  that  one  of  two 
nominal  payees  of  a  note  never  had 
any  interest  in  it,  and  thereby  pre- 
vent his  citizenship  from  affecting 
the  jurisdiction  of  a  suit  upon  it. 

M'Micken  v.  Webb,  11  Pet.  25,  9 
L.  618. 

The  same  rule  has  been  applied 
at  Circuit  where  the  nominal  payee 
acted  merely  as  agent  of  the  makers 
in  procuring  a  loan  and  the  note 
did  not  become  effective  until  its 
assignment. 
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Omitting  the  exceptions,  the  general  provisions  are  that 
no  Circuit  or  District  Court  shall  have  cognizance  of  any  suit, 
"  unless  such  suit  might  have  been  prosecuted  in  such  Court 
to  recover  tlie  said  contents  if  no  assignment  or  transfer  had 
been  made,"  to  recover  the  contents  of  any  promissory  note 
or  otlier  chose  in  action,  either  in  favor  of  any  assignee,  or 
in  favor  "of  any  subsequent  holder  if  such  instrument  be 
payable  to  bearer."  ^ 


Wachusett  Nat.  Bank  v.  Sioux 
City  Stove  Works,  56  Fed.  321, 

Contra.  In  another  case  at  Cir- 
cuit, the  Court  refused  to  apply 
this  rule  to  a  case  where  the  uomi- 
nal  payee  was  in  fact  an  accommo- 
dation endorser  for  the  maker  of 
the  note,  and  held  that  the  citizen- 
ship of  the  nominal  payee  in  the 
State  of  which  the  makers  were 
citizens  defeated  Federal  jurisdic- 
tion. 

Noell  V.  Mitchell,  18  Fed.  Cas. 
292,  4  Biss.  346. 

^  "I  read  the  clause  as  if  its  im- 
mediately material  terms  were  thus 
transposed: 

'"Nor  shall  any  Circuit  Court 
have  cognizance  of  any  suit  in  fa- 
vor of  any  assignee  unless  such 
suit  might  have  been  prosecuted 
in  such  Court  if  no  assignment  had 
been  made;  or  in  favor  of  any 
subsequent  holder,  if  such  instru- 
ment be  made  payable  to  bearer, 
unless  such  suit  might  have  been 
prosecuted  in  such  Court  if  no 
transfer  had  been  made.'  "  Dallas, 
Circuit  Judge,  in  Skinner  v.  Barr, 
77  Fed.  816,  818. 

"The  'contents'  of  a  note  are 
the  sum  it  shows  to  be  due;  and 
the  same  may,  without  much  vio- 
lence to  language,  be  said  of  an 
account."  Sere  v.  Pitot,  6  Cranch 
332,  3  L.  240,  quoted  in  Coibin  v. 
Black  Hawk  County,  105  U.  S.  659, 
26  L.  1136. 


"  The  terms  used  — '  the  contents 
of  any  promissory  note  or  other 
chose  in  action' — were  designed 
to  embrace  the  rights  the  instru- 
ment conferred  which  were  capa- 
ble of  enforcement  by  suit.  They 
were  not  happily  chosen  to  convey 
this  meaning,  but  they  have  re- 
ceived a  construction  substantially 
to  that  purport  in  repeated  decis- 
ions of  this  Court."  Shoecraft  v. 
Bloxham,  124  U.  S.  730,  8  Sup.  Ct. 
686,  31  L.  574;  Plant  Investment 
Co.  V.  Jacksonville,  T.  &  K.  W.  R. 
Co.,  152  U.  S.  71,  14  Sup.  Ct.  483, 
38  L.  358. 

The  expression  "chose  in  ac- 
tion" is  one  of  comprehensive  im- 
port. It  includes  the  inlinite  va- 
riety of  contracts,  covenants  and 
promises  which  confer  on  one  party 
the  right  to  recover  a  sum  of  money 
from  another  by  action. 

Sheldon  ».  Sill,  8  llow.  441,  12  L. 
1147; 

Corbin  v.  Black  Hawk  County, 
105  U.  S.  659,26  L.  11.36; 

Shoecraft  v.  Bloxham,  siij^ra; 

Mexican  Nat.  R.  Co.  v.  Davidson, 
157  U.  S.  201,  15  Sup.  Ct.  563,  39  L. 
672; 

Coler  V.  Grainger  County,  43  U. 
S.  A  pp.  2.52,  20  C.  C.  A.  267,  74 
Fed. 16; 

Simons  v.  Ypsilanti  Paper  Co., 
33  Fed.  193; 

.   Jackson  &  S.  Co.  v.  Pearson,  60 
Fed.  113. 
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"  Under  that  coiuprelicusive  de- 
scriptiau  are  included  all  debts  and 
all  claims  foi'  damages  for  breach 
of  contract,  or  fur  torts  connected 
with  contract."  IJushnell  v.  Ken- 
nedy, 9  Wall.  387,  19  L.  736. 

A  suit  to  foreclose  a  mortgage  is 
a  suit  to  recover  the  contents  of  a 
chose  in  action. 

Sheldon  v.  Sill,  su})ra,  overruling 
Dundas  v.  Bowler,  8  Fed.  Cas.  28, 
3  McLean  204. 

So  is  a  suit  to  enforce  the  specific 
performance  of  a  contract  to  con- 
vey real  estate.  Corbin  y.  Black 
Hawk  County,  supra. 

The  cases  cited  in  the  notes  to 
this  section  furnish  other  illustra- 
tions of  the  meaning  of  these 
words. 

Compare  a  case  under  the  some- 
what different  language  of  the  act 
of  1875. 

Republic  Iron  Min.  Co.  v.  Jones, 
37  Fed.  721,  2  L.  R.  A.  74G. 

Suits  upon  instruments  payable 
to  bearer  were  not  within  the  re- 
strictive provisions  of  the  acts  of 
1789  and  1875,  ante  §  6,  notes  2,  5. 

Bank  of  Kentucky  v.  Wister,  2 
Pet.  318,  7  L.  437; 

Manufacturing    Co.    v.   Bradley, 

105  U.  S.  175,  26  L.  1034; 
Thompson  v.  Perrine,  106  U.  S. 

589,  1  Sup.  Ct.  564,  27  L.  298; 
Chickamiug  Twp.   v.   Carpenter, 

106  U.  S.  663,  1  Sup.  Ct.  620,  27  L. 
307; 

Pettit  V.  Hope,  2  Fed.  623,  18 
Blatchf.  180. 

Suits  upon  promissory  notes  ne- 
gotiable by  the  law  merchant  fell 
within  an  exception  to  the  restric- 
tive provision  of  the  act  1875,  ante 
§  6,  note  5. 

Fredway  r.  Sanger,  107  U.  S.  323, 
2  Sup.  Ct.  691,  27  L.  582; 

25 


Porter  o.  Janesville,  3  Fed.  017, 
11  Biss.  64; 

Allen  V.  O'Donald,  28  Fed.  17,  12 
Sawy.  17. 

Suits  on  notes  not  negotiable  by 
the  law  merchant,  even  if  negotia- 
ble by  a  State  statute,  fell  within 
the  general  restrictive  provision  of 
that  act,  ante  §  6,  note  5. 

Stauton  V.  Shipley,  27  Fed.  498; 

Windsor  Sav.  Bank  v.  McMahon, 
38  Fed.  283,  3  L.  K.  A.  192; 

Coffin  V.  Spencer,  39  Fed.  262; 

Beverly  v.  Davidson  County,  3 
Fed.  Cas.  320,  2  Flip.  507; 

Gregg  V.  Weston,  10  Fed.  Cas. 
1192,  7  Biss.  360,  9  Chi.  Leg.  News 
175. 

This  restriction  upon  Federal 
jurisdiction  applies  only  to  suits  to 
enforce  rights  of  action  founded  on 
contracts  containing  some  promise 
or  duty  to  be  performed,  and  not 
to  suits  to  enforce  mere  naked 
rights  of  action  founded  on  some 
wrongful  act  or  some  neglect  of 
duty  to  which  the  law  attaches 
damages. 

Barney  u.  Globe  Bank,  2  Fed. 
Cas.  894,  5  Blatchf.  107,  2  Am.  Law 
Reg.  (N.  S.)  221; 

Simons  v.  Ypsilanti  Paper  Co., 
33  Fed.  193. 

It  is  accordingly  held  that  the 
assignee  of  a  right  of  action  for 
damages  for  a  trespass  to  real  es- 
tate may  sue  in  a  Circuit  Court  of 
the  United  States,  if  his  citizenship 
be  diverse  from  that  of  the  defend- 
ant and  the  necessary  sum  be  in 
controversy,  without  reference  to 
the  citizenship  of  his  assignor. 

Ambler  v.  Eppinger,  137  U.  S. 
480,  11  Sup.  Ct.  173,  34  L.  765. 

It  is  held  in 

Bertha  Zinc  &  M.  Co.  i\  Vaughan, 
88  Fed.  566, 
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lating  to  the  original  jurisdiction  of  the  Courts  of  the  United 
States,  it  applies  as  well  to  restrict  jurisdiction  by  removal 
from  the  State  courts." 


that  the  non-resident  assignee  of  a 
share  in  an  estate  may  sue  the  ad- 
ministrator upon  his  bond  for 
wasting  and  misappropriating  the 
estate,  witliout  reference  to  the 
citizenship  of  the  heir  who  made 
the  assignment. 

Compare 

Wood  V.  Duraraer,  30  Fed.  Cas. 
435,  3  Mason  308. 

Where  the  assignee  of  several 
causes  of  action  against  a  railroad 
company  fur  overcharges  of  freight 
brought  suit  thereon  against  the 
company — a  non-resident  corpora- 
tion—in a  ytate  court,  the  defend- 
ant's right  to  remove  the  suit  to 
the  Circuit  Court  of  the  United 
States  was  held  not  to  be  affected 
by  the  citizenship  of  the  assignors 
of  the  claims. 

Conn  V.  Chicago,  B.  &  Q.  R.  Co., 
48  Fed.  177. 

A  suit  based  upon  a  right  of  ac- 
tion created  by  a  breach  of  the  duty 
of  a  bank  to  protes  t  a  draft  is  not 
a  "suit  to  recover  the  contents  of 
a  chose  in  action  "  in  the  sense  of 
this  statute. 

Barney  ii.  Globe  Bank,  supra, 
approved  in  Bushnell  v.  Kennedy, 
9  Wall.  387,  10  L.  730. 

A  suit  to  recover  the  possession 
of  real  or  personal  property,  either 
with  or  without  damages  for  its 
caption  or  detention,  when  the 
plaintiff  bases  his  right  to  recover 
upon  a  title  assigned  to  him,  is  not 
a  suit  to  recover  the  contents  of  an 
assigned  chose  in  action. 

M'Donald  v.  Smalley,  1  Pet.  620, 
7L.  287; 

De.shler  v.  Dodge,  16  How.  622, 
14  L.  1084; 


Gest  V.  Packwood,  39  Fed.  525, 
14Sawy.  131; 

Briggs  1-.  French,  4  Fed.  Cas.  117, 
2  Sumn.  251. 

Jurisdiction  of  a  suit  to  compel 
a  corporation  to  transfer  ui)on  its 
books  shares  of  stock  assigned  to 
the  plaintiff  is  not  affected  by  the 
citizenship  of  the  assignor  of  the 
stock. 

Jewett  V.  Bradford  Sav.  Bank  & 
T.  Co.,  45  Fed.  801. 

A  judgment  merges  the  cause  of 
action  upon  which  it  is  founded. 
It  is  accordingly  held  that  a  suit 
may  be  maintained  in  a  United 
States  Circuit  Court  upon  a  judg- 
ment rendered  by  a  State  court 
upon  an  assigned  note  or  other 
chose  in  action,  without  reference 
to  the  citizenship  of  the  original 
holder  of  the  note  or  other  chose 
in  action  upon  which  the  judgment 
of  the  State  court  was  founded. 

Bean  v.  Smith,  2  Fed.  Cas.  1143, 
2  Mason  252,  approved  in  Dexter 
V.  Smith,  7  Fed.  Cas.  621,  2  Mason 
303. 

'Ante  §  7; 

Mexican  Nat.  R.  Co.  v.  Davidson, 
157  U.  S.  201,  15  Sup.  Ct.  563,  39  L. 
672; 

North  American  Transp.  &  Tr. 
Co.  V.  Morrison,  178  U.  S.  202,  20 
Sup.  Ct.  869,  44  L.  1061; 

Laird  v.  Indemnity  Mut.  Mar. 
Assur.  Co.,  44  Fed.  712; 

McNulty  V.  Connecticut  Mut. 
Life  Ins.  Co.,  46  Fed.  305; 

Conn  V.  Chicago,  B.  &  Q.  R,  Co., 
48  Fed.  177. 

The  corresponding  restrictive 
provisions  of  the  acts  of  1789, 
1807,  and    1875   did  not   apply  to 
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The  general  rule  thus  broadly  stated  covers  every  case 
where  a  chose  in  action  is  either  assigned  or  transferred  by 
delivery  from  one  person  to  another.  It  covers  (sul)ject 
to  the  exceptions  presently  to  be  noticed)  all  cases  of  such 
transfers  by  the  voluntary  acts  of  the  original  holders,^  and 
some  transfers  by  operation  of  law.'-* 

A  transfer  by  subrogation  is  not  within  the  letter  or  spirit 
of  this  clause.  Where  there  has  been  a  transfer  by  suljroga- 
tion,  the  citizenship  of  the  original  holder  is  iinniaterial  u\)()n 
the  question  of  Federal  jurisdiction. ^'^ 

An  executor,  administrator,  guardian,  or  legatee  is  not  an 
assit^nee  or  subsequent  liolder  within  the  meaning  of  this  law. 
His  right  to  sue  upon  notes  or  other  choses  in  action  of  the 
estate  is  not  affected  by  the  citizenship  of  his  decedent  or 
ward.^^ 


jurisdiction  by  removal  but  only 
to  the  original  jurisdiction  of  the 
Federal  Courts. 

Green  v.  Custard,  23  How.  484, 
16  L.  471; 

Bushuell  V.  Kennedy,  9  Wall. 
387,  19  L.  736; 

Lexington  v.  Butler,  14  Wall. 
282,  20  L.  809; 

Claflhi  V.  Commomoealth  Ins.  Co., 
110  U.  S.  81,  3  Sup.  Ct.  507, 28  L.  76; 

Delaware  County  v.  Diebold  Safe 
&  Lock  Co.,  133  U.  S.  473,  10  Sup. 
Ct.  399,  33  L.  674; 

Barclay  v.  Levee  Com'rs,  2  Fed. 
Cas.  778,  1  Woods  254; 

Barney  v.  Globe  Bank,  2  Fed. 
Cas.  894,  5  Blatchf.  107,  2  Am. 
Law  Reg.  (N.  S. )  221 ; 

Waterbury  v.  Laredo,  29  Fed. 
Cas.  378,  3  Woods  371. 

Contra,  as  to  a  plaintiff  under 
act  of  1875, 

Levy  V.  Laclede  Bank,  18  Fed. 
193; 

Berger  v.  Douglas  County,  5  Fed. 
23,  2  McCr.  483. 

*  Parker  v.  Ormsby,  141  U.  S. 
81,  11  Sup.  Ct.  912,  35  L.  654; 


Coler  V.  Grainger  County,  43  U. 
S.  App.  252,  20  C.  C.  A.  267,  74 
Fed. 16; 

Nelson  v.  Eaton,  27  U.  S.  App. 
677,  13  C.  C.  A.  523,  66  Fed.  376. 

^  Cases  cited  post  in  notes  12,  13, 
14  to  this  section. 

10 "  Subrogation  is  not  assign- 
ment. The  most  that  can  be  said 
is  that  the  subrogated  creditor  by 
operation  of  law  reiM'esents  the 
person  to  whose  right  he  is  sub- 
rogated. .  .  .  The  evil  wliich 
the  law  was  intended  to  obviate 
was  the  voluntary  creation  of 
Federal  jurisdiction  by  simulated 
assignments.  But  assignments  by 
operation  of  law,  creating  legal 
representatives,  are  not  within  the 
mischief  or  reason  of  the  law. 
Persons  subrogated  to  the  rights 
of  others  by  the  rules  of  equity 
are  within  this  principle."  New 
Orleans  r.  Whitney  (Gaines' 
Adm'r),  138  U.  S.  595,  11  Sup.  Ct. 
428,  34  L.  1102. 

^^Ante  §  134,  auth.  note  9; 

Chappcdelaiiie  c.  Dechenaux,  4 
Cranch  306,  2  L.  629; 
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An  assignee  in  insolvency  (called  "  a  syndic  for  creditors" 
in  Louisiana),  whether  the  assignment  be  voluntary  or  by 
operation  of  law,  cannot  sue  in  a  Federal  Court  to  recover 
upon  the  choses  in  action  of  the  assignor  unless  the  assignor's 
citizenship  is  such  as  to  authorize  him  to  maintain  the  suit.^^ 
The  same  rule  has  been  applied  to  a  receiver  suing  upon 
choses  in  action  of  an  insolvent.''^ 

The  purchaser  of  bonds  at  a  sale  under  an  order  of  a  pro- 
bate court  is  an  assignee  or  subsequent  holder  of  such  bonds, 
and  the  circumstance  that  the  assignment  was  not  a  volun- 
tary one  does  not  take  the  purchaser  out  of  the  operation  of 
this  law.^* 

Under  the  present  bankruptcy  act,  ^^  a  trustee  in  bank- 
ruptcy cannot  maintain  a  suit  in  a  Circuit  Court  of   the 


Childress  v.  Emory,  8  Wheat. 
642,5  L.  705; 

New  Orleans  v.  Whitney  (Gaines' 
Adm'r),  138  U.  S.  595,  11  Sup.  Ct. 
428,  34  L.  1102; 

Mayer  v.  Foulkrod,  16  Fed.  Cas. 
1231,  4  Wash.  C.  C.  349. 

This  doctrine  is  recognized  in 
cases  where  it  was  not  directly  in 
controversy;  for  example  in 

Sere  v.  Pitot,  6  Cranch  332,  3  L. 
240; 

Glass  V.  Oncordia,  176  U.  S.  207, 
20  Sup.  Ct.  346,  44  L.  436. 

12  "  A  general  assignee  of  the  ef- 
fects of  an  insolvent  cannot  sue  in 
the  Federal  Ccmrt,  if  his  assignor 
could  not  have  sued  in  this  Court." 
United  States  Nat.  Bank  v.  Mc- 
Nair,  56  Fed.  323. 

"  Tlie  circumstance  that  the  as- 
signment was  made  by  operation 
of  law,  and  not  by  the  act  of  the 
party,  might  probably  take  the  case 
out  of  the  policy  of  the  act,  but  not 
out  of  its  letter  and  meaning.  The 
legislature  has  made  no  exception 
in  favor  of  assignments  so  made. 
It  is  still  a  suit  to  recover  a  chose 
in  action  in  favor  of  an  assignee 


whose  suit  could  not  have  been 
prosecuted  if  no  assignment  had 
been  made,  and  is  therefore  within 
the  very  terms  of  the  law."  Sere 
V.  Pitot,  6  Cranch  332,  3  L.  240. 

This  case  is  approved  as  an  au- 
thority under  the  act  of  1875,  in 

Glass  V.  Concordia,  176  U.  S.  207, 
20  Sup.  Ct.  346,  44  L.  436, 
and   under  the  present  act  in  the 
McNair  case,  supra,  and  by  Judge 
(now  Justice)  Brown  in 

Simons  v.  Ypsilanti  Paper  Co., 
33  Fed.  193,  194. 

IS  United  States  Xational  Bank  ». 
McNair,  56  Fed.  323  ( the  Court  in 
this  case  overlooked  the  peculiar 
jurisdictional  rights  of  a  Federal 
bank  receiver — ante  §  18,  and  note 
24  to  this  section); 

Bradford  v.  Jenks,  3  Fed.  Cas. 
11.32,  2  McLean  130. 

"Glass  V.  Concordia,  176  U.  S. 
207,  20  Sup.  Ct.  346,  44  L.  436,  quot- 
ing and  approving  Sere  v.  Pitot,  6 
Cranch  332,  3  L.  240. 

1^  Approved  July  1,  1898,  30  St. 
L.  544,  2  Supp.  843,  §  23,  quoted,  in 
part,  ante  §  104,  note  37. 
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United  States  unless  tlie  citizenship  of  the  bankrupt  is  diveree 
from  that  of  the  defendant.  ^" 

The  chiuse  of  the  statute  quoted  ^"  makes  two  important 
exceptions  to  the  general  rule  restricting  jurisdiction  of  suits 
upon  ciioses  in  action,  brouglit  by  assignees  or  sul)se(juent 
holders  thereof,  to  cases  maintainable  by  the  original  holders. 
Suits  "upon  foreign  bills  of  exchange"  are  maintainable  in  a 
Federal  Court  by  any  assignee  or  holder  if  the  citizenship  oi 
the  parties  to  tlie  suit  will  wai-rant  jurisdiction,  regardless  of 
the  citizenship  of  the  original  parties  to  the  bill.^^ 

If  a  suit  be  brought  upon  an  instrument  "payable  to 
bearer, "  and  "  made  by  any  corporation,"  the  citizenship  of 
the  original  holder  does    not  affect  F'ederal  jurisdiction.  '^ 


i''I  thiuk  that  the  cilizeiiship  of 
the  trustee  must  also  be  diverse 
from  that  of  the  defomhxut  to  give 
a  Circuit  Court  of  the  United  States 
jurisdiction  by  original  process  or 
by  removal  from  a  State  court,  but 
I  find  no  decision  of  the  direct  ques- 
tion. This  construction  vrould 
make  the  bankrupt  act  and  the 
general  statute  harmonious  upon 
the  question  of  jurisdiction,  veliich 
seems  to  have  been  tl)e  intention  of 
Congress,  as  gathered  from  the 
whole  bankruptcy  act. 

"  Note  5  to  this  section. 

18  A  bill  of  exchange  drawn  in  one 
State  or  country  and  jjayable  in 
anotlier  State  or  country  is  a  for- 
eign bill  of  exchange. 

Buckner  v.  Finley,  2  Pet.  586,  7 
L.  528,  and  extended  note  in  L.  edi- 
tion; 

Dickins  v.  Beal,  10  Pet.  572,  9  L. 
538; 

Bank  of  United  States  v.  Daniel, 
12  Pet.  32,  9  L.  989; 

Armstrong  v.  American  Ex- 
change Nat.  Bank,  133  U.  S.  133, 
10  Sup.  Ct.  450,  33  L.  747; 

Century  Digest,  Bills  and  Notes, 
§28. 


.\  bank  check  is  not  a  bill  of  ex- 
change. 

Levy  V.  Laclede  Bank,  18  Fed. 
193,  citing  Merchants'  Xat.  Bank 
V.  State  Nat.  Bank,  10  Wall.  004, 
647,  19  L.  1008,  1019. 

19  Andes  v.  Ely,  158  U.  S.  312,  15 
Sup.  Ct.  954,  39  L.  99G; 

New  Orleans  v.  Qninlun,  173  U. 
S.  191,  19  Sup.  Ct.  329,  43  L.  664; 

Lake  County  v.  Dudley,  173  U.  S. 
243,  19  Sup.  Ct.  398,  -13  L.  684; 

Loeb  V.  Columbia  Twp.,  ^179  U. 
S.  472,  21  Sup.  Ct.  174,  4.5  L.  — ; 
s.  c,  91  Fed.  37; 

Barling  v.  Bank  of  British  N.  A., 
7  U.  S.  App.  194,  1  C.  C.  A.  510, 
50  Fed.  260,  affirming  Bank  of 
British  N.  A.  v.  Barling,  46  Fed. 
357; 

Kearney  County  v.  McMaster,  32 
U.  S.  App.  367,  15  C.  C.  A.  353,  68 
Fed.  177; 

Ashley  r.  Presque  Isle  County, 
54  U.  S.  App.  450,  27  C.  C.  A.  585, 
83   Fed.  534; 

Lyon  County  v.  Keene  Five-Cent 
Sav.  Bank,  40  C.  C.  A.  391,  100 
Fed.  337; 

Newgass  v.  New  Orleans,  33  Fed. 
196; 
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The  purpose  of  this  exception  to  the  provision  respecting 
suits  to  recover  the  contents  of  assigned  choses  in  action  is  to 


Barnum  v.  Custei*  Couuty,  3-4 
Fed.  1)1; 

Aylesworth  v.  Gratiot  County, 
43  Fed,  350; 

Keene  Five-Cent  Sav.  Bank  v. 
Lyon  County,  90  Fed.  523,  affiimed 

Quinlan  v.  New  Orleans,  92  Fed. 
695,  affirmed  supra; 

Reynolds  v.  Lyon  County,  97 
Fed.  155. 

In  Newgass  v.  New  Orleans, 
sui^rit,  construing  this  clause  of  the 
statute,  it  is  said  by  Judge  Billings, 
Judge  Pardee  concurring: 

"  The  Circuit  Court  shall  have  no 
jurisdiction  over  suits  for  the  re- 
covery of  the  contents  of  promis- 
sory notes  or  other  choses  in  action 
brought  in  favor  of  assignees  or 
transferees  except  over — First, 
suits  upon  foreign  bills  of  ex- 
change; second,  suits  that  might 
have  been  prosecuted  in  such  Court 
to  recover  the  said  contents  if  no 
assignment  or  transfer  had  been 
made  ;^Mrd,  suits  upon  choses  in 
action  payable  to  bearer  and  made 
by  a  coi'poration." 

This  language  is  quoted  by  the 
Supreme  Court  in  New  Orleans  v. 
Quinlan,  supra,  affirming  Quinlan 
V.  New  Orleans,  supra,  and  the  Su- 
preme Court  adds : 

"We  think  the  construction  ob- 
viously correct." 

It  is  not  necessary  that  a  note  or 
other  chose  in  acticm  be  negotiable 
by  the  law  merchant  to  make  the 
citizenship  of  the  original  holder 
immaterial  upon  the  question  of 
Federal  jurisdiction,  if  it  be  made 
by  a  corporation  and  be  payable  to 
bearer. 

"  The.se  certificates  were  payable 
to  bearer  and  made  by  a  corpora- 


tion; they  were  transferable  by  de- 
livery; they  were  not  negotiable 
under  the  law  merchant,  but  that 
was  immaterial ;  they  were  payable 
to  any  person  holding  them  in  good 
faith,  not  by  virtue  of  any  assign- 
ment of  the  promise,  but  by  an 
original  and  direct  promise  moving 
from  the  maker  to  the  bearer." 
New  Orleans  v.  Quinlan,  supra. 

In 

McLean  v.  Valley  County,  74  Fed. 
389, 

it  does  not  appear  from  the  opinion 
whether  the  bonds  and  coupons 
were  payable  to  bearer;  they  must 
have  been  so  payable  to  make  the 
decision  correct. 

Suit  may  be  maintained  in  the 
Federal  Court  by  a  non-resident 
holder  upon  coupons  payable  to 
bearer,  although  they  have  been  cut 
from  municipal  bonds  payable  to 
a  citizen  of  the  same  State  as  the 
defendant.  Coupons  are  consid- 
ered as  independent  instruments. 

Reynolds  v.  Lyon  County,  97  Fed. 
155. 

Compare  nyite  §  97. 

The  rule  that  an  instrument  pay- 
able to  a  named  person,  or  bearer, 
is,  in  legal  effect,  payable  to  bearer, 
applies  in  determining  Federal  ju- 
risdiction. 

Bank  of  Kentucky  v.  Wister,  2 
Pet.  318,  7  L.  437; 

Smith  i\  Clapp,  15  Pet.  125, 10  L. 
084; 

Thompson  v.  Searcy  County,  12 
U.  S.  App.  618,  0  C.  C.  A.  074,  57 
Fed.  1030; 

Jerome  v.  Rio  Grande  County,  18 
Fed.  873,  5  McCr.  639; 

Adams  v.  Republic  County,  23 
Fed.  211; 
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give  the  Federal  Courts  unrestricted  jurisdiction  of  suits  upon 
municipal  bonds    and    other    corporate    securities,    and   the 


Bradford   v.  Jeuks,  3   Fed.    C;is. 
1132,2  McLean  130; 

Billiard  u.  Boll,  4  Fed.  Cas.  024, 
1  Mason  243; 

Halsted    v.    Lyon,  11  Fed.  Cas. 
308,  2  McLean  220; 

Sackett  v.   Davis,    21   Fed.  Cas. 
133,  3  McLean  101; 

Varner  v.  West,  28  Fed.  Cas.  1095, 
1  Woods  493. 

A  note  or  bond  payable  to  " 

or   bearer,"   or    " or   order," 

or  payable  "to  the  order  of  " 


is  in  legal  effect  payable  to  bearer. 

U'liite  V.  VeDiiont  &Mass.  R.  Co., 
21  How.  575,  16  L.  221,  reversing 
s.  c,  29  Fed.  Cas.  1028,  21  Law 
Kep.  409; 

Lyon  County  v.  Keene  Five-Cent 
Sav.  Bank,  40  C.  0.  A.  391,  100  Fed. 
337; 

Steel  V.  Rathbun,  42  Fed.  390; 

Keene  Five-Cent  Sav.  Bank  v. 
Lyon  County,  90  Fed.  523,  affirmed 
supra ; 

Reynolds  v.  Lyon  County,  97 
Fed.  155. 

A  note  or  bond  payable  to  the 
maker's  order,  and  endorsed  by 
him  in  blank,  is,  in  legal  effect,  pay- 
able to  bearer. 

Jones  v.  Shapera,  13  U.  S.  App. 
481,  6  C.  C.  A.  423,  o7  Fed.  457; 

Bank  of  British  N.  A.  v.  Barling, 
46  Fed.  357,  affirmed,  s.  c,  Bar- 
ling V.  Bank  of  British  N.  A.,  7 
U.  S.  App.  194,  1  C.  C.  A.  510,  50 
Fed.  200; 

Towne  v.  Smith,  24  Fed.  Cas.  93, 
1  Woodb.  &  M.  115,  9  Law  Rep.  12. 

It  has  been  held  that  the  trans- 
fer, by  delivery,  of  a  note  payable 
to  bearer,  does  not  effect  such  a 
transfer  of  a  mortgnge  securing  it 
as  to  authorize  the  enforcement  of 
the    mortgage    by    a     subsequent 


holder  of  the  note  whose  citizen- 
ship is  diverse  from  that  of  the  de- 
fendant, when  the  original  holder 
and  the  defendant  are  citizens  of 
the  same  State. 

Hill  V.  Winne,  12  Fed.  Cas.  18.5, 
1  Biss.  275. 

I  cannot  bring  myself  to  the  be- 
lief that  this  case  is  rightly  de- 
cided. As  the  debt  is  the  princi- 
pal thing  and  the  mortgage  merely 
an  incident,  the  transfer  of  a  note 
ought  to  be  held  to  transfer  the 
Incidental  right  to  enforce  the  mort>- 
gage  securing  it. 

In  a  subsequent  case  it  was  held 
that  the  transfer  of  a  note  carries 
with  it  a  right  to  enforce  a  mort- 
gage securing  it. 

"  A  mortgage  given  to  secure  the 
payment  of  a  promissory  note  is 
a  mere  incident  to  the  note.  It  is 
extinguished  by  payment  of  the 
note.  It  passes  with  a  transfer 
of  the  note.  The  debt  is  the  prin- 
cipal tiling,  and  the  mortgage  is 
collateral.  No  defense  involving 
the  validity  of  the  debt  can  be  set 
up  against  a  mortgage  in  the  hands 
of  an  assignee  which  cannot  be  set 
up  against  the  debt  itself.  A  mort- 
gage is  attached  to  the  debt,  and 
follows  its  destinies  and  ownership. 
It  is  beneficially  assigned,  trans- 
ferred, released,  surrendered,  re- 
issued and  revived  with  the  instru- 
ment evidencing  the  debt,  and 
without  any  other  forms  or  cere- 
monies than  are  requisite  in  case  of 
the  latter.  .  .  The  mortgage  fol- 
lowing the  debt,  the  Imlder  of  the 
debt  has  the  equitable  right  to  the 
security,  and  can  therefore  fore- 
close." Seckel  v.  Backhaus,  21 
Fed.  Cas.  9.50,7  Biss.  354,   4  N.  Y. 


AVkly. 


Dig. 


49,  9  Chi.  Leg.  News 
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coupons  thereof  payable  to  bearer  where  such  bonds  are  held 
by  citizens  of  other  States.-*^  A  case  where  the  instrument 
is  made  b}"  a  natural  person  and  payable  to  bearer,  -^  or  a 
case  where  the  instrument  is  made  by  a  corporation  but  is 
payable  to  order,  ^^  is  not  within  this  exception. 

An  exception  to  this  restrictive  provision  is  made  by  other 
sections  of  the  statutes.^'^  A  suit  may  be  brought  by  the 
United  States  or  by  a  duly  authorized  officer  thereof,  or  any 
suit  necessary  to  wind  up  the  affairs  of  a  National  bank,  upon 
any  promissory  note  or  other  chose  in  action,  without  refer- 
ence to  the  citizenship  of  the  payee  or  original  holder  there- 

Of.24 

The  restrictive  clause  iinder  consideration  applies  to  suits 
upon  derivative  claims — to  cases  where  an  indorsee  or  subse- 
quent holder  attempts  to  recover  upon  the  right  of  action 
fh'st  vested  in  the  payee  or  original  holder.  It  does  not  apply 
to  suits  upon  new  rights  of  action,  although,  in  a  measure, 
connected  with  an  assigned  chose  in  action.  The  indorsee 
of  a  note  or  bill  may  sue  his  immediate  indorser  in  a  Circuit 
Court  of  the  United  States  if  their  citizenship  be  diverse, 
and  the  necessary  sum  be  in  controversy,  without  reference 
to  the  question  whether  the  payee  or  the  then  holder  could 
maintain  a  suit  on  the  note  or  bill  against  the  maker.  He 
sues  upon  an  original,  not  a  derivative,  contract.^ 

Law  J.   125,    15   Alb 


161,  4  Cent 
Law  J.  311. 

2^  Rollins  V.  Chaffee  County,  34 
Fed.  91; 

Barnura  v.  Custer  County,  34 
Fed.  91. 

21  Jones  V.  Shapera,  13  U.  S.  App. 
481,  6  C.  C.  A.  423,  57  Fed.  457; 

Steel  V.  Rathbun,  42  Fed.  390. 

22 New  Orleans  v.  Benjamin,  153 
U.  S.  411,  14  Sup.  Ct.  905,  38  L.  764, 
— see  the  comments  on  this  case  in 
Quinlan  v.  New  Orleans,  92  Fed. 
695,  096,  where  this  distinction  is 
clearly  made; 

Newgass  v.  New  Orleans,  33  Fed. 
196; 

Rollins  V.  Chaffee  County,  34 
Fed.  91; 


Wilson  V.  Knox  County,  43  Fed. 
481; 

Laird  v.  Indemnity  Mut.  Mar. 
Assur.  Co.,  44  Fed.  712; 

Cloud  V.  Sumas,  52  Fed.  177; 

Boston  Safety  it  D.  Co.  o.  Platts- 
mouth,  76  Fed.  881; 

Thomson  v.  Elton,  100  Fed.  145. 

^Ante  §  18; 

Rev.  St.  U.  S.,  §  629,  cl.  3;  §  503, 
cl.  4. 

^*  Ante^  111; 

United  States  c.  Greene,  26  Fed. 
Cas.  33,  4  Mason  427. 

25  "  In  such  a  case,  the  indorser 
[indorsee]  does  not  claim  through 
an  assignment.  It  is  a  new  con- 
tract entered  into  by  the  indorser 
and  indorsee,  upon  which  the  suit 
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The  acceptance  of  a  bill  of  exchange  creates  a  new  con- 
tract between  the  payee  (or  other  hohler  at  the  time  of  ac- 
ceptance) and  the  acceptor,  and  jurisdiction  of  a  suit  in  a 
Federal  Court  upon  sucli  new  contract  against  the  acceptor 
is  not  affected  by  the  citizensliip  of  the  drawer  of  the  bill."-*^ 

Where  the  holder  of  a  note  or  bill  sues,  not  his  innnediiile 
indorser,  but  a  remote  indorser,  he  sues  upon  a  derivative 
claim,  in  the  i-ight  of  the  pei-son  to  whom  the  defendant  in- 
dorsed the  note  or  bill,  and  juiisdiction  of  his  suit  is  re- 
stricted by  the  citizenship  of  him  in  whose  right  the  plain- 
tiff sues.  In  other  words,  the  citizenship  of  the  person  to 
whom  the  defendant  indorsed  the  note  or  bill  must  be  di- 
verse from  that  of  the  defendant.^" 

The  removability  of  a  suit  brought  by  a  party  to  a  contract 


is  brought;  aud  if  the  indorsee  is 
a  citizen  of  a  different  State,  he 
may  bring  an  action  against  the 
indorser  in  the  Circuit  Court." 
Young  V.  Bryan,  6  Wheat.  146,  5  L. 
228. 

The  hiw  was  well  stated — better 
stated  than  by  the  Court — in  the 
brief  of  the  defendant  in  error  in 
that  case  by  Mr.  Sergeant.  After 
quoting  the  restrictive  clause  of  the 
judiciary  act,  ante  §  G,  note  2,  he 
proceeded: 

"  These  words  necessarily  import 
a  recovery  by  an  assignee,  claiming 
through  the  medium  of  an  assign- 
ment, of  the  same  contents  which 
might  have  been  recovered  by  the 
assignor,  if  he  had  not  assigned. 
They  apply  only  to  a  derivative 
claim." 

This  doctrine  is  followed  in  later 
cases. 

Evans  v.  Gee,  11  Pet.  80,  9  L. 
639; 

Keary  v.  Farmers'  &  M.  Bank,  IG 
Pet.  89,  10  L.  897; 

Coffee  V.  Planters'  Bank,  13  How. 
183,  14  L.  lOr,; 

Superior  r.  Ripley,  138  U.  S.  93, 
11  Sup.  Ct.  288,  34  L.  914; 


Campbell  v.  Jordan,  4  Fed.  Cas. 
1173,  Ilcmpst.  534; 

Codwise  v.  Gleason,  5  Fed.  Cas. 
1164,  Brunner  Col.  Cas.  33,  3  Day  3; 

Gaylord  v.  Johnson,  10  Fed.  Cas. 
124,  5  McLean  448. 

One  who  indorses  a  note  or  bill 
before  its  delivery  to  the  payee, 
while  sometimes  called  an  indorser, 
occupies  prima  facie  the  position 
of  a  surety  for  the  maker;  his 
jurisdiction  status  is  that  of  a  co- 
maker of  the  note. 

Skinner  y.  Barr,  77  Fed.  816. 

He  has  no  right  to  recover  from 
the  payee;  on  the  contrary  the 
payee  maj''  recover  the  amount  of 
the  note  or  bill  from  him.  The 
term  indorser  is  used  in  this  section 
in  the  sense  of  an  indorser  after 
the  execution  of  a  note  or  the  draw- 
ing of  a  bill, — the  payee  or  other 
subsequent  holder  who  indor.ses  it. 

••26  Superior  v.  Ripley,  1.38  U.  S.  93, 
11  Sup.  Ct.  288,  34  L.  914. 

-"  Mollan  V.  Torrance,  9  Wheat 
537,  6  L.  154; 

Coffee  V.  Planters'  Bank,  13IIow. 
183,  14  L.  10.-); 

Campbell  v.  Jordan,  4  Fed.  Cas. 
1173,  Hempst.  534; 
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against  an  assignee  of  the  other  party  to  such  contract,  where 
diverse  citizenship  exists  between  the  parties  to  the  suit,  is 
not  affected  by  both  parties  to  the  contract  being  citizens  of 
the  same  State ;  and  in  such  a  case,  where  the  suit  is  one  in 
equity  and  is  removed  to  a  Circuit  Court,  the  defendant  may 
file  a  cross-bill  after  removal  for  the  specific  performance  of 
the  contract,  although  such  cross-bill  would  not  be,  as  an 
original  bill,  within  the  jurisdiction  of  the  Federal  Court,  for 
that  both  parties  to  the  contract  are  citizens  of  the  same 
Stat€.28 


Fry  r.  Rousseau,  9  Fed.  Cas.  971, 
3  McLean  106, — but  in  this  last  case 
the  statement  of  law  cited  is  not 
necessary  to  the  decision. 

The  citizenship  of  intermediate 
holders,  if  any,  between  the  defend- 
ant's indorsee  and  the  plaintiff  is 
not  material. 


Note  1  to  this  section. 

28  Brooks  r.  Laurent,  39  C.  C.  A. 
201,  98  Fed.  647. 

Compare 

Adams  v.  Shirk,  — C.  C.  A. — ,  105 
Fed.  659. 
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CHAPTER  IX. 


SEPARABLE  CONTROVERSY. 


§  138.  Must  a  suit  be  within  i\w  orii^iiial  jurisdiction  of 
a  United  States  Circuit  ('ourt  to  })e  removable  tliereto 
from  a  State  court  un<ler  clause  3  of  §  2  of  the  act  of  1875 
as  amended  by  the  act  of  1887-8,  known  as  the  separ- 
able controversy  clause  J — The  meaning  of  clause  3  of  sec- 
tion 2  of  the  present  judiciary  act,  which  is  held  to  author- 
ize the  removal  of  a  cause  from  a  State  court  to  a  United 
States  Circuit  Court  upon  the  ground  that  it  contains  a 
separable  controversy,  is  not  clearly  expressed.  Its  mean- 
ing is  yet,  in  some  respects,  after  years  of  litigation  and 
many  decisions  construing  such  clause,  obscure  and  un- 
certain.^ 

The  wording  of  this  clause  of  the  act  of  1887-8  seems  to 
the  author  to  make  only  such  suits  removable  from  a  State 
court  thereunder  as  are  within  the  original  jurisdiction  of 
the  United  States  Circuit  Court  under  the  preceding  sec- 
tion.^ 

§  138. 

1  That  clause  reads  tbus : 

"And  when  in  any  suit  mentioned 
in  this  section  there  shall  be  a 
controversy  which  is  wholly  be- 
tween citizens  of  different  States, 
and  which  can  be  fully  determined 
as  between  them,  then  either  one 
or  more  of  the  defendants  actually 
interested  in  such  controversy  may 
remove  said  suit  into  the  Circuit 
Court  of  the  United  States  for  the 
proper  District."  Ante^l,  clause 
3;  25  St.  L.  433,  434-5;  1  Supp. 
Rev.  St.  U.  S.  (2  Ed.)  611,  212. 

The  corresponding  clause  in  the 
act  of  1875  is  ayite  §7,  note  7, 
clause  2. 

^Ante  §6. 


This  third  clause  begins  with 
the  expression  "  And  when  in  any 
suit  mentioned  in  this  section," 
that  is,  already  mentioned  in  the 
preceding  clauses  of  the  section. 
It  is  only  to  a  suit  so  mentioned 
that  the  third  clause,  by  its  terms, 
applies.  Now,  the  only  suits  so 
mentioned  are  suits  described  in 
the  preceding  section  as  within 
the  concurrent  jurisdiction  of  the 
State  courts  and  the  Circuit  Courts 
of  the  United  States. 

^?i<e§§63,  67. 

The  meaning  of  clause  3  is  thus 
stated  by  Judge  Shinis  of  Iowa 
(my  italics): 

"(3)  Suits  of  a  civil  nature,  at 
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A  contrary  practice  existed  under  the  language  of  the  act 
of  1875.'^  There  are  several  Circuit  Court  decisions  uj)hold- 
ing  removals  under  the  separable  controversy  clause  of  the 
present  act  where  the  citizenship  of  the  parties  was  such  that 
the  Circuit  Courts  could  not  take  original  jurisdiction  of  the 
suits.^  The  Courts  in  these  decisions,  I  respectfully  suggest, 
lost  sight  of  the  radical  difference  between  the  wording  of 
the  removal  section  of  the  act  of  1875  ^  and  that  of  the  corre- 
sponding section  of  the  act  of  1887-8.^ 

While  the  question  has  not  been  directly  adjudicated  by 
the  Supreme  Court,  that  Court  has  used  language  wholly  in- 
consistent with  the  theoiy  that  a  suit  is  removable  from  a 
State  court  to  a  Circuit  Court  of  the  United  States  under 
clause  3  of  §  2  of  the  act  of  1875  as  amended  by  the  act  of 
1887-8,  if  the  citizenship  of  the  parties  is  such  that  original 
jurisdiction  of  the  suit  could  not  be  taken  by  such  United 
States  Circuit  Court  under  amended  §  IJ     But  in  another 


law  or  in  equity,  coming  iciUtin  the 
oriyinul  jurisdiction  of  the  United 
States  Circuit  Court  for  any  of  the 
reasons  enumerated  in  the  two  pre- 
ceding paragraphs,  and  which  in- 
clude a  controversy  which  is 
wholly  between  citizens  of  differ- 
ent States,  and  which  can  be  fully 
determined  as  between  them,  aie 
removable  by  either  one  or  more 
of  the  defendants  actually  in- 
terested in  such  controversy." 
Stanbrough  v.  Cook,  38  Fed.  360, 
3  L.  R.  A.  400. 

^Anie  §7,  note  7. 

Suits  were  removable  thereunder 
which  were  not  within  the  original 
jurisdiction  of  a  United  States  Cir- 
cuit Court. 

Ante  §  64. 

4  Batey  v.  Nashville,  C.  &  St.  L. 
R.  Co.,  95  Fed.  368; 

Hartshorn  v.  Atchison,  T.  &  S. 
F.  R.  Co.,  77  Fed.  9; 

Sugar  Creek,  P.  B.  &  P.  C.  R.  Co. 
V.  McKell,  75  Fed.  34; 

Warax  v.  Cincinnati,  N.  O.  &  T. 


P.  By.  Co.,  T2  Fed.  637; 

Hukill  V.  Maysville&  B.  S.  R.  Co., 
72  Fed.  745; 

Lake  St.  El.  R.  Co.  v.  Farmers' 
Loan  &  T.  Co.,  72  Fed.  804; 

Fergason  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  63  Fed.  177; 

Vinal  V.  Continental  Const.  & 
Imp.  Co.,  34  Fed.  228. 

^  Ante  §  7,  note  7. 

6  Ante  §  7. 

The  section  of  the  present  act 
authorizing  removals  has  a  general 
clause  restricting  the  right  of  re- 
moval thereunder  to  cases  in  which 
original  jurisdiction  is  given  to  the 
United  States  Circuit  Court  by  the 
preceding  section, — see  the  discus- 
sion of  this  subject  ante  §  63; 
wliereas  the  removal  section  of  the 
act  of  1875  contained  no  such  re- 
striction, ante  §  7,  note  7,  and  dis- 
cussion §  64. 

'  Ex  parte  Pennsylvania  Co.,  137 
U.  S.  451,  11  Sup.  Ct.  141,  .34  L.  738; 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Mar- 
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case,  that  Court  lias  tacitly  assumed  that  jurisdiction  upon 
removal  exists  under  such  circumstances.** 


tin,  178  U.  S.  245,  20  Sup.  Ct.  854, 
44  L.  1055. 

The  direct  question  involved  in 
the  case  lirst  cited  was  as  to  the 
jurisdictional  amount  under  clause 
4.  The  Court  decided  that  the 
amount  should  exceed  $2,000,  ex- 
clusive of  interest  and  costs,  using 
the  language  quoted  ante  §  81,  note 
IG,  whicli  applies  the  same  rule  to 
clauses  1,  2  and  3  of  the  section. 

The  two  first  clauses  require  a 
sum  over  $2,000  to  be  in  controversy 
to  make  a  suit  removable,  only  by 
making  jurisdiction  by  removal 
thereunder  dependent  upon  origi- 
nal jurisdiction  under  the  preced- 
ing section. 

Malone  v.  Richmond  &D.  R.  Co., 
35  Fed.  625,  626-627. 

If,  as  the  Supreme  Court  says 
in  that  case,  "  The  third  clause,  in 
referring  to  '  any  suit  mentioned  in 
this  section,'  evidently  means  the 
two  first  clauses  of  the  section," 
how  can  we  escape  api)lying  to  the 
third  clause  the  whole  of  the  limi- 
tation expressly  contained  in  the 
two  first  clauses,  that  the  suit  be 
one  "  of  which  the  Circuit  Courts 
of  the  United  States  are  given  orig- 
inal jurisdiction  by  the  preceding 
section"?  If  this  restriction  ap- 
plies to  the  amount  in  controversy, 
why  does  it  not  apply  to  the  citizen- 
ship necessary  to  give  jurisdiction? 

Compare  the  reasoning  of  the 
Court  in 

Tod  c.  Cleveland  &  M.  V.  Ry.  Co., 
22  U.  S.  App.  707,  12  C.  C.  A.  521, 
65  Fed.  145. 

«In 

Connell  v.  Smiley,  156  U.  S.  335, 
15  Sup.  Ct.  353,  39  L.  443, 
the   suit   was   brought  in  a  State 
court    against    three     defendants 


after  the  passage  of  the  act  of  1887. 
The  plaintiff  and  one  of  the  de- 
fendants were  citizens  of  Nehniska 
in  whicli  State  the  suit  was  brought, 
another  defendant  was  a  citizen  of 
Colorado,  and  the  third  a  citizen  of 
Ohio. 

The  suit  was  removed  to  the  Cir- 
cuit Court  of  the  United  States  for 
the  District  of  Xebraska  upon  the 
petition  of  the  non-resident  defend- 
ants and  the  c(mseMt  of  the  resident 
defendant,  as  involving  a sei)arable 
controversy  between  the  non-resi- 
dents and  the  plaintiff.  The  judg- 
ment of  the  Circuit  Court  for  the 
plaintiff  on  the  merits  was  affirmed 
by  the  Supreme  Court,  altliough 
many  objections  to  the  removal 
were  urged  by  the  defendants. 

It  does  not  appear,  however,  that 
the  objection  tliat  the  suit  was  not 
within  the  original  jurisdiction  of 
the  Circuit  Court  of  the  United 
States,  because  one  of  the  defend- 
ants was  a  citizen  of  Nebraska  in 
which  State  the  plaintiff  resided, 
was  urged  by  counsel,  or  considered 
by  the  Court,  as  an  objection  to  the 
removal.  But  the  mere  fact  that 
the  Supreme  Court  decided  the  case 
upon  the  merits,  tacitly  assuming 
the  jurisdiction  of  the  Circuit  Court 
in  this  respect,  tends  strongly  to 
prove  that  the  Court  would  have 
held  that  jurisdiction  existed  if  the 
question  had  been  presented  in  ar- 
gument. 

This  case  throws  strong  doubts 
upon  the  correctness  of  the  author's 
inference,  stated  in  the  preceding 
note,  from  the  language  quoted  ante 
§  81,  note  16,  from 

Ex  parte  Pennsylvania  Co.,  137 
U.  S.  451,  11  Sup.  Ct.  141,  .34  L.  738, 
that  no  removal  can  be  had  for  a 
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§  139.  A  suit  must  embrace  two  or  more  controversies, 
oue  at  least  of  wliich  is  entirely  separable  from  the  rest 
of  the  case,  to  bring  the  suit  within  clause  3  of  §  2  of  the 
present  judiciary  act. — A  suit  in  which  there  is  but  one 
controversy,  to  be  removable  on  the  ground  of  diverse  citi- 
zenship, must  fall  witliin  clause  2  of  §  2  of  the  present  judi- 
ciaiy  act.^  Clause  3  refers  only  to  those  suits  in  which  there 
is  more  than  one  controversy — more  than  one  cause  of  action 
alleged  in  the  complaint.^  One,  at  least,  of  the  controversies 
must  be  capable  of  separation  from  the  other  controversy  or 
controversies  in  the  suit.  The  suit  must  be  one  which  might 
be  divided  into  two  or  more  suits,  each  of  which  might  Idc 
prosecuted  to  judgment  without  affecting  the  others.^ 

There  are  Circuit  Court  cases  which  give  a  radically  dif- 


separable  controversy  unless  the 
suit  be  one  witliin  the  original  juris- 
diction of  a  Circuit  Court  under  §  1 
of  the  removal  act,  ante  §  6. 

§139. 

i^yi^e  §  7,  as  construed  in 

Chesapeake  &  O.  R.  Co.  i-.  Dixon, 
179  U.  S.  131,  21  Sup.  Ct.  67,  45 
L.-; 

■Western  Union  Tel.  Co.  r.  Brown, 
32  Fed.  337; 

Weller  i-.  J.  B.  Pace  Tobacco  Co., 
32  Fed.  860; 

Thompson  r.  Chicago.  St.  P.  & 
K.  C.  Ry.  Co.,  GO  Fed.  773. 

'■^ "  To  entitle  a  party  to  a  removal 
under  this  clause,  there  must  exist 
in  tlie  suit  a  separate  and  distinct 
cause  of  action  in  respect  to  which 
all  the  necessary  parties  on  one 
side  are  citizens  of  different  States 
from  those  on  the  other."  Hyde  c. 
Ruble,  104  U.  S.  407,  26  L.  823; 
Connell  i\  Utica,  U.  &  E.  R.  Co., 
13  Fed.  241. 

"  There  must  exist  in  the  suit  a 
separate  and  distinct  cause  of  ac- 
tion, on  which  a  separate  and  dis- 
tinct suit  might  properly  have  been 
brought,    and  complete   relief    af- 


forded as  to  such  cause  of  action, 
with  all  the  parties  on  one  side  of 
that  controversy  citizens  of  differ- 
ent States  from  tliose  on  the  other." 
Fraser  v.  Jennison,  106  U.  S.  191, 
1  Sup.  Ct.  171,  27  L.  131,  quoted  in 
Ayres  i:  Wiswall,  112  U.  S.  187,  5 
Sup.  Ct.  90,  28  L.  693;  Burgunder 
V.  Browne,  59  Fed.  497,  498;  Watson 
V.  Asbury  Park  &  B.  St.  R.  Co.,  73 
Fed.  1. 

3  "  The  case  must  be  one  capable 
of  separation  into  parts,  so  that,  in 
one  of  the  parts,  a  controversy  will 
be  presented  with  citizens  of  one 
or  more  States  on  one  side  and  citi- 
zens of  other  States  on  the  other, 
which  can  be  fully  determined 
without  the  presence  of  any  of  the 
other  parties  to  the  suit  as  it  has 
been  begun. ""  Fraser  v.  Jenni.son, 
106  U.  S.  191,  1  Sup.  Ct.  171,  27  L. 
131,  quoted  in  Ayres  v.  Wiswall, 
112  U.  S.  187,  5  Sup.  Ct.  90,  28  L. 
693. 

Many  other  cases  giving  the  same 
construction  to  this  clause  are 
cited  in  the  notes  to  the  succeed- 
ing sections  of  this  chapter,  espe- 
cially to  §  144. 
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§140] 

fereiit  construction  to  this  clause  of  the  removal  act,  but 
they  seuni  to  the  writer,  althou<;li  plausible  in  themselves,  to 
be  in  irreconcilable  conflict  witii  the  decisions  of  the  Supreme 
Court  coiislruing  it.-* 

i^  140.  To  make  a  suit  removable  from  a  Stale  court  to 
a  Cireuit  Courl  of  the  United  States  on  the  ground  (hat  it 
contains  a  separable  eontroversy,  siuli  eontroversy  must 
be  '*  wholly  between  citizens  of  different  States,"  and  one 
"which  can  be  fully  determined  as  between  them."  '—The 
meaning  of  "citizens  of  different  States"  has  already  been 
considered ;  the  States  here  mentioned  are  the  meml^ers  of 
the  American  Union.^  Citizens  of  a  territory,  the  District 
of  Columbia,  or  of  a  foreign  country — which  are  st;ites  in  the 
broad  sense  of  the  term — are  not  citizens  of  a  State,  in  the 
sense  of  the  Constitution  and  judiciary  acts.^ 

To  make  a  suit  removable  because  it  embraces  a  separ.ibie 
controversy,  all  the  parties  on  one  side  of  such  controversy 
must  be  citizens  of  a  State  or  States  and  all  the  parties  on 
the  other  side  citizens  of  some  other  State  or  States.  If  an 
alien,*  or  a  citizen  of  a  territory  or  of  the  District  of  Colura- 

§140. 

1  Ante  §  7,  and  §  138,  note  1. 

2  Ante  §  121. 

3  Ante  §  121. 
*  Merchants'  Cotton  Press  &  S. 

Co.  V.  Insurance  Co.,  1.51  U.  S.  368, 
14  Sup.  Ct.  3()7,  38  L.  19.") ; 

Creagh  v.  Equitable  Life  Assur. 
Soc,  88  Fed.  1; 

Tracy  v.  Morel,  88  Fed.  801 ; 

Woodrum  v.  Clay,  33  Fed.  807. 

"  The  only  ground  for  removing 
the  case  alleged  by  the  petitioning 
defendant  is  a  separable  contro- 
versy, but  the  law  does  not  permit 
one  or  more  of  several  defendants 
to  remove  a  cause  into  a  United 
States  Circuit  Court  on  this  ground, 
unless  there  be  a  controversy  which 
is  wholly  between  citizens  of  <lif- 
ferent  States.  An  alien  who  is  a 
party  to  a  separable  controversy  is 
not  given  the  right  to  remove  a 
cause.     King  v.  Cornell,  106  U.  S. 


*  This  line  of  cases  hold  that 
clause  3  is  not  limited  to  suits  in 
which  there  is  a  separable  contro- 
versy, but  applies  as  well  to  suits 
between  citizens  of  different  States 
where  there  is  but  a  single  contro- 
versy. 

Hunter  v.  Conrad,  85  Fed.  803; 

Boston  Safe-Deposit  &  T.  Co. 
V.  Mackay,  70  Fed.  801 ; 

Garner  v.  Second  Nat.  Bank,  66 
Fed.  369; 

Mutual  Life  Ins.  Co.  v.  Champlin, 
21  Fed.  85,  22  Blatchf.  334; 

Stapleton  v.  Reynolds,  22  Fed. 
Cas.  1080,  9  Chi.  Leg.  News  33,  16 
Am.  Law  Reg.  (N.  S.)  48,  22  Int. 
Rev.  Rec.  345. 

These  cases  proceed  on  the  theory 
that  the  language  of  the  statute 
permits  such  removal  and  that  the 
expressions  of  the  Supreme  Court 
asserting  a  contrary  rule  are  mere 
dicta  not  to  be  followed. 
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bia,"  is  interested  in  the  controversy,  there  can  be  no  removal 
on  sucii  ground.  Nor  can  a  suit  be  removed  on  the  ground 
that  it  embraces  a  separable  controversy,  where  the  plaintiff 
is  a  State." 

The  suit  must  be  one  in  which  the  whole  subject-matter 
of  the  suit  can  be  determined  as  between  the  parties  to  tlie 
separable  controversy  without  the  presence  of  the  other  par- 
ties to  the  suitJ 

§  141.  The  plaintiff's  complaint  must  ordinarily  deter- 
mine whether  there  is  a  separable  controversy  in  a  cause. 
— In  determining  whether  a  suit  contains  a  separable  contro- 


3&5,  399,  1  Sup.  Ct.  312,  27  L.  60. 
And  the  converse  of  this  proposi- 
tion must  be  equally  true;  that  is 
to  say,  one  of  several  defendants, 
who  is  a  citizen  of  one  of  the 
United  States,  is  not  authorized  to 
remove  a  cause  on  the  ground  tliat 
there  is  a  separable  controversy 
between  himself  and  an  alien  plain- 
tiff." Creagh  y.  Equitable  Life 
Assur.  Soc,  supra. 

As  to  waiver  in  such  a  case  by 
failure  to  move  to  remand,  see  post 
§  146,  note  3,  and  §  203,  note  4,  cit- 
ing Guarantee  Co.  v.  Mechanics' 
Sav.  Bank  &  Trust  Co.,  47  U.  S. 
App.  91,  26  C.  C.  A.  146,  80  Fed.  766. 

^  Ante  §121; 

Chapman  v.  Chapman,  28  Fed.  1. 

^  Texas  v.  Day  Land  &  Cattle 
Co.,  49  Fed.  593. 

■^  Wilson  V.  Oswego  Twp.,  151 
U.  S.  56,  14  Sup.  Ct.  259,  38  L.  70; 

Torre7ice  v.  Shi^dd,  144  U.  S.  527, 
12  Sup.  Ct.  726,  36  L.  528; 

Mitchell  V.  Smale,  140  U.  S.  406, 
11  Sup.  Ct.  819,  840,  35  L.  442; 

Brown  v.  Trousdale,  138  U.  S. 
389,  11  Sup.  Ct.  308,  34  L.  987; 

Crump  V.  Thurber,  115  U.  S.  56, 
5  Sup.  Ct.  1154,  29  L.  328; 

Louisville  &  N.  R.  Co.  v.  Ide, 
114  U.  S.  52,  5  Sup.  Ct.  735,  29  L. 
63; 


Winchester  v.  Loud,  108  U.  S.  130, 
2  Sup.  Ct.  311,  27  L.  677; 

Shainwald  v.  Lewis,  108  U.  S. 
158,  2  Sup.  Ct.  .385,  27  L.  691 ; 

Scoutt  V.  Keck,  36  U.  S.  App. 
586,  20  C.  C.   A.  103,  73  Fed.  900; 

Barth  v.  Coler,  19  U.  S.  App. 
04(3,  9  C.  C.  A.  81,  60  Fed.  466; 

Golden  v.  Bruning,  72  Fed.  2; 

Marsh  v.  Atlanta  &  F.  R.  Co., 
53  Fed.  168; 

Seattle  &  M.  R.  Co.  v.  Washing- 
ton, 52  Fed.  594. 

In  Torrence  v.  Shedd,  supra,  as 
quoted  in  Golden  v.  Bruning,  supra, 
p.  5,  the  Court  said: 

"But,  in  order  to  justify  such 
removal  on  the  ground  of  a  sepa- 
rate controversj'  between  citizens 
of  difEerent  States,  there  must,  by 
the  very  terms  of  the  statute,  be  a 
controversy  which  can  be  fully  de- 
termined as  between  them;  and, 
by  the  settled  con.struction  of  this 
section,  the  whole  subject-matter 
of  the  suit  must  be  capable  of  be- 
ing finally  determined  as  between 
them,  and  comiilete  relief  afforded 
as  to  the  separate  cause  of  action, 
without  the  presence  of  others 
originally  made  parties  to  the 
suit." 
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versy,  the  plaintiff's  complaint  (or  bill,  declaration,  or  petition, 
as  it  may  be  called)  is,  in  most  cases,  the  sole  document  to 
be  considered.^ 

The  fact  that  some  of  the  defendants  have  made  default 
or  otherwise  declined  to  defend  the  plaintiffs  suit,  is  not  a 
circumstance  of  importance  in  determining  whether  a  suit 
embraces  a  separable  controversy .2 

An  exception  to  the  general  rule  that  the  plaintiff's  com- 
plaint must  disclose  the  existence  of  a  separable  controversy, 
to  make  the  suit  removable  on  such  ground,  was  made  by  the 
Supreme  Court  under  these  facts :  Smiley  sued  Connell  in  a 
State  court  to  quiet  title  to  a  tract  of  land.  Lay  and  Tenney 
filed  in  the  State  court  petitions  to  be  admitted  as  defendants. 


§U1. 

^  "  The  cause  of  action  is  the  sub- 
ject-matter of  the  controversy;  and 
that  is,  for  all  the  purposes  of  the 
suit,  whatever  the  plaintiii  declares 
it  to  be  in  his  pleadings."  Louis- 
ville &  N.  R.  Co.  V.  Ide,  114  U.  S. 
52,  5  Sup.  Ct.  735,  29  L.  63,  quoted 
in  Fox  V.  Mackay,  60  Fed.  4,  6. 

"The  case  as  made  by  the  bill, 
and  as  it  stood  at  the  time  of  the 
petition  for  removal,  is  the  test  of 
the  right  to  removal."  Graves  v. 
Corbin,  132  U.  S.  571,  10  Sup.  Ct. 
196,  33  L.  462. 

Other  cases: 

Little  V.  Giles,  118  U.  S.  596,  7 
Sup.  Ct.  32,  30  L.  269; 

East  Tennessee,  V.  &  G.  R.  Co. 
V.  Grayson,  119  U.  S.  240,  7  Sup.  Ct. 
190,  30  L.  382; 

Torrence  v.  Shedd,  144  U.  S.  527, 
12  Sup.  Ct.  726,  36  L.  528; 

Chesapeake  &  O.  R.  Co.  v.  Dixon, 
179  U.  S.  131,  21  Sup.  Ct.  67,  45 
L. -; 

Mutual  Reserve  Fund  Life  Ass'n 
V.  Farmer,  30  U.  S.  App.  771,  23  C. 
C.  A.  574,  77  Fed.  929; 

Thurber  v.  Miller,  32  U.  S.  App. 
209,  14  C.  C.  A.  432,  67  Fed.  371 ; 

Doremus  v.  Root,  94  Fed.  760; 

26 


In  re  The  Jarnecke  Ditch,  69 
Fed.  161; 

Arrowsmith  v.  Nashville  &  D. 
R.  Co.,  57  Fed.  165; 

Wilder  v.  Virginia,  T.  &  C.  S.  & 
I.  Co.,  46  Fed.  676,  682; 

Dow  V.  Bradstreet  Co.,  46  Fed. 
824; 

Sexton  V.  Seelye,  39  Fed.  705; 

Ames  V.  Chicago,  S.  F.  &  C.  Ry. 
Co.,  39  Fed.  881; 

New  Jersey  Zinc  Co.  v.  Trotter, 
18  Fed.  Cas.  87,  23  Int.  Rev.  Rec. 
410,  17   Am.  Law  Reg.  (N.  S.)  .376; 

AVestern  U.  Tel.  Co.  v.  Griffith, 
104  Ga.  56,  30  S.  E.  420; 

National  Docks  &  N.  J.  J.  C.  R. 
Co.  n.  Pennsylvania  R.  Co.,  52  N.  J. 
Eq.  58,  28  Atl.  71. 

2  Wilson  V.  Oswego  Twp.,  151 
U.  S.  56,  14  Sup.  Ct.  259,  38  L.  70; 

Brown  v.  Trousdale,  1.38  U.  S. 
389,  11  Sup.  Ct.  .308,  34  L.  987; 

Brooks  V.  Clark,  119  U.  S.  .502,  7 
Sup.  Ct.  301,  30  L.  482; 

Putnam  v.  Ingraham,  114  U.  S. 
57,  5  Sup.  Ct.  746,  29  L.  05; 

Ilax  V.  Caspar,  31  Fed.  499; 

Lederer  v.  Sire,  105  Fed.  .529. 

Contra, 

Judah  V.  Iowa  Barb- Wire  Co.,  32 
Fed.  561; 
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they  asserting  an  interest  in  said  land  ;  and  their  petitions 
were  granted.  Then  Lay  and  Tenney  filed  their  petition 
for  removal  in  the  State  court  on  the  ground  of  a  separable 
controversy,  alleging,  among  other  things,  that  "  said  par- 
ties " — the  three  defendants — '^  own  and  claim  separate  and 
distinct  portions  of  said  land."  The  State  court  ordered 
the  removal,  and  the  Supreme  Court  held  that  the  Circuit 
Court  acquired  jurisdiction.^ 

One  who  intervenes  in  a  case  after  the  original  parties 
have  lost  the  right  of  removal  cannot  introduce  into  the  case 
a  separable  controversy  which  will  enable  him  to  remove  it.* 

If  the  existence  of  a  separable  controversy  does  not  appear 
from  the  record  of  the  State  court,  allegations  in  the  petition 
for  removal  or  in  pleadings  filed  in  the  Federal  Court  cannot 
supply  the  defect.^ 

§  142.  A  joint  suit  upon  a  joint  and  several  cause  of 
action,  does  not  embrace  a  separable  controversy  as  to 
different  defendants. —  There  are  many  causes  of  action 
which  are,  in  their  nature,  joint  and  several.    A  plaintiff  may 


Reed  v.  Hardeman  County,  77 
Tex.  165,  13  S.  W.  1024. 

3  "  Wliere  a  plaintiff  has  brought 
suit  asrainst  a  sole  defendant,  and 
others,  intervening,  claim  several 
interests  in  the  subject-matter,  in- 
volving separate  defenses  as  to  such 
interests,  separable  controversies 
might  be  held  to  exist  as  to  them, 
although  the  developments  in  tlie 
after  progress  of  the  case  might 
show  they  were  not  such."  Con- 
nell  V.  Smiley,  156  U.  S.  ,335,  15 
Sup.  Ct.  353,  39  L.  443. 

4  Cable  V.  Ellis,  110  U.  S.  389,  4 
Sup.  Ct.  85,  28  L.  186. 

Compare  ante  §  135. 

5 "The  question  whether  there  is 
a  separable  controversy  warranting 
a  removal  to  the  Circuit  Court  of 
the  United  States  must  be  deter- 
mined by  the  state  of  the  pleadings 
and  the  record  of  the  case  at  the 


time  of  the  application  for  removal, 
and  not  by  the  allegations  of  the 
petition  therefor,  or  the  subsequent 
proceedings  which  may  be  had  in 
the  Circuit  Court."  Wilson  v.  Os- 
wego Twp.,  151  U.  S.  56,  14  Sup, 
Ct.  259,  38  L.  70. 

"  The  right  of  removal  must  be 
determined  by  the  pleadings  at  the 
time  the  petition  is  filed."  Mer- 
chants' Cotton  Press  &  S.  Co.  v.  In- 
surance Co.,  151  U.  S.  .368,  14  Sup. 
Ct.  367,  .38  L.  195,  affirming  Insur- 
ance Cos.  V.  Carriers  Cos.,  91  Tenn. 
537,    19  S.  W.  755. 

Another  case : 

Hazard  v.  Robinson,  21  Fed.  193. 

Contra, 

Taylor  County  v.  Baltimore  &  O. 
R.  Co.,  35  Fed.  161; 

Mackaye  v.  Mallory,  6  Fed.  743, 
19  Blatchf.  165. 
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sue  all  the  parties  liable,  or  sue  any  one  or  more  of  them,  at 
his  election. 1 

Where  the  plaintiff  has  a  right  under  the  law  to  sue  de- 
fendants jointly,  the  defendants  cannot  obtain  an  advantage 
from  the  fact  that  he  also  has  a  right  to  sue  them  separately. 
If  a  plaintiff  sues  two  or  more  persons  jointly  in  such  a  ciuie, 
the  fact  that  the  plaintiff  might  have  brought  several  actions 
against  each  defendant,  instead  of  one  action  against  them 
all,  does  not  make  the  suit  embrace  separable  controversies. 
This  rule  applies  to  actions  upon  joint  and  several  contracts.^ 
It  applies  as  well  to  actions  in  tort,  which  are,  in  their  na- 
ture, joint  and  several.^ 

Where  a  plaintiff  brings  a  suit,  the  declaration  in  form 


§142. 

i"A  defendant  has  no  right  to 
say  tliat  an  action  shall  be  several 
whicli  a  plaintiff  elects  to  make 
joint."  Louisville  &  N.  R.  Co.  v. 
Ide,  114  U.  S.  52,  5  Sup.  Ct.  735, 
29  L.  63. 

2  Louisville  &  N".  R.  Co.  v.  Ide, 
114  U.  S.  52,  5  Sup.  Ct.  735,  29  L.  03; 

Putnam  v.  Ingraham,  114  U.  S. 
57,  5  Sup.  Ct.  746,  29  L.  65. 

Where  a  workman  sues  his  em- 
ployer for  injuries  in  tort  and  joins 
an  action  of  contract  against  an 
accident  insurance  company  upon 
a  policy  issued  to  the  employer  to 
indemnify  him  against  loss  by  in- 
juries to  his  employes,  the  insur- 
ance company  has  no  separable  con- 
troversy with  the  plaintiff. 

Moore  v.  Los  Angeles  Iron  & 
Steel  Co.,  89  Fed.  73. 

' "  There  is  here,  according  to  the 
complaint,  but  a  single  cause  of 
action,  and  that  is  the  alleged  ma- 
licious prosecution  of  the  plaintiffs 
by  all  the  defendants,  acting  in  con- 
cert. The  cause  of  action  is  several 
as  well  as  joint,  and  the  plaintiffs 
might  have  sued  each  defendant 
separately,  or  all  jointly.  It  was 
for  the  plaintiffs  to   elect   which 


course  to  pursue.  They  did  elect 
to  i)roceed  against  all  jointly,  and 
to  this  the  defendants  are  not  per- 
mitted to  object.  The  fact  that  a 
judgment  in  the  action  may  be  ren- 
dered against  a  part  of  the  defend- 
ants, only,  does  not  divide  a  joint 
action  in  tort  into  separate  parts 
any  more  than  it  does  a  joint  action 
on  contract."  Pirie  v.  Tvedt,  115 
U.  S.  41,  5  Sup.  Ct.  1034,  29  L.  331 
(affirming  Tuedt  v.  Carson,  13  Fed. 
353,  4  McCr.  426),  quoted  in  Little 
V.  Giles,  118  U.  S.  590,  7  Sup.  Ct. 
32,  30  L.  269,  and  in  Fox  v.  Mackay, 
60  Fed.  4,  6. 

This  rule  has  elsewhere  been  ap- 
proved, some  of  the  cases  being  as 
follows: 

Sloane  v.  Anderson,  117  U.  S.  275, 
6  Sup.  Ct.  730,  29  L.  899; 

Louisville  &  N".  R.  Co.  v.  Wan- 
gelin,  132  U.  S.  599,  10  Sup.  Ct.  203, 
33  L.  474; 

Chicago,  R.  L  <$:  P.  R.  Co.  v. 
Martin,  178  U.  S.  245,  20  Sup.  Ct. 
854,  44  L.  1055,  quoted  post  §  149, 
note  6; 

Chesapeake  &  O.  R.  Co.  r.  Dixon, 
179  U.  S.  131,  21  Sup.  Ct.  67,  45  L. 
— ,  affirming  s.  c,  —  Ky. — ,  47  S. 
W.  615,  20  Ky.  L.  Rep.  792; 
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charging  a  joint  tort  against  two  or  more  defendants,  it  is 
not  sufficient  to  make  the  controversy  between  plaintiff  and 
one  defendant  separable,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  him. 
The  sufficiency  of  the  complaint  as  to  the  various  defendants 
is  a  matter  for  the  determination  of  the  State  court.* 

The  fact  that  there  may  be,  under  the  local  practice,  a 
judgment  rendered  for  one  defendant,  and  against  another, 
upon  the  trial,  does  not  affect  the  question  whether  a  case 
contains  a  separable  controversy.^ 

§  143.  Separate  defences  tlo  not  make  separable  contro- 
versies.— One  defendant  in  a  suit  may  have  no  defence  at 
all.  Another  defendant  may  have  a  defence,  personal  to 
himself,  in  which  no  other  defendant  has  any  possible  inter- 
est. A  separate  defence  pleaded  by  a  defendant  does  not 
make  a  separable  controvei-sy.^ 


Sexton  V.  Seelye,  39  Fed.  705; 

Brown  v.  Coxe  Bros.  &  Co.,  75 
Fed.  689; 

Marrs  v.  Felton,  102  Fed.  775. 

Compare 

Whitcoinb  v.  Smithson,  175  U.  S. 
635,  20  Sup.  Ct.  248,  44  L.  303. 

Contra.  The  following  cases 
hold  (in  direct  conflict  with  the 
adjudications  of  the  Supreme 
Court)  that  a  suit  upon  a  joint  and 
several  cause  of  action  presents  as 
many  separable  controversies  as 
there  are  separate  defendants: 

Spangler  v.  Atchison,  T.  &  S.  F. 
R.  Co.,  42  Fed.  305; 

Kerling  v.  Cotzhausen,  16  Fed. 
705,  11  Biss.  582; 

Clark  V.  Chicago,  M.  &  St.  P.  R. 
Co.,  11  Fed.  355,  3  McCr.  591; 

Greene  v.  Klinger,  10  Fed.  689. 

Where  plaintiif ,  a  passenger  upon 
a  sleeping  car,  was  thrown  from  his 
berth  and  injured  by  the  concurrent 
negligence  of  the  sleeping  car  com- 
pany and  the  railway  company 
upon  whose  line  the  injury  was  re- 
ceived, the  plaintiff    having   pur- 


chased a  ticket  from  both  com- 
panies, and  both  being  joined  as 
defendants,  the  plaintiff's  cause  of 
action  against  the  sleeping  car  com- 
pany was  held  separable  from  his 
cause  of  action  against  the  railroad 
company; — but  I  am  unable  to 
harmonize  this  decision  with  the 
current  of  authority  upon  the  sub- 
ject. 

Batey  v.  Nashville,  C.  &  St.  L. 
Ry.  Co.,  95  Fed.  368. 

*  Evans  v.  Felton,  96  Fed.  176. 

Compare 

Broadway  Ins.  Co.  v.  Chicago  G. 
W.  Ry.  Co.,  101  Fed.  507. 

^  Louisville  &  N.  R.  Co.  v.  Ide, 
114  U.  S.  52,  5  Sup.  Ct.  735,  29  L. 
63; 

ririe?;.  Tvedt,  115  U.  S.  41,  5  Sup. 
Ct.  1034,  29  L.  331,  quoted  in  note  3. 

§143. 

i"'A  defendant  has  no  right  to 
say  that  an  action  shall  be  several 
which  a  plaintiff  elects  to  be  joint. 
A  separate  defense  may  defeat  a 
joint  recovery,  but  it  cannot  de- 
prive a  plaintiff  of  his  right  to  pros- 


§H4] 


SEPARABLE  CONTROVERSY. 


405 


§  144.  A  few  cases  have  been  a(l.jii(ly:e(l  to  involve  sep- 
arable controversies,  wbile  many  bave  been  a<ljiMli,'e«l  to 
involve  but  a  single  controversy — Very  few  cases  have 
been  adjudged  by  the  Supreme  Court  to  involve  n  separable 
controversy,  while  many  have  been  held  to  embrace  but  a 
single  controversy.^ 

To  determine  whether  any  given  case  embraces  a  separable 
controversy,  more  lieed  should  be  paid  to  the  specific  decis- 
ions of  the  Supreme  Court  than  to  general  expressions 
found,  therem.2 


ecute  his  own  suit  tofiual  determi- 
nation in  his  own  way.  The  cause 
of  action  is  the  subject-matter  of 
the  controversy,  and  that  is  for  all 
the  purposes  of  the  suit,  whatever 
the  plaintiif  declares  it  to  be  in  his 
pleadings."  Tori'ence  v.  Shedd, 
144  U.  S.  527,  12  Sup.  Ct.  72G,  3G  L. 
528. 

This  point — that  separate  de- 
fences do  not  make  separable  con- 
troversies— has  been  many  times 
decided : 

Ayres  v.  Wiswall,  112  U.  S.   187, 

5  Sup.  Ct.  90,  28  L.  693; 
Louisville  ct*  N.  R.  Co.  v.  Ide,  114 

U.  S.  52,  5  Sup.  Ct.  735,  29  L.  63; 

Putnam  v.  Ingraham,  114  U.  S. 
57,  5  Sup.  Ct.  746,  29  L.  65; 

St.  Louis  &  S.  F.  R.  Co.  v.  Wilson, 
114  U.  S.  60,  5  Sup.  Ct.  738,  29  L. 
66; 

Pirie  v.  Tvedt,  115  U.  S.  41, 5  Sup. 
Ct.  1034,  29  L.  331 ; 

Starin  v.  New  York,  115  U.  S.  248, 

6  Sup.  Ct.  28,  29  L.  388; 
Fidelity  Ins.,  T.  &  S.-D.   Co.   v. 

Huntington,  117  U.  S.  280,  6  Sup. 
Ct.  733,  29  L.  898; 

Sloane  v.  Anderson,  117  U.  S.  275, 
6  Sup.  Ct.  730,  29  L.  899; 

Plymouth  Con.  Gold  Min.  Co.  r. 
Amador  &  Sac.  Canal  Co.,  118  U.  S. 
264,  6  Sup.  Ct.  1034,  30  L.  232; 

Little  V.  Giles,  118  U.  S.  596,  7 
Sup.  Ct.  32,  30  L.  269; 


Graves  v.  Corbin,  132  U.  S.  571, 
10  Sup.  Ct.  196,  33  L.  462; 

Rosenthal  v.  Coates,  148  U.  S. 
142,  13  Sup.  Ct.  576,  37  L.  399; 

Chicago,  R.  I.  &  P.  R.  Co.  v. 
Martin,  178  U.  S.  245,  20  Sup.  Ct. 

854,  44  L.  1055; 

Chesapeake  &  O.  R.  Co.  v.  Dixon, 
179  U.  S.  131,  21  Sup.  Ct.  67,  45  L.— ; 

Thurber  v.  Miller,  32  U.  S.  App. 
209,  14  C.  C.  A.  432,  67  Fed.  .371; 

Mutual  Reserve  Fund  Life  Ass'n 
V.  Farmer,  36  U.  S.  App.  771,  23  C. 
C.  A.  574,  77  Fed.  929; 

In  re  The  Jarnecke  Ditch,  69  Fed. 
161; 

O' Harrow  v.  Ilenderson,  52  Fed. 
769,  quoted  jwst  §  144,  note  18; 

Ohio  V.  Columbus  &  X  .  R.  Co., 
48  Fed.  626; 

Bissell  V.  Canada  &  St.  L.  Ry.  Co., 
39  Fed.  225; 

Sexton  V.  Seelye,  39  Fed.  705; 

Ames  V.  Chicago,  S.  F.  &  C.  Ry. 
Co.,  39  Fed.  881,883; 

Patchin  v.  Hunter,  38  Fed.  51. 

Contra  : 

Galesburg  i\  Galesburg  Water 
Co.,  27  Fed.  321; 

Rich  V.  Gross,  29  Neb.  337,  45  N. 
W.  468. 

§144. 

1  Anderson  v.  Appleton,  32  Fed. 

855,  859. 

2  Le  Mars  r.  Iowa  Falls  &  S.  C. 
R.  Co.,  48  Fed.  661,  4  McCr.  218. 
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The  correct  general  rule  is  given  in  a  quotation  in  the  foot- 
note.^ 

The  Supreme  Court  has  held  that  wliere  a  plaintiff  brings 
a  single  suit  to  recover  from  different  defendants  three  sev- 
eral tracts  of  land,  there  is  a  separable  controversy  between 
the  plaintiff  and  the  claimant  of  each  separate  tract;*  but  a 
suit  to  recover  the  possession  of  a  single  tract  of  land  and 
damages  for  its  detention,  or  a  suit  to  quiet  title  thereto,  in- 
volves no  separable  controversy  between  the  plaintiff  and  dif- 
ferent defendants.^  A  suit  to  quiet  title  to  land  has  been 
held  to  embrace  a  separable  controversy  between  the  plaintiff 
and  each  defendant;^  but  it  seems  impossible  to  reconcile 
this  holding  with  the  decisions  of  the  Supreme  Court. 

Where  a  suit,  joint  in  form,  is  brought  to  condemn  several 


3  "  Under  that  statute  [the  sepa- 
rable controversy  clause  of  the  act 
of  1875],  it  has  been  uniformly  held 
that,  in  oi'der  to  justify  a  removal 
of  the  suit  because  of  '  a  contro- 
versy which  is  wholly  between  citi- 
zens of  different  States,'  the  whole 
subject-matter  of  the  suit  must  be 
capable  of  being  finally  determined 
between  them,  and  complete  relief 
afforded  as  to  the  separate  cause  of 
action,  without  the  presence  of 
other  persons  originally  made  par- 
ties to  the  suit;  and  that  when 
there  was  but  one  indivisible  con- 
troversy between  the  plaintiffs  and 
the  defendants,  as  in  the  case  of  a 
suit  for  partition,  the  suit  could  not 
be  removed  by  one  of  several  plain- 
tiffs or  defendants."  Hanrick  v. 
Haurick,  153  U.  S.  192,  14  Sup.  Ct. 
835,  38  L.  685. 

A  like  holding  was  made  under 
the  corresponding  clause  of  the  act 
of  1887-8,  ante  §  7,  and  §  138,  note  1, 
in  the  partition  case  from  which 
the  quotation  has  just  been  made. 

Hanrick  v.  Hanrick,  supra. 

Other  recent  cases  use  language 
of  the  same  general  character. 


Merchants'  Cotton  Press  &  S. 
Co.  V.  Insurance  Co.,  151  U.  S.  368, 

14  Sup.  Ct.  367,  38  L.  195; 
Wilson  V.  Oswego  Twp.,  151  U.S. 

56,  14  Sup.  Ct.  259,  38  L.  70. 

*Connell  v.  Smiley,  156  U.  S.  335, 

15  Sup.  Ct.  353,  39  L.  443,  decided 
under  the  act  of  1887. 

Where  suit  is  brought  by  two 
tenants  in  common  to  quiet  the  title 
to  a  single  tract  of  real  estate,  there 
is  no  separable  controversy  between 
one  of  the  plaintiffs  and  the  de- 
fendant. 

Rumsey  v.  Call,  28  Fed.  769. 

5  Corbin  v.  Van  Brunt,  105  U.  S. 
576,  26  L.  1176,  affirming  Van  Brunt 
V.  Corbin,  28  Fed.  Cas.  952,  14 
Blatchf.  496; 

Gage  V.  Carraher,  154  U.  S.  656, 
14  Sup.  Ct.  1190,  25  L.  989,  affirm- 
ing Carraher  t\  Brennan,  5  Fed.  Cas. 
147,  7  Biss.  497,  5  Cent.  Law  J.  114, 
9  Chi.  Leg.  Xews  363,  4  Law  &  Eq. 
Rep.  159,  23  Int.  Rev.  Rec.  248; 

Steinkuhl  v.  York,  22  Fed.  Cas. 
1239,  2  Flip.  376. 

6  Bates  V.  Carpenter,  98  Fed,  452, 
and  cases  cited. 
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tracts  of  land,  under  the  right  of  eminent  domain,  there  is  a 
separable  controversy,  or  rather  there  is  a  separate  suit,  be- 
tween the  plaintiff  and  the  defendants  interested  in  each 
separate  tract.^  The  same  doctrine  applies  in  a  suit  to  collect 
taxes  upon  several  tracts  of  land  hy  suit  against  tiieni.*' 

On  the  other  hand,  in  a  proceeding  against  several  de- 
fendants—for example,  a  lessor  and  a  lessee — to  ap[)r()priate 
a  single  tract  of  land,  the  controversy  between  the  plaintiff 
and  one  defendant  is  not  separable  from  that  between  tlie 
plaintiff  and  any  other  defendant.^ 


■^  Union  Pac.  K.  Co.  v.  Kansas 
City,  one  of  the  Pacific  Railroad 
Removal  Oases,  115  U.  S.  1,  5  Sup. 
Ct.  1113,  29  L.  319. 

"  In  form,  the  whole  is  one  suit, 
in  wliich  tliere  are  many  defend- 
ants; but  in  substance  and  reality 
one  suit,  in  wliich  each  defendant 
who  owns  a  particular  lot  is  a  party, 
and  the  controversy  between  the 
city  and  him  or  her,  is  sole." 
Chicago  V.  Hutchinson,  15  Fed. 
129,  11  Biss.  484. 

Compare 

In  re  Stutsman  County,  88  Fed. 
337; 

Sugar  Creek,  P.  B.  &  P.  C.  R.  Co. 
V.  McKell,  75  Fed.  34; 

New  York,  N.  H.  &  H.  R.  Co.  v. 
Cockcrof t,  46  Fed.  881 ; 

Geizey  v.  Cincinnati,  W.  &  Z.  R. 
Co.,  4  Ohio  St.  308. 

^  In  re  Stutsman  County,  88  Fed. 
337. 

9  "  The  object  of  the  suit  was  to 
condemn  and  appropri:ite  to  the 
public  use  a  single  lot  of  land,  and 
not  (as  in  Union  Pac.  R.  Co.  v. 
Kansas,  115  U.  S.  1,  22,  5  Sup.  Ct. 
1113,  29  L.  319,  326,  cited  by  the 
defendant)  several  lots  of  land, 
each  owned  by  a  different  person. 
The  cause  of  action  alleged,  and 
consequently  the  subject-matter  of 
the  controversy,  was  whetlier  the 
whole  lot  should  be  condemned; 


and  that  controversy  was  not  the 
less  a  single  and  entire  one,  because 
the  two  defendants  owned  distinct 
interests  in  the  land  and  might  be 
entitled  to  separate  awards  of  dam- 
ages. Kohl  V.  United  States,  91 
U.  S.  367,  377,  378,  23  L.  449,  453. 
The  ascertaining  of  those  interests, 
and  the  assessment  of  those  dam- 
ages, were  but  incidents  to  the 
principal  controversy,  and  did  not 
make  that  controversy  divisible,  so 
that  the  right  of  cither  defendant 
could  be  fully  determined  by  itself, 
apart  from  the  right  of  the  otlier 
defendant,  and  from  the  main  is- 
sue between  both  defendants  on  the 
one  side  and  the  plaintiff  on  the 
other."  Bella!  re  v.  B;iltimore  & 
O.  R.  Co.,  146  U.  S.  117,  13  Sup. 
Ct.  16,  36  L.  910. 

The  Bellaii-e  case  was  followed 
in 

Washington  v.  Columbus  &  C.  M. 
R.  Co.,  53  Fed.  673. 

Earlier  cases  like  the  Bellaire 
case  are 

LeMars  v.  Iowa  Falls  &  S.  C.  R. 
Co.,  48  Fed.  661,  4  McCr.  218; 

Baltimore  &  O.  R.  Co.  r.  Morgan's 
La.  &  Tex.  R,  &  S,  Co.,  37  La. 
Ann.  883. 

Compare 

Seattle  &  M.  R.  Co.  v.  Washing- 
ton, 52  Fed.  594. 

Contra.     In 
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A  suit  against  a  lessor  and  lessee  to  reform  the  deeds  to 
the  leased  property  involves  no  separable  controversy,  lo 
In  one  of  the  earliest  cases^^  construing  the  separable  con- 


Northern  Pac.  Terminal  Co.  v. 
Lowenberg,  18  Fed.  339,  9  Sawy. 
348, 

it  is  held  that,  in  a  suit  to  appro- 
priate a  lot  held  by  tenants  in  com- 
mon, there  is  a  separable  contro- 
versy between  the  plaintiff  and 
each  of  the  defendants;  but  this 
holding  cannot  be  reconciled  with 
that  in  the  Bellaire  case,  supra. 

I'New  Jersey  Zinc  &  I.  Co.  v. 
Trotter,  18  Fed.  337. 

A  case  which  seems  to  be  erro- 
neous is 

Sharp  V.  Whiteside,  19  Fed.  150, 
where  it  is  held  that  a  suit  against 
the  lessor  and  the  lessee  of  a  pri- 
vate park  to  establish  the  plain- 
tiff's right,  in  the  nature  of  an 
easement,  to  carry  passengers  into 
the  park,  involves  two  separable 
controversies,  one  between  the 
plaintiff  and  the  lessor,  and  the 
other  between  the  plaintiff  and  the 
lessee. 

"  Barney  v.  Latham,  103  U.  S. 
205,  26  L.  514,  reversing  Lntham  v. 
Barney,  14  Fed.  Cas.  1169,  10  Chi. 
Leg.  Xews  11,  4  Am.  Law  &  Eq. 
Rep.  459,  5  N.  Y.  Wkly.  Dig.  145, 
1  N.  W.  Rep.  (O.  S.)  173,  23  Int. 
Rev.  Rec.  320,  2  Cin.  Law  Bui.  232. 
The  allegations  of  the  complaint 
are  thus  summarized  by  the  Cir- 
cuit Court: 

"  The  plaintiffs  charge  in  their 
complaint,  that  the  defendants  who 
have  petitioned  for  this  removal 
have  defrauded  them,  and  also 
withhold  wrongfully,  their  monej', 
and  have  conveyed  or  authorized 
to  be  conveyed  a  large  amount  of 
real  property  in  which  they  claim 
an   interest  to  the  defendant,  the 


Winona  &  St.  Peter  Land  Company, 
which  corporation  witli  full  knowl- 
edge of  the  fraud,  and  of  all  the 
facts  in  regard  to  the  plaintiffs' 
claim,  accepted  the  property,  and 
is  selling  the  same,  and  refuses  to 
recognize  their  rights.  In  the 
prayer  for  relief,  they  ask  that  this 
company  account  to  them  for  their 
interest  in  the  proceeds  of  lands 
sold,  and,  also,  that  it  be  decreed 
to  convey  to  them  the  interest 
claimed  in  the  lands  unsold." 

The  prayer  for  relief  is  thus 
stated  by  the  Supreme  Court: 
"  The  specific  relief  asked  for  is: 
"  1.  That  the  individual  defend- 
ants be  required  to  account  to 
plaintiffs  for  the  amount  of  all 
moneys  which  came  to  their  hands 
from  the  sales  of  land  prior  to  the 
death  of  Charles  F.  Latham,  and 
pay  over  to  plaintiffs  the  sum  of 
$3,500,  or  such  other  sum  as  shall 
be  found,  on  an  acccunting,  to  be 
due  them  as  their  share  thereof; 
also  such  amounts  as  might  be 
due  them  out  of  the  sums  received 
by  Ashbel  H.  Barney,  from  pur- 
chasers .subsequently  to  the  death 
of  Charles  F.  Latham. 

"  2.  That  the  plaintiffs  be  ad- 
judged to  be  the  owners  of  two 
ninths  of  one  thirty-seventh  part 
of  all  unpaid  contracts  and  secu- 
rities in  the  hands  of  the  land  com- 
missioner of  the  company;  tliat 
the  land  company  be  required  to 
account  with  plaintiffs  foralllamls 
sold  by  it  subsequently  to  the  con- 
veyance from  the  railroad  com- 
pany, and  convey  to  them  an  un- 
divided two  ninths  of  one  tliirtj- 
seventh  of  all  the  unsold  lands." 
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troversy  clause  of  the  act  of  1875,i-  ^\^Q  Supreme  Court  sanc- 
tioned the  doctrine  that  where  there  is  a  prayer  for  separate 
relief  against  different  defendants  taking  part  in  one  con- 
tinuing wrong,  by  which  plaintiffs  were  defrauded  of  their 
rights  in  certain  land,  there  is  a  separable  controversy  as  to 
a  separate  defendant.  The  broad  doctrine  of  that  case  has 
been  "  materially  limited"  ^^  by  cases  since  decided  ;  and  that 
case  now  has  but  little,  if  any,  value  as  a  precedent. 

It  was  held  in  some  Circuit  Court  cases  that  in  a  suit 
against  a  corporation  and  its  servant  to  recover  damages  for 
negligence,  the  plaintiff's  cause  of  action  against  the  corpo- 
ration is  separable  from  that  against  its  servant ;  and,  hence, 
that  the  corporation  may  remove  the  suit  on  account  of  the 
separable  nature  of  the  controversy.^*  Other  Circuit  Court 
cases  denied  the  removability  of  such  a  suit.^^"  Before  the 
question  was  directly  decided  by  the  Supreme  Court,  its  lan- 
guage, where  the  matter  was  indirectly  involved,  favored 
the  latter  view ;  ^^  and  it  has  decided,  in  a  later  case  directly 
involving  the  question,  that  such  a  suit  does  not  so  embrace 
a  separable  controversy  as  to  be  removable  from  a  State 
court.^^ 


12  Ante  §  7,  note  7,  clause  2. 

13  So  said  by  Brewer,  J.,  in 
Hax  u.  Caspar,  31  Fed.  499, 

decided  in  1887,  and  the  process  of 
restricting  that  case  has  since  gone 
steadily  forward. 

"Beuttel  V.  Chicago,  M.  &  St.  P. 
Ry.  Co.,  2G  Fed.  50; 

Fergason  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.,  63  Fed.  177; 

Warax  v.  Cincinnati,  N.  0.  &  T. 
P.  H.  Co.,  72  Fed.  637; 

Hukill  V.  Maysville  &  B.  S.  R. 
Co.,  72  Fed.  745; 

Landers  v.  Felton,  73  Fed.  311; 

Hartshorn  i\   Atchison,  T.  &  S. 
F.  R.  Co.,  77  Fed.  9; 

Prince  v.  Illinois  Cent.  R.  Co.,  98 
Fed.  1. 

Compare  upon  the  question  of 
liability, 

Burch   V.   Caden   Stone  Co.,    93 
Fed.  181. 


w  Charman  v.  Lake  E.  &  W.  R. 
Co.,  105  Fed.  449; 

Doremus  v.  Root,  94  Fed.  700; 

Powers  V.  Chesapeake  &  O.  R. 
Co.,  65  Fed.  129; 

Hukill  V.  Chesapeake  &  O.  R.  Co., 
05  Fed.  138. 

1^  Powers  V.  Chesapeake  &  O.  R. 
Co.,  169  U.  S.  92,  18  Sup.  Ct.  264, 
42  L.  673,  and  cases  cited  p.  97; 

Plymouth  Consolidated  Gold 
Min.  Co.  v.  Amador  &  S.  C.  Co., 
118  U.  S.  264,  6  Sup.  Ct.  1034,  30 
L.  232. 

I'i  Chesapeake  &  O.  R.  Co.  v. 
Dixon,  179  U.  S.  131,  21  Sup.  Ct. 
67,  45  L.  — ,  affirming  s.  c,  —  Ky. 
— ,  47  S.  W.  615,  20  Ky.  L.  Rep.  792, 
approved  in  Gablcman  v.  Peoria, 
D.  &  E.  R.  Co.,  179  U.  S.  335,  21 
Sup.  Ct.  171,  45  L.  —  which  re- 
verses  s.  c,  82  Fed.  790. 
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[§144 


In  a  suit  against  a  non-resident  corporation  and  its  resi- 
dent officers  to  enjoin  the  pollution  of  a  stream  of  water  and 
to  recover  damages  already  suffered  by  plaintiff  from  such 
pollution,  there  is  no  separable  controversy  between  the 
plaintiff  and  the  corporation.'^ 


1"  Plymouth  Con.  Gold  Min.  Co. 
V.  Amador  &  S.  C.  Co.,  118  U.  S. 
264,  6  Sup.  Ct.  1034,  30  L.  232. 

In  the  case  cited,  the  Supreme 
Court  said  : 

"  Upon  the  face  of  the  com- 
plaint, there  is  in  the  suit  but  a 
single  cause  of  action,  and  that  is 
the  wrongful  pollution  of  the 
water  of  plaintiff's  canal  by  the 
united  action  of  all  the  defend- 
ants, working  together.  Such 
being  the  case,  the  controversy 
was  not  sei)arable,  for  the  purposes 
of  a  removal,  even  though  the  de- 
fendants answered  separately, 
setting  up  separate  defenses." 

The  doctrine  of  this  quotation 
was  applied  in 

Deere,  Wells  &  Co.  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  85  Fed.  876, 
to  prevent  a  removal  on  the  ground 
of  a  separable  controversy,  of  a 
suit  against  a  non-resident  railroad 
company  and  its  resident  section 
foreman,  to  recover  damages  for 
the  negligent  destruction  of  plain- 
tiff's property  by  fire.  The  Circuit 
Court  there   said : 

"In  the  case  cited  the  wrong 
complained  of  was  that  the  de- 
fendants, in  carrying  on  the  busi- 
ness of  the  defendant  corporation, 
used  an  element  of  nature,  to  wit, 
water,  and,  after  polluting  the 
same,  allowed  it  to  escape  into  the 
canal  owned  by  the  Amador  Com- 
pany, thereby  polluting  the  water 
of  the  canal,  to  the  injury  of  the 
plaintiff  company.  In  the  case  at 
bar  the  wrong  complained  of  is 
that  the    defendants,    in   carrying 


on  the  business  of  the  railway 
company,  used  an  element  of 
nature,  to  wit,  fire,  and  negligently 
permitted  the  same  to  escape  to 
the  premises  of  the  plaintiff  com- 
pany, resulting  in  the  burning  of 
the  property  thereon.  In  both 
cases  the  action  is  against  the  cor- 
poration and  its  employe  for 
wrongs  done  in  the  management 
of  the  affairs  of  the  corporation. 
If  the  former  case  did  not  present 
a  severable  controversy,  upon 
what  theory  can  it  be  said  that  the 
latter  one  can  be  distinguished 
from  it  ?  Furthermore,  it  was  con- 
tended in  that  case,  as  it  is  in  this, 
that  the  employe  could  not  be 
held  to  be  legally  connected  with 
the  transaction  wherein  the 
wrong  inhered,  so  as  to  be  held 
jointly  liable  therefor,  but  that 
the  right  of  action  existed  only 
against  the  corporation;  but  the 
Supreme  Court  held  that  Mont- 
gomery, the  superintendent,  of 
necessity  must  have  had  a  personal 
connection  with  the  alleged  wrong- 
ful acts,  which  would  make  him  an 
actual  party  to  the  suit,  whose 
presence  as  a  defendant  could  not 
be  disregarded,  and  as  he  was  a 
citizen  of  California  the  case  could 
not  be  removed.  In  the  case  at 
bar  the  actual,  personal  connection 
of  Peterson  with  the  wrongs  com- 
plained of  is  not  left  to  inference, 
but  is  expressly  averred  in  the 
petition  for  removal,  and  thus 
there  appears  a  practical  identity 
in  the  facts  of  the  two  cases;  and 
as  it  was  expressly  held    that   the 
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A  suit  for  damages  for  wrongful  arrest  and  imprisonment 
or  for  malicious  prosecution  is  an  iiidivisihle  suit.^**  A  part  of 
the  defendants  in  such  a  case  cannot  make  a  separable  coji- 
troversy  with  plaintiff  by  an  answer  averring  that  they  are 
sued  as  principals  for  the  acts  of  the  other  dele n dan tsiis  their 
agents."^  The  same  rules,  in  this  respect,  govern  in  a  suit 
for  libel  brought  against  principal  and  agent."'*' 

A  joint  suit  against  several  defendants  for  damages  for  a 
death  or  for  personal  injuries  involves  no  separable  contro- 
versy.'''' In  a  suit  against  a  city  and  a  paving  company  for 
damages  for  a  fall  on  a  sidewalk  resulting  from  tlie  failure 
of  defendants  to  repair  a  step  adjoining  such  sidewalk  after 
the  company  paved  the  walk,  the  step  having  been  rendered 
loose  and  unsafe  by  the  work  of  paving,  the  controversy  of 


presence  of  Montgomery,  the 
superintendent,  as  a  co-defendant 
with  the  corporation,  in  that  case, 
would  defeat  the  right  of  removal, 
BO  in  this  case  the  like  result 
must  follow  from  the  joinder  of 
the  section  foreman,  Peterson,  as  a 
co-defendant  with  the  railway 
company." 

The  same  principle  was  applied 
by  the  supreme  court  of  Missis- 
sippi in  an  action  of  trespass 
against  a  foreign  railway  company 
and  its  resident  employes  f(n'  in- 
jury to  real  property. 

Illinois  Cent.  R.  Co.  v.  Le  Blanc, 
74  Miss.  62G,  21  So.  748. 

1"  "  This  is  an  action  sounding  in 
tort  for  wrongful  arrest  and  im- 
prisonment and  for  malicious  pros- 
ecution. The  wrongs  are  alleged 
to  have  been  jointly  committed  by 
the  defendants.  The  cause  must 
be  remanded.  One  of  two  or  more 
defendants,  sued  as  joint  wrong- 
doers, cannot  remove  such  cause  of 
action  from  a  State  court  into  the 
United  States  Circuit  Court.  It  has 
often  been  decided  that  an  action 
brought  in  a  State  court  against 
two,  jointly,  for  a  tort,  cannot  bo 


removed  by  either  of  them  into  the 
C'ircuit  Court  of  the  United  States, 
under  act  of  March  3,  187o,  c.  1:57,  §2, 
upon  the  ground  of  a  separate  con- 
troversy between  the  plaintiff  and 
himself.  The  fact  that  the  defend- 
ant asking  the  removal  has  filed 
separate  defences  does  not  make  the 
cause  of  action  separable,  although 
the  plaintiff  might  have  brought 
the  action  against  either  alone." 
O' Harrow  v.  Henderson,  52  Fed. 
769. 

19  Pirie  v.  Tvedt,  115  U.  S.  41,  5 
Sup.  Ct.  10.'i4,  20  L.  .331,  affirming 
Tuedt  V.  Carson,  13  Fed.  353,  4  Mc- 
Cr.  42G. 

•-io  Dow  V.  Bradstreet  Co.,  46  Fed. 
824. 

An  action  of  libel  again.st  a  non- 
resident corporation  and  its  resi- 
dent agents  to  recover  damages  for 
a  defamatory  letter  written  and 
published  by  the  agents  concerning 
the  plaintiff,  was  held  to  bo  separa- 
ble upon  principle,  but  in.separa- 
ble  upon  the  authorities,  in 

Creagh  v.  Equitable  Life  Assur. 
Soc,  88  Fed.  1,3. 

2'  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Martin,  178  U.  S.  245,  20  Sup.  Ct. 
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the  plaintiff  with  the  paving  company  is  not  separable  from 
his  controversy  with  the  city.^ 

In  a  joint  action  against  two  defendants  to  recover  dam- 
ages for  a  trespass  upon  real  estate,  there  is  no  separable 
controversy.^"^  A  joint  action  of  tort  against  several  defend- 
ants for  damages  for  wrongfully  seizing  the  plaintiff's  per- 
sonal goods  involves  no  separable  controversy.^ 

Where  insurance  companies,  subrogated  to  the  rights  of 
the  owners,  bring  suit  upon  bills  of  lading  against  a  railroad 
company  and  a  compress  company  acting  as  trustee  for  it,  and 
certain  other  insurance  companies,  to  recover  a  judgment 
against  the  railroad  company  upon  its  bills  of  lading  for  prop- 
erty destroyed  in  transit,  and  to  obtain  satisfaction  of  the 
judgment  by  compelling  the  defendant  insurance  companies 
to  pay  into  court  the  several  sums  due  upon  insurance  policies 
issued  by  them  to  the  compress  company  upon  the  property 
destroyed,  the  case  does  not  involve  a  separable  controversy 
between  the  plaintiffs  and  any  of  the  defendant  insurance 
companies.^ 

Where  Wilson,  a  citizen  of  Missouri,  brought  suit  in  a 
State  court  of  that  State  against  the  Union  Savings  Associa- 
tion, a  corporation  of  that  State  holding  the  bonds,  a  railroad 


854,  44  L.  1055,  quoted  post  §  149, 
note  6; 

Brown  v.  Coxe  Bros.  &  Co.,  75 
Fed.  689; 

Gudger  v.  Western  N.  Car.  R. 
Co.,  87  N.  C.  32.-,; 

Western  U.  Tel.  Co.  v.  Griffith, 
104  Ga.  56,  .30  S.  E.  420. 

Contra, 

Clark  V.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  11  Fed.  3r,5,  ?.  McCr.  591. 

^CuTTv.  Kansas  City,  87  Fed.  1. 

•-■■i  Louisville  &  N.  R.  Co.  v.  Wan- 
gelin,  132  U.  S.  599,  10  Sup.  Ct.  203, 
33  L.  474; 

Illinois  Cent.  R.  Co.  v.  Le  Blanc, 
74  Miss.  G26,  21  So.  748,  where 
some  of  the  defendants — the  resi- 
dents—were the  servants  of  the 
non-resident  corporation. 


2*Sloane  v.  Anderson,  117  U.  S. 
275,  6  Sup.  Ct.  730,  29  L.  899; 

Blum  V.  Thomas,  GO  Tex.  158. 

-s  Merchants'  Cotton  Press  &  S. 
Co.  V.  Insurance  Co.,  151  U.  S.  368, 
14  Sup.  Ct.  3G7,  3S  L.  195 ;  s.  c,  "  In- 
surance Cos.  V.  (-'arriers  Cos.,"  91 
Tenn.  5.37,  19  S.  W.  755. 

A  contrary  conclusion  was 
reached  upon  the  same  facts  in  the 
same  case  in  the  United  States  Cir- 
cuit Court. 

Insurance  Co.  v.  Delaware  Mut. 
Ins.  Co.,  50  Fed.  243. 

A  ruling  which  proceeds  upon  the 
same  general  principles  as  the  de- 
cision of  the  Supreme  Court  in  that 
case  is 

Broadway  Ins.  Co.  v.  Chicago  G. 
W.  Ry.  Co.,  101  Fed.  507, 
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company  of  Missouri,  one  Montague,  a  citizen  of  Kansas,  and 
certain  persons  unknown,  to  recover  the  possession  of  bonds 
of  a  township  of  Kansas,  and  the  township  intervened  to  con- 
test tlie  validity  of  the  bonds,  there  was  no  separable  contro- 
versy between  the  plaintilf  on  one  side  and  the  Kansas  parties 
on  the  other.'"^ 

The  controversy  in  a  suit  brought  by  a  claimant  of  stock 
in  a  corporation  against  the  corporation  and  an  adverse 
claimant  to  establish  the  plaintiff's  right  to  the  stock  and 
compel  the  transfer  thereof  to  him  upon  the  books  of  the 
corporation,  is  not  separable  as  between  the  plaintiff  and  the 
defendant  who  claims  the  stock  adversely,  although  the  cor- 
poration makes  no  defence  to  the  suit.  ^^ 

A  suit  for  partition  of  land  does  not  embrace  a  separable 
controversy,  2*^  even  when  there  is  a  controversy  between  the 
plaintiff  and  certain  of  the  defendants  in  respect  to  their 
relative  rights  in  the  share  claimed  by  the  plaintiff.  ^^ 

In  a  suit  to  cancel  a  series  of  bonds  for  an  illegality  com- 
mon to  all  the  bonds,  there  is  not  a  separable  controversy 
between  plaintiff  and  the  holder  of  each  separate  bond.^'^ 


although  the  facts  are  quite  dif- 
ferent. 

*^  Wilson  V.  Oswego  Twp.,  151  U. 
S.  56,  14  Sup.  Ct.  2.39,  38  L.  70, 
where  Justice  Brewer  appears  to 
have  concurred  in  reversing  his  own 
decision  as  Circuit  Judge  in  Wilson 
V.  Union  Sav.  Ass'n,  30  Fed.  521. 

27  Crump  V.  Thurber,  115  U.  S.  56, 
5  Sup.  Ct.  1154,  29  L.  328; 

Rogers  v.  Van  Nortwick,  45  Fed. 
513. 

Compare 

Shumway  v.  Chicago  &  I.  R.  Co., 
4  Fed.  385, 

where  it  is  held  that  a  suit  by  stock- 
holders of  a  railroad  company 
against  the  company  and  a  claimant 
of  stock  alleged  by  plaintiffs  to  have 
been  illegally  issued,  to  cancel  such 
stock,  involves  no  separable  con- 
troversy. 

2»  Hanrick  v.  Hanrick,   153  U.  S. 


192,  14  Sup.  Ct.  835,  38  L.  685, 
quoted  in  note  3  to  this  section. 

2«Torrence  v.  Shedd,  144  U.  S. 
527,  12  Sup.  Ct.  726,  36  L.  528, 
quoted  ante  §  143,  note  1. 

It  appears  from  the  statement  of 
facts  preceding  the  opinion  in 

Elder  v.  McClaskey,  37  U.  S. 
App.  1,  17  C,  C.  A.  251,  70  Fed. 
529, 

that  that  case  was  removed  from  a 
State  court  on  the  ground  of  a 
separable  controversy  by  two  of 
over  two  hundred  defendants  to  a 
partition  suit,  but  the  regularity  of 
such  removal  is  not  discussed  in 
the  opinion. 

33  Brown  v.  Trousdale,  138  U.  S. 
389,  11  Sup.  Ct.  308,  34  L.  987; 

Anderson  v.  Bowers,  40  Fed.  70S; 
s.  c,  sub  nom.  Anderson  v.  Orient 
Fire  Ins.  Co.,  88  Iowa  579, 55  N.  W. 
348. 
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[§144 


An  ordinary  creditor's  bill  presents  but  a  single  cause  of 
action.31  In  a  suit  by  a  creditor  of  a  partnership  against 
the  members  thereof  and  the  holders  of  several  judo-ments 
against  the  partners,  to  set  aside  the  judgments  and  sub- 
ject the  partnership  property  to  the  payment  of  the  debts 
of  the  partnership,  there  is  no  separable  controversy  between 
the  plaintiff  and  the  holder  of  one  of  the  judgments.^  A 
suit  by  the  receiver  of  a  corporation  to  set  aside  sales  of  the 
company's  property  and  subject  the  same  to  the  payment  of 
the  debts  of  the  company  involves  no  separable  controversy 
between  the  plaintiff  and  different  defendants.^ 

In  a  suit  brought  by  the  widow  of  a  former  owner  of  land 
against  her  husband's  grantee  and  a  grantee  from  such  gran- 
tee of  the  husband,  to  have  dower  assigned  in  the  land,  there 
is  no  separable  controversy  between  the  plaintiff  and  the  first 
grantee.3*  A  suit  for  the  assignment  of  dower  and  for  dam- 
ages against  a  person  holding  the  legal  title  and  another 
equitably  interested  with  him  in  the  real  estate,  both  being 
in  joint  possession,  involves  no  separable  controversy.^ 

In  a  suit  to  cancel  a  deed  of  trust  and  a  note  secured 


51  "  The  suit  as  brought  by  Hunt- 
in0;on  is  a  creditoi-'s  bill  to  subject 
incumbered  property  to  the  pay- 
ment of  his  judgment  by  a  sale 
and  distribution  of  the  proceeds 
among  lienholders  according  to 
their  respective  priorities.  There 
is  but  a  single  cause  of  action,  and 
that  is  the  equitable  execution  of  a 
judgment  against  the  ])roperty  of 
the  judgment  debtor.  This  cause 
of  action  is  not  divisible."  Fidel- 
ity Ins.,  T.  &  S.-D.  Co.  V.  Hunting- 
ton, 117  U.  S.  280,  G  Sup.  Ct.  733, 
29  L.  898. 

Other  cases: 

Colburn  v.  Hill,  41  C.  C.  A.  467, 
101  Fed.  500; 

Turnbull  Wagon  Co.  r.  Linthicum 
Carriage  Co.,  80  Fed.  4; 

In  re  San  Antonio  &  A.  P.  Ry. 
Co.,  44  Fed.  145; 

Moore  v.  North  River  Construc- 


tion Co.,  19  Fed.  803,  22  Blatchf. 
115; 

Angier  v.  East  Tennessee,  V.  & 
G.  R.  Co.,  74  Ga.  634; 

Mecke  r.  Valleytown  Mineral  Co., 
122  N.  C.  790,  29  S.  E.  781. 

Contra, 

Mecke  v.  Valleytown  Mineral  Co., 
35  C.  C.  A.  151,  93  Fed.  697. 

Case  held  removable — distin- 
guishing Huntington  case — 

Foster  y.  Chesapeake  &  N.  Ry. 
Co.,  47  Fed.  369. 

32  Graves  v.  Corbin,  132  U.  S.  571, 
10  Sup.  Ct.  196,  33  L.  462,  reversing 
Corbin  r.  Boies,  18  Fed.  3. 

33  Burguuder  v.  Browne,  59  Fed. 
497. 

3^  Laidly  v.  Huntington,  121  U.  S. 
179,  7  Sup.  Ct.  855,  30  L.  883. 

35  Rand  V.  Walker,  117  U.  S.  340, 
6  Sup.  Ct.  769,  29  L.  907. 
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tliereby,  and  enjoin  a  foreclosure  thereof,  brouglit  against  the 
trustee  in  the  deed  and  the  holder  of  tlie  note,  there  is  no 
separable  controversy  between  the  plahitiff  and  the  holder  of 
the  note.^ 

In  a  suit  by  a  municipal  corporation  against  a  judgment 
plaintiff  and  the  holder  of  an  order  given  by  the  corporation 
to  the  phiintiff  for  the  amount  of  the  judgment  and  assigned 
to  the  holder,  to  cancel  tlie  judgment  and  order,  there  is  no 
separable  controversy  between  plaintiff  and  the  holder  of  the 
order.^' 

In  a  suit  by  a  stockholder  of  a  railroad  corporation  against 
the  corporation  of  which  he  is  a  stockholder  and  another  cor- 
poration to  which  it  has  leased  its  property,  to  set  aside  the 
lease,  and  secure  incidental  relief,  there  is  no  separable  con- 
troversy between  the  plaintiff  and  the  lessee  company .^^  So 
in  a  suit  by  stockholders  of  a  lessor  railroad  company  against 
such  company  and  a  lessee  railroad  company  and  the  directors 
of  both  to  set  aside  a  lease  of  the  railroad  and  for  an  account- 
ing, there  is  no  separable  controversy  between  the  plaintiffs 
and  the  directors  of  the  corporation  defendants.^'-* 

Where  the  defendants  are  charged  in  the  complaint  with 
jointly  conspiring  to  defraud  the  plaintiffs,  there  is  no  sepa- 
rable controversy  between  the  plaintiffs  and  a  defendant  who 
happens  to  be  a  non-resident.*^ 

There  is  no  separable  controversy  in  a  suit  to  foreclose  a 
trust  deed  or  mortgage,*^  a  mechanic's  or  laborer's  lien,*^  or 


36  Peper  i\  Foidyce,  119  U.  S.  469, 
7  Sup.  Ct.  287,  30  L.  435. 

The  same  principle  was  applied 
to  a  slightly  different  state  of  facts 
in 

Mitchell  V.  Tillotson,  12  Fed.  737, 
11  Diss.  325. 

3'  Rook  Rapids  v.  Bank  of  Rock 
Rapids,  48  Fed.  2. 

38  East  Tennessee,  V.  &  G.  R.  Co. 
V.  Grayson,  119  U.  S.  240,  7  Sup.  Ct. 
190,  30  L.  382. 

39  Central  R.  Co.  v.  Mills,  113  U.  S. 
249,  5  Sup.  Ct.  456,  28  L.  949,  af- 
firming Mills  V.  Central  R.  Co.,  20 
Fed.  449, 


^  Little  V.  Giles,  118  U.  S.  596,  7 
Sup.  Ct.  32,  30  L.  269; 

Fox  V.  Mackay,  60  Fed.  4. 

"  Coney  v.  Winchell,  116  U.  S.  227, 
6  Sup.  Ct.  366,  20  L.  010; 

Aijres  V.  Wiswall,  112  U.  S.  187, 
5  Sup.  Ct.  90,  28  L.  693;    ' 

Ayers  v.  Chicago,  101  U.  S.  184, 
25  L.  838,  affirming  Chicago  t;.  Gage, 
5  Fed.  Cas.  588,  6  Biss.  467,  1  N.  Y. 
Wkly.  Dig.  331,  9  West.  Jur.  721,  8 
Chi.  Leg.  News  49,  21  Int.  Rev.  Rec. 
374; 

Bobbins  v.  EUenbogen,  36  U.  S. 
App.  242,  18  C.  C.  A.  83,  71  Fed.  4; 

Thurber  v.  Miller,  32  U.  S.  App. 


12  For  note  42,  see  page  416. 
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other  lien,*3  although  incidental  relief  is  asked,  such  as  a 
deficiency  judgment  a_gainst  those  personally  liable,  the  mar- 
shaling of  securities,  etc. 

A  petition  to  a  probate  court  to  probate  or  contest  a  will 
involves  no  separable  controversy,  although  there  are  many 
defendants.^ 

A  suit  to  settle  the  affairs  of  a  partnership  involves  no 


209,  14  C.  C.  A.  432,  67  Fed.  371; 

Maher  v.  Tower  Hotel  Co.,  94 
Fed.  225; 

Lewis  V.  Weidenfeld,  76  Fed.  145; 

Califoruia  Safe-Deposit  &  T.  Co. 
V.  Cheney  Electric  Light,  T.  &  P. 
Co.,  56  Fed.  257; 

Maish  V.  Bird,  48  Fed.  607,  4  Mc- 
Cr.  129; 

Bissell  V.  Canada*  St.  L.  Ry.  Co., 
39  Fed.  225; 

Hax  V.  Caspar,  31  Fed.  499; 

Shaver  r.  Hardin,  30  Fed.  801; 

Thompson  V.  Dixon,  28  Fed.  5; 

Winchell  v.  Coney,  27  Fed.  482; 

Winchell  v.  Carll,  24  Fed.  865; 

Merchants'  Nat.  Bank  v.  Thomp- 
son, 4  Fed.  876; 

Donohoe  v.  Mariposa  Land  &  M. 
Co.,  7  Fed.  Cas.  895,  5  Sawy.  163,  6 
Cent.  Law  J.  457,  1  Pac.  Coast  Law 
J.  211; 

First  Xat.  Bank  r.  King  Wrought 
Iron  Bridge  Co.,  9  Fed.  Cas.  88,  2 
Cent.  Law  J.  505 ; 

Northwestern  &  P.  H.  Bank  v. 
Suksdorf,  15  Wash.  475,  46  Pac. 
1027; 

Springer  v.  Sheets,  115  N.  C.  .370, 
20  S.  E.  469; 

Winchell  v.  Coney,  54  Conn.  24,  5 
Atl.  3.54; 

Flynn  v.  Des  Moines  &  St.  L.  R. 
Co.,  63  Iowa  490,  19  N.  W.  312; 

Hebert  v.  Lefevre,  31  La.  Ann. 
363. 

Contra, 

Wabash,  St.  L.  &   Pac.  R.  Co.  v 


Central  Trust  Co.,  23  Fed.  513; 

Capital  City  Bank  v.  Hodgin,  22 
Fed.  209; 

Burnham  v.  Cliicago,  D.  &  M.  R. 
Co.,  4  Fed.  Cas.  768,  4  Dill.  503; 

Rich  V.  Gross,  29  Neb.  337,  45 
N.  W.  468. 

Compare  case  under  act  of  1866, 
Rev.  St.,  §639,  cl.  2: 

Gardner  v.  Brown,  21  Wall.  36, 
22  L.  527. 

*2  Sweeney  v.  Grand  Island  &  W. 
C.  R.  Co.,  61  Fed.  3; 

Ames  V.  Chicago,  S.  F.  &  C.  R. 
Co.,  39  Fed.  881. 

Contra, 

Snow  V.  Texas  Trunk  R.  Co.,  16 
Fed.  1,  4  Woods  394. 

43  Marsh  v.  Atlanta  &  F.  R.  Co., 
53  Fed.  168; 

Friedler  v.  Cliotard,  19  Fed.  227; 

Iowa  Homestead  Co,  v.  Des 
Moines  Navigation  &  R.  Co.,  8  Fed. 
97,  3  McCr.  95. 

"Eraser  r.  Jennison,  106  U.  S. 
191,  1  Suj).  Ct.  171,  27  L.  131,  quoted 
ante  §139,  note  2; 

Anderson  v.  Appleton,  32  Fed. 
855 ; 

Reed  v.  Reed,  31  Fed.  49; 

Price  V.  I\)reman,  12  Fed.  801,  11 
Biss.  328  (affirmed,  suh  nam.  Amer- 
ican Bible  Soc.  v.  Price,  110  U.  S. 
61,  3  Sup.  Ct.  440,  28  L.  70). 

Whetlier  a  controversy  as  to  tlie 
probate  of  a  will  may  be  removed 
at  all  is  discussed  ante  §§  57,  58, 
59. 
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separable  controversy  between  plaintiff  and  the  various  de- 
fendants.*^ 

In  a  suit  against  a  principal  and  surety  upon  a  bond,  note, 
or  other  contract,  signed  by  tlieni,  the  controversy  between 
the  plaintiff  and  the  surety  is  not  separable  from  that  be- 
tween the  plaintiff  and  the  principal.*'' 

In  a  suit  by  tax-payers  against  a  county  court  and  a  con- 
tractor with  whom  such  court  has  contracted  for  the  erection 
of  a  court  iiouse,  to  enjoin  the  erection  thereof,  the  contro- 
versy between  the  plaintiff  and  the  contractor  is  not  sepa- 
rable from  that  between  the  plaintiffs  and  the  county  court.'^ 

Where  property  is  injured  or  destroyed  by  fire  by  the  neg- 
lect or  wrong  of  another,  the  cause  of  action  of  the  owner  to 
recover  damages  therefor  is  an  indivisible  one.*^     At  common 


«Shaiiiwald  v.  Lewis,  108  U.  S. 
158,  2  Sup.  Ct.  385,  27  L.  691 ; 

Golden  v.  Bruning,  72  Fed.  2; 

Yearian  «.  Horner,  36  Fed.  130. 

^1^  Mutual  Reserve  Fund  Life 
Ass'n  y.  Farmer,  36  U.  S.  App.  771, 
23  C.  C.  A.  574,  77  Fed.  929; 

Guarantee  Co.  v.  Mechanics'  Sav. 
Bank  &  Trust  Co.,  47  U.  S.  App. 
91,  26  C.  C.  A.  146,  80  Fed.  766; 

Western  Union  Tel.  Co.  v.  Brown, 
32  Fed.  337; 

Folsom  V.  Continental  Nat.  Bank, 
14  Fed.  497,  4  Woods  521. 

But  it  is  held  in  one  case  that  this 
objection  to  jurisdiction  may  be 
waived  by  the  conduct  of  the  par- 
ties. 

Guarantee  Co.  v.  Mechanics'  Sav. 
Bank  &  Trust  Co.,  supra;  see  post 
§  146,  note  3,  and  §  203,  note  4. 

It  is  held  that  when  vindictive 
damages  may  be  recovered  against 
the  principal  and  only  compensa- 
tory damages  against  the  surety, 
on  an  attachment  bond,  the  two 
controversies  are  separable  and  the 
case  removable. 

Feibleman  v.  Edmonds,  69  Tex. 
334,  6  S.  W.  417. 

4'  "  The  plaintiffs  in  this  bill  seek 

27 


to  1-estrain  the  defendants  from  the 
erection  of  the  court  house  under 
the  contract  before  referred  to.  To 
make  the  injunction  now  existing 
effective,  it  should  operate  against 
both  defendants,  who  are  the  only 
parties  to  the  contract.  The  court 
could  not  dissolve  it  as  to  Conn, 
the  petitioner,  and  at  the  same  time 
permit  it  to  stand  as  to  his  co-de- 
fendant the  county  court."  Davis 
V.  Randolph  County  Court,  88  Fed. 
705. 

*8  First  Presbyterian  Society  v. 
Goodrich  Transportation  Co.,  7 
Fed.  257,  10  Biss.  312; 

Springfield  Fire  &  M.  Ins.  Co.  v. 
Richmond  &  D.  R.  Co.,  48  Fed.  360; 

Broadway  Ins.  Co.  v.  Chicago 
G.  W.  Ry.  Co.,  101  Fed.  507; 

Aetna  Ins.  Co.  v.  Ilannibal  <fc  St. 
J.  R.  Co.,  1  Fed.  Cas.  207,  3  Dill.  1, 
1  Cent.  Law  J.  206,  where  the  cases 
are  collected,  going  back  to  the 
old  case  of  London  Assur.  Co.  v. 
Sainsbury,  3  Doug.  245; 

Swarthout  v.  Chicago  &  N.  W.  R. 
Co.,  49  Wis.  625,  6  K  W.  314; 

Pratt  V.  Radford,  52  Wis.  114,  8 
N.  W.  606. 

But  see  imder  the  Nebraska  code, 
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law  this  cause  of  action  could  be  asserted  in  the  name  of  the 
owner  alone,  but  this  rule  is  modified  by  the  codes  of  many 
of  tlie  States.^9  Where,  as  permitted  or  required  by  the  local 
practice,  the  owner  of  the  property  burned  and  an  insurance 
company  which  has  paid  the  owner  a  part  of  its  value  under 
a  policy  of  insurance  tliereon,  join  in  an  action  to  recover  tlie 
whole  value  of  the  property  as  damages  against  him  by  whose 
negligence  the  property  was  burned,  the  cause  of  action  of 
the  owner  and  the  cause  of  action  of  the  insurance  company, 
are  not  separable,  one  from  the  other,  so  as  to  make  the  suit 
removable.^'' 


Omaha  &  R.  V.  R.  Co.  v.  Granite 
State  Fire  Ins.  Co.,  53  Neb.  514,  73 
N.  W.  950. 

^"^  Marine  Ins.  Co.  v.  St.  Louis,  I. 
M.  <£  a.  R.  Co.,  41  Fed.  643; 

Crandall  u.  Goodrich  Transporta- 
tion Co.,  16  Fed.  75,  11  Biss.  516; 

First  Presbyterian  Society  v. 
Goodrich  Transportation  Co.,  7 
Fed.  257,  10  }3iss.  312; 

Connecticut  Fire  Ins,  Co.  v.  Erie 
Ry.  Co.,  73  N.  Y.  399,  29  Am.  R. 
171; 

Swarthoiit  v.  Chicago  &  N.  W. 
E.  Co.,  49  Wis.  625,  6  N.  W.  314; 

Pratt  V.  Radford,  52  Wis.  114,  8 
N.  W.  606; 

Atchison,  T.  &  S.  F.  R.  Co.  v. 
Home  Ins.  Co.,  59  Kan.  432,  53  Pac. 
459; 

Atchison,  T.  &  S.  F.  R.  Co.  v. 
Neet,  7  Kan.  App.  495,  54  Pac.  134; 

Hartford  Fire  Ins.  Co.  v.  Wabash 
R.  Co.,  74  Mo.  App.  106; 

Plienix  Ins.  Co.  v.  Pennsylvania 
R.  Co.,  134  Ind.  215,  33  N.  E.  970, 
20  L.  R.  A.  405. 

Compare 

Hall  1-.  Nashville  &  C.  R.  Co.,  13 
Wall.  367,  20  L.  594,  and  cases 
cited ; 

Mobile  &  M.  R.  Co.  v.  Jurey,  111 
U.  S.  .584,  5  Sup.  Ct.  566,  28  L.  527, 
and  cases  cited; 


United  States  v.  American  To- 
bacco Co.,  166  U.  S.  468,  17  Sup, 
Ct.  619,  41  L.  1081; 

Rockingham  Mut.  Fire  Ins.  Co. 
V.  Bosher,  39  Me.  253,  63  Am.  Dec. 
618. 

^' First  Presbyterian  Society  «, 
Goodrich  Transportation  Co.,  7 
Fed.  257,  10  Biss.  312, 

Compare 

Broadway  Ins.  Co.  v.  Chicago  G. 
W.  Ry.  Co.,  101  Fed.  507. 

It  is  held  iu  one  case  where  the 
owner  and  insurance  companies 
joined  in  such  a  suit,  that  the  legal 
cause  of  action  is  in  the  owner,  the 
interest  of  the  iusurauce  companies 
in  the  recovery  being  equitable 
only;  tliat  the  right  of  removal  is 
to  be  determined  solely  by  the  cit- 
izenship of  the  owner — the  holder 
of  the  legal  title — and  that  of  the 
alleged  wrong-doer,  the  citizenship 
of  the  insurance  companies  equita- 
bly interested  in  the  recovery  being 
immaterial. 

Over  V.  Lake  Erie  &  W,  R,  Co., 
63  Fed.  34. 

I  very  much  doubt  the  correct- 
ness of  tiie  decision  in  the  Over 
case,  supra.  Under  the  Indiana 
code, — tliat  was  an  Indiana  case, — 
every  action  should  be  prosecuted 
in  the  name  of  the  real  party  in  in- 
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So  there  is  no  separable  controversy  in  a  suit  to  construe 
a  will,  brought  by  the  administrator  with  the  will  annexed 
ao;ainst  the  several  beneficiaries,^^  or  in  a  ditch  case  under 
the  Indiana  statute,^^  or  in  a  special  assessment  proceeding 
by  a  city  for  putting  in  a  sewer.'^s 

In  other  cases  cited  in  the  foot-note,  it  has  been  held  that 
no  separable  controversy  existed.^ 


terest,  but  a  trustee  of  an  express 
trust  may  sue  without  joining  the 
beneficiary  of  the  trust. 

Rev.  St.  Ind.,  §§  251,  252. 

If,  as  held  by  Juilgo  Baker,  the 
insurance  companies  were  not  nec- 
essary parties,  they  were  at  least 
proper  parties  to  the  Over  suit.  If 
the  insurance  companies  had  paid 
the  full  value  of  the  property  to 
Over,  he  could  not  have  sued  for 
them,  as  he  would  not  have  been 
the  trustee  of  an  express  trust; 
they  could  and  should  have  sued 
in  their  own  names  without  joining 
him  as  a  co-plaintiff. 

Cases  cited  in  note  49  to  this  sec- 
tion; 

Bartholomew  County  v.  Jame- 
son, 86  Ind.  154; 

Garner  v.  Cook,  30  Ind.  331. 

Having  a  statutoiy  right  to  join 
in  the  suit  in  their  own  names  to 
recover  the  money  due  them,  it 
would  seem  that  the  presence  of 
the  insurance  companies  could  not 
properly  be  disregarded,  when  the 
defendant  that  burned  the  projjerty 
sought  to  remove  the  suit. 

Ante  §  130. 

The  question  whether  the  insur- 
ance companies  were  necessary  or 
proper  co-plaintiffs  was  not  in- 
volved, or  decided,  or  even  men- 
tioned, in 

Cunningham  v.  Evansville  &  T. 
H.  R  Co.,  102  Ind.  478,  1  N.  E.  800, 
cited  in  the  Over  case.  The  ques- 
tion involved  in  the  Cunningham 
case  was  whether  a  part  payment 


of  its  value  by  insurance  companies 
to  the  owner  was  available  to  the 
burner  of  the  property  as  a  defence 
upon  the  merits  to  the  extent  of 
such  payment;  and  this  question 
was  decided  in  the  negative,  upon 
both  reason  and  authority.  This 
was  decided,  at  least  as  far  back  as 

Mason  v.  Sainsbury,  3  Doug.  61. 

SI  Security  Co.  v.  Pratt,  64  Fed. 
405. 

62  In  re  The  Jarnecke  Ditch,  69 
Fed.  161. 

63  In  re  Chicago,  64  Fed.  897. 

^  Earth  v.  Coler,  19  U.  S.  App. 
646,  9  C.  C.  A.  81,  60  Fed.  466; 

Scoiittv.  Keck,  36  U.  S.  App.  586, 
20  C.  C.  A.  103,  73  Fed.  900; 

Oakes  v.  Yonah  Land  &  M.  Co., 
89  Fed.  243; 

Loving  V.  Arnold,  84  Fed.  214; 

In  re  Foley,  80  Fed.  949; 

Ohio  V.  Columbus  &  X.  R.  Co., 
48  Fed.  620; 

Wilder  v.  Virginia,  T.  &  C.  S.  & 
I.  Co.,  46  Fed.  676; 

McNulty  V.  Connecticut  Mut. 
Life  Ins.  Co.,  46  Fed.  305; 

Miller  u.  Sharp,  37  Fed.  161; 

Vinal  V.  Continental  Const.  & 
Imp.  Co.,  35  Fed.  673  (but  com- 
pare Vinal  V.  Continental  Const.  & 
Imp.  Co.,  34  Fed.  228); 

Chapman  v.  Chapman,  28  Fed.  1; 

Wiunemans  v.  Edgington,  27 
Fed.  324; 

Lyddy  v.  Gano,  26  Fed.  177; 

In  re  Estate  of  McClean,  26  Fed. 
49; 

Long  V.  Buford,  24  Fed.  241; 
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In  a  suit  upon  a  check  against  the  drawers  thereof  and  a 
bank  which  has  certified  it,  the  plaintiff's  cause  of  action 
against  the  defendant  bank  is  held  to  be  separable  from  his 
cause  of  action  against  the  makers  of  the  check.^ 

Where  plaintiff  brought  suit  against  a  corporation,  his 
debtor,  certain  individual  defendants,  and  another  corporation 
which  had  assumed  the  indebtedness,  to  recover  a  judgment 
against  both  corporations  for  tlie  amount  due  plaintiff,  to 
wind  up  the  affairs  of  the  debtor  corporation,  etc.,  the  cause 
of  action  against  the  latter  defendant  was  lield  to  be  a  sep- 
arable one.^ 


New  York  v.  Independent  Steam- 
Boat  Co.,  21  Fed.  593; 

Brande  i-.  Gilchrist,  18  Fed.  465; 

Chester  v.  Chester,  7  Fed.  1; 

Mooney  i;.  Agnew,  4  Fed.  7,  2 
McCr.  89; 

Temple  t.  Smith,  4  Fed.  392,  2 
McCr.  226; 

Tyler  v.  Hagerty,  24  Fed.  Cas. 
465,  2  Flip.  257,  5  Reporter  300,  10 
Chi.  Leg.  News  100,  6  Am.  Law 
Rec.  385,  2  Cin.  Law  Bui.  301; 

Peters  v.  Peters,  41  Ga.  242; 

Burts  1-.  Loyd,  45  Ga.  104,  12  Am. 
R.  574; 

O'Kelly  V.  Richmond  &D.  R.  Co., 
89  K  C.  58; 

Douglas  !\  Richmond  &  D.  R. 
Co.,  106  X.  C.  65,  10  S.  E.  1048; 

Faison  v.  Hardy,  114  N.  C.  429, 
19  S.  E.  701; 

National  Docks  &  N.  J.  J.  C.  R. 
Co.  V.  Pennsylvania  R.  Co.,  52  N.  J. 
Eq.  58,  28  Atl.  71; 

Mutual  Life  Ins.  Co.  v.  Allen, 
134  Mass.  3S9; 

Ex  parte  Andrews,  40  Ala.  6.39; 

Ex  parte  Grimball,  61  Ala.  598; 

Fusz  V.  Trager,  .38  La.  Ann.  173; 

Townsend  v.  Sykes,  38  La.  Ann. 
410; 

Connecticut  v.  Adams,  2  Ohio 
Dec.  119,  9  Ohio  C.  C.  Rep.  21. 

^  "  There  are  in  this  case  two  ac- 


tions in  one,  against  different  par- 
ties, and  the  actions  are  united  by 
virtue  of  a  statute  of  this  State. 
The  action  is  against  the  bank  de- 
fendant as  the  certifier  of  the  check 
and  against  the  other  defendants  as 
drawers.  It  was  unnecessary,  and, 
but  for  the  statute,  improper  to 
unite  the  causes  of  action  in  one 
suit."  Cooke  i:  State  Nat.  Bank,  52 
N.  y.  96,  113,  11  Am.  R.  607. 

Compare 

Keary  v.  Farmers'  &  Mer.   Bank, 
16  Pet.  89,  10  L.  897, 
decided  under  the  act  of  1789,  §  11, 
ante  §  6,  note  2. 

58  "  Is  there  a  separable  contro- 
versy? The  amended  complaint 
seeks  to  hold  this  defendant  re- 
sponsible for  the  debts  of  the  Val- 
ley Town  Mineral  Company.  There 
are  two  questions  in  the  case:  Is 
the  Valley  Town  Mineral  Company 
indebted  as  charged  in  the  com- 
plaint? If  this  be  settled  in  the 
affirmative,  has  this  defendant  as- 
sumed the  debts?  To  the  first 
matter  in  controversy  the  Valley 
Town  Mineral  Company  is  neces- 
sarily a  party  defendant.  With  it 
this  defendant  has  no  concern.  To 
the  second  matter  in  controversy 
the  defendant  is  the  only  contesting 
party.     Every  creditor  of  the  Val- 
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A  suit  by  the  receiver  of  a  corporation,  against  several 
stockholders,  to  recover  a  several  judgment  against  each  of 
them  for  the  amount  of  an  assessment  to  pay  the  debts  of 
the  corporation,  is  held  to  embrace  separable  controversies 
between  the  plaintiff  and  the  several  defendants.^' 

In  a  few  other  cases,  not  already  cited,  the  judges  have 
discovered  (sometimes  with  a  microscope)  a  separable  con- 
troversy.^*^ 

§  145.  A  defondaiit  must  be  a  iioii-resideiit  to  remove  a 
cause  for  a  separable  controversy. — Clause  3  of  the  statute, 
which  governs  removals  for  a  separable  controversy,  does 
not  expressly  require  the  removing  defendant  to  be  a  non- 
resident of  the  State  in  which  the  suit  is  brought.^  In  clause  2 
of  the  section,  providing  for  removals  on  account  of  diverse 
citizenship,  where  there  is  no  separable  controvers}^,  and  in 

Bacon  i-.  Felt,  38  Fed.  870; 


ley  Town  Mineral  Company  and 
this  company  itself  is  interested 
against  the  defendant.  It  must 
light  this  contest  single-handed  and 
alone.  There  is  a  separable  con- 
troversy. The  motion  to  remand  is 
refu.sed."  Mecke  v.  Valley  Town 
Mineral  Co.,  89  Fed.  209,  affirmed, 
s.  c.,sub  nom.  Meeker.  Valleytown 
Mineral  Co.,  35  C.  C.  A.  151,  93  Fed. 
697. 

Contra, 

Mecke  v.  Valleytown  Mineral  Co., 
122  N.  C.  790,  29  S.  E.  781, 
where  this  is  held  to  be  a  creditor's 
bill  and  governed  by  the  rules  api^li- 
cable  thereto. 

Note  31  to  this  section. 

5'  Calderhead    y.    Downing,    103 
Fed.  27. 

58  Title   Guarantee   &   T.    Co.    v. 
Studebaker,  100  Fed.  358; 

Snow  V.   Smith,  88   Fed.   657,   4 
Hughes  204; 

Lake  St.  El.   R.  Co.  v.  Farmers' 
Loan  &  T.  Co.,  72  Fed.  804; 

New  York    Construction    Cu.   v. 
Simon,  53  Fed.  1 ; 

Stanbrough  v.  Cook,  38  Fed.  369, 
3  L.  R.  A.  400; 


Chicago  &  A.  Ry.  Co.  v.  New 
York,  L.  E.  &  W.  R.  Co.,  24  Fed. 
516; 

Langdon  v.  Fogg,  IS  Fed.  5,  21 
Blatchf.  392; 

Illinois  V.  Illinois  Cent.  R.  Co., 
IG  Fed.  881; 

Stevens  v.  Richardson,  9  Fed.  191, 
20  Blatchf.  53; 

Bybee  v.  Hawkett,  5  Fed.  1,  6 
Sawy.  593; 

Sheldon  v.  Keokuk  N.  L.  P.  Co., 
1  Fed.  789,  9  Biss.  307; 

Arapahoe  County  v.  Kansas  Pac. 
R.  Co.,  1  Fed.  Cas.  1080,  4  Dill.  277, 
5  Cent.  Law  J.  102,  9  Chi.  Leg. 
News  369,  4  Law  &  Eq.  Rep.  181 ; 

Ellerman  v.  New  Orleans,  M.  & 
T.  R.  Co.,  8  Fed.  Cas.  524,  2  Woods 
120; 

Carter  v.  Scott,  82  Ga.  297,  8  S. 
E.  421; 

Davis  V.  Montgomery,  36  La. 
Ann.  874. 

§  145. 

1  Ante  §  7,  clause  3,  and  ante  §  138, 
note  1; 

Thurber  v.  Miller,  .32  U.  S.  App. 
209,  14  C.  C.  A.  432,  67  Fed.  371. 
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clause  4,  relating  to  removals  for  prejudice  and  local  influ- 
ence, there  is  such  a  requirement  in  express  terras.'-^  The 
restriction  of  the  right  of  removal  to  non-residents,  expressed 
in  clauses  2  and  4,  is  implied  in  clause  3.^  A  defendant,  to 
remove  a  suit  under  clause  3,  must  be  a  non-resident  of  the 
State  in  which  the  suit  is  brought.  A  resident  defendant 
has  no  such  right.* 

§  146.  An  alien  cannot  remove  a  suit  from  a  State  conrt 
to  a  Circuit  Court  of  tlie  United  States  on  tlie  ground  tliat 
it  involves  a  separable  controversy. — Not  only  must  the 
separable  controversy  in  a  suit,  to  make  it  removable  from  a 
State  court  to  a  Circuit  Court  of  the  United  States  on  such 
ground,  be  "wholly  between  citizens  of  different  States,"  as 
explained  in  a  preceding  section,^  but  the  application  for  re- 
moval must  be  made  by  a  defendant  or  defendants  ••'  actually 
interested  in  such  controversy."  ^ 

No  alien  can  remove  a  cause  from  a  State  court  to  a  Circuit 
Court  of  the  United  States  on  the  ground  that  there  is  em- 
braced therein  a  separable  controversy.^     If  such  separable 


^Ante  §  7,  clauses  2  and  4,  and 
construction  of  clause  2  in  §  136, 
and  cases  cited,  and  construction 
of  clause  4,  post  §  188,  and  cases 
cited. 

3  "  Under  this  act,  a  plaintiff  who 
commences  a  suit  in  a  State  court 
cannot  afterwards  remove  it.  He 
is  bound  to  remain  in  the  forum  of 
his  own  selection.  It  will  be  ob- 
served that  the  second  clause  of 
the  section  relating  to  the  removal 
of  suits  between  citizens  of  differ- 
ent States  restricts  the  right  of  re- 
moval to  'non-residents  of  that 
State,'  i.  e.,  the  State  in  which  the 
suit  is  brought;  and  a  like  restric- 
tion is  contained  in  the  fourth 
clause,  relating  to  removals  on  the 
ground  of  prejudice  or  local  influ- 
ence. While  this  restriction  is  not 
found,  in  express  terms,  in  the 
third  clause,  relatiug  to  the  re- 
moval of  suits  in  which  there  shall 


be  a  controversy  which  is  wholly 
between  citizens  of  different  States, 
it  is  plainly  implied,  and  what  is 
implied  in  a  statute  is  as  much  a 
part  of  it  as  what  is  expressed." 
Thurber  v.  Miller,  32  U.  S,  App. 
209,  14  C.  C.  A.  432,  67  Fed.  371. 

*  Thurber  v.  Miller,  32  U.  S.  App. 
209,  14  C.  C.  A.  432,  67  Fed.  371, 
quoted  in  preceding  note; 

Schofield  V.  Demorest,  40  Fed. 
273. 

This  view  also  finds  some  support 
in 

Hunter  v.  Conrad,  85  Fed.  803. 

Contra, 

Stanbrough  v.  Cook,  38  Fed.  369, 
3  L.  R.  A.  400. 

§146. 

1  Ante  §  140. 

2  Ante  §  7,  and  §  138,  note  1. 

3  Merchants'  Cotton  Press  &  S. 
Co.  r.  Insurance  Co.,  151  U.  S.  368, 
14  Sup.  Ct.  367,  38  L.  195 ; 
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controversy  is  one  to  which  an  alien  is  a  party,  there  can  be 
no  removal  by  him;  for  the  controversy  is  not  "wholly  be- 
tween citizens  of  different  States."*  If  the  separable  contro- 
versy is  wholly  between  citizens  of  different  States,  there  can 
be  no  removal  by  an  alien  ;  for  the  controversy  is  one  in  which 
he  has  no  interest,  and  the  removal  on  this  ground  must  be 
applied  for  by  a  defendant  "actually  interested  in  such  con- 
troversy." ^ 

§  147.  Upon  a  removal  for  a  separable  controversy,  the 
whole  case  goes  to  the  United  States  Circuit  Court,  and 
not  the  separable  controversy  alone ; — so  most  of  the 
cases  say,  but  a  contrary  practice  is  adopted  in  some 
cases. — The  clause  of  the  statute  under  consideration — 
clause  3,  of  §  2,  of  the  act  of  1875  as  amended  in  1887-8  ^ — 
has  been  adjudged  to  require  that  the  whole  cause  be  re- 
moved, upon  a  removal  for  a  separable  controversy. 

Prior  legislation  as  to  a  separable  controversy  expressly 
provided  for  the  removal  of  only  such  controversy  to  the 
United  States  Circuit  Court,  the  residue  of  the  cause  re- 
maining in  the  State  court  for  trial.*'^ 


Woodrum  v.  Clay,  33  Fed.  897; 

Tracy  v.  Morel,  88  Fed.  801 ; 

Guarantee  Co.  v.  First  Nat.  Bank, 
95  Va.  480,  28  S.  E.  909. 

The  act  of  July  27,  1866,  14  St. 
L.  306,  codified  as  Rev.  St.  U.  S., 
§  639,  cl.  2  (ante  §  7,  note  6),  which 
authorized  an  alien,  as  well  as  a 
nou-resideut  citizen,  to  remove  a 
controversy  as  to  himself,  was  re- 
pealed by  the  act  of  1875,  ante  §  7, 
note  7,  and  §  15. 

King  V.  Cornell,  106  U.  S.  395,  1 
Sup.  Ct.  312,  27  L.  60; 

"Woodrum  u.  Clay,  33  Fed.  897; 

New  York  u.  Independent  Steam- 
Boat  Co.,  21  Fed.  593. 

It  has  been  held,  however,  that 
where  an  alien  defendant  procures 
the  removal  of  a  suit  as  to  himself 
to  a  Federal  Court,  and  the  action 
is  thereby  severed,  the  part  against 
the  resident  defendant  remaining 


in  the  State  court,  and  neither  the 
plaintiff  nor  the  removing  defend- 
ant makes  a  motion  in  the  Federal 
Court  to  remand,  but  the  plaintiff 
prosecutes  the  suit  in  this  form  to 
final  judgment  against  the  alien  in 
the  Federal  Court,  the  judgment 
will  not  be  reversed  for  want  of 
jurisdiction  upon  the  appeal  of  the 
alien  defendant  who  procured  the 
removal. 

Guarantee  Co.  v.  Mechanics'  Sav. 
Bank  &  Trust  Co.,  47  U.  S.  App. 
91,  26  C.  C.  A.  146,  80  Fed.  766. 

Upon  the  question  of  waiver  gen- 
erally, see  post  §  203. 

*  Ante  §  7,  and  §  138,  note  1. 

^  Ante§  7,  and  §  138,  note  1. 

§147. 

^  Ante  §7,  and  §138,  note  1. 

2  Act  of  1866,  14  St.  L.  306,  codi- 
fied as  Rev.  St.  U.  S.,  §  639,  cl.  2, 
ante  §7,  note  6; 


424 


THE   REMOVAL   OF   CAUSES. 


[§  1^7 


The  languaire  of  the  act  of  1875  3  ^nd  the  act  of  1887-8,* 
upon  this  point,  is  different  from  that  of  the  prior  act.  Un- 
der the  later  acts,  it  is  held  in  most  of  the  decisions  that  the 
whole  cause  is  removed,  or  no  part  of  it ;  that  there  is  no 
splitting  of  the  cause,  no  removal  of  a  part  to  the  Federal 
Court,  and  the  retention  of  a  part  in  the  State  court,^  un- 
less it  be  by  the  waiver  and  acquiescence  of  the  parties.^ 


I 


Yulee  V.  Vose,  99  U.  S.  539,  25  L. 
355; 

Barney  v.  Latham,  103  U.  S.  205, 
26  L.  514; 

Alien  V.  Ryerson,  1  Fed.  Cas.  511, 
2  Dill.  501; 

Field  13.  Lownsdale,  9  Fed.  Cas. 
20,  Deady  288; 

Fields  V.  Lamb,  9  Fed.  Cas.  27, 
Deady  430; 

Goodenough  v,  Warren,  10  Fed. 
Cas.  588,  5  Sawy.  494,  11  Chi.  Leg. 
News  289,  7  Reporter  772,  25  lut. 
Rev.  Rec.  279,  7  Am.  Law  Rec.  751; 

Lewis  V.  White,  15  Fed.  Cas.  501, 
7  Chi.  Leg.  News  116; 

McGinnity  v.  White,  16  Fed.  Cas. 
116,  3  Dill.  350,  1  Cent.  Law  J.  241; 

New  Jersey  Zinc  Co.  v.  Trotter, 
18  Fed.  Cas.  87,  23  Int.  Rev.  Rec. 
410,  17  Am.  Law  Reg.  (N.  S.)  370; 

Stewart  v.  Mordecai,  40  Ga.  1,  2 
Am.  R.  555. 

"  Under  the  act  of  July  27,  1866, 
14  Stat.  L.  306,  .  .  .  only  the 
separate  controversy  of  the  peti- 
tioning defendant  could  be  re- 
moved, and  the  plaintiff  wns 
allowed  to  proceed  against  all  the 
other  defendants  in  the  State  court, 
as  to  the  remaining  controversies 
in  the  suit,  the  same  as  if  no  re- 
moval had  been  had.  Under  that 
statute  the  suit  could  be  divided 
into  two  distinct  parts — one  re- 
movable and  the  other  not.  That 
which  was  removable  might  be 
taken  to  the  Circuit  Court  of  the 
United  States,  and  that  which  was 


not  removable  would  remain  in  the 
State  court  for  trial  without  any 
reference  whatever  to  the  other. 
The  removal  had  the  effect  of 
making  two  suits  out  of  one.  Not 
so  with  the  act  of  1875.  Under 
that,  it  was  held  in  Barney  v.  La- 
tham, 103  V.  S.  205,  26  L.  514,  that 
if  a  separable  controversy  exists, 
a  removal  for  such  cause  takes  the 
whole  suit  to  the  Circuit  Court, 
and  leaves  nothing  behind  for  trial 
in  the  State  court."  Brooks  v. 
Clark,  119  U.  S.  502,  7  Sup.  Ct.  301, 
30  L.  482. 

^Ante  §  7,  note  7. 

*  Quoted  ante  §  138,  note  1,  also 
ante  §  7. 

^Decisions  under  the  act  of  1875: 

Barney  v.  Latham,  103  U.  S.  205, 
26  L.  514; 

Brooks  V.  Clark,  119  U.  S.  502, 
7  Sup.  Ct.  301,  30  L.  482,  quoted  in 
a  preceding  note; 

Athmtic  &  V.  F.  Co.  v.  Carter,  88 
Fed.  707,  4  Hughes  217; 

Le  Mars  v.  Iowa  Falls  &  S.  C.  R. 
Co.,  48  Fed.  661,  4  McCr.  218; 

Wabash,  St.  L.  &  P.  R.  Co.  v. 
Central  Trust  Co.,  23  Fed.  513; 

Langdon  v.  Fogg,  18  Fed.  5,  21 
Blatchf.  392; 

Tuedt  V.  Carson,  13  Fed.  353,  4 
McCr.  426; 

Chambers  v.  Holland,  11  Fed. 
209,  3  McCr.  5.38; 

Ellis  V.  Sisson,  11  Fed.  353,  11 
Biss.  187; 

Arapahoe  County  v.  Kansas  Pac. 


6  For  note  6,  see  p.  425. 
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In  some  cases,  however,  a  contrary  practice  is  adopted — 
and  it  seems  to  the  author  with  the  better  reason — and  the 
separable  part  alone  of  the  cause  in  which  the  defendant  is 
interested  who  petitions  for  the  removal,  is  removed  to  the 
Federal  Court,  leaving  the  residue  of  the  suit  to  proceed  in 
the  State  court  in  which  it  was  begunJ 


R.  Co.,  1  Fed.  Cas.  1080,  4  Dill. 
277,  5  Cent.  Law  J.  102,  9  Clii. 
Leg.  News  369,  4  Law  &  Eq.  Rep. 
181; 

Carraher  v.  Brennan,  5  Fed.  Cas. 
147,  7  Biss.  497,  5  Cent.  Law  J. 
114,  9  Chi.  Leg.  News  363,  4  Law& 
Eq.  Rep.  159,  23  Int.  Rev.  Rec.  248; 

Girardey  v.  Moore,  10  Fed.  Cas. 
444,  3  Woods  397,  4  Am.  Law  T. 
Rep.  (N.  S.)  387,  23  Int.  Rev.  Rec. 
294,  5  Cent.  Law  J.  78,  1  Month. 
Jur.  344; 

Hervey  v.  Illinois  Midland  R.  Co., 
12  Fed.  Cas.  60,  7  Biss.  103,  8  Chi. 
Leg.  News  274; 

Stapleton  v.  Reynolds,  22  Fed. 
Cas.  1080,  9  Chi.  Leg.  News  33,  16 
Am.  Law  Reg.  (N.  S.)  48,  22  Int. 
Rev.  Rec.  345. 

Decisions  under  the  act  of  1887-8 : 

Connell  v.  Smiley,  156  U.  S.  335, 
15  Sup.  Ct.  353,  39  L.  443,  approv- 
ing Barney  v.  Latham,  supra,  and 
Brooks  V.  Clai-k,  supra,  decided 
under  the  act  of  1875; 

Western  U.  Tel.  Co.  v.  Brown, 
32  Fed.  337. 

Under  the  act  of  1789,  which  con- 
tained no  provision  as  to  a  sepa- 
rable controversy,  there  could  not 
be  a  removal  of  a  part  only  of  a 
suit — the  whole  suit  must  be  re- 
movable or  no  part  thereof. 

Barney  v.  Latham,  103  U.  S.  205, 
26  L.  514; 

Beardsley  v.  Torrey,  2  Fed.  Cas. 
1188,  4  Wash.  C.  C.  286; 

New  Jersey  v.  Babcock,  18  Fed. 
Cas.  82,  4  Wash.  C.  C.  344; 


Smith  V.  Rines,  22  Fed.  Cas.  639, 
2  Sumn.  338; 

Ex  parte  Turner,  24  Fed.  Cas. 
332,  3  Wall.  Jr.  258,  20  Leg.  Int.  4. 
"  (Juarautee  Co.  v.  Mechanics'  Sav. 
Bank  &  Trust  Co.,  47  U.  S.  App. 
91,  26  C.  C.  A.  146,  80  Fed.  766,  re- 
viewed ante  §  146,  note  3,  and  post 
§  203,  note  4. 

"  To  what  purpose  can  the  law 
require  a  suit  to  be  capable  of  com- 
plete separation  into  parts,  if  the 
whole  is  to  be  removed  to  the  Fed- 
eral Court?  Under  the  later  ad- 
judications of  the  Supreme  Court, 
a  suit  cannot  be  removed  for  a 
separable  controvei'sy,  unless  the 
suit  as  filed  is,  in  reality,  two  or 
more  suits  joined  in  one,  which 
may  properly  be  separated.  It 
seems  to  be  the  proper  construction 
of  the  act  to  require  the  removal 
of  the  separable  suit  in  which  the 
petitioning  defendant  is  interested, 
and  leave  the  residue  of  the  suit 
as  filed — the  other  separable  suit 
or  suits — to  proceed  in  the  State 
court.  The  petitioning  defendant 
need  have  no  interest  in  them,  and 
why  should  he  drag  into  the  Fed- 
eral Court  the  controversies  wholly 
disconnected  from  his  own? 

In 

L^nion  Pac.  R.  Co.  v.  Kansas 
City,  115  U.  S.  1,  5  Sup.  Ct.  1113, 
29  L.  319, 

only  the  separable  controversy — 
the  suit  in  which  the  petitioning 
defendant  was  interested — was  re- 
moved to  the  Federal  Circuit  Court; 
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and  this  practice  was  approved  by 
the  Supreme  Court.  That  was  a 
street-openfug  case,  in  which  one 
landowner — the  railroad  company 
— effected  a  removal. 

In  a  case  just  like  that  last  cited, 
a  Circuit  Court  said: 

"The  result  is  that  this  Court 
will  take  jurisdiction  of  the  suit 
and  controversy  between  the  city 
and  Jane  E.  Martin,  and  leave  the 
other  suits  and  controversies  be- 
tween the  city  and  different  owners 
of  the  property  sought  to  be  con- 
demned, to  be  determined  by  the 
State  court."  Chicago  v.  Hutchin- 
son, 1.5  Fed.  120,  11  Biss.  484. 

The  same  practice  was  adopted 
in  a  somewhat  different  case,  but 
involving  the  same  principles. 

In  re  Stutsman  County,  88  Fed. 
337. 

In 

Prince  v.  Illinois  Cent.  K.  Co., 
98  Fed.  1, 


the  Court  sanctions  the  doctrine 
tliat  a  case  removed  for  a  separable 
controversy  is  to  be  tried  in  piece- 
meal, the  separable  controversy  in 
the  Federal  Court,  and  afterwards 
the  other  controversies  in  the  suit 
in  the  State  court,  the  Court  say- 
ing: 

"This" — a  removal  for  a  sep- 
arable controversy — "  would  bring 
the  whole  case  here  " — to  the  Fed- 
eral Court — "  to  be  retained  until 
that  separable  controversy  is  fully 
determined,  when,  under  the  rul- 
ing in  the  case  of  Torrence  v.  Shedd, 
144  U.  S.  527,  at  page  533,  12  Sup. 
Ct.  726,  36  L.  528,  the  action  should 
be  returned  to  the  State  court  to 
be  there  disposed  of  as  to  Carroll 
and  Smith  " — the  defendants  not 
interested  in  the  separable  contro- 
versy of  the  removing  defendant. 

But  the  case  of  Torrence  v.  Shedd, 
supra,  asserts  no  such  doctrine. 
What  it  decides  is  stated  post  §  151. 
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CHAPTER  X. 


PETITION  TO  STATK  COURT  FOR  REMOVAL. 

§  148.  ''Defeiidjiiits  alone  can  remove."  ^— The  right  of 
a  plaintiff  to  remove  a  suit  from  the  State  court  in  which  it 
was  begun  to  a  Circuit  Court  of  the  United  States  was  taken 
away  by  the  amendatory  act  of  1887-8  ^  (with  an  unimpor- 
tant exception).*^  The  general  right  to  remove  a  suit  is  now 
given  only  to  a  defendant  or  defendants.* 

A  plaintiff  does  not  become  a  defendant,  and  so  entitled 
to  remove  a  suit,  because  the  defendant  files  a  set-off,  counter- 
claim, cross-bill,  or  other  pleading  asserting  a  cause  of  action, 
or  demand  in  reconvention,  against  the  plaintiff.  This  was 
so  decided  under  the  act  of  1789,^  and  the  weight  of  author- 
ity is  to  the  same  effect  under  the  present  act.^ 


§148. 

1  Texas  &  Pac.  R.  Co.  v.  Cody, 
166  U.  S.  606,  17  Sup.  Ct.  703,  41 
L.  1132. 

2  Ante  §  7. 

3  The  exception  is  that  a  plain- 
tiff may  remove  a  suit  between 
citizens  of  the  same  State  claiming 
lands  under  grants  of  different 
States. 

Waco  Hardware  Co.  v.  Michigan 
Stove  Co.,  63  U.  S.  App.  396,  33 
C.  C.  A.  511,  91  Fed.  289; 

Darton  v.  Sperry,  71  Conn.  339, 
41  Atl.  1052. 

This  special  case  is  treated  briefly 
post  §  193. 

*  Tullock  V.  Webster  County,  40 
Fed.  706; 

Anderson  v.  Bowers,  43  Fed.  321, 
322; 

Mt.  Washington  Ky.  Co.  v.  Coe, 
50  Fed.  637; 

Hudson  River  R.  &  T.  Co.  v. 
Day,  54  Fed.  545 ; 


Campbell  v.  Collins,  62  Fed.  849; 

Hughes  V.  Green,  75  Fed.  693; 

Hill  V.  Graham,  11  Col.  App.  536, 
53  Pac.  1060. 

"The  plaintiff,  when  he  sues  in 
the  State  court,  having  selected 
that  forum,  must  remain  there, 
whether  he  be  a  citizen  of  that  or 
some  other  State."  Thurber  v. 
Miller,  32  U.  S.  App.  209,  14  C.  C.  A. 
432,  67  Fed.  371. 

A  person  interested  in  a  contro- 
versy, but  who  is  not  a  party  to 
the  suit,  has  no  right  to  remove  it 
from  the  State  court  to  a  Federal 
Court. 

Ante  §  114; 

Bertha  Zinc  &  M.  Co.  v.  Carico, 
61  Fed.  132,  136-137,  quoted  in  part 
ante  §  135,  note  11. 

5  Ante  §  7,  note  3; 

West  V.  Aurora,  6  Wall.  139,  18 
L.  819; 

Aurora  v.  West,  25  Ind.  148. 

c  Ante  §7; 
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§  149.  It  is  essential  tliat  all  defendniits  unite  in  the 
petition  for  the  removal  of  a  suit  on  the  j^ronnd  that  it 
arises  under  the  Constitution,  hiws,  or  treaties  of  the 
United  States.^The  language  of  the  removal  act  as  to  a 
suit  removable  because  it  arises  under  the  Constitution,  laws, 
or  treaties  of  the  United  States,  is  that  it  "  may  be  removed 
by  the  defendant  or  defendants  therein  to  the  Circuit  Court 
of  the  United  States  for  the  proper  District."^ 

The  most  obvious  meaning  of  this  language  is  that  if  there 
is  one  defendant,  he  may  remove  the  suit ;  but  if  there  are 
"  defendants,"  they  all  may  remove  the  suit.^  Similar  lan- 
guage as  to  a  removal  for  diverse  citizenship  is  held  to  re- 
quire all  the  defendants  to  unite  in  the  petition  for  removal.^' 
No  good  reason  suggests  itself  for  giving  the  language  of 
the  clause  in  reference  to  the  lemoval  of  a  suit  arising  under 
the  Constitution,  laws,  or  treaties  of  the  United  States,  a 
different  construction  as  to  the  necessary  parties  thereto. 
But  the  Supreme  Court  ^  and  several  Circuit  Courts  *  upheld 


Waco  Hardware  Co.  v.  Michigan 
Stove  Co.,  63  U.  S.  App.  39G,  33 
C.  C.  A.  511,  91  Fed.  289; 

La  Montagne  v.  T.  W.  Harvey 
Lumber  Co.,  44  Fed.  645; 

Chappell  V.  Chappell,  86  Md.  532, 
39  Atl.  984. 

This  is  also  stated  in  argument 
to  be  the  true  rule  in  a  later  case 
in  which  the  point  in  judgment  was  [ 
that  discussed  ante  §  98— that  plain- 
tiff's claim  and  not  the  defendant's 
counter-claim  must  determine  the 
amount  in  controversy. 

McKown  u.  Kansas  &  T.  Coal 
Co.,  105  Fed.  657. 

Contra, 

Carson  &  Rand  Lumber  Co.  v. 
Holtzclaw,  39  Fed.  578; 

Walcott  V.  Watson,  46   Fed.  529. 

§149. 

1  Ante  §  7. 

2  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Martin,  178  U.  S.  245,  20  Sup.  Ct. 

*  For  note  4, 


854,  44  L.  1055,  quoted  in  note  6  to 
this  section. 

2a  This  question  as  to  the  neces- 
sary parties  to  a  petition  for  re- 
moval for  diverse  citizenship  is 
treated  jjost  §  150. 

3  Mitchell  r.  Smale,  140  U.  S.  406, 
11  Sup.  Ct.  819,  35  L.  442. 

Judge  Hauford  said  of  this  case 
in 

Seattle  &  M.  Ry.  Co.  v.  Washing- 
ton, 52  Fed.  594,  597: 

"True,  the  opinion  does  not  in 
words  declare  that  a  case  arising 
under  the  laws  of  the  United  States 
can  be  removed  from  a  State  court 
to  a  United  States  Circuit  Court, 
by  the  petition  of  only  one  of  sev- 
eral defendants,  but  the  case  was 
such  a  case,  it  was  removed  upon 
such  a  petition,  the  questions  as  to 
the  sufficiency  of  the  petition  and 
the  juri.sdiction  of  tlie  Circuit 
Court  were  contested  and  were 
see  p.  429. 
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removals  from  State  courts  made  Ly  a  single  defendant,  where 
the  removals  were  made  on  the  ground  that  the  cases  arose 
under  ti)e  Constitution,  laws,  or  treaties  of  the  United  States. 


squarely  met  and  decided  by  the 
Supreme  Court,  and  tlie  effect  of 
the  decision  is  to  affirm  the  right 
of  one  of  several  defendants  to  re- 
move a  cause,  if  it  be  a  case  at  law 
or  in  equity,  arising  under  the  Con- 
stitution or  laws  of  the  United 
States,  and  cognizable  in  a  Circuit 
Court." 

The  case  of  Mitchell  v.  Smale, 
supra,  was  removed  from  a  State 
court  upon  a  petition  by  a  single 
defendant,  attempting  to  show  as 
amended  in  the  State  court,  two 
grounds  of  removal:  (1)  A  separa- 
ble controversy  between  himself 
and  plaintiff  entitling  him  to  re- 
move the  suit  because  of  their  di- 
verse citizenship;  and  (2)  that  the 
suit  arose  under  a  law  of  the  Uni- 
ted States.  The  Supreme  Court, 
after  strongly  intimating  that  the 
case  presented  no  separable  con- 
troversy, said: 

"  But  be  this  as  it  may,  we  think 
the  additional  ground  of  removal, 
stated  in  the  amended  petition,  was 
sufficient  to  authorize  the  removal 
to  be  made.  It  states  very  clearly 
that  the  controversy  between  the 
parties  involved  the  authority  of 
the  land  department  of  the  United 
States  to  grant  the  patent  or  pat- 
ents under  which  the  defendant 
claimed  the  right  to  hold  the  land 
in  dispute  after  and  in  view  of  the 
patent  under  which  the  plaintiff 
claimed  the  same  land.  This,  if 
true,  certainly  exhibited  a  claim  by 
one  party,  under  the  authority  of 
the  government  of  the  United 
States,  which  was  contested  by  the 
other  party  on  the  ground  of  a 
■want  of    such  authority.     In  the 


settlement  of  this  controversy,  it  is 
true  tlui  laws  of  the  State  of  Illi- 
nois might  be  invoked  by  one  party 
or  both,  but  it  would  still  be  no 
less  true  that  the  authority  of  the 
United  States  to  make  the  grant 
relied  on  would  necessarily  be 
called  in  question.  We  are  there- 
fore of  opinion  that  the  ground  of 
removal  now  referred  to  presented 
a  case  arising  under  the  laws  of  the 
United  States,  and  so  within  the 
purview  of  the  act  of  187.J." 

So  far  as  this  case  holds  that  a 
Federal  defence  will  make  a  suit 
removable,  it  is  not  now  applica- 
ble, ante  §  101  and  notes;  but  in  so 
far  as  it  approves  a  removal  by  one 
of  several  defendants,  it  is  as  ap- 
plicable to  the  present  act  as  to 
that  of  1875  under  which  it  was 
decided.  It  has,  however,  been 
overruled. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Martin,  178  U.  S.  245,  20  Sup.  Ct. 
854,  44  L.  1055. 

*  Illinois  V.  Illinois  Cent.  R.  Co., 
16  Fed.  881;  s.  c,  33  Fed.  730;  af- 
firmed without  question  as  to  the 
regularity  of  the  removal,  Illinois 
Cent.  R.  Co.  v.  Illinois,  146  U.  S. 
387,  13  Sup.  Ct.  110,  36  L.  1018,  but 
there  was  held  to  be  a  separable 
controversy  in  this  case; 

Southern  Pac.  R.  Co.  u.  Town- 
send,  62  Fed.  161; 

Landers  v.  Felton,  73  Fed.  311; 

Lund  V.  Chicago,  R.  I,  &  P.  R. 
Co.,  78  Fed.  385; 

Gableman  v.  Peoria,  D.  «fe  E.  Ry. 
Co.,  82  Fed.  790;  but  this  case  was 
reversed  because  not  removable  at 
all,  without  any  discussion  of  this 
point,  Gableman  v.  Peoria,  D.  &  E. 
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There  are  however  decisions  and  dicta,  in  the  lower  Fed- 
eral Courts  and  in  the  State  courts,  to  the  contrary-,  which 
give  the  language  quoted  from  the  clause  in  reference  to  a 
removal  for  a  Federal  question  the  same  meaning  it  is  ad- 
judged to  have  when  used  in  reference  to  a  removal  for  diverse 
citizenship.^  The  Supreme  Court  has  recently  overruled  the 
contrary  decisions,  and  held  that  all  the  defendants  must 
unite  in  a  petition  for  the  removal  of  a  suit  for  a  Federal 
question.^ 


Ry.  Co.,  41  C.  C.  A.  160,  101  Fed.  1, 
a  rehearing  was  then  granted,  aud 
the  question  of  jurisdiction  certi- 
fied to  the  Supreme  Ci)urt,  whicli 
answered  it  in  the  negative,  s.  c, 
179  U.  S.  335,  21  Sup.  Ct.  171,  45 
L.  — . 

5  Tod  V.  Cleveland  &  M.  V.  Ry. 
Co.,  22  U.  S.  App.  707,  12  C.  C.  A. 
521,  65  Fed.  145,  quoted  i^ost  §  189, 
note  5 ; 

New  York  v.  Independent  Steam- 
Boat  Co.,  21  Fed.  593; 

St.  Louis,  A.  &  T.  Ry.  Co.  v. 
Trigg,  63  Ark.  536,  40  S.  W.  579; 

Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Martin,  59  Kan.  437,  53  Pac.  461 ; 

Texas  &  Pac.  R.  Co.  v.  Young 
(Tex.  Civ.  App.),  27  S.  W.  145, 
quoting  Dill.  Rem.  Causes,  §  80. 

6  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Martin,  178  U.  S.  245,  20  Sup.  Ct. 
854,  44  L.  1055,  affirming  s.  c,  59 
Kan.  437,  53  Pac.  461 ; 

Gableman  v.  Peoria,  D.  &  E.  R. 
Co.,  179  U.  S.  335,  21  Sup.  Ct.  171, 
45  L.— . 

Late  Circuit  Court  cases  to  the 
same  effect  are 

Yarnell  v.  Felton,  102  Fed.  369, 
104  Fed.  161 ; 

Marrs  v.  Felton,  102  Fed.  775, 

In  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Martin,  supra,  the  Supreme  Court 
quoted  the  removal  statute,  ante 
§  7,  and  said: 

"It  thus  appears  on  the  face  of 


the  statute  that  if  a  suit  arises  un- 
der the  Constitution  or  laws  of  the 
United  States,  or  if  it  is  a  suit  be- 
tween citizens  of  different  States, 
the  defendant,  if  there  be  but  one, 
may  remove,  or  the  defendants  if 
there  be  more  than  one;  but  where 
the  suit  is  between  citizens  of  dif- 
ferent States,  and  there  is  a  sepa- 
rable controversy,  then  either  one 
or  more  of  the  defendants  may  re- 
move.    .     .     . 

"  There  was  no  separable  contro- 
versy here.  The  case  presented  a 
joint  cause  of  action  against  all  the 
defendants,  and,  indeed,  the  re- 
moval was  applied  for  on  the  ground 
that  the  suit  arose  under  the  Con- 
stitution and  laws  of  the  United 
States.  It  therefore  came  within 
the  first  clause  of  the  section  quot- 
ed, and  if  tlie  same  rule  governs 
proceedings  imder  that  clause  that 
obtains  in  respect  of  the  second 
clause,  the  judgment  of  the  su- 
preme court  of  Kansas  must  be  af- 
firmed. And  in  view  of  the  lan- 
guage of  the  statute  we  think  the 
proper  conclusion  is  that  all  the 
defendants  must  join  in  tlie  appli- 
cation under  either  clause." 

A  nominal  defendant  need  not 
unite  in  a  petition  for  removal  for 
a  Federal  question. 

Henderson  v.  Cabell,  43  Fed.  257. 

And,  doubtless,  if  some  of  the 
defendants  have  not  been  served 


§  150]      PETITION  TO  STATE  COURT  FOR  REMOVAL.  431 


§  150.  All  (lefciicLuits  must  unite  in  a  petition  for  re- 
niovnl  for  diverse  citizenship.^ — Where  the  right  to  remove 
a  suit  is  based  upon  the  diverse  citizensliip  of  tlie  parties,  all 
the  defendants  must  join  in  the  petition  for  such  removal ;  a 
part  ouly  of  the  defendants  cannot  remove  the  suit.^  Tins  is 
subject  to  the  qualification,  already  discussed,  as  to  formal 
parties.'^  A  formal  defendant  is  not  treated  as  a  defendant 
at  all  for  the  purposes  of  removal.  The  failure  or  refusal  of 
such  a  defendant  to  join  in  the  petition  for  the  removal  of  a 
cause  from  a  State  to  a  Federal  court  is,  therefore,  not  ma- 
terial.* 


with  process  and  have  not  appeared, 
the  other  defendants  may  remove 
the  suit. 

Post  §  158. 

§150. 

1  Tliat  is,  where  the  petition  is 
based  upon  clause  2  of  tlie  removal 
section  of  the  act  of  1887-8;  but 
under  clause  3  a  single  defendant 
may  remove,  as  pointed  out  in  the 
next  section,  post  §  151. 

This  is  subject,  too,  to  the  quali- 
fication that  all  the  defendants  have 
been  served  with  process  or  have 
appeared  in  the  State  court.  Where 
but  a  part  of  the  defendants  have 
been  served  or  have  appeared,  such 
defendants  may  remove  the  suit,  if 
it  be  a  removable  one. 

Post  §  158. 

2  Fletcher  v.  Hamlet,  116  U.  S. 
408,  6  Sup.  Ct.  426,  29  L.  679; 

Stone  «.  South  Carolina,  117 
U.  S.  430,  6  Sup.  Ct.  799,  29  L.  962; 

Wilson  V.  Oswego  Twp.,  151  U.  S. 
56,  14  Sup.  Ct.  259,  .38  L.  70; 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Mar- 
tin, 178  U.  S.  245,  20  Sup.  Ct.  854, 
44  L.  1055,  quoted  §  149,  note  6; 

Ruckman  v.  Palisade  Land  Co., 
1  Fed.  367; 

Smith  V.  McKay,  4  Fed.  353; 

Maine  v.  Gilman,  11  Fed.  214; 

Council  V.  Utica,  U.  &  E.  R.  Co., 
13  Fed.  241; 


Western  U.  Tel.  Co.  v.  Brown,  32 
Fed.  337,  341; 

Rogers  v.  Van  Nortwick,  45  Fed. 
513; 

Thompson  v.  Chicago,  St.  P.  & 
K.  C.  Ry.  Co.,  60  Fed.  773; 

Yarnell  v.  Felton,  102  Fed.  369, 
104  Fed.  161; 

Beardsley  v.  Torrey,  2  Fed.  Cas. 
1188,  4  Wash.  C.  C.  286; 

National  Union  Bank  v.  Dodge, 
17  Fed.  Cas.  1239,  25  Int.  Rev.  Rec. 
.304,  2  N.  Y.  Law  J.  .333; 

Smith  V.  Rines,  22  Fed.  Cas.  639, 
2  Sumn.  3.38; 

Bryan  v.  Ponder,  23  Ga.  480; 

Fusz  V.  Trager,  38  La.  Ann.  173; 

Guarantee  Co.  v.  First  Nat.  Bank, 
95  Va.  480,  28  S.  E.  909. 

Contra,  one  old  case, 

Livingston  v.  Gibbons,  4  Johns. 
Ch.  (N.  Y.)  94. 

3  Ante  §  132. 

*  Wood  V.  Davis,  18  How.  467,  15 
L.  460; 

Shattuck  V.  North  British  &  Mer. 
Ins.  Co.,  19  U.  S.  App.  215,  7  C.  C. 
A.  386,  58  Fed.  609; 

Ruckman  v.  Ruckman,  1  Fed.  587; 

Cooke  V.  Seligman,  7  Fed.  263,  17 
Blatchf.  452; 

Sioux  City  &  D.  M.  Ry.  Co.  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  27  Fed. 
770; 

Nelson  v.  Hennessey,  33  Fed.  113; 
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§  151.  Any  one  or  more  defendants  interested  in  such 
controversy  may  remove  a  suit  for  a  separable  controversy. 

— Under  clause  3  of  the  removal  section  of  the  present  act,^ 
a  removal  may  be  effected  of  a  suit  falling  within  its  terms 
by  "  either  one  or  more  of  the  defendants  actually  interested 
in  such  controversy."  This  clause  is  usually  restricted  to 
cases  in  which  there  is  a  separable  controversy ;  ^  but  there 
are  decisions  which  extend  it  to  every  case  where  a  removal 
is  sought  on  the  ground  that  the  parties  are  citizens  of  dif- 
ferent States,  although  there  be  but  one  controversy  in  the 
suit.^ 

Whatever  ma}'  be  the  true  scope  of  the  clause,  any  suit 
falling  within  it  may  be  removed  by  any  one  or  more  defend- 
ants *  "actually  interested  in  such  controversy."  Although 
a  suit  contains  a  separable  controversy,  a  defendant  having 
no  interest  therein  cannot  remove  the  suit  on  such  ground.^ 


Henderson  v.  Cabell,  43  Fed.  257; 

Brown  v.  Murray  Nelson  &  Co., 
43  Fed.  614; 

New  York  Const.  Co.  v.  Simon, 
53  Fed.  1 ; 

Rivers  v.  Bradley,  53  Fed.  305; 

Arrowsmitli  v.  Nashville  &  D.  R. 
Co.,  57  Fed.  165; 

Chamberlain  v.  New  York,  L. 
E.  &  W.  R.  Co.,  71  Fed.  636; 

Missouri  v.  Alt,  73  Fed.  302; 

Garrard  v.  Silver  Peak  Mines,  76 
Fed.  1. 

Unknown  parties  designated  as 
".John  Doe"  and  " Richard  Roe," 
served  by  publication,  need  not  join 
with  the  named  defendants  in  a 
petition  for  removal. 

Parkinson  v.  Barr,  105  Fed.  81. 

§  151. 

1  Ante  §  7. 

2  Ante  §  139. 

3  Ante  §  139,  cases  cited  in  note 
4. 

4  Cases  collected  ante  §  139,  note 

4; 

Chicago,  R.  I.  &  P.  R.  Co.  r.  Mar- 
tin, 178  U.  S.  245,  20  Sup.  Ct.  854, 


44  L.  1055,  quoted  ante  §  149,  note 

0; 

Smith  V.  McKay,  4  Fed.  353; 

Grinrod  v.  Criue,  22  Fed.  257. 

It  is  held,  however,  where  a  part- 
nership issued,  as  such,  the  part- 
nership is  one  defendant,  and  all 
the  members  thereof  must  be  com- 
petent to  remove  tlie  suit  and  join 
in  the  petition  therefor. 

Calderhead  v.  Downing,  103  Fed. 
27. 

5  "  The  right  to  remove  a  suit  on 
the  ground  of  a  separable  contro- 
versy is,  by  the  statute,  confined 
to  the  parties  actually  interested 
in  such  controversy."  Rand  v. 
Widker,  117  U.  S.  340,  6  Sup.  Ct. 
769,  29  L.  907;  Merchants'  Cotton 
Press  &  S.  Co.  v.  Insurance  Co., 
151  U.  S.  368,  14  Sup.  Ct.  367,  38 
L.  195. 

A  suit  will  be  remanded  to  the 
State  court  where  it  appears  to  the 
Federal  Court  after  removal  tiiat 
the  petitioner  for  removal  had  in 
fact  no  interest  in  the  controversy, 
although  it  erroneously  appeared 
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If  the  separable  controversy  in  a  cause  is  compromised  or 
otherwise  settled  after  removal,  the  residue  of  the  cause  should 
then  be  remanded  to  the  State  court.*^  So  where  plaintiff, 
after  removal,  discontinues  his  suit  as  to  the  defendant  with 
whom  he  had  a  separable  controvers}',  or  dismisses  such  con- 
troversy from  the  suit,  the  residue  of  the  suit  should  be  re- 
manded." 

§  152.  A  party  entitled  to  remove  a  suit  should  make 
aiid  file  his  petition  for  removal  in  the  State  court. — Ex- 
cept where  a  removal  is  sought  for  prejudice  or  local  in- 
fluence,^ a  party  entitled  to  remove  a  suit  from  a  State  court 
to  a  Circuit  Court  of  the  United  States,  should  make  and  file 
his  petition  for  such  removal  in  the  State  court.^  A  petition 
filed  in  the  United  States  Circuit  Court  will  be  unavailing.^ 
A  conditional  petition  for  removal  is  not  treated  as  a  peti- 
tion ;  it  is  ineffective.^  The  statute  should  be  strictly  fol- 
lowed in  every  respect.^ 


from  the  record  of  the  State  court 
that  he  was  interested  therein  and 
therefore  had  a  right  to  remove 
the  suit, 

Ryan  v.  Young,  21  Fed.  Cas.  114, 
9Biss.  63,  8  Reporter  229,  11  Clii. 
Leg.  News  353,  20  Alb.  Law  J.  79, 

It  has  been  held  that  the  im- 
proper joinder  in  the  petition  of  a 
party  having  no  interest  in  the 
controversy  will  not  prejudice  the 
right  of  a  petitioner  interested 
therein  to  have  the  suit  removed. 

Snow  V.  Smith,  88  Fed.  657,  4 
Hughes  204. 

6  Torrence  v.  Shedd,  144 U,  S.  527, 
12  Sup,  Ct,  726,  36  L.  528. 

^  Texas  Transp.  Co.  v.  Seeligson, 
122  U.  S.  519,  7  Sup.  Ct.  1261,  30  L. 
1150; 

Iowa  Homestead  Co.  v.  Des 
Moines  Navigation  &  R.  Co.,  8  Fed. 
97,  3  McCr.  95. 

Compare 

Calderhead  v.  Downing,  103  Fed. 
27. 

28 


§152. 

1  This  subject  is  treated  post  ch. 
XIII. 

■^  Ante  §8; 

First  Nat.  Bank  v.  Prager,  63  U.  S. 
App.  703,  34  C.  C.  A.  51,  91  Fed.  688. 

If  a  petition  may  be  dispensed 
with  in  any  case  by  agreement  of 
the  parties,  it  can  be  only  when  all 
the  jurisdictional  facts  otherwise 
appear. 

Ante  §32. 

^Waite  V.  Phoenix  Ins.  Co.,  62 
Fed.  769. 

*  Manning  v.  Amy,  140  U.  S.  137, 
11  Sup.  Ct.  707,  35  L.  386;  s.  a.  Amy 
V.  Manning,  144  Mass.  153,  10  N.  E. 
737; 

Hudson  River  R.  &  T,  Co.  v.  Day, 
54  Fed.  545. 

^"Parties  seeking  to  remove 
causes  to  the  United  States  Courts 
are  bound  to  comply  strictly  with 
the  provisions  and  conditions  pre- 
scribed by  the  statute  giving  the 
I^rivilege,  and  any  material  omission 
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What  is  it  to  make  a  petition?  The  petition  may,  of 
course,  be  signed — personally  made — by  the  party  seeking 
removal ;  and  this  ordinarily  is  done.  It  is  not  essential, 
however,  that  the  removing  party  in  person  sign  the  petition 
for  removal.  It  may  be  both  signed  and  filed  by  the  attor- 
ney for  the  removing  party .^ 

An  objection  that  the  petition  is  not  signed  at  all,  if  not 
made  in  the  State  court,  comes  too  late  in  the  Circuit  Court 
of  the  United  States  after  removal.'' 

It  has  long  been  customary  to  verify  petitions  for  removal. 
Neither  the  statute  nor  the  decisions  require  that  a  petition 
be  verified ;  such  verification  is  unnecessary,  though  not  im- 
proper.^ 

The  petition  must  not  only  be  made,  but  it  must  be  filed 
"  in  such  State  court,"  by  the  defendant  seeking  to  remove 
the  suit.^     There  is  some  apparent  confusion  in  the  cases  as 


will  be  fatal  to  the  removal."  Wil- 
cox &  Gibbs  Sewing  Mach.  Co.  v. 
Follett,  29  Fed.  Cas.  1210,  2  Flip. 
263,  10  Chi,  Leg.  News  99,  2  Cin. 
Law  Bui.  301,  3  Cin.  Law  Bui.  49. 

^  Bluraentbal  v.  Craig,  55  U.  S. 
App.  8,  26  C.  C.  A.  427,  81  Fed.  320; 

Cooke  V.  Seligman,  7  Fed.  263, 
17  Blatchf.  452; 

Dennis  v.  Alachua  County,  7 
Fed.  Cas.  467,  3  Woods  683. 

"  It  is  sufficient  that  the  petition 
is  signed  by  an  attorney  of  the 
court.  The  act  of  Congress  does 
not  require  the  petition  to  be  signed 
by  the  petitioner  himself."  Van- 
devoort  v.  Palmer,  4  Duer  (N.  Y. ) 
677. 

■^  "The  petition  was  not  signed. 
No  objection  was  made  on  this 
account  in  the  State  court,  and  it 
came  too  late  in  the  Circuit  Court. 
If  it  had  been  made  in  the  State 
court,  the  defect,  if  in  fact  there 
was  one,  would,  no  doubt,  liave 
been  cured  at  once  by  the  signa- 
ture of  counsel."  Removal  Cases, 
100  U.  S.  457,  25  L.  593. 


«  Ante  §8; 

Allen  V.  Ryerson,  1  Fed.  Cas. 
511,  2  Dill.  501; 

Connor  v.  Scott,  6  Fed.  Cas.  313, 
4  Dill.  242,  3  Cent.  Law  J.  305; 

Houser  v.  Clayton,  12  Fed  Cas. 
600,  3  Woods  273 ; 

Osgood  V.  Chicago,  D.  &  V.  R. 
Co.,  18  Fed.  Cas.  876,  6  Biss.  330,  7 
Chi.  Leg.  News  241,  2  Cent.  Law  J. 
275,  283,  14  Am.  Law  Reg.  (N.  S.) 
506,  2  Am.  Law  T.  Rep.  (N.  S.) 
242,  21  Int.  Rev.  Rec.  149; 

Sweeney  v.  CoiTin,  23  Fed.  Cas. 
538,  1  Dill.  73,  3  Am.  Law  T.  Rep. 
U.  S.  Cts.  18,  3  West.  Jur.  333; 

Howard  v.  Gold  Reefs,  102  Fed. 
6.57; 

Southern  Pac.  R.  Co.  v.  Harrison, 
73  Tex.  103,  US.  W.  168; 

Amy  V.  Manning,  144  Mass.  153, 
10  N.  E.  737. 

Compare 

Kansas  City,  Ft.  S.  &  M.  R.  Co. 
V.  Daughtry,  138  U.  S.  298,  11  Sup. 
Ct.  306,  34  L.  963. 

9  Ante  §  8. 
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to  what  is  necessary  to  be  done  to  constitute  the  filing  of  the 
petition  in  the  State  court.  The  cases  may  be  approximately 
harmonized  by  the  statement  that  to  file  the  petition  in  the 
State  court  it  is  necessary  to  do  the  acts  required  by  the  law 
and  practice  of  the  State  court  to  file  any  similar  paper  in 
such  court.^° 

The  petition  for  removal  must  be  filed  in  the  State  court 
in  which  the  suit  is  then  pending ;  filing  it  in  some  other 
court  presided  over  by  the  same  judge  is  of  no  avail.^^ 

The  petition  need  not  necessarily  be  filed  in  the  State  court 


1''  In  one  case,  Judge  Drummond 
said: 

"The  bond  and  petition  may 
therefore  both  be  filed  out  of  terra 
time;  they  are  to  be  filed  in  the 
suit  pending  in  the  State  court, 
that  is,  with  the  clerk  in  the  ordi- 
nary way  in  which  papers  are 
marked  and  filed  in  a  suit."  Os- 
good V.  Chicago,  D.  &  V.  R.  Co.,  18 
Fed.  Cas.  876,  6  Biss.  330,  7  Chi. 
Leg.  News  241,  2  Cent.  Law  J.  275, 
283,  14  Am.  Law  Keg.  (N.  S.)  506, 
2  Am.  Law  T.  Rep.  (N.  S.)  242,  21 
Int.  Rev.  Rec.  149. 

But  if  "the  ordinary  way  in 
which  papers  are  marked  and  filed 
in  a  suit, "  and  the  way  required  by 
the  law  of  the  State,  is  that  they 
be  presented  to  the  judge  and  be 
by  him  entered  on  the  minutes  of 
the  court,  then  the  act  of  filing 
them  with  the  clerk  would  be  a 
vain  and  idle  one. 

Shedd  V.  Fuller,  36  Fed.  609. 

Compare 

Amsden  v.  Norwich  Union  Fire 
Ins.  Soc,  44  Fed.  515. 

In 

Waite  V.  Phoenix  Ins.  Co.,  62 
Fed.  769, 

the  Court  said  of  a  petition  and 
bond: 

"  Whether    they    were    marked 


'Filed'  before  their  presentation 
to  the  court  is  not  material.  When 
they  were  presented  to  and  ten- 
dered to  the  court  they  became  a 
part  of  the  record." 

Reference  may  also  be  made  to 

La  Page  v.  Day,  74  Fed.  977; 

Noble  V.  Massachusetts  Ben. 
Ass'n,  48  Fed.  337; 

First  Nat.  Bank  v.  King  Wrought 
Iron  Bridge  Co.,  9  Fed.  Cas.  88,  2 
Cent.  Law  J.  505. 

In 

North  American  L.  &  T.  Co.  v. 
Colonial  &  U.  S.  Mort.  Co.,  3  S.  D. 
590,  54  N.  W.  659, 
the  court  said : 

"  Defendant  .  .  .  should,  in 
proper  time,  file  such  petition  and 
bond  in  the  same  manner  as  other 
papers  are  filed  in  the  same  court." 

11  Noble  V.    Massachusetts    Ben. 
Ass'n,  48  Fed.  3.37, 
where  the  Court  said : 

"  Being  filed  only  in  the  clerk's 
office  of  Erie  county,  the  petition 
and  bond  did  not  become  a  part  of 
the  record  in  a  suit  pending  in  Niag- 
ara county,  and  such  a  filing  did 
not  convey  notice  to  the  adverse 
party  or  to  the  State  court  that  the 
power  to  proceed  further  in  the 
State  court  was  gone." 
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in  which  the  suit  was  begun  ;  it  may  be  filed  in  the  court  in 
which  the  suit  is  tlien  pending  on  a  change  of  venue. ^^ 

The  petition  for  removal  must  be  filed  in  the  original  trial 
court,  and  not  in  a  State  court  of  appellate  jurisdiction,  even 
though  the  case  may  be  there  re-tried  de  novo.'^^ 


12  Hess  V.  Reynolds,  113  U.  S.  73, 
5  Sup.  Ct.  377,  28  L.  927; 

American  Finance  Co.  v.  Bost- 
wick,  151  Mass.  19,  23  N.  E.  656. 

This  course  was  pursued  in  a 
case  referred  to  in 

Terre  Haute  v.  Farmers'  Loan  & 
T.  Co.,  40  C.  C.  A.  117,  99  Fed.  838. 

13  Stevenson  «.  Williams,  19  Wall. 
.572,  22  L.  162; 

Lowe  V.  Williams,  94  U.  S.  650, 
24  L.  216; 

Brice  v.  Soraers,  4  Fed.   Cas.  87, 

1  Flip.  574,  2  Law  &  Eq.  Rep.  321, 

2  N.  Y.  Wkly.  Dig.  478,  8  Chi.  Leg. 
News  290,  1  Cin.  Law  Bui.  123; 

In  re  Frazer,  9  Fed.  Cas.  729,  18 
Alb.  Law  J.  353,  25  Int.  Rev.  Rec. 
226,  6  Reporter  357,  3  Cin.  Law 
Bui.  668,  7  Wkly.  Dig.  129,  10  Chi. 
Leg.  News  390,  7  Cent.  Law  J.  227, 
26  Pittsb.  Leg.  J.  147; 

Miller  t).  Finn,  1  Neb.  254; 

Williams  v.  Lowe,  4  Neb.  382, 
affirmed  in  Lowe  v.  Williams, 
supra. 

"  The  removal  of  a  suit  under 
the  act  of  Congress  of  March  3, 
1875,  must  be  from  the  court  of 
original  jurisdiction."  Craigie  v. 
McArthur,  6  Fed.  Cas.  736,  4  Dill. 
474,  9  Chi.  Leg.  News  156,  4  Cent. 
Law  J.  237,  15  Alb.  Law  J.  121, 
Syllabi  115,  23  Int.  Rev.  Rec.  42. 

Compare 

Chicago  &  N.  W.  R.  Co.  v.  Mc- 
Kinley,  99  U.  S.  147,  25  L.  272; 

Vannevar  v.  Bryant,  21  Wall.  41, 
22  L.  476; 

Waggener  v.  Cheek,  28  Fed.  Cas. 
1324,  2  Dill.  560. 

Contra, 


Sneed  tj.  Brownlow,  4  Cold. 
(Tenn.)  253. 

It  was  held,  under  clause  3  of 
§  639  of  the  Revised  Statutes,  ante 
§  7,  note  6,  that  a  suit  against  a 
county,  begun  by  filing  a  claim 
against  the  county  before  the 
board  of  county  commissioners 
and  appealing  to  a  circuit  court 
of  the  State  from  an  order  of  such 
board  disallowing  the  claim,  might 
be  removed  from  the  circuit  court 
of  the  State  to  a  Circuit  Court  of 
the  United  States. 

Delaware  County  v.  Diebold  Safe 
&  L.  Co.,  133  U.  S.  473,  10  Sup.  Ct. 
.399,  33  L.  674. 

Tliis  decision  apparently  pro- 
ceeds upon  the  theory  that  the 
county  board,  while  exercising 
judicial  powers,  is  not  a  court, 
and  the  proceeding  before  such 
board  is  not  a  suit.  This  theory 
was  explicitly  declared,  in  a  simi- 
lar case  at  Circuit,  by  Chief  Justice 
AVaite,  under  the  act  of  1875,  ante 
§  7,  note  7. 

Gurnee  v.  Brunswick,  11  Fed. 
Cas.  117,  1  Hughes  270,  1  Va.  Law 
,L  301. 

It  was  held  that  a  suit,  begun 
before  a  justice  of  tlie  peace  while 
the  act  of  1867  was  in  force  and 
appealed  to  the  circuit  court  of 
the  State,  might  be  removed  under 
that  act  from  the  latter  court  to  a 
Circuit  Court  of  the  United  States. 

Rathbone  Oil  Trust  Co.  v.  Rauch, 
5  W.  Va.  79. 

Compare  the  discussion  in 

New  York  I.  &  P.  Co.  r.  Mil- 
burn  Gin  &  M.  Co.,  35  Fed.  225, 
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§  153.  A  petition  for  icnioval  must  be  filed  in  tlie  State 
Court  as  soon  as  the  defendant  is  reciuired  to  make  any 
defence.— The  statutory  requirement  as  to  the  time  when 
the  petition  for  removal  shall  be  filed  is  that  it  be  filed  "at 
the  time,  or  any  time  before  the  defendant  is  required  by  the 
laws  of  the  State  or  the  rule  of  the  State  court  in  which  such 
suit  is  brought  to  answer  or  plead  to  the  declaration  or  com- 
plaint of  the  plaintiff."  ^ 

Where  there  are  several  defendants  Avho  must  join  in  the 
petition  for  removal  if  the  suit  is  transferred  to  the  Circuit 
Court  of  the  United  States,  and  the  time  of  the  different  de- 
fendants to  plead  in  the  State  court  expires  at  different  times, 
the  petition  for  removal  should  be  filed  before  the  time  of 
any  one  of  the  defendants  to  plead  expires.'"^ 

In  any  State  where  the  statute  fixes  the  time  for  a  defend- 
ant to  answer  or  plead,  the  petition  for  removal  must  be 
filed  within  such  statutory  time.^ 

G  Sup.  Ct.  426,  29  L.  679.  The 
cause  will  be  remanded."  Rogers 
V.  Van  Nortwick,  45  Fed.  513. 

The  decision  in  Fletcher  v.  Ham- 
let, mpra,  affirms  the  ruling  of 
Judge  Pardee  in 

Hamlet  v.  Fletcher,  24  Fed.  305. 

■•^Kanms  City,  Ft.  S.  &  M.  R.  Co. 
V.  Daurjhtry,  138  U.  S.  298,  11  Sup. 
Ct.  .306,  34  L.  963; 

Oliver  v.  Iowa  Cent.  R.  Co.,  102 
Fed.  371; 

Ruby  Canyon  Gold  Min.  Co.  v. 
Hunter,  60  Fed.  305; 

Turner  v.  Illinois  Cent.  R.  Co., 
55  Fed.  689; 

Rock  Island  Nat.  Bank  v.  J.  S. 
Kcator  Lumber  Co.,  52  Fed.  897; 

Minneapolis,  St.  P.  &  S.  S.  M. 
Ry.  Co.  V.  Nestor,  50  Fed.  1; 

McDonald  v.  Hope  Min.  Co.,  48 
Fed.  593; 

Velie  V.  Manufacturers'  Ace. 
ludem.  Co.,  40  Fed.  545; 

Font  I'.  Gulf  State  Land  &  I.  Co., 
47  La.  Ann.  272,  16  So.  828. 

Where  notice  is  required  to  be 


as  to  the  right  to  remove  a  suit 
begun  before  a  justice  of  the  peace, 
and  the  discussion  in 

Capital  Traction  Co.  v.  Hof,  174 
U.  S.  1,  19  Sup.  Ct.  580,  43  L.  873, 
as  to  Constitutional  status  of  such 
a  case. 

§  153. 

1  Ante  §  8. 

As  to  when  a  defendant  con- 
structively summoned  may  remove 
the  suit,  consult 

Harter  v.  Kernochan,  103  U.  S. 
562,  26  L.  411; 

and  as  to  a  removal  under  a  special 
statute  authorizing  a  defendant  in 
a  suit  brought  by  attachment  to 
appear  and  make  his  defence  at  any 
time. 

Southern  Pac.  Co.  v.  Stewart,  88 
Ga.  13,  13  S.  E.  824. 

2  "The  answering  defendants, 
failing  a  timely  application  for  re- 
moval, have  lost  their  riglit.  The 
others  compelled  to  join  with  them 
are  subject  to  their  disability. 
Fletcher  v.  Hamlet,  116  U.  S.  408, 
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In  many  States  the  time  to  answer  is  regulated  by  a  rule 
of  each  court.  A  rule  of  court  has  the  same  binding  force 
as  a  statute.^  It  is  to  a  permanent  rule  of  this  character 
that  the  removal  statute  primarily  refers,  and  not  to  an  order, 
or,  as  it  is  sometimes  called,  a  rule,  to  answer,  entered  in 
the  particular  case  which  the  defendant  seeks  to  remove.^ 
Where,  however,  there  is  no  State  statute  or  general  rule  of 


published  "  once  a  week  for  six 
weeks,"  the  time  to  answer,  and 
hence  to  remove  a  suit,  does  not 
expire  until  the  lapse  of  six  full 
weeks — 42  days — from  the  date  of 
first  publication, 

Tenney  v.  American  Pipe  Mfg. 
Co.,  96  Fed.  919,  approving 
Market  Nat.  Bank  v.  Pac.  Nat. 
Bank,  89  N.  Y.  398. 

*  Eio  Grande  Irrigation  &  C.  Co. 
V.  Gildersleeve,  174  U.  S.  603,  19 
Sup.  Ct.  761,43  L.  1103; 

Northwestern  Mut.  Life  Ins.  Co. 
V,  Keith,  40  U.  S.  App.  706,  23  C. 
C.  A.  196,  77  Fed.  374; 

Thompson  v.  Hatch,  3  Pick.  512; 

Magnuson  v.  Billings,  152  Ind. 
177,  52  N.  E.  803. 

It  was  said  in  Thompson  v. 
Hatch,  supra,  and  quoted  with  ap- 
proval in  Rio  Grande  Irrigation  & 
C.  Co.  V.  Gildersleeve,  supra  : 

"A  duly  authorized  rule  of 
court  has  the  force  of  law,  and  is 
binding  upon  the  court  as  well  as 
upon  parties  to  an  action,  and  can- 
not be  dispensed  with  to  suit  the 
circumstances  of  any  particular 
case^  .  .  .  The  courts  may  re- 
scind or  repeal  their  rules,  without 
doubt;  or,  in  establishing  them, 
may  reserve  the  exercise  of  discre- 
tion for  particular  cases.  But  the 
rule  once  made  without  any  such 
qualification  must  be  applied  to 
all  cases  which  come  within  it, 
until  it  is  repealed  by  the  authority 
which  made  it." 


The  Federal  Court  will  not  take 
judicial  notice  of  a  rule  of  the 
State  court  regulating  the  time  to 
plead;  it  must  be  made  a  part  of 
the  record  by  bill  of  exceptions  or 
otherwise. 

Yarnell  v.  Felton,  102  Fed.  369, 
104  Fed.  161. 

5  Spangler  v.  Atchison,  T.  &  S.  F. 
R.  Co.,  42  Fed.  305; 
Sowles  V.  Witters,  43  Fed.  700; 
McDonald  v.  Hope  Min.  Co.,  48 
Fed.  593; 

Mt.  Washington  Ry.  Co.  v.  Coe, 
50  Fed.  G37. 

In  the  case  first  cited  the  Coui-t 
said: 

"A  'rule  of  court'  means  uni- 
formity,— a  regulation  iu  practice 
applying  alike  to  all  suitors,  estab- 
lished and  fixed,  as  much  so  as  a 
statute  itself,  and  known  to  all  liti- 
gants and  attorneys." 

The  contrary  has  been  held  by 
Judge  Simonton. 

Wilcox  &  Gibbs  Guano  Co.  ?j. 
Phoenix  Ins.  Co.,  60  Fed.  929. 

A  rule  of  court,  in  conflict  with 
a  statute  of  the  State,  cannot  affect 
the  time  to  plead,  and  restrict  the 
time  in  which  a  petition  for  re- 
moval may  be  filed. 
McKeen  v.  Ives,  35  Fed.  801. 
"  By  no  act  of  the  parties  or 
special  rule  of  court  in  a  particu- 
lar case  can  the  time  for  filing  a 
petition  to  remove  be  abridged." 
Conner  v.  Skagit  Cumberland  Coal 
Co.,  45  Fed.  802. 
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the  State  court  fixing  the  time  to  answer,  a  petition  for  re- 
moval is  seasonable,  if  filed  at  or  before  the  time  fixed  for 
answering  by  a  special  rule  entered  in  the  particular  case  by 
the  State  court ;  ^  but  it  may  not  be  filed  after  the  expiration 
of  such  timeJ 

The  requirement  as  to  the  time  when  the  petition  shall  be 
filed  is  an  inexorable  one ;  no  excuse  will  be  accepted  for  a 
failure  to  file  the  petition  in  apt  time,  where  there  is  no  waiver 
by  the  plaintiff.^ 


6  Amsden  v.  Norwich  Union  Fire 
Ins.  Co.,  44  Fed.  515. 

But  query:  Dicta  in 

Martin  v.  Carter,  48  Fed.  596. 

7  Browning  v.  Reed,  39  Fed.  625. 
"  Whenever  there  is  fixed,  whether 

by  statute,  rule  of  practice,  or  a  spe- 
cial order  in  the  particular  case,  a 
specified  time  to  plead,  the  termina- 
tion of  that  time  closes  the  right  of 
removal."  Lockhart  v.  Memphis  & 
L.  R.  R.  Co.,  38  Fed.  274,  279. 

8  Judge  Baker  said  in 
Dangherty  v.  Western  U.  Tel.  Co., 

61  Fed. 138: 

"  The  right  of  removal  is  created 
and  regulated  by  the  act  of  Con- 
gress, and  its  enjoyment  cannot  be 
claimed  except  within  the  time  and 
in  the  manner  prescribed  by  the 
statute.  It  is  firmly  settled  that 
the  time  within  which  the  removal 
m;xy  be  had  cannot  be  enlarged  by 
continuances,  demurrers,  motions 
to  set  aside  service  of  process,  pleas 
in  abatement,  or  by  stipulations  of 
the  parties,  or  by  orders  of  the  court 
extending  the  time  to  answer. 
This  doctrine  rests  upon  the  solid 
foundation  that  the  statute  is  man- 
datory, and  that  the  right  of  re- 
moval ceases  to  exist  when  the  time 
limited  therefor  has  elapsed.  The 
limitation  of  time  within  which  a 
removal  may  be  had  is  not  a  float- 
ing one,  to  be  regulated  by  stipula- 
tions, motions,   dilatory  pleas,  or 


orders  of  the  court  bottomed  upon 
considerations  of  diligence  or  un- 
avoidable accident.  The  right  of 
removal  is  fixed  and  stable,  meas- 
ured in  regard  to  the  time  of  its  ex- 
ercise by  the  statute  of  the  State 
when  it  fixes  the  time  to  answer  or 
plead,  or  by  the  rule  of  court  where 
the  time  of  pleading  is  so  deter- 
mined in  the  absence  of  State  law. 
The  act  of  Congress  limiting  the 
time  of  removal  would  cease  to  be 
mandatory  if  the  Federal  Courts  are 
invested  with  power  to  relieve  from 
its  operation  because  of  the  inter- 
vention of  the  vis  major  or  the  act 
of  God.  The  Court  is  clothed  with 
no  such  dispensing  power.  The 
time  within  which  the  right  of  re- 
moval may  be  exercised  is  a  subject 
for  legislative,  and  not  for  judicial, 
discretion.  If  the  Court  may  en- 
large the  time  because  the  making 
of  the  application  to  remove  has 
been  prevented  by  the  act  of  God, 
it  can  do  so  only  because  it  is 
clothed  with  discretionary  power  to 
extend  the  time  prescribed  by  the 
act  of  Congress.  If  it  possesses  such 
discretionary  power,  it  may  enlarge 
the  time  to  apply  for  a  removal 
whenever,  for  any  cause,  the  Court 
might  be  of  opinion  that  the  delay 
was  without  fault  on  the  part  of 
the  party  asking  a  removal.  Under 
such  a  construction  the  time  within 
which  the  application  to  remove 
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The  State  court  cannot,  after  the  time  for  filmg  a  petition 
for  removal  has  expired,  confer  jurisdiction  on  the  Federal 
Court,  by  permitting  a  petition  to  be  filed  nunc  pro  tunc  as  of 
a  date  before  the  expiration  of  such  time.^ 

The  petition  for  removal  must  be  filed  in  the  State  court 
at  or  before  the  time  when  the  defendant  is  required  to  make 
any  defence  whatever,  wliether  in  bar  or  in  abatement. ^^     The 


must  be  made  would  not  be  pre- 
scribed by  law,  but  would  be  de- 
termined by  the  discretion  of  the 
Court,  to  be  exercised  upon  the 
facts  of  each  case.  In  my  judgment, 
an  inflexible  rule  of  law  determines 
the  time  within  which  an  appli- 
cation to  remove  must  be  made, 
and  the  Court  possesses  no  discre- 
tionary power  to  enlarge  it.  This 
construction  of  the  statute  may  at 
times  operate  with  harshness,  but 
any  other  would  defeat  its  plain 
language  and  manifest  intent. 

"  The  motion  for  leave  to  docket 
the  cause  is  therefore  denied,  with 
costs." 

9  Gibson  v.  Johnson,  10  Fed.  Cas. 
320,  Pet.  C.  C.  44; 

Ward  V.  Arredendo,  29  Fed.  Cas. 
167,  1  Paine  410. 

The  decision  of  the  State  court 
to  the  contrary  is  reported  as 

Gelston  v.  Johnson,  3  N.  J.  L.  207. 

10  In 

Gerling  (Martin's  Adm'r)  v. 
Baltimore  &  O.  R.  Co.,  1.51  U.  S. 
673,  14  Sup.  Ct.  53.3,  .38  L.  311, 
the  Supreme  Court  explained  the 
rules  of  pleading  in  the  State  court 
in  which  the  suit  was  begun,  and 
the  time  when  the  defendant's 
petition  for  removal  was  filed,  and 
then  continued: 

"  It  was  therefore  filed  at  or  be- 
fore tlie  time  at  which  tlie  defend- 
ant was  required  by  the  laws  of  the 
State  to  answer  or  plead  to  the 
merits  of  the  case,  but  after  the  time 


at  which  he  was  required  to  plead 
to  the  jurisdiction  of  the  court,  or 
in  abatement  of  the  writ. 

"Was  tliis  a  compliance  with 
the  provision  of  the  act  of  Con- 
gress of  1887,  which  defines  the 
time  of  filing  a  petition  for  removal 
in  the  State  court?  We  are  of  opin- 
ion that  it  was  not,  for  more  than 
one  reason.  This  provision  allows 
the  petition  for  removal  to  be  filed 
at  or  before  the  time  when  the  de- 
fendant is  required  by  the  local  law 
or  rule  of  court  '  to  answer  or  plead 
to  the  declaration  or  complaint.' 
These  words  make  no  distinction 
between  different  kinds  of  answers 
or  pleas;  and  all  pleas  or  answers 
of  the  defendant,  whether  in  mat- 
ter of  law  by  demurrer,  or  in  matter 
of  fact,  either  by  dilatory  plea  to 
the  jurisdiction  of  the  court  or  in 
suspension  or  abatement  of  the 
particular  suit,  or  by  plea  in  bar  of 
the  whole  right  of  action,  are  said, 
in  the  standard  books  on  pleading, 
'  to  oppose  or  answer'  tlie  declara- 
tion or  complaint  which  the  defend- 
ant is  summoned  to  meet.  Stephen, 
PI.  1st  Am,  Ed.  60,  62,  63,  70,  71, 
239;  Lawes,  PI.  36.     .     .     . 

"  Construing  the  provision  now  in 
question,  having  regard  to  the  nat- 
ural meaning  of  its  language,  and 
to  the  history  of  the  legislation 
upon  this  subject,  tlie  only  reason- 
able inference  is  that  Congress 
contempl.ated  that  the  petition  for 
removal  should  be  filed  in  the  State 
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decisions  to  the  contrary  by  inferior  Federal  Courts  and  a  State 
court"  are  in  conflict  with  the  views  of  the  Supreme  Court. 

While  a  defendant  need  not  necessarily  file  his  petition 
for  removal  to  a  Federal  Court  in  the  State  court  in  which  a 
suit  was  begun,  but  may,  in  a  proper  case,  file  it  in  any  court 
of  the  State  to  which  the  suit  is  removed, ^'"^  the  time  to  re- 
move the  suit  to  a  Federal  Court  is  governed  by  the  law  or 
rule  of  court  regulating  the  time  for  defendant  to  answer  or 
plead  if  the  suit  had  remained  in  the  court  in  which  it  was 
begun,  and  not  by  the  law  or  rule  fixing  the  time  to  answer 
or  plead  in  the  State  court  to  which  it  has  been  removed. 
The  time  to  remove  the  suit  to  the  Federal  Court  expires 
when  the  time  to  answer  or  plead  would  expire  if  the  suit 
had  remained  in  the  court  in  which  it  was  begun, ^^ 

Where  a  defendant  voluntarily  appears  in  a  State  court 


court  as  soon  as  the  defendant  was 
required  to  make  any  defense  what- 
ever in  that  court,  so  that,  if  the 
case  should  be  removed,  the  validity 
of  any  and  all  of  his  defenses  should 
be  tried  and  determined  in  the  Cir- 
cuit Court  of  the  United  States." 

So  say  other  cases : 

Goldey  v.  Morning  News,  156 
U.  S.  518,  15  Sup.  Ct.  559,  39  L.  517; 

Wabash  Western  K.  Co.  v.  Brow, 
164  U.  S.  271,  17  Sup.  Ct.  126,  41 
L.  431; 

Powers  V.  Chesapeake  &  O.  R. 
Co.,  169  U.  S.  92,  18  Sup.  Ct.  264, 
42  L.  673,  quoted  jyost  §  157,  note  3; 

Wedekind  v.  Southern  Pac.  Co., 
36  Fed.  279,  13  Sawy.  475; 

Tennessee  Coal,  L.  &  T.-B.  Co. 
V.  Waller,  37  Fed.  545; 

McDonald  v.  Hope  Min.  Co.,  48 
Fed.  593; 

Fidelity  Trust  &  S.-V.  Co.  v. 
Newport  News  &  M.  V.  Co.,  70 
Fed.  403; 

First  Littleton  Bridge  Corp,  v. 
Connecticut  River  Lumber  Co.,  71 
Fed.  225; 

Frink  v.  Blackinton  Co,,  80  Fed. 
306; 


Maher  v.  Tower  Hotel  Co.,  94 
Fed.  225. 

"  Lockhart  v.  Memphis  &  L.  R. 
R.  Co.,  38  Fed.  274; 

Mahoney  v.  New  South  B.  &  L. 
Ass'n,  70  Fed.  513; 

Wilson  V.  Winchester  &  P.  R.  Co., 
82  Fed.  15; 

Donahue  v.  Calumet  Fire-Clay 
Co.,  94  Fed.  23; 

Craven  v.  Turner,  82  Me.  383,  19 
Atl.  864. 

'^-Ante  §  152,  auth.  note  12, 

^3  This  seems  to  be  the  literal 
meaning,  as  well  as  the  true  sense, 
of  the  language  of  the  removal  act, 
ante  §  8,  and  it  is  sustained  by  the 
analogous  decision  of  the  Supreme 
Court,  construing  the  act  of  1875, 
ante  §  8,  note  4,  in 

Baltimore  &  O.  R.  Co,  v.  Burns, 
124  U.  S.  165,  8  Sup.  Ct,  421,  31  L. 
.333, 

which  is  cited  as  a  precedent  under 
the  present  act  in 

Powers  V.  Chesapeake  &  O.  R. 
Co.,  169  U.  S.  92,  18  Sup.  Ct.  264, 
42  L,  673,  quoted  post  §  157,  note  3, 
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without  process,  he  may  file  his  petition  for  removal  within 
the  time  in  which  a  defendant  so  appearing  is  required  to 
plead  or  answer  in  such  court,  but  not  afterward. i* 

The  act  of  1875  ^^  required  the  petition  for  removal  of  a 
cause  to  be  filed  in  the  State  court  "  before  or  at  the  term 
at  which  said  cause  could  be  first  tried  and  before  the  trial 
thereof."  ^^  In  the  language  of  the  present  act  fixing  the 
time  to  file  the  petition,  already  quoted  in  this  section,  the 
words  "and  before  the  trial  thereof"  are  omitted.  But  these 
words  are  implied  in  the  present  act.  It  demands  an  earlier 
application  than  the  act  of  1875.  There  can  be  no  removal 
of  a  suit  from  a  State  court  to  a  Circuit  Court  of  the  United 
States  after  the  trial  of  an  issue  of  fact  or  of  law  in  such 
suit  in  the  State  court.^" 


"Conner  v.  Skagit  Cumberland 
Coal  Co.,  45  Fed.  802; 

Martin  v.  Carter,  48  Fed.  596; 

Fidelity  Trust  &  Safety- Vault 
Co.  V.  Newport  News  &  M.  V.  Co., 
70  Fed.  403. 

Where  a  defendant  as  a  con- 
dition of  appearance  exacts  a 
stipulation  from  the  plaintiff  that 
he  shall  have  a  certain  time  to 
plead,  a  petition  for  removal  filed 
within  such  time  is  seasonably 
filed,  although  filed  after  the  time 
when  he  would  have  been  required 
to  answer,  if  the  appearance  had 
been  without  condition. 

Tracy  v.  Morel,  88  Fed.  801. 

Compare 

Parkinson  v.  Barr,  105  Fed.  81. 

^Ante  §8,  note  4. 

^^  The  word  "  trial  "  includes  a 
trial  either  of  an  issue  of  fact  or 
of  an  issue  of  law. 

Alley  V.  Nott,  111  U.  S.  472,  4 
Sup.  Ct.  495,  28  L.  491 ; 

Scharff  v.  Levy,  112  U.  S.  711,  5 
Sup.  Ct.  360,  28  L.  825; 

Gregory  v.  Hartley,  113  U.  S. 
742,  5  Sup.  Ct.  743,  28  L.  1150; 

Laidly  v.  Huntington,  121  U.  S. 
179,  7  Sup.  Ct.  855,  30  L.  883; 


Fisk  V.  Henarie,  142  U.  S.  459, 
12  Sup.  Ct.  207,  35  L.  1080; 

Chicago,  I.  &  N.  P.  R.  Co.  v. 
Minnesota  &  N.  AV.  R.  Co.,  29  Fed. 
337; 

St.  Louis  &  S.  F.  R.  Co.  v. 
Weaver,  35  Kan.  412,  11  Pac.  408, 
57  Am.  R.  176. 

1"  Lookout  Mountain  R.  Co.  v. 
Houston,  32  Fed.  711; 

Hakes  i-.  Burns,  40  Fed.  33; 

Delbanco  v.  Singletary,  40  Fed. 
177,  14  Sawy.  124; 

McDonald  v.  Hope  Min.  Co.,  48 
Fed.  593,  595; 

Fidelity  Trust  &  Safety-Vault 
Co.  V.  Newport  News  &  M.  V.  Co., 
70  Fed.  403; 

Maher  v.  Tower  Hotel  Co.,  94 
Fed.  225. 

As  to  what  constitutes  a  trial, 
see  further,  the  discussion  under 
removal  for  prejudice  or  local  in- 
fluence, post  §  187,  auth.  notes  8,  9, 
10. 

There  are  expressions  in  some 
cases  which  seem  to  indicate  that 
the  Courts  entertained  the  view 
that  a  trial  of  an  issue  of  law  will 
not  bar  a  removal,  if  the  petition 
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The  defendant  does  not  waive  his  right  to  file  a  petition 
for  removal  within  the  time  allowed  to  plead  or  answer,  by 
filing  a  demurrer,  answer,  or  other  pleading  before  the  ex- 
piration of  such  time.  It  is  a  trial,  and  not  the  formation 
of  an  issue  of  fact  or  of  law  for  trial,  that  precludes  a  re- 
moval.^^ 

§  154.  A  petition  for  removal  may  he  amended  in  the 
State  court  before,  but  not  after,  tlie  expiration  of  the 
defendant's  time  to  jdead  or  answer. — A  petition  for  re- 
moval may  be  amended  in  the  State  court  before  the  expira- 
tion of  the  time  for  defendant  to  plead  or  answer;  ^  but  when 
the  time  for  him  to  plead  or  answer — and  therefore  the  time 
to  make  and  file  a  petition  for  removal — has  expired,  there 
can  be  no  substantial  amendment  of  the  petition  in  the  State 
court.2 

§  155.  A  second  petition  for  removal  will  not  ordinarily 
be  allowed. — Where  a  defendant  files  a  petition  for  removal 
in  the  State  court  and  the  cause  is  ordered  transferred  to  the 
Circuit  Court  of  the  United  States,  and  the  latter  Court  re- 
mands the  cause  for  defects  in  the  removal  proceedings,  a 
second  petition  for  removal  will  not  be  effective,  whether  the 


be  filed  within  the  statutory  time 
to  plead. 

Tennessee  Coal,  L.  &  T.  B.  Co. 
V.  Waller,  37  Fed.  545; 

Garrard  v.  Silver  Peak  Mines,  76 
Fed.  1. 

18  Gavin  v.  Vance,  33  Fed.  84; 

Conner  v.  Skagit  Cumberland 
Coal  Co.,  45  Fed.  802; 

Minneapolis,  St.  P.  &  S.  S.  M. 
Ry.  Co.  V.  Nestor,  50  Fed.  1,  4; 

Bi-isenden  v.  Chamberlain,  53 
Fed,  307; 

Duncan  v.  Associated  Press,  81 
Fed.  417; 

Whiteley  Malleable  Castings  Co. 
V.  Sterlingworth  Railway  S.  Co.,  83 
Fed.  853; 

Champlain  Const.  Co.  v.  O'Brien, 
104  Fed.  930. 

§  154. 

1  Mitchell  V.  Smale,  140  U.  S.  406,  i 


11  Sup.  Ct.  819,35  L.  442; 

Hardwick  v.  Kean,  95  Ky.  563,  26 
S.  W.  5S9. 

-Carson  &  Rand  Lumber  Co.  v. 
Holtzclaw,  44  Fed.  785; 

Brigham  v.  C.  C.  Thompson  Lum- 
ber Co.,  55  Fed.  881; 

Security  Co.  v.  Pratt,  65  Conn. 
161,  32  Atl.  396. 

Contra, 

Freeman  v.  Butler,  30  Fed.  1 ; 

Guinault  v.  Louisville  &  N.  R. 
Co.,  41  La,  Ann.  571,  6  So.  850; 
s.  c,  42  La.  Ann.  52,  7  So.  62. 

Compare 

Roberts  v.  Pacific  &  A.  Ry.  & 
Nav.  Co.,  104  Fed.  577. 

As  to  when  a  petition  for  removal 
may  be,  and  when  it  may  not  be, 
amended  in  the  Federal  Court,  see 
post  §  165. 
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time  to  file  an  original  petition  for  removal  has  expired  or 
not.i 

A  second  petition  for  removal  has  been  held  permissible 
where  the  first  was  based  on  the  ground  that  the  suit  arose 
under  the  laws  of  the  United  States  and  the  Circuit  Court 
remanded  the  suit  because  this  did  not  distinctly  appear  from 
the  complaint,  and  after  the  remand  the  plaintiff  filed  an 
amended  complaint  distinctly  basing  his  right  to  recover  upon 
the  defendants'  violation  of  the  laws  of  the  United  States, 
whereupon  the  second  petition  for  removal  was  filed.^ 

In  one  case,  where  a  suit  embraced  numerous  separable 
controversies,  it  was  held  that  a  sole  defendant  to  one  contro- 
versy, who  filed  a  petition  therefor  and  procured  a  removal, 
on  his  individual  behalf,  too  late  to  be  effective,  by  reason  of 
which  the  suit  was  remanded  by  the  Federal  Court,  might 
afterwards  join  his  partner,  as  the  defendants  to  another  con- 
troversy, in  petitioning  for  a  removal  on  account  of  such 
separable  controversy  to  which  such  partners  were  sole  de- 
fendants, the  time  of  the  partnersliip  to  answer  not  having 
yet  expired,  the  partnership  being  treated  as  a  separate  legal 
entity.^ 

§  156.  TJie  time  to  file  a  petition  for  removal  is  not  ex- 
tended by  ail  extension  of  the  time  to  answer.— The  act 
of  Congress  was  intended  to  fix  a  time  limit  for  the  filing  of 
a  petition  for  the  removal  of  a  suit  from  the  State  court  in 
which  it  was  begun.     When  the  time  limited  expires,  the 


§  155. 

1  St.  Paul  &  C.  E.  Co.  V.  McLean, 
108  U.  S.  212,  2  Sup.  Ct.  498,  27  L. 
703,  affirming  McLean  v.  St.  Paul  & 
C.  Ry.  Co.,  10  Fed.  Cas.  289,  17 
Blatchf.  363,  26  Int.  Rev.  Rec.  43, 
21  Alb.  Law  J.  47, 14  Am.  Law  Rev. 
163; 

Pope  V.  Cheney,  22  Fed.  177; 

Johnston  v.  Donvan,  30  Fed.  395, 
24  Rlatchf.  274; 

Brigham  v.  C.  C.  Thompson  Lum- 
ber Co.,  55  Fed.  881; 

Frisbie  v.  Chesapeake  &  O.  R. 
Co.,  59  Fed.  369; 


Smith  V.  Travelers'  Ins.  Co.,  73 
Fed.  513; 

Nichols  V.  Stevens,  123  Mo.  96,  25 
S.  W.  578,  27  S.  W.  613,  45  Am.  St. 
R.  514; 

Thatcher  ».  McWilliaras,  47  Ga. 
306. 

Contra, 

Freeman  v.  Butler,  39  Fed.  1. 

Compare 

Burnliam  v.  Chicago,  D.  &  M.  R. 
Co.,  4  Fed.  Cas.  768,  4  Dill.  503, 

■^  Bailey  v.  Mosher,  95  Fed.  223. 

(Compare post  §  157. 

■'!  Calderhead  v.  Downing,  103  Fed. 
27. 
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right  to  file  the  petition  expires.  A  plaintiff  may  not  insist 
upon  liis  right  to  take  a  judgment  by  default  against  the  de- 
fendant for  failure  to  answer  within  the  required  time  ;  ])ut 
such  indulgence  does  not  extend  the  time  in  which  the  de- 
fendant may  petition  for  the  removal  of  the  suit.^ 

A  plaintiff  may  even  stipulate  that  defendant  sliall  have 
further  time  to  answer,  without  the  plaintiff  thereby  consent- 
ing that  a  petition  for  the  removal  of  the  suit  to  a  United 
States  Circuit  Court  may  be  filed  after  the  time  limited  there- 
for has  expired.^ 


§  15G. 

1  "  The  statute  is  imperative  that 
the  application  to  remove  must  be 
made  wlieu  the  plea  is  due,  and 
because  a  plaintitf  does  not  take 
advantage  of  his  right  to  take 
judgment  by  default,  it  cannot  be 
propeil}'  held  that  he  thereby  ex- 
tends the  time  for  removal."  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.  v. 
Daughtry,  138  U.  S.  298,  11  Sup. 
Ct.  800,  34  L.  963. 

"^  Judge  Sanborn  said  in 

Ruby  Canyon  Gold  Min.  Co.  v. 
Hunter,  GO  Fed.  305 : 

"The  provision  of  section  3  of 
the  act  of  March  3,  1887,  as  cor- 
rected by  the  act  of  August  13, 
1888  (25  Stat,  433,  1  Supp.  Rev.  St. 
p.  Oil,  §  3),  which  requires  the  peti- 
tion for  removal  to  be  filed  in  the 
State  court  '  at  the  time,  or  any 
time  before  the  defendant  is  re- 
quired by  the  laws  of  the  State  or 
the  rule  of  the  State  court  in  which 
such  suit  is  brought  to  answer  or 
plead  to  the  declaration  or  com- 
plaint of  the  plaintiff,'  is  impera- 
tive, and  requires  the  petition  to 
be  filed  within  the  time  fixed  by 
the  statute  ( where  the  statute  fixes 
it),  or  within  the  time  fixed  by  the 
rule  of  court  (where  the  rule  of 
court  fixes  it),  and  not  within  any 
time  that  a  defendant  may  obtain 
by  stipulation  with  the  plaintiff, 


or  by  order  of  court.  This  con- 
struction secures  uniformity  in  the 
liractice,  prevents  delays,  and  I 
think  is  in  accord  with  the  evident 
intention  of  Congress.  It  was  not 
within  any  time  that  a  defendant 
might  procure  to  be  given  him  by 
the  court  or  his  opponent,  but 
within  the  time  fixed  by  the  statute, 
that  Congress  intended  the  petition 
should  be  filed." 

Judge  Blodgett  said  in 

Rock  Island  Nat.  Bank  v.  J.  S. 
Keator  Lumber  Co.,  52  Fed.  897, 
after  discussing  the  time  to  answer 
in  that  case: 

"  It  is,  therefore,  clear  from  the 
statutes  of  Illinois  that  these  de- 
fendants were  required  to  plead, 
and  by  the  Federal  statutes  in  re- 
gard to  the  removal  of  cases  they 
were  required  to  file  their  applica- 
tion for  removal,  on  the  5th  day 
of  September.  But  it  is  insisted 
that,  inasmuch  as  the  time  for 
these  defendants  to  plead  was  ex- 
tended by  an  order  of  court,  and 
application  for  removal  was  made 
before  the  expiration  of  that  exten- 
sion, therefore  the  application  for 
removal  was  made  in  apt  time.  I 
do  not  concur  in  this  view.  The 
statute  requiring  the  application 
for  removal  to  be  made  at  or  before 
the  time  the  defendant  is  required 
to  plead  has  been  held  to  be  impera- 
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The  better  reason,  if  not  the  weight  of  authority,  sustains 
the  theory  that  the  State  court  in  which  a  suit  is  pending 
cannot,  by  an  order  extending  the  time  for  the  defendant  to 
answer,  or  otherwise,  enlarge  the  time  within  which  a  peti- 
tion for  removal  may  be  filed.^     There  are,  however,  respect- 


tive.  Austin  r.  Gagan,  39  Fed.  62(), 
14  Sawy.  151,  5  L.  K.  A.  470;  Velie 
V.  Manufacturers'  Ace.  ludeiimity 
Co.,  40  Fed.  545;  Rogers  v.  Van 
Nortwick,  45  Fed.  513.  These  de- 
fendants, then,  were  in  default, 
and  had  lost  their  right  of  removal 
on  the  13th  day  of  September,  when 
the  rule  extending  the  time  to  plead 
was  entered  in  pursuance  of  the 
stipulation  of  the  complainant; 
and  I  cannot  see  how  this  stipula- 
tion, or  the  order  of  court  made  in 
pursuance  thereof,  can  be  con- 
strued to  restore  to  the  defendants 
the  right  of  removal  which  they 
had  lost.  The  complainant  may 
have  been  entirely  willing  that 
these  defendants  should  have  the 
right  to  i)ut  in  any  defense  which 
they  might  have  in  the  State  court, 
but  a  mere  agreement  to  that  effect 
is  not  and  cannot,  in  justice,  be 
held  to  waive  or  restore  to  the 
defendants  the  right  of  removal 
which  they  had  lost." 

Other  cases  holding  that  an  ex- 
tension of  the  time  to  answer  by 
agreement  of  the  parties  does  not 
extend  the  time  to  file  the  petiti(m: 

Dixon  V.  Western  U.  Tel.  Co.,  38 
Fed.  377,  14  Sawy.  17; 

Austin  V.  Gagan,  39  Fed.  626,  14 
Sawy.  151,  5  L.  R.  A.  476; 

Velie  V.  Manufacturers'  Ace.  In- 
dem.  Co.,  40  Fed.  .545; 

Martin  v.  Carter,  48  Fed.  596; 

Price  V.  Lehigh  Val.  K.  Co.,  65 
Fed.  825; 

Schipper  v.  Consumer  Cordage 
Co.,  72  Fed.  803; 


Fox  V.  Southern  Ry.  Co.,  80  Fed. 
945. 

Contra : 
^  Simonson  v.  Jordon,  30  Fed.  721, 
2*4  Blatchf.  374; 

Chiatovich  v.  Hanchett,  78  Fed. 
193; 

Mayer  v.  Ft.  Worth  &  D.  0.  R. 
Co.,  93  Fed.  601. 

The  Courts  which  hold  that  a 
valid  stipulation  to  extend  the  time 
to  answer  extends  the  time  to  re- 
move, do  not  sanction  a  removal 
where  the  extension  of  time  was 
invalid  under  the  laws  of  the  State. 

Dwyer  v.  Peshall,  32  Fed.  497. 

^  The  rule  that  the  State  court 
cannot  extend  the  time  for  removal 
by  an  order  extending  the  time  to 
answer  is  asserted  in  the  following 
cases,  but  in  several  of  them  its 
statement  was  not  necessary  to  the 
decision: 

Hurd  y.  Gere,  38  Fed.  537; 

Austin  V.  Gagan,  39  Fed.  626,  14 
Sawy.  151,  5  L.  K.  A.  476; 

Delbanco  v.  Singletary,  40  Fed. 
177,  14  Sawy.  124; 

Velie  V.  Manufacturers''  Ace. 
Indrm.  Co.,  40  Fed.  545; 

Spancjler  v.  Atchison,  T.  &  S.  F.  R. 
Co.,  42  Fed.  305; 

Egau  V.  Chicago,  M,  &  St.  P.  Ry. 
Co.,  53  Fed.  675; 

Brighamu.  C.  C.  Thompson  Lum- 
ber Co.,  55  Fed.  881; 

Ruby  Canyon  Gold  Min.  Co.  v. 
Hunter,  60  Fed.  305,  quoted  in  pre- 
ceding note; 

Daugherty  v.   Western    U.   Tel. 
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able  decisions  to  the  contrary ;  and  the  question  has  not  been 
determined  by  the  Supreme  Court."* 

^  157.  Aineudiiieiits  to  the  pleadings  do  not  ordinarily 
affect  the  time  for  removal ;  but  where  jdaintiff,  by 
amending  his  complaint,  transforms  a  non-removable  case 
into  a  removable  one,  the  time  within  which  defendant 
may  file  a  petition  for  removal  continues  until  such 
amended  complaint  should  be  answered. — A  plaintiff  may, 
as  a  matter  of  right,  or  by  leave  of  the  State  court  in  which 
a  suit  is  pending,  upon  a  proper  showing  of  cause  therefor, 
amend  his  complaint.^     But  an  amendment  of  his  complaint 


Co.,  61  Fed.  138,  quoted  in  §  153, 
note  8; 

Friuk  V.  Blackinton  Co.,  80  Fed. 
306; 

Security  Co.  v.  Pratt,  65  Conn. 
161,  32  Atl.  396; 

Williams  v.  Southern  Bell  Tel. 
&  T.  Co.,  116  N.  C.  558,  21  S.  E. 
298; 

Howard  v.  Southern  Ry.  Co.,  122 
N.  C.  944,  29  S.  E.  778; 

Northwestern  &  P.  H.  Bank  v. 
Suksdorf,  15  Wash.  475,  46  Pac. 
1027. 

Upon  the  same  principle,  it  was 
held  under  the  act  of  1875,  ante 
§  8,  note  4,  that  the  time  to  remove 
was  not  extended  by  a  continuance 
of  the  cause  or  the  granting  of  fur- 
ther time  to  plead  in  the  State 
court. 

Pullman  Palace  Car  Co.  v.  Speck, 
113  U.  S.  84,  5  Sup.  Ct.  374,  28  L. 
925; 

Wilkinson  v.  Delaware,  L.  &  W. 
Ry.  Co.,  23  Fed.  561; 

Chrissenger  v.  Democrat,  22  Fed. 
753; 

Murray  v.  Holden,  2  Fed.  740,  1 
McCr.  341 ; 

Atlee  V.  Potter,  2  Fed.  Cas.  189, 
4  Dill.  5.59,  11  West.  Jur.  617; 

Gurnee  v.  Brunswick,  11  Fed. 
Cas.  117,  1  Hughes  270,  1  Va.  Law 
J.  301. 


Contra, 

Winberg  v.  Berkeley  Co.  Ry.  & 
L.  Co.,  29  Fed.  721. 

*  Rycroft  v.  Green,  49  Fed.  177; 

People's  Bank  y.  Aetna  Ins.  Co., 
53  Fed.  161; 

Wilcox  &  Gibbs  Guano  Co.  v. 
Phoenix  Ins.  Co.,  60  Fed.  929; 

Allmark  v.  Platte  S.  S.  Co.,  76 
Fed.  614. 

It  is  the  settled  rule  in  the  Second 
Circuit  that  an  extension  of  time 
to  answer  by  an  order  of  the  State 
court  extends  the  time  to  remove 
the  suit. 

Lord  V.  Lehigh  Val.  R.  Co.,  104 
Fed.  929. 

It  is  intimated,  rather  than  de- 
cided, in 

Turner  v.  Illinois  Cent.  R.  Co., 
55  Fed.  689, 

that  an  order  of  the  State  court, 
extending  the  time  to  answer,  ex- 
tends, for  a  like  period,  the  time 
to  file  a  petition  for  removal;  but 
the  Court  remanded  the  case,  there 
having  been  no  order  for  an  exten- 
sion of  time. 

§157. 

1  Northern  Pac.  R.  Co.  v.  Austin, 
135  U.  S.  315,  10  Sup.  Ct.  758,  34 
L.  218;  s.  c,  Austin  v.  Northern 
Pac.  R.  Co.,  34  Minn.  473,  26  N.  W. 
607. 
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by  the  plaintiff  does  not,  ordinarily,  affect  the  time  in  which 
a  removal  may  be  had  upon  the  petition  of  the  defendant. 
The  "declaration  or  complaint"  mentioned  in  the  statute,  is 
the  original,  and  not  an  amended,  one.^ 

Where  the  plaintiff,  by  an  amendment  of  his  complaint  in 
the  State  court,  transforms  a  non-removable  case  into  a  re- 
movable one,  the  suit  may  be  removed  by  the  defendant  if 
he  act  promptly.3     The  time  within  which  the  defendant 


2Kaitel  i:  Wylie,  38  Fed.  865; 

Gregory  v.  Boston  Safe-Deposit 
&  T.  Co.,  88  Fed.  3; 

Painter  i\  New  River  Mineral  Co., 
98  Fed.  544; 

Beyer  i\  Soper  Lumber  Co.,  16 
Wis.  145,  44  N.  W.  750,  833. 

In  Painter  v.  New  River  Mineral 
Co.,  supra,  the  Court  said,  p.  548: 

"  The  petition  for  removal  of  the 
original  action  not  having  been  filed 
within  the  time  prescribed  within 
the  statute,  and  the  amended  dec- 
laration not  making  a  new  cause 
of  action,  the  case  must  be  re- 
manded to  the  State  court." 

3  In 

Powers  V.  Chesapeake  &  O.  R. 
Co.,  169  U.  S.  92,  18  Sup.  Ct.  264, 
42  L.  673, 
the  Supreme  Court  said : 

"The  existence  of  diverse  citi- 
zenship, or  other  equivalent  ccmdi- 
tion  of  jurisdiction,  is  fundamental; 
the  want  of  it  will  be  taken  notice 
of  by  the  Court  of  its  own  motion, 
and  cannot  be  waived  by  either 
party.  Mansfield,  C.  &  L.  M.  Rail- 
way Co,  V.  Swan,  111  U.  S.  379,  4 
Sup.  Ct.  510,  28  L.  462.  But  the 
time  of  filing  a  petition  for  removal 
is  not  essential  to  the  jurisdiction; 
the  provision  on  that  subject  is,  in 
the  words  of  Mr.  Justice  Bradley, 
'but  modal  and  formal,'  and  a  fail- 
ure to  comply  with  it  may  be  tlie 
subject  of  waiver  or  estoppel. 
Ayers  v.   Watson,    113   U.  S.  594, 


597-599,  5  Sup.  Ct.  641,  28  L.  1093, 
1095;  Northern  Pacific  Railroad 
Co.  V.  Austin,  135  U.  S.  315,  318,  10 
Sup.  Ct.  758,  34  L.  218;  Martina. 
Baltimore  &  Ohio  Railroad  Co. 
[Gerliug  v.  Baltimore  &  O.  R.  Co.], 
151  U.  S.  673,  688-691,  14  Sup.  Ct. 
533,  38  L.  311,  317-318;  Connell  v. 
Smiley,  156  U.  S.  335,  15  Sup.  Ct. 
353,  39  L.  443. 

"  Undoubtedly  when  the  case,  as 
stated  in  the  plaintiff's  declaration, 
is  a  removable  one,  the  defendant 
should  file  his  petition  for  removal 
at  or  before  the  time  when  he  is 
required  by  the  law  or  practice  of 
the  State  to  •  make  any  defense 
whatever  in  its  courts.  Edrington 
V.  Jefferson,  111  U.  S.  770,  4  Sup. 
Ct.  683,  28  L.  594;  Baltimore  & 
Ohio  Railroad  Co.  v.  Burns,  124 
U.  S.  165,  8  Sup.  Ct.  421,  31  L.  333; 
Kansas  City,  Ft.  S.  &  M.  Railroad 
Co.  V.  Daughtry,  138  U.  S.  298,  11 
Sup.  Ct.  306,  34  L.  963;  Martin 
V.  Baltimore  &  Ohio  Railroad  Co. 
[Gerling  v.  Baltimore  &  O.  R.  Co.], 
151  U.  S.  073,  680-087,  14  Sup.  Ct. 
533,  38  L.  311,  316. 

"But  it  by  no  means  follows, 
when  the  case  does  not  become  in 
its  nature  a  removable  one  until 
after  the  time  nientioned  in  the  act 
has  expired,  that  it  cannot  be  re- 
moved at  all. 

"In  Northern  Pacific  Railroad 
Co.  V.  Austin,  135  U.  S.  315,  10  Sup. 
Ct.  758,  34  L.  218,  where  a  plaintiff 
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may  petition  for  a  lenioval  begins  when  such  amendment  is 
made,  and  it  seems  clear  upon  principle  and  in  analogy  to 


suing  iu  au  inferior  court  of  a  State 
had  laid  his  damages  at  less  tliau 
the  sum  necessary  to  authorize  a 
removal  into  the  Circuit  Court  of 
the   United    States  and   was   per- 
mitted at  the  trial  to  increase  the 
ad  damnum    above  that  sum,  and 
judgment  of  the  district  court  was 
affirmed  by  the  highest  court  of  the 
state,  a  writ  of  error   to  that  court 
was  dismissed  by  this  Court,  solely 
because  no  application  for  removal 
had  been  made  after  the  allowance 
of  the  amendment;  and  the  Chief 
Justice,  in  delivering  the  opinion, 
said:  'If  the  application  had  been 
made,    the    question    would    then 
have  arisen  whether  it  came  too 
late  under  the  circumstances.     The 
defendant  was  not  entitled  to  re- 
move the  suit  as  originally  brought, 
"before  or  at  the  term  at  which 
such  cause  could  be  first  tried,  and 
before  the  trial  thereof."     But  the 
objection    to    removal,    depending 
upon  the  absence  of  the  jurisdic- 
tional amount,  was  obviated  by  the 
amendment.      As  the  time  within 
which  a  removal  must  be  applied 
for  is  not  jurisdictional,  but  modal 
and  formal  (Ayers  v.  Watson,   113 
U.  S.  594,  598,  5  Sup.  Ct.  641,  28  L. 
1093,  1094),  it  may,  though  obliga- 
tory to  a  certain  extent,  be  waived. 
And  as,  where  a  removal  is  effected, 
the  party  who  obtains  it  is  estopped 
upon  the  question  of  the  time,  so, 
if  the  conduct  of  the  plaintiff  in  a 
given  case  were  merely  a  device  to 
prevent  a  removal,  it  might  be  that 
the  objection  as  to  time  could  not 
be  raised  by  him.'     135  U.  S.  318, 
10  Sup.  Ct.  758,  34  L.  219. 

"  The  question  whether  a  defend- 
ant may  file,  in  the  State  court  in 
w^hich  the  suit  was  commenced,  a 
29 


petition  for  removal  after  the  time 
mentioned  in  the  act  of  Congress 
has  elapsed,  in  a  case  which  was 
not  removable  when  that  time  ex- 
pired, is  now  directly  presented  for 
adjudication;  and    the  answer  to 
this  ([uostion    depends    upon  the 
terms  and  eli'ect  of  the  act  in  force 
when  these  proceedings  took  place. 
"In  order  to  warrant  a  removal 
from  the  court  of    a  State  into  a 
Circuit  Court  of  the  United  States, 
according  to  the  terms  of  that  act, 
the  necessary   diverse    citizenship 
or  other  foundation  of  the  jurisdic- 
tion of  the  Circuit  Court  of  the 
United   States   must  exist.      It  is 
only  when    that  does    exist  that 
'any  party  entitled  to  remove  any 
suit    .     .     .     may  make  and  file  a 
petition  in  such  suit  in  such  State 
court  at  the  time,  or  at  any  time 
before  the  defendant  is  required  by 
the  laws  of  the  State,  or  the  rule 
of  the  State  court  in  which  such 
suit  is  brought,  to  answer  or  plead 
to  the  declaration  or  complaint  of 
the   plaintiff,    for  the   removal   of 
such  suit  into  the  Circuit  Court  to 
be  held  in  the  District  where  such 
suit  is  pending,'  and  to  give  bond 
to  file  a  copy  of  the  record  in  that 
Court  '  on  the   first  day  of  its  then 
next  session.'      Act  of    March   3, 

1887  (24  Stat,  at  L.  552,  chap.  373), 
as  corrected  by  act  of  August  13, 

1888  (25  Stat,  at  L.  433,  chap.  866). 
"This  provision  clearly  manifests 

the  intention  of  Congress  that  the 
petition  for  removal  should  be  filed 
at  the  earliest  possible  opportunity. 
But,  so  long  as  there  does  not  ap- 
pear of  record  to  be  any  removable 
controversy,  no  party  can  be  en- 
titled to  remove  it,  and  the  provis- 
i  ion  of   the   act  of  Congress,  that 
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the  statute  fixing  the  time  when  the  petition  for  removal 
shall  be  filed  that  it  continues  in  any  event  until  the  expira- 


'  any  party  entitled  to  remove  any 
suit  .  .  .  may  make  and  file  a 
petition  for  removal'  at  or  before 
the  time  when  he  is  required  to 
make  answer  to  the  suit,  cannot  be 
literally  applied.  To  construe  that 
provision  as  restricting  to  the  time 
prescribed  for  answering  the  dec- 
laration the  removal  of  a  case 
which  is  not  a  removable  one  at 
that  time,  would  not  only  be  incon- 
sistent with  the  words  of  the  stat- 
ute; but  it  would  utterly  defeat  all 
right  of  removal  in  many  cases;  as, 
for  instance,  whenever  citizens  of 
the  same  State  as  the  plaintiff  were 
joined  as  defendants  through  an 
honest  mistake,  not  discovered  by 
the  plaintiff  until  after  the  time 
prescribed  for  answering;  or  when- 
ever a  personal  injury  was  sup- 
posed, at  the  time  of  bringing  an 
action  therefor,  to  be  a  compara- 
tively trifling  one,  which  might  be 
fully  compensated  by  a  sum  much 
less  than  82,000,  and  was  after- 
wards discovered  to  be  so  much 
graver  that  there  could  be  no  doubt 
of  the  power  and  the  duty  of  the 
court  to  allow  an  amendment  in- 
creasing the  ad  damnum. 

"  The  reasonable  construction  of 
the  act  of  Congress,  and  the  only 
one  which  will  prevent  the  right 
of  removal,  to  which  the  statute 
declares  the  party  to  be  entitled, 
from  being  defeated  by  circum- 
stances wholly  beyond  his  control, 
is  to  hold  that  the  incidental  pro- 
vision as  to  the  time  must,  when 
necessary  to  carry  out  the  purpose 
of  the  statute,  yield  to  the  princi- 
pal enactment  as  to  the  right;  and 
to  consider  the  statute  as,  in  inten- 
tion and  effect,  permitting  and  re- 
quiring   the    defendant    to   file   a 


petition  for  removal  as  soon  as  the 
action  assumes  the  shape  of  a  re- 
movable case  in  the  court  in  which 

'  it  was  brought. 

i  "  The  result  is  that,  when  this 
plaintiff  discontinued  his  action  as 
against  the  individual  defendants, 

I  the  case  for  the  first  time  became 

such  a  one  as,  by  the  express  terms 

of  the  statute,  the  defendant  rail- 
I 
j  way  company  was  entitled  to  re- 

jmove;  and   therefore   its    petition 
!  for     removal,    filed     immediately 
i  upon    such     discontinuance,    was 
filed  in  due  time." 
In 

Yarde  v.  Baltimore  &  O.  R.  Co., 
I  57  Fed.  913,  915, 
I  the  Court  said: 

I  "  The  right  of  removal  is  secured 
by  the  Constitution  and  laws  of  the 
United  States  whenever  the  rcqui- 
1  site  diversity  of  citizenship  exists, 
■  and  tlie  matter  in  dispute  exceeds, 
exclusive  of  interest  and  costs,  the 
sum  or  value  of  §2,000.  This  right 
cannot  be  defeated  by  any  artifice, 
evasion,  or  omission.  If  at  any 
time  during  the  progress  of  an  ac- 
tion in  a  State  court,  by  amend- 
ment or  otherwise,  a  cause  of  action 
not  before  removable  is  changed  or 
converted  into  one  which  is  prop- 
erly removable,  the  defendant, 
whether  an  alien  or  a  citizen  of 
another  State  than  that  of  which 
the  plaintiff  is  a  citizen,  has  the 
right  to  file  his  petition  and  bond, 
and  secure  a  removal  of  the  cause 
into  the  proper  Federal  Court.  It 
has  often  been  held  that  if  the  de- 
fendant have  a  right  to  the  removal, 
he  cannot  be  deprived  of  it  by  the 
allowance  by  the  State  court  of  an 
amendment  reducing  the  sum 
claimed  after  the  right  of  removal 
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tion  of  the  time  in  which,  by  the  hiw  of  the  State  or  the  rule 
of  the  State  court,  the  defendant  may  answer  or  plead  to 
such  amended  complaint.^  A  petition  and  bond  filed  after 
the  expiration  of  the  time  fixed  for  defendant  to  answer  or 
plead  to  the  amended  complaint  come  too  late,  unless  the 
time  fixed  is  so  short  as  to  deny  to  the  defendant  a  reasona- 
ble time  in  which  to  prepare  and  file  a  petition  and  bond.^ 

The  transformation  of  a  non-removable  suit  into  one  that 
is  removable  is  sometimes  made  by  an  increase  of  the  amount 
for  which  the  plaintiff  sues.^  It  has  been  done  by  the  dis- 
missal of  the  suit  as  to  such  defendants  as  reside  in  the  State 
in  which  the  suit  was  brought,  leaving  it  pending  in  the 
State  court  against  a  non-resident  defendant  alone  J     It  has 


is  complete.  Kanouse  v.  Martin, 
15  How.  198,  14  L.  600.  Tlie  con- 
verse of  this  proposition  must  be 
true, — that  a  defendant  not  enti- 
tled to  removal,  v?ho  becomes  enti- 
tled to  it  by  reason  of  an  amendment 
of  the  complaint  allowed  by  the 
State  court,  may  remove  the  cause, 
although  the  time  has  elapsed 
within  which  his  removal  of  the 
cause  ought  to  have  been  asked 
for,  if  he  promjitly  files  his  peti- 
tion and  bond  after  such  amend- 
ment has  been  made." 

The  same  general  principle  is  as- 
serted and  applied  in 

GuaranteeCo.il.  Hanway, — C,  C. 
A.—,  10-4  Fed.  369. 

*Endeis  v.  Lake  Erie  &  W.  R. 
Co.,  101  Fed.  202. 

SEnders  v.  Lake  Erie  &  W.  R. 
Co.,  101  Fed.  202. 

The  rule  of  the  State  court  in- 
volved in  that  case  (there  being  no 
statute  applicable)  is  as  follows: 

"  14.  Unless  a  longer  time  is 
given  by  the  court  for  good  cause 
showu,  answers  will  be  due  in  all 
cases  upon  the  next  day  after  the 
entry  of  a  rule  to  answer."  Rules 
of  Practice,  Tipton  Circuit  Court, 
p.  3. 


The  Federal  Court  said : 

"  In  the  present  case  the  rule  of 
the  State  court  is  not  open  to  the 
objection  that  tlie  time  limited  was 
unreasonably  short.  The  defend- 
ant failed  to  file  its  petition  and 
bond  for  removal  until  after  the 
expiration  of  the  time  fixed  by  the 
rule  of  the  State  court  for  the  de- 
fendant to  answer  or  plead  to  the 
amended  complaint,  and  therefore 
the  application  came  too  late." 
Enders  v.  Lake  Erie  &  W.  R.  Co., 
supra,  p.  203. 

^  Huskins  v.  Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.,  37  Fed.  504,  3  L.  R. 
A.  545; 

Evans  v.  Dillingham,  43  Fed.  177, 
180; 

Henderson  v.  Cabell,  43  Fed.  257; 

Enders  v.  Lake  Erie  &  W.  R.  Co., 
101  Fed.  202. 

Compare 

Henderson  v.  Cabell,  83  Tex.  541, 
19  S.  W.  287. 

'•  Powers  v.  Chesapeake  &  O.  R. 
Co.,  169  U.  S.  92,  18  Sup.  Ct.  264, 
42  L.  673,  affirming  s.  c,  65  Fed. 
129,  quoted  in  note  3  to  this  sec- 
tion; 

Hukill  V.  Chesapeake  &  O.  R.  Co., 
65  Fed. 138; 
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been  done,  too,  by  a  change  of  the  subject-matter,  as  where 
the  original  complaint  was  based  upon  the  common  law,  and 
the  amended  complaint  upon  an  act  of  Congress ;  ^  or,  as  in 
another  case,  where  the  original  complaint  was  filed  against 
a  defendant  individually,  and  the  amended  complaint  was 
filed  against  him  as  receiver  or  agent  of  a  National  bank.^ 

If  the  complaint  in  a  case  is  so  radically  amended  as  to 
subject-matter  as  to  make  substantially  a  new  suit,  and  the 
suit  so  made  is  a  removable  one,  it  may  be  removed,  whether 
the  original  was  removable  or  not.  The  original  suit  is,  in 
effect,  dismissed,  and  a  new  one  brought  by  filing  an  amended 
complaint  based  upon  a  different  subject-matter.  The  time 
for  removal  begins  to  run  in  such  cases  from  the  time  of  the 
amendment,  and  expires  with  the  time  to  answer  the  amended 
complaint,  as  in  cases  already  cited.^*^ 

The  time  for  defendant  to  plead,  referred  to  in  the  statute 
as  fixing  the  limit  of  time  for  removal,  is  the  time  when  the 
defendant  should  file  his  original  pleading.  The  right  to  file 
an  amended  answer  in  the  State  court,  or  the  actual  filing  of 
one,  does  not  extend  the  time  to  remove  the  suit  from  the 
State  to  a  Federal  Court.^^ 


Cookerly  v.  Great  Northern  K. 
Co.,  70  Fed.  277; 

Doremus  v.  Root,  94  Fed.  760. 

Where  plaintiff,  in  good  faith, 
sues  two  defendants  jointly — one 
a  resident,  the  other  a  non-resident 
— and  the  State  court  upon  the 
trial  directs  a  verdict  for  the  resi- 
dent defendant,  the  non-resident 
does  not  then  become  entitled  to  a 
removal. 

"Whitcomb  v.  Smithson,  175  U.  S. 
635,  20  Sup.  Ct.  248,  44  L.  303,  fol- 
lowed in  McGilvray  v.  Knott,  179 
U.  S.  680,  21  Sup.  Ct.  — ,  45  L.  — , 
affirming  Knott  v.  McGilvray,  124 
Cal.  128,  56  Pac.  789. 

8  Bailey  v.  Mosher,  95  Fed.  223. 

8  Guarantee  Co.  v.  Hanway,  — 
0.  C.  A.  — ,  104  Fed.  369. 

10 "  There  is  no  question  in  my 
mind  that,  where  an  amended  peti- 


tion makes  a  substantially  different 
suit  from  the  original  petition,  the 
limitation  as  to  the  time  witliin 
which  the  petition  for  removal  can 
be  presented  should  relate  to  the 
new  pleading  of  the  plaintiff." 
Evans  v.  Dillingham,  43  Fed.  177, 
180. 

The  text  is  also  sustained  by 

Mattoont-.  Reynolds,  62  Fed.  417; 

Mecke  v.  Valley  Town  Min.  Co., 
89  Fed.  209,  affirmed  s.  c,  subnom. 
Mecke  v.  Valley  town  Min.  Co.,  35 
C.  C.  A.  151,  93  Fed.  697; 

Painter  v.  New  River  Mineral  Co., 
98  Fed.  544. 

11  Doyle  V.  Beaupre,  39  Fed.  289. 

"  By  the  true  construction  of  the 
new  act,  a  defendant  must  file  his 
petition  within  the  time  in  which 
by  the  laws  of  the  State  or  the  rules 
of  the  State  court,  he  is  required  to 
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When  the  pendente  lite  successor  in  interest  of  an  original 
defendant  is  substituted  for  him,  or  other  parties  voluntarily 
intervene,  in  a  suit  in  a  State  court,  the  time  to  remove  ex- 
pires when  the  time  to  plead  or  answer  would  expire,  if  there 
had  been  no  such  substitution  or  intervention. ^^ 

§  158.  Where  a  part  only  of  the  defeiidants  in  a  remova- 
ble suit  have  been  served  with  process,  the  defendant  or 
defendants  so  served  may  remove  t!ie  suit  in  apt  time. — 
Where  a  suit  is  a  removable  one,  but  only  a  part  of  the  de- 
fendants have  been  served  with  process  in  such  suit  in  the 
State  court,  the  defendant  or  defendants  served  may  remove 
the  suit.^    If,  however,  the  suit  as  brought  in  the  State  court 


serve  or  file  liis  original  answer  or 
plea,  not  within  tlie  time  when  he 
is  required  or  may  elect  to  file  an 
amended  or  supplemental  answer." 
Wot>lf  V.  Chisolm,  30  Fed.  881,  24 
Blatchf.  405. 

It  was  held  under  the  act  of  1875, 
ante  §  8,  note  4,  that  the  time  To 
remove  a  suit  could  nut  be  extended 
by  the  defendants  by  filing  amended 
answers,  and  the  reasoning  of  the 
Court  applies  as  well  under  the 
present  act. 

Edrington  v.  Jefferson,  111  U.  S. 
770,  4  Sup.  Ct.  683,  28  L.  594; 

Phoinix  Mut.  Life  Ins.  Co.  v. 
Walrath,  117  U.  S.  365,  6  Sup.  Ct. 
768,  29  L.  924. 

So  it  was  held  in 

Babbitt  u.  Clark,  103  U.  S.  006,  26 
L.  507, 

under  that  act  that  the  time  to  re- 
move was  not  extended  by  the  plain- 
tiff filing  replies  out  of  time. 

i-i  Cable  V.  Ellis,  110  U.  S.  389,  4 
Sup.  Ct.  85,  28  L.  186; 

Farmers'  &  Mer.  Nat.  Bank  «. 
Schuster,  52  U.  S.  App.  612,  29  C. 
0.  A.  649,  86  Fed.  161 ; 

Hakes  v.  Burns,  40  Fed.  33. 

"  A  substituted  party  comes  into 
a  suit  subject  to  all  the  disabilities 
of  him  whose  place  he  takes,  so  far 
as    the   right  of    removal   is  con- 


cerned." Houston  &  T.  C.  K.  Co. 
v.  Shirley,  111  U.  S.  358,  4  Sup.  Ct. 
472,  28  L.  455. 

"If  a  right  of  removal  has  once 
existed,  but  has  been  terminated 
by  lapse  of  time,  or  by  a  failuie  to 
exercise  the  right  within  the  time 
limited  by  the  statute,  it  cannot  be 
availed  of  by  one  who  causes  him- 
self to  be  associated  with  or  sub- 
stituted for  the  defendant,  against 
whom  the  bar  of  time  has  taken 
effect."  Burnham  v.  First  Nat. 
Bank,  10  U.  S.  App.  485,  3  C.  C.  A. 
480,  53  Fed.  103. 

Cuntra, 

Speckart  v.  German  Nat.  Bank, 
85  Fed.  12; 
but  this  case  was  reversed, 

Speckert  u.  German  Nat.  Bank, 
.38  C.  C.  A.  682,  98  Fed.  151, 
the  Circuit  Court  of  Appeals  decid- 
ing that  the  intervening  defendant 
had  no  right  at  all  to  remove  the 
suit,  and  the  question  of  time  was 
not  discussed. 

As  to  the  right  of  intervening  or 
substituted  parties  to  remove,  as 
distinguished  from  the  time  to  re- 
move, consult  ante  §  135. 

§  158. 

1  Tremper  v.  Schwabacher,  84  Fed. 
413,  416; 

Walker  v.  Richards,  55  Fed.  129; 
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would  not  be  removable  when  service  was  had  in  such  court 
on  all  the  defendants,  a  part  of  the  defendants  served  cannot 
procure  a  removal  because  the  suit  would  have  been  a  re- 
movable one,  if  the  defendants  not  served  had  been  omitted  as 
parties. 2 

The  defendant  or  defendants  served  must  petition  for  a 
removal  before  the  expiration  of  the  time  to  answer  or  plead 
to  the  declaration  or  complaint,  the  same  as  if  such  defendants 
served  were  the  sole  defendants.^  A  defendant  subsequently 
served  with  process  in  the  State  court  cannot  remove  the 
suit  after  the  expiration  of  the  time  for  the  defendant  first 
served  to  file  a  petition  and  bond  for  removal.* 

The  proceedings  to  be  had  in  such  a  case  after  removal  are 
discussed  in  a  subsequent  section.^ 


Fallis  V.  Mc Arthur,  8  Fed.  Cas. 
976,  1  Bond  100; 

Ex  parte  Giiard,  10  Fed.  Cas.  436, 
3  Wall.  Jr.  263,  19  Leg.  Int.  412; 

Vandevoort  v.  Palmer,  4  Duer 
(N.  T. )  677. 

Some  cases  say  that  sucli  a  pro- 
ceeding removes  the  suit  only  as  to 
the  petitioning  defendants,  and 
that  the  other  defendants  must  ap- 
pear in  the  State  court,  either  vol- 
untarily or  after  the  service  of  proc- 
ess, and  remove  the  suit  as  to 
themselves,  before  the  Federal 
Court  can  proceed. 

Field  V.  Lownsdale,  9  Fed.  Cas. 
20,  Deady  288; 

Ward  V.  Arredendo,  29  Fed.  Cas. 
167,  1  Paine  410. 

The  author  thinks  these  cases  do 
not  correctly  state  the  law;  see 
post  §  207. 

2  Patchin  v.  Hunter,  38  Fed.  51 ; 

Ames  V.  Chicago,  S.  F.  &  C.  Ry. 
Co.,  39  Fed.  881. 

These  cases  decide  that 

Rev.  St.  U.  S.,  §737, 
does  not  aid  a  removal.     But  it  ap- 
plies in  the  Federal  Court  to  a  case 
properly  removed. 


Post  §  207. 

Contra,  holding  that  defendants 
not  yet  served  may  be  disregarded, 

McHenry  v.  New  York,  P.  &  O. 
R.  Co.,  25  Fed.  65,  a  rankly  erro- 
neous decision. 

^Tremper  v.  Schwabacher,  84 
Fed.  413,  416; 

Walker  v.  Richards,  55  Fed.  129; 

Davis  V.  Tillotson,  48  Fed.  606. 

It  has  been  held,  but  erroneously 
I  think,  that  when  a  complaint  is 
filed  against  one  defendant,  who 
fails  to  remove  the  suit  in  apt 
time,  and  the  complaint  is  after- 
wards amended  by  adding  other 
defendants,  the  suit  may  be  re- 
moved upon  the  joint  petition  of 
all  the  defendants,  notwithstanding 
the  expiration  of  the  time  in  which 
the  original  defendant  alone  could 
remove  it. 

Green  v.  Valley,  101  Fed.  882. 

*  Hamlet  v.  Fletcher,  24  Fed.  305, 
affirmed  by  the  Supreme  Court, 
Fletcher  v.  Hamlet,  116  U.  S.  408, 
6  Sup.  Ct.  426,  29  L.  679. 

^  Post  §  207,  quoting  from 

Fallis  V.  McArthur,  8  Fed.  Cas. 
970,  1  Bond  100. 
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§  159.  A  petition  for  removal  should  state  the  facts  en- 
titling the  defendant  to  remove  the  suit,  and  indicate  the 
theory  of  law  upon  which  defendant  seeks  a  removal A 

petitioner  for  the  removal  of  a  suit  should  allege  the  jurisdic- 
tional facts  in  his  petition  for  removal.^  If  diverse  citizenship 
be  relied  on,  the  citizenship  should  be  pleaded  of  each  party 
to  the  suit.2  It  is  not  sufficient  to  allege  that  the  citizenship 
of  a  party  is  unknown.  Such  allegation  does  not  disclose 
any  right  to  a  removal.-'^ 

Tiie  allegations  of  the  plaintiff's  complaint  (or  petition, 
bill  or  declaration,  as  it  may  be  called)  may  be  considered  in 
aid  of  the  petition  for  removal.*  It  is  not  essential  that  al- 
legations of  jurisdictional  facts  there  made  be  repeated  by 
the  defendant.^  Jurisdictional  facts  appearing  elsewhere  in 
the  record  of  the  State  court  may  aid  the  averments  of  a 
defective  petition  for  removal.^ 


§159. 

i"Such  a  petition  must  state 
facts  sufficient  to  entitle  him  to  have 
the  transfer  made.  This  cannot  be 
done  without  showing  that  the  Cir- 
cuit Court  would  have  jurisdiction 
of  the  suit  when  transferred." 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Ramsey,  22  Wall.  322,  22  L.  823. 

Compare 

Baltimore  &  O.  R.  Co.  v.  Pitts- 
burg, W.  &  K.  R.  Co.,  17  W.  Va. 
812. 

"  We  must  look  primarily  to  the 
petition  for  removal  for  the  facts  of 
jurisdiction."  Adams  v.  May,  27 
Fed.  907,  908. 

^  "  It  must  always  appear  upon 
the  record  that  the  United  States 
Court  has  jurisdiction.  This  is  not 
the  case  here,  since  it  does  not  ap- 
pear that  the  controversy  is  between 
citizens  of  different  States."  Mc- 
Murdyz).  Connecticut  Gen.  Life  Ins. 
Co.,  16  Fed.  Cas.  310,  (5  Ins.  Law  J. 
666,  4  Law  &  Eq.  Rep.  69,  9  Chi. 
Leg.  News  324,  4  Wkly.  Notes  Cas. 
18,  24  Pittsb.  Leg.  J.  154. 


8  Tracy  v.  Morel,  88  Fed.  801. 

*  This  applies  more  especially 
where  the  removal  is  sought  for 
diverse  citizenship.  Where  the  re- 
moval is  sought  because  of  a  Fed- 
eral question,  such  question  must 
arise  upon  the  complaint. 

Ante  §  101. 

5  Bondnrant  v.  Watson,  103  U.  S. 
281,  26  L.  447; 

National  Steamship  Co.  v.  Tug- 
man,  lOQ  U.  S.  118,  1  Sup.  Ct.58,27 
L.  87,  reversing  Tugman  v.  National 
Steamship  Co.,  76  N.  Y.  207; 

Shattuck  V.  North  British  &  Mer. 
Ins.  Co.,  19  IT.  S.  App.  215,  7  C.  C. 
A.  386,  58  Fed.  609; 

Southern  Pac.  Ry.  Co.  v.  HaxTi- 
son,  73  Tex.  103,  11  S.  W.  168; 

Hayes  y.  Todd,  34  Fla.  233,  15  So. 
752. 

6  Chambers  v.  McDougal,  42  Fed. 
694. 

Compare  cases  where  original  ju- 
risdiction was  in  question: 

Gordon  v.  Third  Nat.  Bank,  144 
U.  S.  97,  12  Sup.  Ct.  657,  36  L.  360; 
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The  petition  for  removal  when  filed  becomes  a  part  of  the 
record  of  the  State  court." 

The  careful  pleader  will  allege  all  the  jurisdictional  facts 
in  the  petition  for  removal,  and  not  depend  upon  the  allega- 
tions of  his  adversar3\ 

A  petition  for  removal  may  properly  allege  that  the  suit 
is  one  of  a  civil  nature,*^  at  law,^  or  in  equity /°  as  the  case 
may  be,  of  which  the  State  courts  and  the  Circuit  Courts  of 
the  United  States  have  concurrent  jurisdiction ;  ^^  but  these 
allegations,  being  as  to  matters  of  law  rather  than  matters 
of  fact,  will  avail  nothing,  if  the  cause  of  action  stated  in 
the  plaintiff's  complaint  is  not  within  the  jurisdiction  of  a 
Federal  Court.  12 

The  petition  should  distinctly  specify  the  legal  cause  for 
removal  relied  on  by  defendant,  and  not  leave  the  plaintiff 
and  the  State  court  to  grope  in  the  dark  as  to  the  defendant's 
theory  of  his  right  to  remove.^^ 

A  cause  of  removal  not  specified  in  the  petition  should  be 
treated  as  waived.^* 

Althougli  the  plaintiff's  complaint  must  be  looked  to  as 
the  evidence  from  which  to  determine  whether  a  suit  contains 
a  separable  controversy,^^  a  petition   for  removal  on  such 


Bradstreet  i-.  Thomas,  12  Pet.  59, 
9  L.  999. 

"  PhcBnix  Ins.  Co.  v.  Pechner,  9.5 
U.  S.  183,  24  L.  427,  quoted  ante 
§29,  note  2; 

Powers  V.  Chesapeake  &  O.  R. 
Co.,  1<59  U.  S.  92,  18  Sup.  Ct.  264, 
42  L.  673,  quoted  post  §  165,  note  4; 

Woolridge  v.  McKenna,  8  Fed. 
650; 

South  Carolina  v.  Coosaw  Min. 
Co.,  45  Fed.  804, 

8  Ante  ch.  III. 

9  Ante  ch.  IV. 

10  Ante  ch.  IV. 
^Ante  ch.  V. 

^  "  The  authorities  which  hold 
that  the  petition  is  for  the  purpose 
of  a  motion  to  remand  to  be  con- 
sidered as  true,  do  not  apply  to 


such  averments  therein  as  are 
merely  conclusions  of  law.  A  de- 
fendant cannot  make  his  cause  re- 
movable merely  by  asserting  in  his 
petition  that  it  is."  Anderson  v. 
Appleton,  32  Fed.  855,  857-8. 

13  Woolridge  v.  McKenna,  8  Fed. 
6.50,  676-8; 

Gates  Iron  Works  v.  James  E. 
Pepper  &  Co.,  98  Fed.  449. 

"  Woolridge  r.  McKenna,  8  Fed. 
650; 

Mayer  v.  Denver,  T.  &  Ft.  W.  R. 
Co.,  41  Fed.  723; 

Fitzgerald  v.  Missouri  Pac.  R. 
Co.,  45  Fed.  812. 

Contra, 

Rucknian  v.  Ruckman,  1  Fed. 
587. 

i5yln«e§  141. 
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ground  should  itself  "distinctly  show  and  point  out  the 
separable  controversy,  name  the  parties  to  it,  and  state  all 
the  grounds  upon  which  the  petitioner  relies."  ^^ 

A  petition  for  removal  ought  regularly  to  pray  for  the  re- 
moval of  the  cause  to  the  Circuit  Court  of  the  United  States 
for  tlie  District  in  which  the  suit  is  pending.  It  has  been 
held,  however,  that  a  prayer  to  remove  the  suit  to  the  Dis- 
trict Court,  or  in  the  alternative,  to  remove  the  suit  to  the 
Circuit  or  District  Court  of  the  United  States,  and  an  order 
of  the  State  court  in  like  terms,  are  sufficient  to  give  juris- 
diction to  the  Circuit  Court,  the  part  of  the  petition  and  or- 
der referring  to  the  District  Court  being  disregarded  as  void.^' 
But  these  are  very  unsafe  precedents  to  follow. 

Where  there  was  but  one  District  in  a  State  (South  Caro- 
lina), but  the  Circuit  Court  of  the  United  States  was  held  at 
different  places,  it  was  held  a  harmless  irregularity  for  the  pe- 
tition to  pray  for  a  removal  of  the  suit  to  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  such  State.^*^ 

An  error  in  the  petition,  in  referring  to  the  wrong  stat- 
ute, where  the  facts  entitling  the  petitioner  to  a  removal  are 
properly  pleaded,  may  be  disregarded.^^ 

§  160.  If  the  iJiatter  in  controversy  is  property  or  a  pe- 
cuniary rlf^lit,  and  not  a  sum  of  money,  the  petition  for 
removal  should  allege  tliat  the  value  of  the  property  or 
right  exceeded,  when  the  suit  was  begun,  and  still  ex- 
ceeds, $2,000,  exclusive  of  interest  and  costs. — The  ques- 
tion of  the  amount  in  controversy  has  been  treated  in  a 
former  chapter.^ 

Where  a  suit  is  for  the  recover}'-  of  money  and  the  sum  in 
controversy  appears  upon  the  face  of  the  complaint,  it  is 
proper,  but  not  necessary,  to  allege  such  sum  in  the  peti- 


1''  Gates  Iron  Works  v.  James  E. 
Pepper  &  Co.,  98  Fed.  449. 

1"  Hadfield  v.  Northwestern  Life 
Assur.  Co.,  105  Fed.  530; 

McVaughter  v.  Cassilj',  16  Fed. 
Cas.  351,  4  McLean  351. 

18  Wilcox  &  Gibbs  Guano  Co.  v. 
Phoenix  Ins.  Co.,  60  Fed.  929. 

Compare  post  §  179,  note  53, 
"  South  Carolina." 


19  Canal  &  C.  S.  R.  Co.  v.  Hart, 
114  U.  S.  654,  5  Sup.  Ct.  1127,  29  L. 
226; 

Kaeiser  v.  Illinois  Cent.  R.  Co.,  6 
Fed.  1,  2  McCr.  187; 

Norris  v.  Mineral  Point  Tunnel, 
7  Fed.  272,  19  Blatchf.  201. 

§160. 

1  Ante  ch.  VI. 
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tion  for  removal.  The  petitioner  for  removal  cannot  make  a 
suit  for  the  recovery  of  money  removable  by  seeking  to  dis- 
pute tlie  complaint  as  to  the  sum  in  controversy .^ 

Where  the  thing  in  dispute  is  property  either  real  or 
personal,  the  value  of  it  seldom  appears  upon  the  com- 
plaint. In  analogy  to  the  rule  in  reference  to  diverse  citi- 
zenship,'^ it  should  appear  from  the  petition  for  removal,  in 
such  a  case,  that  the  value  of  the  property  in  controversy 
exceeded,  when  the  suit  was  brought,  and  still  exceeds, 
$2,000.-^ 

Where  a  removal  is  sought  on  the  ground  that  the  suit 
embraces  a  separable  controversy,  the  petition  for  removal 
should  make  it  clear  that  the  amount  involved  in  such  sepa- 


2  Ante  §  86. 

'^Ante  §135. 

*Strasburger  v.  Beecher,  44  Fed. 
209; 

La  Montagne  v.  T.  W.  Harvey 
Lumber  Co.,  44  Fed.  645; 

Back  V.  Sierra  Nevada  Consol. 
Min.  Co.,  46  Fed.  673. 

"The  petition  states  that  the 
property  in  dispute  is  worth  over 
$5,000.  This  must  be  taken  as 
an  estimate  of  the  value  of  the 
property  at  the  date  of  the  verifi- 
cation of  the  petition,  and  not  at 
the  date  when  the  suit  was  com- 
menced. 

"  It  should  appear  in  the  record 
somewhere  that  the  value  of  the 
property  in  controversy  was  suf- 
ficient to  give  the  Court  jurisdic- 
tion at  the  time  suit  was  insti- 
tuted.    .     .     . 

"  The  fact  that  the  property  in 
dispute  may  be  worth  over  $5,000 
on  the  4th  day  of  February,  1890 
[when  the  petition  for  removal 
was  verified],  would  not  show 
that  the  property  was  worth  that 
amount  in  1887,  when  the  action 
was  commenced."  Strasburger  v. 
Beecher,  supra,  p.  214. 


"  The  effect  of  these  decisions 
[as  to  diverse  citizenship]  is  to  con- 
strue the  statute  as  speaking  to 
the  time  of  the  eomraeucement  of 
the  suit,  with  respect  to  matters 
of  jurisdiction.  It  must  therefore 
be  held  that  the  '  matter  in  dis- 
pute' at  the  commencement  of 
the  action  must  exceed  in  value 
the  sum  of  $2,000.  This  is  the 
logical  result  of  the  decisions  of 
the  Supreme  Court.     .     .     . 

"  I  am  compelled  to  the  conclu- 
sion that,  to  entitle  a  non-resident 
defendant  to  remove  the  cause 
from  a  State  to  a  Federal  Court, 
the  jurisdictional  amount  or  value 
of  the  matter  in  dispute  must  ex- 
ist at  the  commencement  of  the 
suit,  as  well  as  at  the  time  of  the 
petition  for  removal;  or,  in  other 
words,  that  it  is  the  claim  of  the 
plaintiif  in  such  suit  which  must 
alone  be  considered,  and  such 
claim  must,  at  the  commencement 
of  the  suit,  as  well  as  at  the  time 
of  application  for  removal,  come 
within  the  jurisdictional  amount." 
La  Montagne  v.  T.  W.  Harvey 
Lumber  Co.,  supra,  pp.  647-8. 
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rable  controversy  exceeds  the  sum  or  value  of  $2,000,  ex- 
clusive of  interest  and  costs.^ 

§  161.  A  petition  for  rciiioval  for  a  Federal  question  or 
because  the  defendant  is  a  Federal  ottlcer,  must  rely  upon 
a  showing?  of  sueh  faets  in  the  plaintiff's  pleading;  but  a 
different  rule  is  applied  to  removals  by  Federal  corpora- 
tions and  was  until  recently  applied  to  removals  l)y  Fed- 
eral receivers — Under  the  decisions  of  tlie  Supreme  Court 
as  tliey  now  stand,  a  suit  cannot  be  removed  from  a  State 
court  to  a  Circuit  Court  of  the  United  States  because  the 
subject-matter  of  the  suit  arises  under  the  Constitution,  laws, 
or  treaties  of  the  United  States  unless  the  facts  showing,  as 
a  matter  of  law,  that  it  does  so  arise  are  stated  in  the  plain- 
tiff's initial  pleading.^  The  same  rule  is  applied  by  the 
Supreme  Court  where  the  defendant  is  a  Federal  officer,^ 
Most  cases  deciding  wliat  a  petition  for  removal  should  con- 
tain, when  a  removal  was  sought  upon  these  grounds  under 
the  act  of  1875,^  are  no  longer  of  controlling  value  as  prece- 
dents.* But  where  the  facts  stated  in  the  complaint  were 
relied  on  to  show  the  Federal  character  of  the  case,  it  was 
held  that  the  petition  for  removal  should  allege  that  the  suit 
arose  under  the  Constitution  or  laws  of  the  United  States 
and  that  the  facts  stated  in  the  complaint  should  support  the 
allegation.^     This  seems  to  be  the  correct  practice  under  the 


6  Gates  Iron  Works  v.  James  E. 
Pepper  &  Co.,  98  Fed.  449. 
§161. 

^  Ante  %  101. 

^Ante  §107. 

^  Ante  §  7,  note  7. 

*Even  under  the  act  of  1875,  an 
allegation  of  the  petition  for  re- 
moval that  the  suit  arose  under 
the  Constitution,  laws,  or  treaties 
of  the  United  States,  was  unavail- 
ing when  the  specific  facts  of  the 
case  showed  that  it  did  not  so  arise. 
Berger  v.  Douglas  County,  5  Fed. 
23,  2  McCr.  483. 

5"  It  is  further  insisted  that  this 
is  a  case  arising  under  the  Consti- 
tution   and    laws    of    the    United 


States  and  that  we  have  jurisdic- 
tion here  irrespective  of  citizen- 
ship, and  for  that  reason  this  case 
should  not  be  remanded.  I  have 
no  doubt  it  is  that  character  of 
case.     .     .     . 

"  This  petition  for  removal  makes 
no  mention  of  that  ground  of  juris- 
diction, but  is  based  wholly  on  the 
ground  of  difference  in  citizenship. 
The  character  of  this  suit  appears 
by  the  bill  filed  in  the  State  court; 
but  while  we  may  look  to  that  in 
aid  of  tlie  allegations  contained  in 
the  petition  for  removal,  we  can- 
not depend  wholly  on  it  to  furnish 
the  jurisdictional  averments.  The 
petition  itself,  like  all  other  records 
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present  act.  While  the  plaintiff's  pleading  must  furnish 
the  proof  of  the  allegation,  the  defendant's  petition  for  re- 
moval should  distinctly  and  clearly  allege  that  the  suit  arises 
under  the  Constitution,  laws  or  treaties  of  the  United  States, 
stating  wherein  it  does  so  arise  and  reciting  the  facts  alleged 
in  the  complaint  upon  which  the  right  to  remove  the  suit  is 
based,  and  pray  a  removal  of  the  suit  upon  such  ground.*^ 

The  right  of  a  Federal  corporation  to  remove  a  suit  is  not 
dependent  upon  the  allegations  of  the  plaintiff's  pleading. 
The  petition  for  removal  should  state  the  facts  entitling  the 
defendant  to  remove  the  suit ;  and  the  courts  must  take  judi- 
cial notice  of  the  truth  of  the  facts  so  stated.^  The  same 
rule  was  applied  to  a  receiver  appohited  by  a  Federal  Court  ^ 
before  it  was  decided  by  the  Supreme  Court  that  such  a  re- 
ceiver has  no  right  to  remove  a  suit  at  all  by  reason  of  his 
appointment  by  a  United  States  Court.^ 

§  162.  The  residence  and  citizenship  of  natural  persons 
should  be  pleaded  as  here  directed. — If  a  removal  is  sought 
for  diverse  citizenship,  by  a  defendant  other  than  a  corpora- 
tion,^  the  petition  for  removal  should  allege  that  the  defend- 
ant was,  when  the  suit  was  brought  and  still  is,  a  non-resident 
of  the  State  in  which  the  suit  is  pending.^  It  seems  from 
the  decisions  upon  analogous  questions  that  it  is  not  suffi- 
cient to  allege  generally  that  the  defendant  was,  when  the 
suit  was  brought  and  still  is,  a  non-resident  of  the  State,  but 


in  this  Court,  must  show  by  proper 
averments  the  jurisdictional  facts, 
and  the  allegata  and  probata  must 
correspond.  This  petition  should 
have  averred  at  least  that  it  was  a 
case  'arising  under  the  Constitution 
and  laws  of  the  United  States.'  " 
Woolridge  v.  McKenna,  8  Fed.  650, 
676-7. 

^This  does  not  appear  to  have 
been  directly  adjudged,  but  it  is 
supported  by  the  case  cited  in 
the  preceding  note  arising  under 
the  act  of  1875,  and  by  the  reason- 
ing upon  an  analogous  question  in 


Gates  Iron  Works  v.  James  E. 
Pepper  &  Co.,  98  Fed.  449. 

■^  Ante  §  106  and  cases  cited  in 
note  27. 

^Ante  §  110,  auth.  note  12. 

^Ante  §  110. 

§162. 

1  The  rule  as  to  a  corporation  is 
discussed  post  §  163. 

"^Ante  §§  7,  136,  145; 

Camprelle  v.  Balbach,  46  Fed.  81; 

Fife  I'.  Whittell,  102  Fed.  537. 

Compare 

Miller  v.  Pennsylvania  R.  Co.,  91 
Fed.  298. 


8  1()2]       TETITION  TO  STATE  COURT  FOK   IIKMCIVAL.  461 

the  petition  should  also  allege  the  particular  place  of  resi- 
dence of  the  defendant.^ 

The  petition  for  removal  may,  and  ordinarily  must,  plead 
the  citizenship  of  the  parties,  where  a  removal  is  sought  on 
the  ground  of  diverse  citizenship.  It  is  not  necessary  that 
such  citizenship  be  alleged  by  the  plaintiff  in  his  pleadings.* 
The  defendant  is  not  concluded  by  an  erroneous  allegation 
as  to  citizenship  contained  in  the  plaintiff's  complaint,  where 
he  pleads  the  citizenship  of  the  parties.^  The  citizenship  of 
the  parties  wlien  the  suit  was  brought,  and  when  the  peti- 
tion for  removal  is  filed,  should  be  pleaded."  Where  citizen- 
ship of  different  States  is  pleaded,  the  petition  should  allege 
the  particular  State  of  which  each  separate  plaintiff  and  each 
separate  defendant  was  and  is  a  citizen.' 

Citizenship  should  be  pleaded  directly  and  positively.^     An 


8  Cases  quoted  in  notes  7,  15,  to 
this  section; 

Post  §  164  and  note  8  thereto. 
*  "  Where  removal  of  a  cause  is 
sought  on  the  ground  solely  of  di- 
verse citizenship,  it  is  not  neces- 
sary that  the  original  petition  filed 
by  the  plaintiff  in  the  State  court 
should,  upon  its  face,  show  the 
jurisdictional  facts,  it  being  suffi- 
cient in  such  case  that  diverse 
citizenship  be  made  to  appear  by 
distinct  and  proper  averments  in 
the  petition  filed  for  removal  of 
the  cause."  Ysleta  v.  Cauda,  67 
Fed.  6,  8. 
s  Dictum  in 

Texas  &  Pac.  R.  Co.  v.  Cody,  166 
U.  S.  606,  17  Sup.  Ct.  703,  41  L. 
1132. 
6  Ante  §  135. 

'  Where  a  suit  begun  against  a 
citizen  of  Arkansas  was  removed 
from  a  State  court,  the  Supreme 
Court  said: 

"  The  adverse  party  must  be  a 

citizen  of  some  other  named  State 

than  Arkansas,  or  an  alien.     .     .     . 

"This    Court  has  always  been 


very  particular  iu  requiring  a  dis- 
tinct statement  of  the  citizenship 
of  the  parties,  and  of  the  particu- 
lar State  in  which  it  is  claimed,  in 
order  to  sustain  the  jurisdiction  of 
those  [the  Circuit]  Courts."  Cam- 
eron V.  Hodges,  127  U.  S.  322,  8 
Sup.  Ct.  1154,  32  L.  132. 

8  Cases  where  petitions  for  re- 
moval were  under  review: 

Neel  V.    Pennsylvania    Co.,    157 
U.  S.  153,  15  Sup.  Ct.  589,  39  L.  654; 
Stevens  v.  Nichols,  130  U.  S.  230, 
9  Sup.  Ct.  518,  32  L.  914; 

Cameron  v.  Hodges,  127  U.  S.  322, 
8  Sup.  Ct.  1154,  32  L.  132; 

Mansfield,  C.  &  L.  M.  R.  Co.  v. 
Swan,  111  U.  S.  379,  4  Sup.  Ct.  510, 
28  L.  462; 

Grace  v.  American  Cent.  Ins.  Co., 
109  U.  S.  278,  3  Sup.  Ct.  207,  27  L. 
932; 

Parker  v.  Overman,  18  How.  137, 
15  L.  318; 

Grand  Trunk  R.  Co.  v.  Twitchell, 
21  U.  S.  App.  45,  8  C.  C.  A.  237,  59 
Fed.  727; 

Southwestern  Telegraph  &  Tel. 
Co.  V.  Robinson,  2  U.  S.  App.  148, 
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allegation  of  residence  is  not  the  equivalent  of  an  allegation 
of  citizenship.^ 

Where  a  party  sues  or  is  sued  by  a  company  name,  a  peti- 


I  C.  C.  A.   91,  48  Fed.  769,  IG  L.  K. 
A.  545; 

De  Loy  v.  Traveler's  Ins.  Co.,  59 
Fed.  319; 

Adams  v.  May,  27  Fed.  907 ; 

Kelly  V.  Houghton,  23  Fed.  417,  9 
Sawy.  19; 

Merchants'  Nat.  Bank  v.  Brown, 
17  Fed.  161,  4  Woods  2G3; 

Wolff  V.  Archibald,  14  Fed.  369,  4 
McCr.  481; 

Sherman  v.  Windsor  Manuf'g 
Co.,  11  Fed.  852,  19  Blatchf.  314; 

Green  v.  Heastou,  154  Ind.  127, 
56  N.  E.  87. 

Cases  where  pleadings  not  prop- 
erly alleging  citizenship  in  suits 
begun  in  United  States  Circuit 
Courts  were  considered: 

Home  V.  George  H.  Hammond 
Co.,  1.55  U.  S.  393,  15  Sup.  Ct.  167, 
39  L.  197; 

Anderson  v.  Watt,  138  U.  S.  694, 

II  Sup.  Ct.  449,  34  L.  1078; 
Menard  v.  Goggan,  121  U.  S.  253, 

7  Sup.  Ct.  873,  30  L.  914; 

Continental  Life  Ins.  Co.  v. 
Rhoads,  119  U.  S.  237,  7  Sup.  Ct. 
193,  30  L.  .380; 

Robertson  v.  Cease,  97  U.  S.  646, 
24  L.  1057; 

Hornthall  r.  Keary,  9  Wall.  560, 
19  L.  560; 

Jackson  v.  Ashton,  8  Pet.  148,  8 
L.  898; 

Brown  v.  Keene,  8  Pet.  112,  8  L. 
885; 

Capron  v.  Van  Noorden,  2  Cranch 
126,  2  L.  229; 

Wood  V.  Wagnon,  2  Cranch  9,  2 
L.  191; 

Abercrombie  v.  Dupuis,  1  Cranch 
341,  2  L. 129; 

Turner  v.  Enrille,  4  Dall.  7,  1  L. 
717; 


Bingham  v.  Cabot,  3  Dall.  382,  1 
L.  646; 

Emory  v.  Greenough,  3  Dall.  369, 
1  L.  640; 

Allen  B.  Wrisley  Co.  v.  George  E. 
Rouse  Soap  Co.,  62  U.  S.  App.  240, 
32  C.  C.  A.  496,  90  Fed.  5. 

For  the  proper  form  of  alleging 
diverse  citizenship  of  natural  per- 
sons in  a  suit  begun  in  a  Federal 
Court,  consult 

Sharon  v.  Hill,  23  Fed.  353,  10 
Sawy.  634. 

'J  Neel  V.  Pennsylvania  Co.,  157 
U.  S.  153,  15  Sup.  Ct.  589,  39  L. 
654; 

Cooper  V.  Newell,  155  U.  S.  532, 
15  Sup.  Ct.  355,  39  L.  249; 

Wolfe  V.  Hartford  L.  &  A.  Ins, 
Co.,  148  U.  S.  389,  13  Sup.  Ct.  602, 
37  L.  493; 

Denny  v.  Pironi,  141  U.  S.  121,  11 
Sup.  Ct.  966,  35  L.  657; 

Timmons  v.  Elyton  Land  Co.,  139 
U.  S.  378,  11  Sup.  Ct.  585,  35  L. 
195; 

Everhart  v.  Huntsville  Female 
College,  120  U.  S.  223,  7  Sup.  Ct. 
555,  30  L.  623; 

Robertson  v.  Cease,  97  U.  S.  646, 
24 L.  1057; 

Parker  r.  Overman,  18  How.  137, 
15  L.  318; 

Tug  River  Coal  &  Salt  Co.  v. 
Brigel,  31  U.  S.  App.  665,  14  C.  C. 
A.  577,  67  Fed.  625; 

Grand  Trunk  R.  Co.  v.  Twitchell, 
21  U.  S.  App.  45,  8  C.  C.  A.  237,  59 
Fed.  727; 

Tinsley  v.  Hoot,  2  U.  S.  App.  548, 
3  C.  C.  A.  612,  53  Fed.  682; 

Southwestern  Telegraph  &  Tel. 
Co.  V.  Robinson,  2  U.  S.  App.  148, 
1  C.  C.  A.  91,  48  Fed.  769,  16  L.  R. 
A.  545; 
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tioii  for  removal  on  the  ground  of  diverse  citizenship  should 
allege  whether  the  apparent  company  is  an  individual,  a  firm, 
or  a  corporation.^*^ 

In  pleading  the  citizenship  of  a  firm  it  is  necessary  to  give 
the  name,  and  allege  the  citizenship,  of  each  individual  mem- 
ber of  such  firm.^^ 


Miller  v.  Pennsylvania  R.  Co.,  91 
Fed.  298; 

Kelly  «.  Houghton,  23  Fed.  417, 
9  Sawy.  19; 

Merchants'  Nat.  Bank  v.  Brown, 
17  Fed.  1(51,  4  Woods  263; 

Cleveland,  C,  C.  &  St.  L.  Ry.  Co. 
V.  Monaghan,  140  111.  474,  30  N.  E. 
809; 

Guarantee  Co.  v.  First  Nat.  Bank, 
95  Va.  480,  28  S.  E.  909; 

Green  v.  Heaston,  154  Ind.  127, 
56  N.  E.  87; 

Brock  V.  Doyle,  18  Fla.  172. 

An  allegation  that  a  party  is  an 
"  inhabitant"  is  not  a  sufficient  al- 
legation of  citizenship. 

Allen  B.  Wrisley  Co.  v.  George  E. 
Rouse  Soap  Co.,  62  U.  S.  App.  240, 
32  0.  C.  A.  496,  90  Fed.  5. 

Or  that  he  is  "of"  a  named 
place. 

Egerton  v.  Starin,  91  Fed.  932; 

Carswell  u.  Schley,  59  Ga.  17. 

W'Buffington,  District  Judge.  We 
are  of  opinion  that  neither  the  peti- 
tion nor  record  affirmatively  dis- 
closes such  facts  as  warranted  the 
removal  of  this  case  from,  or  di- 
vested the  jurisdiction  of,  the  court 
of  common  pleas  of  Lycoming 
county.  The  record  does  not  show 
whether  the  defendant  is  a  natural 
or  an  artificial  person;  whether  a 
partnership  or  an  individual  doing 
business  under  a  company  name. 
The  prcEcipe  for  the  summons  en- 
titles the  parties  as  '  Adele  De  Loy 
V.  The  Traveler's  Insurance  Co.  of 
Hartford,  Conn.,'  and  the  petition 
for  removal  sets  forth  '  that  said 


defendant,  your  petitioner,  at  the 
time  this  suit  was  commenced,  was, 
and  still  is,  a  citizen  of  the  State  of 
Connecticut.'  Do  these  facts  af- 
firmatively sliow  a  right  of  re- 
moval? It  was  alleged  on  the  ar- 
gument that  in  point  of  fact  the 
defendant  company  was  a  corpora- 
tion duly  created  by  the  laws  of 
Connecticut,  but  there  is  no  such 
averment  in  the  recoi'd.  If  it  be  a 
corporation,  not  only  should  that 
fact  be  averred,  but  the  place  of 
incorporation  must  be  specified,  as 
upon  that  fact  depends  its  place  of 
citizenship.  See  Frisbie  v.  Chesa- 
peake &  O.  Railway  Co.,  57  Fed.  1, 
and  cases  there  cited."  De  Loy  v. 
Traveler's  Ins.  Co.,  59  Fed.  319. 

The  Frisbie  case  is  quoted  post 
§  163,  note  2. 

n  "  The  petition  in  this  case 
states,  in  substance,  that  Adams  & 
Co.,  the  plaintiffs,  are  citizens  of 
Pennsylvania.  But  who  are  Adams 
&  Co.  ?  Citizenship  cannot  be  pred- 
icated of  a  firm  eo  nomine.  It  is 
settled  that  a  suit  cannot  be 
brought  in  this  form  originally  in 
the  Courts  of  the  United  States, 
The  individual  names  of  the  part- 
ners must  be  set  out,  and  citizen- 
ship alleged  of  each  and  every  of 
them.  The  State  statute  authoriz- 
ing suits  to  be  brought  in  the  part- 
nership name  is  inapplicable  here. 
No  doubt  a  cause  commenced  in  a 
State  court  in  the  firm  name,  with- 
out giving  the  individual  names, 
may  be  removed  to  this  Court;  but 
the  petition  for  removal   should 
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There  has  been  some  confusion  in  the  decisions  as  to  the 
correct  method  of  pleading  the  alienage  of  a  natural  person. 
The  Constitution,  tlie  act  of  1875,  and  the  present  statute  use 
the  term  "foreign  citizens  or  subjects,"  i'-^  while  earlier  acts 
use  the  term  "  alien."  ^^  This  difference  of  lanffuasre  has  al- 
ready  been  noticed.^*  Were  it  not  for  later  decisions,  it  would 
seem  to  be  proper  to  allege  that  a  party  Avas,  when  the  suit 
was  brought  and  still  is,  a  citizen  of  some  named  foreign  state 
or  a  subject  of  some  named  foreign  sovereign. ^^  Although 
the  word  "  alien  "  does  not  appear  in  the  Constitution  or  the 
present  statute,  the  proper  form  of  allegation  is  adjudged  to 


state  the  iadividual  names  and 
citizenship  of  the  members  of  the 
firm,  and  show  that  no  one  of  them 
is  a  citizen  of  the  same  State  with 
an  adversary  partner  [party]  in 
the  controversy.  At  all  events, 
this  diversity  of  citzenship  should 
appear  in  some  part  of  the  record, 
■when  the  case  comes  here  from  the 
State  court."  Adams  v.  May,  27 
Fed.  907,  908. 

Compare  ante  §  128  and  notes; 

Smith  11.  Horton,  7  Fed.  270; 

Carnegie,  Phipps  &  Co.  v.  Hul- 
bert,  10  U.  S.  App.  454,  3  C.  C.  A. 
391,  53  Fed.  10,  quoted  ante  §  128, 
note  9; 

Great  Southern  F.  P.  Hotel  Co. 
V.  Jones,  177  U.  S.  449,  20  Sup.  Ct. 
690,  44  L.  842,  quoted  ante  §  128, 
note  10. 

It  has  been  held  unnecessary  to 
give  the  individual  names  and  citi- 
zenship of  the  members  of  a  firm 
who  are  the  assignors  of  a  chose 
in  action,  but  I  cannot  believe  that 
the  holding  is  sound  law. 

Thompson  v.  Cook,  23  Fed.  Cas. 
1033,  2  McLean  122. 

Prudence,  at  least,  would  dictate 
more  care  in  pleading,  as  the  citi- 
zenship of  the  assignors  is  a  matter 
of  jurisdiction  which  cannot  be 
"waived. 

Ante  §  137. 


12  Ante  §  2,  §  7,  note  7;  and  §§  6,  7, 
text. 

13  Ante  §  7,  notes  3,  6. 
^*Aiite  §123. 

i^In 

Wilson  V.  City  Bank,  30  Fed.  Cas. 
116,  3  Sumn.  422, 

where  it  was  alleged  that  plaintiff 
was  an  alien,  Justice  Story  said: 

"  The  bill  ought  to  have  alleged, 
that  the  plaintiff  was  a  subject  or 
citizen  of  some  one  foreign  state." 

Judge  Deady  said  in  another 
case: 

"  To  allege  that  a  party  is  an 
alien  is  not  suflficienl  to  give  juris- 
diction to  the  Court.  .  .  .  The 
language  of  the  Constitution  is,  that 
the  party  is  a  citizen  or  subject  of 
a  foreign  state.  As  a  matter  of 
practice  I  think  the  plea  ought  also 
to  disclose  the  name  of  the  partic- 
ular foreign  state  of  which  the 
party  claims  to  be  a  citizen  or  sub- 
ject, so  as  to  give  the  adverse  party 
an  opportunity  to  traverse  it." 
Hinckley  r.  Byrne,  12  Fed.  Cas.  194, 
1  Deady  224. 

A  rule  that  the  pleading  must 
also  allege  the  party  to  be  an  alien 
might  well  prevail  under  the  act 
of  1789. 

Michaelson  v.  Denison,  17  Fed. 
Cas.  258,  Brun.  Col.  Cas.  C3,  3  Day 
294. 
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be  that  a  party  is  (and  was  when  the  suit  was  brought)  "a 
subject  of  "  a  designated  sovereign  "  and  an  alien."  ^^ 


w  It  is  insnflScient  to  allege  that 
plaintiff  is  "  a  resident  of  Ontario, 
Canada,  and  a  citizen  of  the  domin- 
ion of  Canada  and  of  the  empire  of 
(ireat  Britain." 

Kondot  V.  Rogers,  47  U.  S.  App. 
290,  25  C.  C.  A.  14o,  79  Fed.  676. 

The  Court  said  in  that  case : 

"By  the  first  section  of  the  act 
of    March    3,     1875,    as     amended 
March  3,  1887,  and  August  13,  1888, 
the  Circuit  Courts  of  the  United 
States  are  given  cognizance  of  con- 
troversies   betv?een    citizens   of   a 
State  and  foreign  states,   citizens, 
or  subjects  in  which  the  matter  of 
dispute  exceeds,  exclusive  of  inter- 
est and  costs,  $2,000.     Tlie  domin- 
ion of  Canada  is  a  colony  of  the 
kii'gdom  of  Great  Britain  and  Ire- 
land, and  those  who  enjoy  political 
protection  and  privileges  under  the 
governments   of   the   dominion   of 
Canada  and   the  province   of    On- 
tario, and  owe  allegiance  thereto, 
are  subjects  of  the  Queen  of  Eng- 
land ;  as  much  so  as  if  they,  owing 
the  same  allegiance,  were  residents 
of  London.     Hence  the  right  of  a 
Canadian  to  sue  in  the  Courts  of 
the  United  States  must  be  based  on 
the  jurisdiction  of  those  Courts  to 
hear  and  decide  controversies  be- 
tween citizens  of  a  State   of  the 
United  States  and  foreign  subjects, 
and   the   correct   averment   would 
have  been  that  the  plaintiff  was  a 
subject  of  the  Queen  of  England, 
and  an  alien.     This  seems  a  very 
technical  ruling,  and  it  is   so;  but 
it  is  in  accordance  with  a  recent  de- 
cision of  the  Supreme  Court  of  the 
United  States  upon  a  similar  case." 
The  Supreme  Court  held  in 

30 


Stuart  V.  Easton,  156  U.  S.  46,  15 
Sup.  Ct.  268,  39  L.  341, 
referred  to  in  the  closing  sentence 
of  the  preceding  quotation,  that  an 
averment  that  plaintiff  was  "a citi- 
zen of  London,  England,"  was  an 
insufficient  averment  of  the  alien- 
age of  the  plaintiff.  The  Court 
gives  no  reason  for  this  decision, 
and  does  not  state  the  proper  form 
of  pleading  alienage.  The  case, 
therefore,  gives  little  aid  on  this 
difficult  point. 

"One  maybe  puzzled  to  deter- 
mine upon  what  theory  it  was  held 
in  that  case  that  a  '  citizen  of  Lon- 
don, England,'  is  not  a  'foreign 
citizen.'"  Betancourt  v.  Mutual 
Reserve  Fund  Life  Ass'n,  101  Fed. 
305,  306. 

In  the  case  Inst  cited  the  follow- 
ing was  held  a  sufficient  averment 
of  the  fact  that  the  plaintiff  was  a 
foreign  citizen  or  subject: 

"  The  plaintiff  is,  and  at  all  the 
times  hereinafter  mentioned  has 
been,  a  resident  and  inhabitant  of 
the  city  of  Matanzas,  in  the  Island 
of  Cuba,  and  a  subject  and  citizen 
of  Cuba." 

See  further  as  to  Cuba, 
Neely  v.   Henkel,   180  U.  S.  109, 
21  Sup.  Ct.  302,  45  L.  — ; 

In  re  Neely,  103  Fed.  626;  s.  c, 
103  Fed.  631. 

The  following  cases  may  also  be 
consulted: 

Bishop  V.  Averill,  76  Fed.  386; 
.Tennes  v.  Landes,  84  Fed.  73;  s.  c, 
snb  nam.  Jenns  v.  Landes,  85  Fed. 
801; 

Shedden  v.  Custis,  21  Fed.  Gas. 
1218,  1  Hughes  246,  6  Call  241; 
Ante  §  123. 
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§  163.  The  proper  allegation  as  to  corporate  citizenship, 
in  a  petition  for  removal,  is  generally  that  the  corporation, 
(naming  it)  was,  when  the  snit  was  begun  and  still  is,  a 
corporation  duly  organized  (or  created,  incorporated  or 

chartered)  under  the  laws  of (giving  the  State  or 

country  of  its  organization). — The  citizenship  of  corpora- 
tions has  been  discussed  in  a  former  chapter.^  The  proper 
allegation,  in  a  petition  for  removal,  of  the  citizenship  of  a 
corporation,  organized  under  the  laws  of  a  State,  is  that  the 
corporation  (naming  it)  was,  wlien  the  suit  was  begun  and 
still  is,  a  corporation  duly  organized  (or  created,  incorporated, 

or  chartered)  under  the  laws  of  the  State  of (giving 

the  State  under  the  laws  of  which  it  was  organized).  ^ 


§163. 

i^?i«e§§  124-129. 

2  "  The  averment  should  be  that 
it  was  a  corporation  created  by  the 
laws  of  a  particular  State."  Fris- 
bie  V.  Chesapeake  &  O.  R.  Co.,  57 
Fed.  1. 

Reference  may  be  made  to 

De  Loy  v.  Traveler's  Ins.  Co.,  59 
Fed.  319,  quoted  ante  §  162,  note  10; 

Wilcox  &  Gibbs  Guano  Co.  v. 
Phoenix  Ins.  Co.,  60  Fed.  929. 

It  has  been  held  to  be  unneces- 
sary to  allege  that  a  corporation 
was  organized  under  the  laws  of  a 
named  State  or  country  when  the 
suit  loas  begun,  the  allegation  of 
its  organization  when  the  petition 
for  removal  was  filed  being  held 
sufficient;  but  in  view  of  the  re- 
peated rulings  of  the  Supreme 
Court  iipon  this  question  as  to  nat- 
ural persons,  collected  ante  §  13o, 
this  is  a  very  unsafe  precedent  to 
follow: 

Roberts  v.  Pacific  &  A.  Ry.  & 
Nav.  Co.,  104  Fed.  577. 

The  form  of  allegation  of  corpo- 
rate citizenship  approved  in  the 
text  was  adopted  in 

Chesapeake  &  O.  R.  Co.  v.  Dixon, 
179  U.  S.  131, 21  Sup.  Ct.  67, 45  L.— . 


Compare  cases  of  original  juris- 
diction: 

Marshall  v.  Baltimore  &  O.  R.  Co., 
16  How.  314,  14  L.  9.j3; 

La  Fayette  Ins.  Co.  v.  French,  18 
How.  404,  15  L.  451; 

United  States  Express  Co.  t. 
Kountze,  8  Wall.  342,  19  L.  457; 

Muller  V.  Dows,  94  U.  S.  444,  24 
L.  207; 

Dodge  V.  Tulleys,  144  U.  S.  451, 
12  Sup.  Ct.  728,  36  L.  .501; 

New  York  &  X.  E.  R.  Co.  v.  Hyde, 
5  U.  S.  App.  443,  5  C.  C.  A.  461,  56 
Fed.  188; 

Ward  V.  Blake  Manuf'g  Co.,  12 
U.  S.  App.  295,  5  C.  C,  A.  538,  56 
Fed.  437; 

St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Newcom,  12  U.  S.  App.  503,  6  C.  C. 
A.  172,  56  Fed.  951; 

American  Sugar-Refining  Co.  v. 
Johnson,  13  U.  S.  App.  681,  9  C.  C. 
A.  110,  60  Fed.  503; 

Baltimore  &  O.  R.  Co.  v.  Mc- 
Laughlin, 43  U.  S.  App.  181,  19  C. 
C.  A.  551,  73  Fed.  519; 

Block  i\  Standard  Distilling  &  D. 
Co.,  95  Fed.  978,  where  the  state- 
ment was  that  the  defendant  cor- 
poration was  "  organized  under  and 
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In  alleging  the  citizenship  of  a  National  bank,  under  the 
present  statute,^  it  should  be  alleged  that  such  bank  (naming 
it)  was,  when  the  suit  was  begun  and  still  is,  a  National  bank-, 
ing  association  established  under  the  laws  of  the  United 
States,  and  was,  when  the  suit  was  begun  and  still  is,  located 
in  the  State  of (giving  the  State  in  which  it  is  located). * 

A  proper  form  of  pleading  the  alienage  of  a  corporation  is 
that  such  corporation  (naming  it)  was,  when  the  suit  was  be- 
gun and  still  is,  a  corporation  duly  organized  (or  created,  in- 
corporated, or  chartered)  under  the  laws  of (givhig  the 

name  of  the  foreign  country  under  the  laws  of  which  it  was 
organized).^ 


pursuant  to  the  laws  of  the  State  of 
Now  Jersey." 
s  Ante  §  18. 

1  This  seems  to  have  been  the 
form  of  allegation  in 

Orange  Nat.  Bank  v.  Traver,  7 
Fed.  146,  7  Sawy.  210. 

Compare  cases  of  original  juris- 
diction: 

Danahy  v.  National  Bank,  24 
U.  S.  App.  351,  12  C.  C.  A.  75,  64 
Fed. 148; 

Third  Nat.  Bank  v.  Teal,  5  Fed. 
503,  4  H allies  572; 

Manufacturers'  Nat.  Bank  v. 
Baack,  16  Fed.  Cas.  671,  8  Blatchf. 
137,  2  Abb.  U.  S.  232,  4  Am.  Law 
T.  Rep.  U.  S.  Cts.  24,  13  Int.  Kev. 
Rec.  35,  101,  40  How.  Pr.  409,  1 
Thorap.  Nat.  Bank  Cas.  161,  3  Chi. 
Leg.  News  169,  5  Am.  Law  Rev. 
567. 
6  In 

Robertson  v.  Scottish  Union  & 
Nat.  Ins.  Co.,  68  Fed.  173, 
the  petition  for  removal  alleged — 
"That  your  petitioner,  the  Scot- 
tish Union  and  National  Insurance 
Company,  resided  at  the  time  of 
the  commencement  of  this  action  in 
the  city  of  Edinburgh,  Scotland, 
with  its  United  States  branch  at 
Hartford,  Conn.,  and  was  and  is  a 


non-resident  of  the  State  of  Vir- 
ginia; aud  said  Scottish  Union  and 
National  Insurance  Company  was 
at  the  commencement  of  this  ac- 
tion, and  still  is,  a  citizen  of  Scot- 
land, being  a  company  duly  char- 
tered and  incorporated  under  the 
laws  of  Great  Britain." 

The  Court  said : 

"Waiving  the  discussion  as  to 
whether  the  allegation  that  the  de- 
fendant company  is  a  citizen  of 
Scotland  is  sufficient  to  show  the 
jurisdiction  of  this  Court,  we  will 
consider  the  sufficiency,  for  this 
purpose,  of  the  allegation  that  the 
defendant  company  '  is  a  company 
duly  chartered  and  incorporated 
under  the  laws  of  Great  Britain.'  " 

The  Court  quoted  from  authori- 
ties as  follows: 

"  A  corporation  of  a  foreign  state 
is,  for  purposes  of  jurisdiction,  to 
be  deemed  constructively  a  citizen 
or  subject  of  such  state."  Na- 
tional Steamship  Co.  v.  Tugman, 
106  U.  S.  118,  1  Sup.  Ct.  58,  27  L. 
87. 

"  The  plaintiff  is  a  citizen  of  the 
State  of  California,  and  the  defend- 
ant is  a  corporation  created  under 
the  laws  of  New  York,  and  is  there- 
fore to  be  deemed,  for  the  purposes 
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It  is  not  sufficient  to  aver,  in  general  terms,  the  citizenship 
of  a  corporation ;  for,  strictly  speaking,  a  corporation  is  not 
a  citizen.^ 

The  weight  of  authority  sanctions  the  rule  that  it  is  not 
necessary  to  allege,  in  a  petition  for  removal,  that  a  defendant 
corporation,  organized  under  the  laws  of  another  State  or 
countr}^,  was,  when  the  suit  was  brought  and  still  is,  a  non- 
resident of  the  State  in  which  the  suit  is  pending.'     There 


of  jurisdiction,  in  the  Federal 
Courts,  a  citizen  of  that  State." 
Wilson  V.  Western  U.  Tel.  Co.,  34 
Fed,  561. 

The  Court  continued: 

"The  Court  is  of  opinion  that 
under  the  decisions  in  National 
Steamship  Co.  v.  Tugman,  siij^ra, 
and  in  Wilson  i-.  Western  U.  Tele- 
graph Co.,  supra,  this  Court  has 
jurisdiction  of  this  case,  and  must 
retain  it;  that  the  statement  in  the 
petition  that  the  defendant  com- 
pany '  is  a  company  duly  chartered 
and  incorporated  under  the  laws  of 
Great  Britain '  is  such  a  statement 
of  the  jurisdictional  facts;  and  the 
further  fact  that  the  policy  on 
which  the  action  is  founded,  and 
which  is  a  part  of  the  record  in  this 
case,  names  the  defendant  company 
as  '  the  Scottish  Union  and  Na- 
tional Insurance  Company,  incor- 
porated by  special  act  of  par- 
liament,' conclusively  shows,  by 
presumption,  if  not  expressly,  that 
the  defendant  company  is  a  citizen 
or  subject  of  a  foreign  state,  and, 
as  such,  has  a  right  to  invoke  the 
jurisdiction  of  a  Federal  Court." 

Compare  note  1  to  this  section. 

c  Removal  cases : 

Lonergan  v.  Illinois  Cent.  R.  Co., 
55  Fed.  550; 

Frisbie  v.  Chesapeake  &  O.  R. 
Co.,  57  Fed.  1. 

This  is  the  rule  of  pleading  in 
cases  of  original  jurisdiction: 


La  Fayette  Ins.  Co.  v.  French,  18 
How.  404,  15  L.  451; 

Muller  V.  Dows,  94  U.  S.  444,  24 
L.  207. 

Compare  ante  §  127. 

In  Lonergan  r.  Illinois  Cent.  R. 
Co.,  supra,  Judge  Sliiras  said: 

"  The  averment  found  in  the  pe- 
tition for  removal,  that  the  defend- 
ant is  a  citizen  of  the  State  of  Illi- 
nois, is  not  sufficient  to  justify  the 
Court  in  assuming  that  the  com- 
pany is  an  Illinois  corporation." 

Referring  to  La  Fayette  Ins.  Co. 
V.  French,  supra,  and  Muller  v. 
Dows,  supra,  he  continued: 

"  These  decisions  settle  the  prop- 
osition that  the  averment  in  the 
petition  for  removal,  to  the  effect 
that  the  defendant  railway  com- 
pany was  when  the  suit  was 
brought,  and  continued  to  be,  a 
citizen  of  the  State  of  Illinois,  can- 
not be  construed  to  be  an  averment 
that  the  company  is  a  corporation, 
or  that  it  was  created  such  under 
the  laws  of  the  State  of  Illinois; 
and,  unless  these  facts  are  made 
clearly  to  appear  upou  the  record, 
the  Court  cannot  draw  the  legal 
conclusion  that  the  stockholders 
are  citizens  of  the  State  of  Illinois. 
The  other  parts  of  the  record  do 
not  sui>ply  tliis  defect." 

"Shattuck  V.  North  British  & 
Mer.  Ins.  Co.,  19  U.  S.  App.  215, 
7  C.  C.  A.  386,  58  Fed.  609,  quoted 
ante  §  136,  note  ,7; 
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are  decisions  holding  such  an  averment  necessary,  and  the 
careful  pleader  will  make  it.^ 

§  164.  A  petition  for  the  removal  of  a  suit  upon  an  as- 
signed chose  in  action,  upon  tlie  s»*«""d  of  diverse  citizen- 
ship,^ should  show  that  the  citizenship  of  the  payee  or 
original  holder  of  the  claim,  as  well  as  the  citizenship  of 
the  plaintiff,  was,  when  the  suit  was  brought  and  still  is, 
diverse  from  that  of  the  defendant. — The  law  relatinof  to 
suits  to  recover  the  contents  of  assigned  choses  in  action  has 
been  treated  in  a  preceding  section.^  It  remains  to  say  but 
little  as  to  the  form  of  the  petition  for  removal.  As  in  other 
cases  of  removal,  the  facts  must  be  pleaded  entitling  the  de- 
fendant to  remove  the  suit. 

Unless  such  facts  are  otherwise  shown  by  the  record  of 
the  State  court,^  the  petition  for  removal  must  plead  the  cit- 
izenship of  the  payee  or  original  holder  of  the  chose  in  ac- 
tion, as  well  as  the  citizenship  of  the  plaintiff,  and  show  that 
it  was  diverse  from  that  of  the  defendant,  both  when  the  suit 
was  brought  and  when  the  petition  for  removal  was  filed.'^ 


Wilcox  &  Gibbs  Guano  Co.  v. 
Phoenix  Ins.  Co.,  60  Fed.  929; 

Koshland  v.  National  Fire  Ins. 
Co.,  31  Or.  205,  49  Pac.  845. 

Compare  ante  §  1.36. 

^  Hirschl  v.  J.  I.  Case  Threshing 
Mach.  Co.,  42  Fed.  803; 

Overman  Wheel  Co.  v.  Pope 
Manuf'g  Co.,  46  Fed.  577; 

Guarantee  Co.  v.  First  Nat.  Bank, 
95  Va.  480,  28  S.  E.  909. 

Compare 

Frisbie  v.  Chesapeake  «fe  O.  R. 
Co.,  57  Fed.  1. 

The  averment  of  the  non-resi- 
dence of  a  corporation  is  sustained, 
according  to  the  weight  of  present 
authority,  by  proof  that  it  was 
organized  under  the  laws  of  some 
other  State  or  of  some  foreign 
country,  although  it  seems  impos- 
sible to  uphold  this  rule  upon  any 
sound  principle. 

Ante  §  136. 


§  164. 

1  With  certain  exceptions  treated 
ante  §  137  and  notes. 

2  Ante  §  137. 

=>  Shattuck  V.  North  British  & 
Mer.  Ins.  Co.,  19  U.  S.  App.  215,  7 
C.  C.  A.  .386,  58  Fed.  609. 

*  "It  does  not  appear  upon  the 
face  of  tlie  petition  or  of  the  record 
in  the  State  court  that  a  ground  for 
removal  was  shown.  It  was  shown, 
it  is  true,  that  the  cause  was  one 
between  an  alien  and  a  citizen  of  a 
State,  and  that  it  involved  an 
amount  sufficient  to  confer  juris- 
diction, but  those  facts  were  not 
sufficient.  The  claims  sued  upon, 
as  shown  by  the  complaint,  were 
assigned  claim.s.  The  suit  was  one 
of  which  this  Court  had  no  cogni- 
zance, unless  it  miglit  have  been 
prosecuted  herein  if  no  assignment 
had  been  made.  Such  being  the 
nature  of  the  cause  of  action,  the 
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An  omission  of  such  jurisdictional  facts  from  the  petition 
for  removal  cannot  be  cured  by  an  amendment  of  such  peti- 
tion in  the  Federal  Court,^  or  by  affidavits  filed  therein,^ 
showing  the  facts  Avhich  should  have  been,  but  were  not,  al- 
leged in  such  petition. 

The  rule  applicable  to  pleading  the  citizensliip  of  the 
parties,  that  the  particular  State  of  whicli  each  party  is  a 
citizen  must  be  pleaded,'^  governs  in  pleading  the  citizenship 
of  a  payee  or  original  holder  of  an  assigned  claim.  It  is  not 
sufficient  to  aver  that  the  citizenship  of  the  payee  or  original 
holder  was  and  is  diverse  from  that  of  the  defendant,  or  that 
he  was  and  is  a  citizen  of  some  other  State  or  country  than 
that  of  which  the  defendant  is  a  citizen  (without  naming  it), 
but  the  particular  State  or  country  of  which  he  was  and  is  a 
citizen  must  be  averred.^ 


citizenship  of  the  assignors  was 
just  as  essential  to  be  averred  as 
was  the  citizenship  of  the  phiintiff 
or  of  the  defendant.  The  record  is 
wholly  silent  upon  that  subject." 
Murphy  v.  Payette  Alluvial  Gold 
Co.,  98  Fed.  321. 

Compare 

Ante  §  137,  note  1; 

McN'ulty  V.  Connecticut  Mut. 
Life  Ins.  Co.,  46  Fed.  305; 

Conn  V.  Chicago,  B.  &  Q.  R.  Co., 
48  Fed.  177; 

Colcord  V.  Wall,  2  Miles  (Pa.) 
459  (which  correctly  states  the  law 
under  the  present  act). 

A  rule  of  pleading  the  citizenship 
of  the  assignors  who  compose  a 
firm,  which  I  have  criticised,  ante 
§  162,  note  11,  is  given  in 

Thompson  v.  Cook,  23  Fed.  Cas. 
1033,  2  McLean  122. 

^  Post§  165; 

Murphy  v.  Payette  Alluvial  Gold 
Co.,  98  Fed.  321. 

«  Camprelle  v.  Balbach,  46  Fed. 
81. 

'  Ante  §  162,  and  note  7. 

8Ltt 


Benjamin  V.  New  Orleans,  71  Fed, 
758, 

an  averment  was  held  insufficient 
to  confer  jurisdiction  in  an  action 
brought  in  the  Federal  Court  that 
the  original  holders  of  the  claims 
sued  on  by  plaintiff — 

"  are  now,  and  were  on  Feb- 
ruary 9,  1891  (the  date  of  the  filing 
of  the  bill),  citizens  of  States  other 
than  the  State  of  Louisiana,  and 
competent,  as  such  citizens,  to 
maintain  suit  in  this  Court  against 
the  defendants  for  the  recovery  of 
the  indebtedness  represented  by 
the  certificates,  if  no  assignment  or 
transfer  thereof  had  been  made." 

The  Court  said: 

"  The  States  of  which  the  original 
certificate  holders  are  averred  to 
have  been  citizens  at  the  time  of 
the  filing  of  the  bill,  are  not  named. 

...  He  [plaintiff]  should  have 
named  the  States  of  which  the  cer- 
tificate holders  were  citizens.  The 
diverse  citizenship  is  the  jurisdic- 
tional basis  of  this  case.  It  is  an 
issuable  fact.  I  am  clear  that  the 
demurrer  must  be  sustained,  and 
the  bill  dismissed." 
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It  has  already  been  shown  that  there  are  certain  classes  of 
choses  in  action  that  are  excepted  from  the  general  restriction 
as  to  jurisdiction  of  suits  upon  assigned  choses  in  action.  It 
is  sufficient  here  to  refer  to  the  discussion  already  had  upon 
that  subject  without  repeating  it.^  In  a  suit  which  falls 
within  such  an  excej)tion,  the  citizenship  of  the  payee  or 
original  holder  of  the  chose  in  action  need  not  be  pleaded  in 
the  petition  for  removal.^'' 

§  165.  Aiiieiidinents  of  form,  but  not  of  substance,  may 

bo  made  to  a  petition  for  removal  in  the  Federal  Court 

There  is  some  confusion  in  the  cases  as  to  the  extent  of  the 
power  of  a  Federal  Court  to  permit  a  petition  for  removal  to 
be  amended  in  that  Court ;  but  the  true  rule  is  stated,  with 
at  least  approximate  accuracy,  in  the  head-note.  The  peti- 
tion for  removal  is  a  petition  to  the  State  court  and  not  to 
the  Federal  Court ;  it  is  to  be  filed  in  the  State  court.^ 

The  petition  should  state  such  facts  as  entitle  the  petitioner 
to  the  removal  of  the  suit.^  If  the  facts  entitling  the  peti- 
tioner to  a  removal  are  not  stated  in  the  petition  filed  in  the 
State  court,  and  do  not  otherwise  appear  in  the  record  of  such 
court  as  it  exists  at  the  time  of  filing  the  petition,  the  juris- 


This  decision  was  affirmed, 
s.  c,  41  U.  S.  App.  178,  20  C.  C. 
A.  591,  74  Fed.  417, 
the  Court  sayiug  that — 

"  It  was  essential  to  the  jurisdic- 
tion of  the  Court  tliat  such  other 
State  or  States  be  specially  desig- 
nated. The  defendant  is  entitled 
to  actual  and  definite  notice  in  the 
plaintiff's  pleading  of  the  citizen- 
ship, or  alleged  citizenship,  of  each 
assignor.  No  fact  in  the  pleadings 
of  the  plaintiff,  in  these  Courts, 
can  be  more  material,  for  the  au- 
thority of  the  Court  to  act  depends 
upon  it.  It  was  not  sufficient,  then, 
to  say  that  the  assignors  were 
'  citizens,  respectively,  of  States 
other  than  the  State  of  Louisiana, 
and  competent,  as  such  citizens,  to 
maintain  suit  in  this  Court.'  Ju- 
risdiction cannot   be   inferentially 


averred.  Bradley  v.  Rhines,  8 
Wall.  393,  19  L.  467;  Metcalf  v. 
Watertown,  128  U.  S.  586,  9  Sup. 
Ct.  173,  32  L.  543;  Parker  v. 
Ormsby,  141  U.  S.  81,  11  Sup.  Ct. 
912,  35  L.  654;  Ne^v  Orleans  v.  Ben- 
jamin, 153  U.  S.  411,  14  Sup.  Ct. 
905,  38  L.  764." 

The  dictum  in  this  case  upon  ap- 
peal— wholly  unnecessary  to  the 
decision — that  diverse  citizenship 
must  exist  between  the  defendant 
and  the  payee  or  original  holder 
"at  the  time  of  the  transfer,"  has 
been  already  disapproved  by  me. 

Ante  §  137,  note  1. 

^  Ante  §  mi. 

10  Conn  V.  Chicago,  B.  &  Q.  R.  Co., 
48  Fed.  177. 

§165. 

^Ante  §§8,  152. 

-Ante  §  159,  and  post  §  177. 
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diction  of  the  State  court  over  the  case  continues,  notwith- 
standing it  may  order  the  suit  removed.  Such  jurisdiction 
cannot  be  divested  by  stating  the  facts  authorizing  a  removal 
in  an  amended  petition  filed  in  the  Federal  Court,  or  by 
bringing  such  facts  into  the  record  in  any  other  manner  in 
the  Federal  Court.^ 

Amendments  of  a  formal  character  are  permitted  to  be 
made  to  a  petition  for  removal  in  the  Federal  Court  after 
such  removal  has  been  effected.'* 


3  The  Supreme  Court  declined  to 
authorize  an  amendment  at  Circuit 
to  show  jurisdiction: 

Cameron  v.  Hodges,  127  U.  S. 
322,  S  Sup.  Ct.  1154,  32  L.  132; 
and  later  held  that  the  suit  must 
be  remanded  in  such  a  case,  no 
amendment  in  the  Circuit  Court 
being  permissible: 

Crehore  v.  Ohio  &  M.  R.  Co.,  131 
U.  S.  240,  9  Sup.  Ct.  692,  33  L.  144; 

Jackson  v.  Allen,  132  U.  S.  27,  10 
Sup.  Ct.  9,  33  L.  249. 

Decisions  of  lower  Courts: 

Grand  Trunk  Ky.  Co.  v.  Twitchell, 
21  U.  S.  App.  4.5,  8  C.  C.  A.  237,  .59 
Fed.  727; 

Walser  v.  Memphis,  C.  &  N.  W. 
R.  Co.,  19  Fed.  1.52; 

Mac  Naughton  v.  South  Pac.  C.  R. 
Co.,  19  Fed.  881,  10  Sawy.  Ill; 

Endyv.  Commercial  Fire  Ins.  Co., 
24  Fed.  6.57,  11  Sawy.  137; 

Winnemans  v.  Edgington,  27  Fed. 
324; 

Fitzgerald  v.  Missouri  Pac.  Ry. 
Co.,  45  Fed.  812; 

Overman  Wheel  Co.  v.  Pope 
Manuf  g  Co.,  46  Fed.  577; 

Hall  V.  Chattanooga  Agricultural 
Works,  48  Fed.  599,  605 ; 

De  Loy  v.  Traveler's  Ins.  Co.,  59 
Fed.  319; 

Waite  V.  Phoenix  Ins.  Co.,  62 
Fed.  769; 

Murphy  i\  Payette  Alluvial  Gold 
Co.,  98  Fed.  321; 


Fifer.  Whittell,  102  Fed.  537. 

There  are  cases  which  decide  and 
others  which  assume  the  contrary; 
but  they  are  out  of  harmony  with 
the  better  reasoned  cases. 

Parker  v.  Overman,  18  How.  137, 
15  L.  318; 

Grace  v.  American  Cent.  Ins.  Co., 
109  U.  S.  278,  3  Sup.  Ct.  207,  27  L. 
932; 

Thayer  v.  Life  Association,  112 
U.  S.  717,  5  Sup.  Ct.  3.55,  28  L.  864; 

Carr  v.  Fife,  150  U.  S.  494,  15  Sup. 
Ct.  427,  39  L.  508,  affirming  s.  c,  45 
Fed.  209; 

Wool  ridge  v.  McKenna,  8  Fed. 
650. 

*  "  A  petition  for  removal,  when 
presented  to  the  State  court,  be- 
comes part  of  the  record  of  that 
court,  and  must  doubtless  show, 
taken  in  connection  with  the  other 
matters  on  that  record,  the  juris- 
dictional facts  upon  which  the 
right  of  removal  depends;  because, 
if  those  facts  are  not  made  to  ap- 
pear upon  the  record  of  that  court, 
it  is  not  bound  or  authorized  to 
surrender  its  jurisdiction,  and  if  it 
does,  the  Circuit  Court  of  the 
United  States  cannot  allow  an 
amendment  of  the  petition,  but 
must  remand  the  case.  Crehore  v. 
Ohio  &  M.  R.  Co.,  131  U.  S.  240,  9 
Sup.  Ct.  692,  33  L.  144;  Jackson  v. 
Allen,  132  U.  S.  27,  10  Sup.  Ct.  9, 
33  L.  249.     But  if,  upon  the  face  of 
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§  16G.  But  little  aid  can  bo  obtained  from  printed  forms 
in  the  preparation  of  a  petition  for  removal.— There  are 

few  allegations  of  a  petition  for  removal  that  may  be  treated 
as  formal  rather  than  substantial.  Perhaps  in  no  other  plead- 
ing is  every  allegation  so  completely  one  of  substance  rather 
than  of  mere  form.  The  facts  of  no  two  cases  are  alike,  and 
the  allegations  of  the  petition  in  any  case  must  conform  to 
the  facts  thereof.  The  ordinary  petition  is  not  difficult  to 
draw,  and  a  printed  form  is  not  much  needed.  In  the  un- 
usual case,  where  the  lawyer  most  needs  aid,  the  facts  are 
such  as  cannot  be  anticipated ;  no  ready-made  form  can  be 
devised  to  meet  it  and  the  lawyer  must  rely  upon  his  knowl- 
edge of  the  law  and  facts,  and  plead  the  facts  so  as  to  make 
a  case  within  the  law.  The  suggestions  in  this  chapter  as 
to  the  proper  form  of  different  averments  are  deemed  by  the 
author  to  be  better  than  printed  forms  of  petitions,  which 
are  as  liable  to  mislead  as  to  be  of  service. 


the  petition  and  of  the  whole  record 
of  the  State  court,  sufficient 
grounds  for  removal  are  shown, 
the  petition  may  be  amended  in 
the  Circuit  Coui't  of  the  United 
States,  by  leave  of  that  Court,  by 
stating  more  fully  and  distinctly 
the  facts  which  support  those 
grounds.  Carson  v.  Dunham,  121 
U.  S.  421,  427,  7  Sup.  Ct.  1030,  39 
L.  992,  994;  Martin  v.  Baltimore  & 
O.  R.  Co.  [Gerling  v.  Baltimore  & 
O.  K.  Co.],  151  U.  S.  673,  690-691, 
14  Sup.  Ct.  533,  38  L.  311,  318." 
Powers  V.  Chesapeake  &  O.  R.  Co., 
169  U.  S.  92,  18  Sup.  Ct.  264,  42  L. 
673,  affirming  s.  c,  65  Fed.  129. 

In  Gerling  (Martin's  Adm'r)  v. 
Baltimore  &  O.  R.  Co.,  siqyra,  the 
Supreme  Court  referred  to 

Ayers  v.  Watson,  113  U.  S.  594, 
5  Sup.  Ct.  641,  28  L.  1093, 
and  said: 

"  The  incidental  suggestion,  in 
that  opinion,  that  the  petition  for 
removal  might  be  amended  in  the 
Circuit  Court  as  to  the  form  of 
stating  the  juri.sdictionul  facts,  as- 
sumes that  those  facts  are  already 


substantially  stated  therein,  and 
accords  with  later  decisions,  by 
which  such  amendments  may  be 
allowed  when,  and  only  when,  the 
petition,  as  presented  to  the  State 
court,  shows  upon  its  face  sufficient 
ground  for  removal.  Carson  v. 
Dunham  [supra]  ;  Crehore  v.  Ohio 
&  M.  R.  Co.  [siqyra]  ;  Jackson  v. 
Allen  [supra'].'''' 

There  are  other  cases  where 
amendments  were  permitted  upon 
an  application  of  this  principle; 
but  in  some  of  them  the  Courts 
were  more  liberal  in  permitting 
amendments  than  would  seem 
proper  under  the  decisions  of  the 
Supreme  Court: 

Houser  v.  Clayton,  12  Fed.  Cas. 
600,  3  Woods  273; 

Glover  i\  Shepperd,  15  Fed.  833, 
11  Biss.  572; 

Johnson  v.  F.  C.  Austin  Manuf'g 
Co.,  76  Fed.  616; 

Tremper  v.  Schwabacher,  84  Fed, 
413; 

Stadlemann  v.  White  Line  Tow- 
ing Co.,  92  Fed.  209. 
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CHAPTER  XL 


REMOVAL  BOND. 


§  167.  A  defendant  procuring  a  removal  is  liable  for  all 
the  costs  in  the  Federal  Courts  if  the  cause  is  remanded 
to  the  State  court. — In  the  absence  of  a  statute  authorizing 
it,  costs  could  not  be  awarded  against  a  defendant,  who  had 
procured  a  removal,  when  the  Circuit  Court  of  the  United 
States  orders  a  suit  remanded  to  the  State  court  for  want  of 
jurisdiction. 1 

The  defects  in  some  prior  removal  acts,  in  respect  to  costs, 
have  been  remedied  '^  in  the  acts  of  1875  and  1887-8.  When 
a  suit  is  remanded  from  a  Circuit  Court  of  the  United  States 
to  a  State  court,  the  Circuit  Court  should,  in  ordinary  cases, 
render  judgment  against  the  removing  defendant  for  all  costs 
in  that  Court ;  and  if  the  order  to  remand  is  made  by  the  Su- 
preme Court,  or  by  a  Circuit  Court  of  Appeals,  the  costs  to 
be  taxed  against  the  removing  defendant  should  include  the 
costs  of  the  appellate  Court  or  Courts  as  well  as  the  Circuit 
Court.^     In  exceptional  cases,  as  wlien  both  parties  are  at 


§167. 

1  Nashville  v.  Cooper,  6  Wall.  247, 
18  L.  851,  approved  in  Citizens' 
Bank  v.  Cannon,  164  U.  S.  319,  17 
Sup.  Ct.  89,  41  L.  4.51;  Josslyn  v. 
Phillips,  27  Fed.  481. 

^  Mansfield,  C.  &  L.  M.  R.  Co.  v. 
Swan,  111  U.  S.  379,  4  Sup.  Ct.  510, 
28  L.  462. 

3  Act  of  1875,  §3,  as  amended  by 
act  of  1887-8,  ante  §8; 

Act  of  1875,  §5,  ante  §  10; 

Mansfield,  C.  &  L.  M.  B.  Co.  v. 
Swan,  111  U.  S.  379,  4  Sup.  Ct.510, 
28  L,  462; 

Graves  v.  Corbin,  132  U.  S.  571, 
10  Sup.  Ct.  196,  33  L.  462; 

Torrence  v.  Shedd,  144  U.  S.  527, 
12  Sup.  Ct.  726,  36  L.  528; 


Hanrick  v.  Hanrick,  153  U.  S.  192, 
14  Sup.  Ct.  835,  38  L.  685; 

Postal  Tel.  Cable  Co.  v.  Alabama, 
155  U.  S.  482,  15  Sup.  Ct.  192,  39  L. 
231; 

Neelb.  Pennsylvania  Co.,  157  U.S. 
153,  15  Sup.  Ct.  589,  39  L.  654; 

Walker  v.  Collins,  167  U.  S.  57, 
17  Sup.  Ct.  738,  42  L.  76; 

Southwestern  Tel.  &  T.  Co.  v. 
Robinson,  2  U.  S.  App.  148,  1  C.  C. 
A.  91,  48  Fed.  769,  16  L.  R.  A.  545; 

Craswell  v.  Bel  anger,  15  U.  S. 
App.  104,  6  C.  C.  A.  1,  56  Fed.  529; 

Grand  Trunk  Ry.  Co.  v.  Twitchell, 
21  U.  S.  App.  45,  8  C.  C.  A.  237,  59 
Fed.  727; 

Tod  v.  Cleveland  &  M.  V.  R.  Co., 
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fault,  the  Court  may  make  such  other  order  as  to  costs  as 
may  be  just.* 

Whether  an  attorney's  docket  fee  of  twenty  dollars,  in  the 
Circuit  Court,  should  be  taxed  as  part  of  the  costs,  upon 
sustaining  a  motion  to  remand  a  suit  to  a  State  court,  has 
been  differently  decided  by  different  Judges  in  the  reported 
decisions.^  The  unreported  practice  is  even  more  conflicting 
than  the  reported  decisions ;  for  in  at  least  two  Districts  a 
docket  fee  of  ten  dollars  is  allowed,  in  several  a  docket  fee 
of  five  dollars,  and  in  the  majority  none  at  all.^ 


22  U.  S.  App.   707,   Iti  C.  C.  A.  521, 
65  Fed.  145; 

Wabash  R.  Co.  v.  Barbour,  43  U.  S. 
App.  102,  19  C.  C.  A.  546,  73  Fed. 
513; 

Fitzgerald  v.  Missouri  Pac.  R. 
Co.,  45  Fed.  812,  821; 

Adelbert  College  v.  Toledo,  W.  & 
W.  R.  Co.,  47  Fed.  836,  848; 

Pellettu.  Great  Northern  Ry.  Co., 
105  Fed.  194. 

4  Act  of  1875,  §5,  ante  §10; 

Hancock  v.  Holbrook,  112  U.  S. 
229,  5  Sup.  Ct.  115,  28  L.  714; 

Peper  v.  Fordyce,  119  U.  S.  469, 
7  Sup.  Ct.  287,  30  L.  435; 

First  Nat.  Bank  v.  Prager,  63 
U.  S.  App.  703,  34  C.  C.  A.  51,  91 
Fed.  689; 

Egerton  v.  Starin,  91  Fed.  932. 

^  There  is  one  reijorted  decision 
in  favor  of  taxing  a  docket  fee  of 
$20: 

Josslyn  V.  Phillips,  27  Fed.  481, 
decided   by   Judge    (now   Justice) 
Brown. 

There  is  one  reported  decision 
against  taxint^  any  docket  fee: 

Smith  u.  Western  U.  Tel.  Co.,  81 
Fed.  242, 

decided  by  Judge  Baker  with  con- 
currence of  Judge  Woods. 

While  the  preponderance  of  prac- 
tice in  the  Federal  Courts  favois 
the  view  of  Judge  Baker,  the  bet- 
ter reason  seems  to  the  author  to 


support  the  opinion  of  Justice 
Brown. 

Since  this  volume  went  into  the 
printer's  hands,  a  decision  of  Judge 
Hanford  has  been  published  in 
which  he  adopts  the  theory  that  a 
docket  fee  of  ten  dollars  is  taxable 
upon  a  sustained  motion  to  re- 
mand. 

Pellett  V.  Great  Northern  Ry.  Co., 
105  Fed.  194. 

''Correspondence  with  Judges 
and  clerks  has  elicited  the  follow- 
ing information: 

First  Circuit. 

In  the  District  of  Maine,  the 
question  of  a  docket  fee  upon  su.s- 
taining  a  motion  to  remand,  has 
never  come  up  for  determination; 
so  there  is  no  practice  there  on  the 
point. 

In  the  District  of  Massachusetts, 
it  is  the  practice  to  allow  an  attor- 
ney's docket  fee  as  taxable  costs 
upon  sustaining  a  motion  to  re- 
mand. 

In  the  District  of  New  Hamp- 
shire, the  question  has  not  been 
before  the  Court,  but  the  practice 
of  the  clerk  has  been  to  tax  an  at- 
torney's docket  fee  upon  the  Court 
sustaining  a  motion  to  remand. 

In  the  District  of  Rhode  Island, 
the  question  has  not  arisen;  a 
docket  fee  has  never  been  claimed 
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The  true  rule  seems  to  the  author  to  be  that  the  act  of 
1875,  §  5,  requires  the  Court  upon  remanding  a  suit,  to  tax 


upou   the   Court  sustaining  a  mo- 
tion to  remand. 

Second  Circuit. 

Judge  Wallace  writes  me  as  to 
the  Circuit  Judges: 

"  We  all  agree  to  the  propriety 
of  au  allowance  of  costs  equivalent 
to  those  of  a  docket  fee." 

In  the  District  of  Connecticut, 
the  clerk  informs  me,  a  docket  fee 
was  held  to  be  taxable,  by  Judges 
Wallace  and  iShipman,  upou  a  con- 
tested motion  after  the  order  to 
remand,  in 

Koraback  v.  Pennsylvania  Co.,  42 
Fed.  420, 

and  the  precedent  so  set  has  been 
followed  ever  since  in  that  District. 

In  the  Southein,  Eastern,  and 
Northern  Districts  of  New  York, 
the  practice  of  the  clerks  has  been 
not  to  tax  docket  fees  upon  sus- 
tained motions  to  remand;  and  in 
the  Southern  and  Eastern  Districts, 
at  least,  this  practice — contrary  to 
that  held  proper  by  the  Circuit 
Judges — has  had  the  sanction  of 
the  District  Judges. 

In  the  District  of  Vermont,  there 
has  been  no  contested  motion  to 
remand  granted  within  the  memory 
of  the  present  District  Judge;  "  so 
there  is  no  practice  here  about  it." 

Third  Circuit. 

In  the  District  of  Delaware, 
there  has  been  no  motion  to  re- 
mand sustained,  within  the  knowl- 
edge of  the  present  clerk;  so  there 
is  no  practice  as  to  costs. 

In  the  District  of  New  Jersey,  it 
has  not  been  the  practice  to  allow 
an  attorney's  fee  on  a  motion  to 
remand. 

In  the  Eastern  District  of  Penn- 
sylvani:i,  no  question  as  to  a 
docket  fee  has    been  decided;    no 


such  fee  has  been  claimed  for  many 
years. 

lu  the  Western  District  of  Penn- 
sylvania, no   docket    fee  is   taxed 
upon    sustaining  a  motion  to  re- 
maud. 
Fourth  Circuit. 

Judge  Brawlcy  of  South  Carolina 
writes  me: 

"No  docket  fee  is  taxable  in 
this  District  on  such  motion,  and 
Judge  Simonton,  Circuit  Judge, 
informs  me  that  such  is  the  rule 
in  this  Circuit." 

District  Judges  Purnell  (Eastern 
District  of  North  Carolina),  Paul 
(Western  District  of  Virginia), 
and  Jackson  (West  Virginia)  in- 
form me  that  the  practice  to  tax 
no  docket  fee  prevails  in  the  clerks' 
offices  of  their  respective  Districts. 
The  question  of  the  right  to  such 
a  fee  was  raised  at  the  September 
term,  1900,  of  the  Circuit  Court  at 
Lynchburg,  Va.,  and  was  decided 
in  the  negative  by  Judge  Paul, — 
decision  not  reported. 

In  the  Eastern  District  of  Vir- 
ginia, the  Western  District  of 
North  Carolina,  and  the  District 
of  Maryland,  no  response  to  my 
letters  of  inquiry  was  received 
from  the  clerks  or  District  Judges. 
Fifth  Circuit. 

In  the  Northern  District  of  Ala- 
bama, it  has  been  the  practice  of 
the  Court  to  tax  an  attorney's 
docket  fee  as  part  of  the  costs  upon 
sustaining  a  motion  to  remand. 

In  the  Middle  District  of  Ala- 
bama, no  answer  was  received 
from  the  clerk  or  District  Judge. 

In  the  Southern  District  of  Ala- 
bama, there  have  been  but  few 
ca.ses  remanded,  and  in  these  no 
attorney's  fee   was   taxed   by  the 
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such  sum  as  costs  for  fees  of  plaintiff's  attorney  as  the  Court 


clork,  with  the  approval  of  the 
District  Jiuigo,  and  tlie  matter 
was  not  brought  before  the  Court 
for  a  judicial  ruling. 

In  the  Northern  District  of  Flor- 
ida, Judge  Svvayne  writes: 

"  The  question  of  docket  fee  in 
a  remanded  case  has  never  been  be- 
fore me,  but  my  opinion  is  against 
it." 

In  the  Southern  District  of  Flor- 
ida, Judge  Locke  writes: 

"Whenever  a  docket  fee  has 
been  allowed,  it  has  been  without 
objection  and,  therefore,  the  ques- 
tion has  never  been  judicially  be- 
fore me." 

In  the  Northern  District  of  Geor- 
gia, the  question  has  not  been  up 
for  decision  by  the  Court;  it  has 
been  the  practice  of  the  clerk  not 
to  tax  a  docket  fee  as  a  part  of  the 
costs  in  a  remanded  case. 

In  the  Southern  District  of  Geor- 
gia, the  practice  is  thus  stated  by 
L.  M.  Erwin,  deputy  clerk  at  Ma- 
con: 

"It  has  been  and  still  is  the 
practice  of  the  clerk  in  this  Dis- 
trict to  tax  in  cases  at  law,  when 
judgment  is  rendered  without  a 
jury,  in  favor  of  successful  coun- 
sel, a  docket  fee  of  ten  dollars. 
Rev.  St.,  §824,  cl.  2.  If  a  motion 
to  remand  in  common-law  case  is 
sustained  by  the  Court,  it  is,  of 
course,  a  judgment  of  the  Court 
rendered  witliout  a  jury,  and  the 
party  losing  would  be  liable  for 
this  fee.  As  there  is  no  distinction 
between  law  and  equity  practice 
in  the  State  courts  of  Georgia,  if  a 
case  was  removed  to  United  States 
Court  and  a  motion  to  remand  was 
made,  where  plaintiff  seeks  equita- 
ble relief,  and  the  Coui't  sustained 
the  motion,  the  same  rule  would 


apply,  as  the  equitable  proceeding 
by  bill  is  not  usually  jiled  unless 
motion  to  remand  is  overruled,  and 
pleadings  are  required  to  be  recast; 
— clause  1  of  §  824,  therefore  would 
not  apply.  I  think  clause  2,  §  824, 
Rev.  St.,  covers  the  ground." 

In  the  Eastern  District  of  Louis- 
iana, the  practice  of  the  Court  has 
been  to  order  the  taxation  of  a 
docket  fee  of  ten  dollars  in  a  re- 
manded case. 

In  the  Western  District  of  Louis- 
iana, the  District  Judge  and  clerk 
have  not  answered  my  inquiries  as 
to  the  practice. 

In  the  Northern  District  of  Mis- 
sissippi, the  clerk  does  not  remem- 
ber any  case  remanded. 

In  the  Southern  District  of  Mis- 
sissippi, the  practice  has  been  to 
tax  no  fee,  and  attorneys  have  not 
claimed  docket  fees  in  remanded 
cases. 

In  the  Eastern  District  of  Texas, 
it  has  never  been  the  practice  of 
the  clerk  to  tax  an  attorney's  docket 
fee  in  any  case  remanded  to  a  State 
court;  the  question  has  not  been 
before  the  Court. 

In  the  Northern  District  of  Tex- 
as, an  attorney's  docket  fee  is  not 
taxed  by  the  clerk  in  a  remanded 
case  unless  the  Court  makes  an  or- 
der allowing  the  same. 

In  the  Western  District  of  Texas, 
there  is  no  established  practice  up- 
on the  question. 

Sixth  Circuit. 

In  the  District  of  Kentucky,  the 
question  has  not  been  before  the 
present  District  Judge,  but  the 
clerk's  practice  has  been,  and  is,  to 
tax  the  attorney's  fee. 

In  the  Eastern  District  of  Michi- 
gan, the  decision  of  Judge  (now 
Justice)  Brown,  in 
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shall  think  just  to  tlie  parties  under  the  circumstances  of  the 


Josslyn  r.  Phillips,  27  Fed.  481, 
is    followed,    allowiug    a    regular 
docket  fee  of  twenty  dollars. 

In  the  Western  District  of  the 
same  State,  the  decision  in  Josslyn 
V.  Phillips,  supra,  has  not  been  ques- 
tioned since  its  reiidition. 

In  the  Northern  District  of  Ohio, 
it  was  formerly  the  practice  to  tax 
a  docket  fee  on  sustaining  a  motion 
to  remand,  following  Josslyn  v. 
Phillips,  supra,  but  latterly  a  con- 
trary practice  has  prevailed. 

In  the  Southern  District  of  Ohio, 
where  a  case  is  removed  to  the  Cir- 
cuit Court  and  remanded  on  mo- 
tion, a  fee  of  five  dollars  is  taxed. 

In  the  Eastern  and  Middle  Dis- 
tricts of  Tennessee,  it  is  the  prac- 
tice, when  a  case  is  remanded  as 
improperly  removed,  to  tax  the 
docket  fee  alcmg  with  the  costs. 
The  reasoning  upon  which  this 
practice  was  established  by  ex- 
Judge  Key,  is  the  same  as  that  of 
Judge  (now  Justice)  Brown  in  Joss- 
lyn v.  Phillips,  supra. 

In  the  Western  District  of  Ten- 
nessee, tlie  question  of  taxing  a 
docket  fee  upon  a  motion  to  re- 
mand has  never  been  brought  to  the 
attention  of  Judge  Hammond;  the 
practice  of  the  clerk  has  been  not 
to  tax  any  fee  on  sustained  motions 
to  remand. 

Seventh  Circuit. 

A  docket  fee  of  any  kind  is  not 
allowed  upon  sustaining  a  motion 
to  remand  in  any  of  the  Districts 
of  the  Seventh  Circuit.  The  ques- 
tion was  decided  by  Judge  Baker, 
of  the  District  of  Indiana,  in 

Smith  V.  Western  U.  Tel.  Co.,  81 
Fed.  242; 

and  the  District  Jiidges  of  the  other 
Districts — the  Xorthcrii  and  South- 
ern Districts   of  Illinois,  and  the 


Eastern  and  Western  Districts  of 
Wisconsin — inform  me  that  the 
same  practice  prevails  in  tlieir 
Districts. 

Eighth  Circuit, 

In  the  Eastern  District  of  Arkan- 
sas, the  lu'actice  has  been  to  tax 
the  same  docket  fee  upon  remand- 
ing a  case  as  upon  a  dismissal — five 
dollars — and  this  pi-actice  has  not 
been  contested  during  the  incum- 
bency of  the  present  District 
Judge. 

In  the  Western  District  of  Arkan- 
sas, Judge  Rogers  writes: 

"  The  question  has  not  been 
raised.  The  practice,  so  far,  has 
been  to  tax  no  fee." 

In  the  District  of  Colorado,  says 
Judge  Hallett,  "  the  point  sug- 
gested lias  not  been  mooted.  We 
do  not  tax  the  docket  fee,  and  we 
have  not  been  asked  to  do  so." 

In  the  Northern  District  of  Iowa, 
Judge  Shiras  writes: 

"  The  rule  in  this  District  upon 
the  question  of  taxing  an  attorney's 
docket  fee  in  cases  remanded  to 
State  court  upon  motion,  is  that 
the  docket  fee  is  not  taxed  in  such 
cases. 

"  Under  §  5  of  the  act  of  1875,  I 
have,  in  a  few  instances,  where  it 
was  made  plain  that  the  party  re- 
moving the  case  had  intentionally 
set  up  a  false  statement  of  facts  as 
a  basis  for  a  removal,  caused  to  be 
taxed  against  him  a  reasonable  sum 
to  cover  the  attorney's  fees  incurred 
by  the  wronged  party,  but  this  was 
done  to  protest  tlie  abuse  of  the 
right  of  removal,  and  not  as  an 
ordinary  item  of  taxable  costs." 

In  the  Southern  District  of  Iowa, 
E.  R.  Mason,  who  has  been  clerk 
for  thirty  j'cars,  writes: 

'  The     question     of    attorney's 
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particular  case,  the  statute  reading  "shall  make  such  order 


docket  fee  in  causes  remanded  h<as 
never  been  raised  in  this  District 
that  I  know  of.  It  is  tlic  practice 
to  tax  an  attorney's  docket  fee  of 
$5  under  tlie  provision  of  Rev.  St., 
§  824,  which  provides  that  where 
the  cause  is  discontinued,  the  dock- 
et fee  shall  be  $.").■" 

In  the  District  of  Kansas,  no 
docket  fee  is  taxed  upon  sustain- 
ing a  motiou  to  remand. 

In  the  District  of  Minnesota, 
when  a  motion  to  remand  is  sus- 
tained, no  docket  fee  is  taxable. 

In  the  Eastern  District  of  Mis- 
souri, it  is  not  the  practice  to  allow 
a  regular  docket  fee  of  $20  upon 
sustaining  a  motion  to  remand,  but 
a  fee  of  ;p5,  the  same  that  is  allowed 
under  Rev.  St.,  §  824,  cl.  3,  where  a 
cause  is  discontinued. 

Judge  Adams  writes: 

"  Whether  the  allowance  of  $5 
has  been  by  virtue  of  the  authority 
of  Rev.  St.,  §  824,  or  whether  it  has 
been  by  virtue  of  the  provisions  in 
the  judiciary  act  of  1875  empower- 
ing the  Court  to  allow  reasonable 
attorney's  fees,  I  am  unable  to 
state;  but  the  clerk  informs  me 
that  before  my  incumbency  and 
since,  there  has  been  a  regular  taxa- 
tion of  $5  to  the  plaintiff's  attorney 
in  such  cases." 

In  the  Western  District  of  Mis- 
souri, it  has  not  been  the  practice 
to  tax  an  attorney's  docket  fee  upon 
sustaining  a  motion  to  remand. 

In  the  District  of  Nebraska,  the 
questicm  has  never  been  presented 
to  Judge  Munger  for  consideration, 
but  the  practice  of  the  clerk  is  to 
tax  a  docket  fee  where  a  motion  to 
remand  a  case  to  State  court  is  sus- 
tained. 

In  the  District  of  North  Dakota, 
the  question  as  to  whether  an  at- 


torney's docket  fee  is  taxable  as 
costs  upon  sustaining  a  motion  to 
remand  has  not  been  raised. 

In  tiie  Distiict  of  Soutli  Dakota, 
no  attorney's  fee  is  allowed  on  re- 
manding a  cause  to  State  court. 

In  the  District  of  Utah,  no  an- 
swer was  received  from  the  Dis- 
trict Judge  or  clerk. 

In  the  District  of  Wyoming,  the 
clerk's  answer  to  my  letter  of  in- 
quiry is: 

"The  question  has  never  been 
raised  in  our  Court." 

Ninth  Circuit. 

In  the  Northern  District  of  Cali- 
fornia, the  question  has  not  been 
before  the  Court;  the  clerk's  prac- 
tice has  been  to  tax  no  fee  in  equity 
cases  remanded,  and  to  tax  $5  in 
each  law  action  as  being  analogous 
to  a  dismissal. 

In  the  Southern  District  of  Cali-r 
fornia,  there  has  been  no  ruling  of 
the  Court  upon  the  question  of 
taxing  a  docket  fee  upon  sustain- 
ing a  motion  to  remand  ;  the  clerk's 
practice  has  not  been  uniform. 

In  the  District  of  Idaho,  the 
question  has  never  been  presented 
to  the  Court;  the  practice  of  the 
clerk  has  been  not  to  tax  a  docket 
fee,  as  no  attorney  has  ever  put  in 
a  claim  for  one. 

In  the  District  of  Montana  Judge 
Knowles  writes : 

"  Replying  to  your  inquiry  as 
to  the  practice  of  this  Court  as  to 
the  allowance  of  an  attorney's 
docket  fee  as  taxable  costs  upon 
sustaining  a  motion  to  remand,  you 
are  advised  that  such  fee  will  be 
allowed  and  taxed  as  being  proper 
costs  under  the  act  of  March  3, 
187.J." 

In  the  District  of  Nevada,  no 
cost  bill  bias  been  filed  in  any  of 
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as  to  costs  as  shall  be  just ; "  that  Rev.  St.,  §  824,  does  not 
apply,  except  by  analogy,  in  determining  the  sum  to  be  al- 
lowed by  the  Court,  but  as,  under  that  statute,  the  ordinary 
docket  fee  is  twenty  dollars,  that  sum  should,  in  ordinary 
cases,  be  allowed  upon  remanding  a  suit.  The  Court  may 
award  more,  and  may  award  less,  than  #20,  as  shall  be  just. 
The  language  of  the  statute  as  to  the  removal  bond  lends 
support  to  tliis  theory  ;  such  bond  must  be  conditioned  "  for 
paying  all  costs  that  may  be  awarded  by  the  said  Circuit 
Court  if  said  Court  shall  hold  that  such  suit  was  wrongfully 
or  improperl}^  removed  thereto."  ^ 

A  Circuit  Court  of  the  United  States,  on  remanding  a  suit 
to  the  State  court  from  which  it  was  removed,  cannot  render 
a  judgment  for  costs  against  the  surety  on  the  removal  bond  ; 
the  liability  of  the  surety  can  be  enforced  only  by  an  "  inde- 
pendent proceeding  brought  in  a  proper  court  having  juris- 
diction." ^ 

§  1G8.  A  bond  for  the  costs  iipou  removal  must  be  made 
and  filed  by  the  removing  defendant  as  well  as  a  petition. 
— When  a  defendant  entitled  to  remove  a  cause  shall  file 
his  petition  for  such  removal  in  the  State  court,  he  "  shall 
make  and  file  therewith  a  bond."  ^ 

This  is  a  condition  precedent  to  the  removal  of  a  suit  from 
the  State  court  to  the  Federal  Court.^ 


the  cases  remanded;  no  docket  fee 
has  been  claimed,  or  any  question 
in  reference  thereto  been  presented 
or  passed  upon  in  the  Circuit 
Court. 

In  the  District  of  Oregon,  an 
attorney's  docket  fee,  where  a  mo- 
tion to  remand  has  been  sustained, 
has  never  been  taxed  nor  claimed; 
the  question  has  never  been  raised. 

In  the  District  of  Washinsrton, 
the  clerk,  in  taxing  costs,  did  not  I 
allow  an  attorney's  docket  fee  in 
cases  remanded,  until  the  question 
was  presented  to  the  Court  for  ad- 
judication in 

relletti\  Great  Northern  Ry,  Co., 
105  Fed.  194, 


where  Judge  Hanford  decided  that 
a  docket  fee  of  $10  is  taxable. 

"  Aiite^  8. 

**  Colburu  V.  Hill,  —  C.  C.  A.  — , 
10.3  Fed.  340. 

§  168. 

1  Section  3  of  removal  act,  ante 
§8. 

2 "The  filing  of  the  bond  condi- 
tioned as  required  by  the  act,  is  a 
condition  precedent  to  the  removal 
of  the  cause  to  this  Court."  Mc- 
Murdy  v.  Connecticut  Gen.  Life 
Ins.  Co.,  16  Fed.  Cas.  310,  6  Ins. 
Law  J.  666,  4  Law  &  Eq.  Rep.  69, 
6  Chi.  Leg.  News  324,  4  Weekly 
Notes  Cases  18,  24  Pittsb.  Leg.  J. 
154. 
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§  169.  The  removing  detViMlant  "shall  make  ...  a 
bond,"^  but  need  not  himself  sif?ii  it. — A  literal  construc- 
tion of  the  removal  act  would  require  the  defendant  in  all 
cases  to  sign  the  bond.  But  the  act  has  not  been  so  construed 
by  the  Federal  Courts.  A  defendant  need  not  himself  sign 
the  bond  for  removal,  if  it  be  signed  by  a  responsible  surety 
or  sureties.^  A  contrary  rule  would  be  often  very  incon- 
venient, and  frequently  would  deprive  an  absent  defendant 
of  the  riglit  of  removal  altogether.^ 

The  guardian  ad  litem  of  an  infant  defendant  should  sign 
the  bond  for  liim.* 


"It  is  essential,  howevei-,  in  or- 
der to  obtain  the  removal  of  a 
cause,  that  a  bond,  conditioned  as 
the  law  requires,  should  be  filed 
within  the  time  prescribed  by  the 
statute,  and  that  the  surety  thereon 
should  be  good  and  sufficient." 
Probst  11.  Cowen,  91  Fed.  929. 

§169. 

^Sec.  3  of  the  removal  act,  ante 
§8. 

*  People's  Bank  v.  Aetna  Ins.  Co., 
53  Fed.  161; 

Public  Grain  &  Stock  Exchange 
V.  Western  Union  Telegraph  Co., 
16  Fed.  280,  11  Biss.  568; 

Nye  V.  Northern  Cent.  R.  Co.,  24 
Hun{N.  Y.)556. 

"The  statute  is  satisfied,  as  to 
the  bond,  if  a  bond  with  sufiicient 
surety  is  filed.  The  petitioner  for 
removal  makes  the  bond,  in  the 
sense  of  the  statute,  if  he  oiYers  it 
to  the  court  as  the  bond  required." 
Stevens  v.  Richardson,  9  Fed.  191, 
195,  20  Blatchf.  53. 

There  are  contrary  decisions  of 
the  State  courts  of  Illinois: 

Weed  Sewing  Mach.  Co.  v.  Smith, 
71  111.  204; 

Cleveland,  C,  C.  &  St.  L.  Ry.  Co. 
V.  Monaghan,  140  111.  474,  30  N.  E. 
869; 

Farmers'  Loan  &  T.  Co.  v.  Lake 

31 


St.  El.  R.  Co.,  173  111.  439,  51  N.  E. 
55,  affirming  s.  c,  68  111.  App.  666. 

In  the  Lake  Street  L.  case,  the 
Circuit  Court  of  the  United  States 
took  jurisdiction  upon  removal 
without  discussing  the  sufficiency 
of  the  bond. 

Lake  St.  El.  R.  Co.  v.  Farmers' 
Loan  &  T.  Co.,  72  Fed.  804. 

The  Supreme  Court  avoided  a 
decision  of  the  question. 

Farmers'  Loan  &  T.  Co.  v.  Lake 
Street  El.  R.  Co.,  177  U.  S.  51,  20 
Sup.  Ct.  564,  44  L.  667. 

3  Under  the  rules  of  some  State 
courts,  a  plaintiff  may  file  an 
amended  complaint  changing  a 
cause  from  one  that  is  not  remov- 
able to  one  that  is  removable,  and 
the  defendant  be  required  to  answer 
the  amended  complaint  within 
24  hours,  and  file  his  petition  and 
bond  for  removal  within  such  time, 
if  he  desires  to  remove  the  suit. 
Such  was  the  rule  of  the  State 
court  in  the  case  of 

Enders  v.  Lake  E.  &  W.  R.  Co., 
101  Fed.  202,  cited  ante  §  157,  note  5. 

In  such  cases,  a  non-resident  of 
the  State  would  most  probably  have 
no  opportunity  to  personally  sign 
a  bond. 

*  "  If  the  suit  were  brought  by  or 
against  an  infant,  and  he  desired  to 
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The  Federal  statute  does  not  require  that  the  signatures 
to  a  removal  bond  be  sealed,  or  witnessed,  or  acknowledged. 
It  is  customary  to  follow  the  local  practice,  in  these  respects, 
as  to  bonds  in  the  State  courts.'^ 

§  170.  A  proper  removal  bond  must  be  filed  in  the  State 
court  within  the  time  fixed  by  statute. — Tlie  State  court 
retains  complete  jurisdiction  of  a  suit  until  a  removal  bond 
is  filed  in  such  court.  The  filing  of  a  petition  for  removal 
alone  does  not  divest  it  of  jurisdiction.^  The  question  of 
the  time  to  file  the  petition  and  bond  has  been  treated  in  the 
preceding  chapter.^  The  filing  of  a  bond  after  the  time  fixed 
by  statute  for  filing  the  petition  and  bond  has  expired,  will 
not  authorize  a  removal,  Avhere  no  bond  was  filed  within  the 
time  fixed  by  law,  although  a  proper  petition  was  filed  in  due 
time.^ 


remove  the  cause,  he  would  not 
sign  the  bond,  but  his  next  friend 
or  guardian  named  in  the  suit." 
Public  Grain  &  Stock  Exchange  v. 
Western  Union  Telegraph  Co.,  16 
Fed.  289,  290,  11  Biss.  568. 

6  "  The  want  of  acknowledgment 
or  proof  of  the  execution  of  tlie 
bond  was  a  matter  of  practice  for 
the  State  court  to  pass  upon,  and  it 
will  not  be  reviewed  by  this  Court 
after  the  State  court  has  accepted 
the  bond."'  Cooke  v.  Seligmau,  7 
Fed.  263,  269,  17  Blatchf.  452. 

A  cause  will  not  be  remanded 
from  the  Federal  Court  to  the  State 
court  for  the  want  of  witnesses  to 
the  signatures  to  the  bond. 

"These  are  required,  not  to  give 
the  bond  validity,  but  to  facilitate 
the  proof  of  its  proper  execution." 
Sutherland  v.  Jersey  City  &  B.  R. 
Co.,  22  Fed.  3.56,  359. 

The  omission  of  a  seal  from  the 
signature  of  a  surety  was  held  to 
be  a  formal  omission  and  amend- 
able. 

Overman  Wheel  Co.  v.  Pope 
Manuf'g  Co.,  46  Fed.  577. 


§170. 

1 "  There  is  no  objection  to  filing 
the  petition  first,  but  it  has  no 
effect  upon  the  jurisdiction  of  the 
State  court  until  the  bond  is  pre- 
sented." Maine  v.  Gilman,  11  Fed. 
214,  216. 

^Ante  ch.  X. 

3 "  That  the  bond  was  necessary 
to  effect  a  removal,  seems  clear. 
The  statute  provides  for  the  filing 
of  both  a  petition  and  bond  con- 
taining certain  prescribed  condi- 
tions. The  required  petition  and 
bond  having  been  filed  within  the 
time  prescribed,  the  statute  pro- 
ceeds: 'It  shall  then  be  the  duty 
of  the  court  to  accept  the  said  peti- 
tion and  bond,  and  proceed  no  fur- 
ther in  such  suit' — that  is  to  say, 
after  filing  of  the  prescribed  peti- 
tion and  bond,  but  not  till  '  then.'  " 
Austin  V.  Gagan,  39  Fed.  G26,  628, 
14  Sawy.  151,  5  L.  K.  A.  476. 

To  the  same  point  is 

St.   Anthony  Falls  Water-Power 
Co.  V.  King  Wrouglit  Iron  Bridge 
Co.,  23  Minn.  186,  23  Am.  R.  082, 
where  the  petition  was  filed  in  apt 
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Not  only  must  there  be  a  bond  filed  by  the  reniovuig  de- 
fendant, but  the  bond  must  be  a  proper  one.  The  jurisdic- 
tion of  tlie  State  court,  in  the  absence  of  a  waiver  by  plaintiff, 
is  not  divested  until  a  l)()iid  is  filed  therein  with  good  and 
sufficient  surety  and  conditioned  as  required  by  the  statute.* 
If  the  petition  for  removal  be  in  due  form  and  filed  at  the 
proper  time,  but  the  removal  bond  is  defective,  the  State  court 
will  retain  jurisdiction  of  tlie  cause.'^ 

§  171.  A  perfect  bond  cannot  be  substituted  for  ji  defect- 
ive one,  after  tlie  time  for  lllini?  lias  elapsed,  and  thus 
authorize  a  removal. — Where  a  defective  bond  is  filed,  in 
apt  time,  in  the  State  court,  the  filing  of  a  perfect  bond  there- 
in after  the  statutory  time  for  such  filing  has  elapsed,  will 
not  cure  the  defect.^  There  can  be  no  removal  in  such  case, 
unless  the  plaintiff  waive  his  right  to  object,  even  if  the  State 
court  make  an  order  for  the  filing  of  such  perfect  bond  nunc 
pro  tunc? 

^  172.  The  removal  bond  is  required  to  be  one  "  with 
good  and  sufficient  surety."^    The  State  court  should  de- 


time,  but  the  bond  was  filed  too 
late. 

*  Ante  §  8. 

6  This  is  implied  in  the  decision 
of  the  United  States  Supreme  Court 
in 

Removal  Cases  (Meyer  v.  Dela- 
ware Railroad  Const.  Co. ),  100  U.  S. 
457,  2.)  L.  593; 

and  is  expressly  decided  in  other 
cases: 

Aijers  V.  Watson,  113  U.  S.  594, 
5  Sup.  Ct.  641,  28  L.  1093; 

Continental  Life  Ins.  Co.  v.  Kess- 
ler,  84Ind.  310; 

Combs  V.  Nelson,  91  Ind.  123; 

Bates  V.  Baltimore  &  O.  R.  Co., 
39  Ohio  St.  167; 

New  Orleans,  Ft.  .T.  &  G.  I.  R.  Co. 
15.  Rabasse,  44  La.  Ann.  178,  10  So. 
708. 

§171. 

1  '•  Parties  seeking  removal  must 
be  careful  to  have  the  petition  and 


bond  in  legal  form,  and  in  com- 
pliance with  the  statute,  when  first 
filed,  but  if  not,  they  must  perfect 
them  within  the  time  prescribed  by 
the  statute  for  such  filing."  Wil- 
cox &  Gibbs  Sewing  Mach.  Co.  v. 
Follett,  29  Fed.  Cas.  1210,  2  Flip. 
263,  10  Chi.  Leg.  News  99,  2  Cin. 
Law  Bui.  301,  3  Cin.  Law  Bui.  49. 

To  the  same  point  may  be  cited, 

Hazard  v.  Durant,9  R.  I.  602,  608; 

Roberts  v.  Canington,  2  Hall 
(N.  Y. )  649. 

2  "The  right  of  the  plaintiff  to 
remain  and  litigate  bis  case  in  the 
State  court,  had  become  vested 
and  fixed.  It  was  not,  thereafter, 
in  the  power  of  the  court  to  divest 
it  by  this  or  any  other  order."  Aus- 
tin V.  Gagan,  39  Fed.  626,  628,  14 
Sawy.  151,  5  L.  R.  A.  476. 

§172. 

1  Sec.  3  of  removal  act,  ante  §  8. 
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termiiie  the  sufficiency  of  the  surety,  and  enforce  this 
requirement — The  State  court  to  which  a  petition  for  re- 
moval is  addressed  should  see  tliat  the  surety  of  the  bond  is 
good  and  sufficient  before  accepting  such  petition  and  bond. 
If  the  penalty  of  the  bond  is  too  small  to  cover  the  prob- 
able costs,  or  the  solvency  of  the  surety  is  open  to  question, 
the  State  court  should  refuse  to  accept  the  bond.^     A  State 


2  "  Under  these  acts,  where  surety 
is  required  to  be  given,  the  party 
is  required  to  olTer  to  the  State 
court  good  and  sufficient  surety, 
and  the  State  court  is  required,  if 
the  surety  is  good  and  sufficient, 
to  accept  it,  and  to  proceed  no  fur- 
ther in  the  suit.  The  State  court 
cannot  defeat  the  right  of  removal, 
by  refusing  to  act  upon  the  ques- 
tion at  all,  or  by  refusing  to  accept 
the  surety,  unless  it  puts  the  re- 
fusal to  allow  the  case  to  be  re- 
moved, on  the  ground  that  the 
surety  is  insufficient.  Undoubt- 
edly, there  is  a  discretion,  a  legal 
discretion,  to  be  exercised  by  the 
State  court,  in  respect  to  the  suffi- 
ciency of  the  surety."  Fisk  v. 
Union  Pac.  R.  Co.,  9  Fed.  Cas.  149, 
6  Blatchf.  .362. 

This  language  was  used  with  ref- 
erence to  prior  acts;  but  their  re- 
quirements as  to  surety  being  sub- 
stantially the  same  as  those  of  the 
existing  statute,  the  language 
quoted  is  applicable  equally  to 
cases  arising  under  the  act  now  in 
force. 

The  rule  that  the  surety  is  pre- 
sumed to  be  solvent,  unless  the 
State  court  declines  to  order  a  re- 
moval expressly  on  the  ground 
that  the  surety  is  worthless,  is  also 
asserted  in 

Probst  V.  Co  wen,  91  Fed.  929; 

Southern  Pac.  R.  Co.  v.  Harrison, 
73  Tex.  103,  11  S.  W.  108. 

The  supreme  court  of  Michigan, 


where  the  bill  of  exceptions  did 
not  show  whether  the  bond  was 
good,  or  why  a  removal  was  denied, 
entertained  the  presumption  that 
the  removal  was  denied  for  want 
of  proof  of  the  solvency  of  the 
surety  on  the  bond. 

Schwab  V.  Coots,  48  Mich.  116, 
11  K  W.  832. 

The  great  number  of  cases  that 
have  been  reversed  upon  appeal  or 
writ  of  error,  frequently  upon  the 
motion  of  the  removing  defendants, 
and  remanded  to  the  State  courts, 
after  large  amounts  of  costs  have 
accrued  by  expensive  trials  in  the 
United  States  Courts,  and  the  gen- 
eral refusal  of  the  United  States 
Courts  to  require  additional  secu- 
rity when  that  taken  in  the  State 
court  is  found  to  be  worthless, 
should  admonish  the  State  courts 
to  be  careful  that  the  penalty  of 
the  removal  bond  is  ample,  if  a 
fixed  penalty  is  named,  and  the 
solvency  of  the  sureties  beyond 
question. 

The  right  of  the  State  court  to 
determine  the  form  of  the  bond,  or 
the  sufficiency  of  the  sureties,  is 
asserted  in 

Schwab  I".  Coots,  supra ; 

Taylor  r.  Shew,  .54  N.  Y.  75; 

Mix  V.  Andes  Ins.  Co.,  74  N.  Y. 
.53,  .30  Am.  R.  260; 

Roberts  v.  Canington,  2  Hall 
(N.  Y.)  649; 

Continental  Life  Ins.  Co.  v.  Kess- 
ler,  84  Ind.  310j 
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court  may  not  arbitraril}^  refuse  to  accept  a  removal  bond  in 
proper  form  with  good  and  sufficient  surety.  To  do  so  is 
reversible  error;  or  tlie  defendant  may  procure  a  transcript 
from  the  State  court,  file  it  in  the  Federal  Court,  and  have 
the  case  proceed  in  the  Federal  Court.-'^ 

There  are  decisions  holding  that  a  State  court  has  no  power 
to  determine  whether  the  surety  of  a  removal  bond  is  good 
and  sufficient.'*  But  such  cases  are  manifestly  erroneous, 
when  the  plain  wording  of  the  statute  is  considered.  They 
not  only  deny  the  right  of  the  State  court  to  determine  the 
sufficiency  of  the  bond,  but  they  deny  that  a  cause  will  be 
remanded  by  the  Federal  Court  for  insufficiency  of  the  bond, 
thus  in  effect  eliminating  from  the  statute  the  requirement 
for  good  and  sufficient  surety.^ 


Combs  V.  Nelson,  01  Ind.  123; 

Darst  (?.  Bates,  51  111.  439; 

Harrokl  v.  Arlington,  64  Tex. 
233; 

Hazard  v.  Durant,  9  K.  I.  602, 
608. 

3 Removal  Cases  (Meyer  v.  Dela- 
ware Railroad  Const.  Co. ),  100  U.  S. 
457,  25  L.  593; 

Probst  V.  Co  wen,  91  Fed.  929; 

Taylor  v.  Shew,  54  N.  Y.  75; 

Mix  V.  Andes  Ins.  Co.,  74  N.  Y. 
53,  30  Am.  R.  260. 

Compare  2^ost  §  180. 

*  The  leading  case  so  holding  is 

Osgood  V.  Chicago,  D.  &  V.  R. 
Co.,  18  Fed.  Cas.  876,  6  Biss.  330,  7 
Chi.  Leg.  News  241,  2  Cent.  Law  J. 
275,  283,  14  Am.  Law  Reg.  (N.  S.) 
506,  2  Ara.  Law  T.  Rep.  (N.  S.) 
242,  21  Int.  Rev.  Rec.  149. 

^  The  publishers  of  Federal  Cases 
have  rescued  from  unmerited  ob- 
]ivi(m  a  pungent  criticism  of  the 
Osgood  case  by  Judge  Morton  of 
one  of  the  State  district  courts  of 
Kansas: 

"In  the  case  of  Osgood  v.  Chi- 
cago, D.  &  V.  R.  Co.,  18  Fed.  Cas. 
876,  6  Biss.  330,  7  Chi.  Leg.  News 
241,  2  Cent.  Law  J.  275, 283, 14  Am. 


Law  Reg.  (N.  S.)  506,  2  Am.  Law 
T.  Rep.  (N.  S.)  242,  21  Int.  Rev. 
Rec.  149,  Judge  Drummond  decides 
that  in  effecting  the  removal  of 
cases  under  that  act,  the  petition 
need  not  be  sworn  to;  that  the  se- 
curity need  not  be  approved  by  the 
judge  of  the  State  court,  that  that 
court  need  not  take  any  action  on 
the  petition  or  the  bond,  and  in 
substance  need  not  know  anything 
at  all  about  those  two  important 
papers  (the  petition  and  bond) 
which  have  the  magical  effect — 
though  the  one  be  utterly  false  in 
fact,  and  the  other  totally  worth- 
less in  a  pecuniary  point  of  view — 
of  ousting  one  court  of  its  acquired 
jurisdiction  without  its  knowledge, 
and  vesting  it  in  another  which 
has  as  yet  no  information  of  the 
fact.  I  do  not  care  to  comment 
upon  this  further  than  to  say  that  if 
this  theory  of  the  law  is  sustained, 
a  new  mode  for  distressed  debtors 
to  obtain  continuances  '  over  the 
term  '  commonly  called  '  staving  off 
cases,'  is  presented  to  the  profes- 
sion, if  they  happen  to  have  no 
scruples  as  to  the  pi-ofessional  pro- 
priety of  adopting   it.     The   filing 
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The  conclusion  of  a  State  court  as  to  the  solvency  of  the 
surety  on  a  removal  bond  is  at  least  prima  facie  correct,  and 
it  will  not,  ordinarily,  be  reviewed  by  the  Federal  Court,  and 
some  cases  even  say  that  the  Federal  Court  will  not  review 
the  question  at  all.^  There  is,  however,  room  for  serious 
doubt  of  the  correctness  of  the  cases  which  hold  that  a 
United  States  Circuit  Court  will  not  remand  a  cause  upon 
a  showing  of  the  utter  worthlessness  of  the  surety  upon  the 
removal  bond.  One  condition  precedent  required  by  statute 
to  effect  a  removal— the  giving  of  good  surety  and  sufficient 
in  amount — has  not  been  fulfilled.  Under  the  broad  power 
given  by  section  5  of  the  removal  act  of  1875,"  a  United 
States  Circuit  Court  certainly  is  not  powerless  to  protect 
the  rights  of  a  plaintiff  where  the  defendant  has  induced 
the  State  court  to  accept  "straw  bail"  or  a  removal  bond 
with  a  nominal  penalty. 


of  a  petition  alleging  a  substantial 
party  in  a  case  to  be  a  resident  of 
another  State,  thougli  intimately 
known  to  the  judge  as  his  next 
door  neighbor — coupled  with  a 
bond  embodying  the  practical  prin- 
ciple of  'straw  bail,'  is  all  that  is 
needed."  First  Nat.  Bank  v.  King 
Wrought  Iron  Bridge  (;o.,  9  Fed. 
Cas.  88,  2  Cent.  Law  J.  505. 

6"  There  appears  in  the  record  a 
bond  conditioned  as  required  by 
the  removal  act,  and  approved  by 
the  State  court.  This  Court  will 
not,  upon  a  motion  to  remand,  en- 
ter upon  any  inquiry  as  to  the  suf- 
ficiency of  the  sureties  on  said 
bond.  That  was  a  question  for  the 
State  court."  Van  Allen  v.  Atchi- 
son, Col.  &  Pac.  R.  Co.,  3  Fed.  545, 
548,  1  McCr.  598,  per  McCrary,  C.  J. 

But  a  decision  of  the  State  court 
has  been  disregarded  by  Judge  Fos- 
ter. 

In  a  later  case  than  the  Van  Al- 
len case,  in  the  same  Circuit, 

Chambers  v.  McDougal,  42  Fed. 
694, 


the  State  court  had  denied  a  re- 
moval, though  its  record  failed  to 
show  whether  it  was  denied  be- 
cause the  bond  was  bad  or  for 
some  other  reason.  The  record 
had  been  filed  in  the  Federal  Court 
without  the  bond  having  been  ac- 
cepted by  the  State  court.  The 
surety  on  the  bond  was  a  National 
bank ;  the  bond  as  to  it  was  void  as 
ultra  vires.  But  the  Federal  Court 
refused  to  remand  the  cause.  The 
action  of  the  State  court  might 
well  have  been  upheld  on  the 
ground  that  the  surety  of  the  re- 
moval bond  was  insufficient. 

In 

Dennis  v.  Alachua  County,  7  Fed. 
Cas.  467,  3  Woods  683, 
the  Court  declined  to  remand  a 
cause  upon  a  showing  that  the 
surety  upon  the  removal  bond  was 
insufficient.  But  the  bond  being  in 
an  improper  form,  the  removing 
party  was  required  to  file  a  new 
bond,  in  proper  form,  with  solvent 
surety. 

T  Ante  §  10. 
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"With  good  and  sufficient  surety,"  means  not  only  that 
the  person  signing  the  bond  as  surety  shall  1x3  financially 
"'good,"  but  that  the  form  of  the  bond  shall  be  "sufficient" 
to  bind  the  surety  that  the  removing  defendant  shall  per- 
form the  conditions  required  by  the  statute  to  be  inserted 
in  the  bond.  A  bond  with  a  fixed  penalty  large  enough  to 
cover  all  costs  likely  to  accrue,  is,  in  that  respect,  sufficient.^ 
So  is  a  general  undertaking  not  naming  any  penalty.^  A 
bond,  penal  in  form,  but  with  the  place  for  inserting  the 
penal  sum  left  blank,  is  insufficient.^*'  A  joint  bond  may 
properly  be  rejected  by  the  State  court ;  the  makers  should 
he  severally  as  well  as  jointly  bound  to  the  plaintiff.^^ 

§  173.  The  removal  bond  iiiust  contjiiu  conditions  for 
the  filing:  of  a  copy  of  the  record  in  the  United  States  Cir- 
cuit Court  upon  the  tirst  day  of  its  next  session,  and  for 
the  payment  of  costs  if  the  suit  be  remanded The  stat- 


8  Kentucky  v.  Louisville  Bridge 
Co.,  42  Fed.  241. 

^  "  An  undertaking  to  pray  an  in- 
definite amount  would  have  satis- 
lied  the  act."  Burdick  v.  Hale,  4 
P^ed.  Cas.  721,  7  Biss.  96,  8  Chi.  Leg. 
News  192,  1  Law  &  Eq.  Rep.  246, 
22  Int.  Rev.  Rec.  106. 

In 

Johnson  v.  F.  C.  Austin  Manuf'g 
Co.,  76  Fed.  616, 

a  bond  of  the  latter  class  was  be- 
fore the  Court.     The  Court  said : 

"In  reference  to  the  bond:  It 
should  have  stated  a  penal  sum  in 
which  the  principal  and  sureties 
bound  themselves,  but  it  has  long 
ago  been  decided,  and  has  become 
the  settled  law,  that  the  injured 
party  does  not  recover  the  specific 
penalty  of  the  bond,  but  only  such 
amount  thereof  as  will  cover  his 
damages;  and,  as  the  bond  is  sim- 
ply to  secure  the  removal  of  the 
record  to  this  Court,  which  has 
been  accomplished,  and,  under  the 
provisions  of  the  bond,  doubtless, 
the     petitioner    and    its    security 


would  have  been  bound  for  any 
damages  that  the  adverse  party 
might  have  sustained  in  case  of 
failure  to  comply  with  the  condi- 
tions thereof,  I  am  of  the  opinion 
that  the  objection  to  the  form  of 
the  bond  is  immaterial." 

10  Austin  V.  Gagan,  39  Fed.  626, 
628,  14  Sawy.  151,  5  L.  R.  A.  476. 

"The  bond  is  penal  in  form,  but 
the  place  where  tlie  penal  sum 
should  have  been  inserted  is  left 
blank.  ...  No  sum  beins 
named  as  a  penalty  in  the  contract, 
it  created  no  liability."  Burdick  v. 
Hale,  4  Fed.  Cas.  721,  7  Biss.  96,  8 
Chi.  Leg.  Xews  192,  1  Law  &  Eq. 
Rep.  246.  22  Int.  Rev.  Rec.  106. 

"  The  bond  is  for  the  protection 
of  the  plaintiff,  and  he  is  entitled 
to  have  it  in  the  form  best  adapted 
to  protect  him; — a  joint  and  sev- 
eral bond  is  in  better  form  than  a 
joint  one. 

Hazard  v.  Durant,  9  R.  I.  602, 
008; 

Roberts  v.  Canington,  2  Hall 
(N.  Y.)649. 
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ute  fixes  the  conditions  of  the  removal  bond,  and  the  statute 
must  be  strictly  followed.  It  is  not  sufficient  to  insert  the 
different  provisions  required  by  some  other  act.^ 

The  bond  of  the  removing  defendant  or  defendants,  under 
the  existing  statute ^  must  be  conditioned  "for  his  or  their 
entering  in  such  Circuit  Court,  on  the  first  day  of  its  then 
next  session,  a  copy  of  the  record  in  such  suit,  and  for  pay- 
ing all  costs  that  may  be  awaixled  by  the  said  Circuit  Court 
if  said  Court  shall  hold  that  such  suit  was  wrongfull}'  or 
improperly  removed  thereto."'  A  mere  matter  of  words  is 
not  important.  If  the  bond  contains  the  substance  of  the 
required  conditions,  it  is  sufficient.* 


§173. 

1  McLean  v.  St.  Paul  &  C.  Ry. 
Co.,  16  Fed.  Cas.  289,  17  Blatchf. 
363,  26  Int.  Rev.  Rec.  43,  21  Alb. 
Law  J.  47,  14  Ara.  Law    Rev.  163; 

McMurdy  v.  Connecticut  Gen. 
Life  Ins.  Co.,  16  Fed.  Cas.  310,  6 
Ins.  Law  J.  666,  4  Law  &  Eq.  Rep. 
69,  9  Chi.  Leg.  News  324,  4  Weekly 
Notes  Cas.  18,  24  Pittsb.  Leg.  J. 
154; 

Torrey  v.  Grant  Locomotive 
Works,  24  Fed.  Cas.  68,  14  Blatchf. 
269; 

Webber  v.  Bishop,  13  Fed.  49; 

Sutherland  v.  Jersey  City  &  B.  R. 
Co.,  22  Fed.  3-56; 

Sheldrick  v.  Cockcroft,  27  Fed. 
579; 

Bates  V.  Baltimore  &  O.  R.  Co., 
39  Ohio  St.  167. 

The  decision  cited  in  the  Bates 
case  was  reversed,  and  some  other 
cases  above  cited  criticised,  on  the 
ground  that  the  bond  in  the  Bates 
case  contained  the  proper  condi- 
tions; but  they  are  unshaken  as 
authority  that  a  removal  cannot  be 
taken  if  the  conditions  of  the  bond 
are  not  such  as  required  by  l.iw. 

Baltimore  &  O.  R.  Co.  v.  Bates, 
119  U.  S.  464,  7  Sup.  Ct.  285,  30  L. 
436. 


2  Ante  §  8. 

3  Aside  from  the  condition  inter- 
preted to  be  for  appearance  in  the 
United  States  Circuit  Court,  the 
conditions  of  the  removal  bond  in 

Cooke  V.  Seligman,  7  Fed.  263, 
266,  17  Blatchf.  4.j2, 
are — That  the  obligation  shall  be 
void  "if  the  said  petitioners  shall 
enter  in  the  said  Circuit  Court  of 
the  United  States,  on  the  first  day 
of  its  next  session,  a  copy  of  the 
record  in  said  suit,  and  shall  well 
aud  truly  pay  all  costs  that  may  be 
awarded  by  said  Circuit  Court  of 
the  United  States,  if  said  Court 
shall  hold  that  said  suit  was  wrong- 
fully or  improperly  removed 
thereto." 

*  The  following  is  a  copy  of  the 
removal  bond  filed  in  the  case  of 
Helena  H.  Hancock  v.  The  Lake 
Erie  &  Western  Rail  Road  Com- 
pany, in  the  Howard  circuit  court 
of  the  State  of  Indiana,  on  June  8, 
1896: 

"Know  All  Men  by  These  Pres- 
ents, 

"  That  we.  The  Lake  Erie  & 
Western  Rail  Road  Company,  as 
principal,  and  George  L.  Bradbury, 
W.  E.  Hackedorn,  and  John  B. 
Cockrum,  of  Indianapolis,  Indiana, 
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In  one  class  of  cases —where  special  bail  is  required — a 
condition  in  reference  thereto  must  be  inserted.'"" 

The  removal  bond  is  a  penal  one.  If  the  defendant  fails 
to  file  the  record  in  apt  time,  this  constitutes  a  breach  of  the 
bond,  for  which  nominal  damages  may  be  recovered,  even  if 
the  Federal  Court  declines  to  remand  the  suit,  and  no  actual 
damages  are  proved.  If  the  suit  is  remanded  by  the  Federal 
Court,  the  costs  are  recoverable  upon  the  bond.*' 

If  the  bond  is  not  conditioned  as  required  by  law,  the  State 
court  should  decline  to  accept  it.'     If  an  order  of  removal  is 


and  W.  C.  Purdam  and  C.  C.  Mc- 
Fann,  of  Howard  county,  Indiana, 
as  sureties,  are  held  and  firmly 
bound  unto  Helena  H.  Hancock,  in 
the  penal  sum  of  five  hundred 
dollars  ($500.00),  for  the  payment 
whereof,  well  and  truly  to  be  made 
to  said  obligee,  her  heirs,  execu- 
tors, and  administrators,  we  bind 
ourselves,  our  heirs,  executors, 
administrators,  assigns,  and  suc- 
cessors, jointly  and  severally, 
firmly  by  these  presents. 

"Witness  our  hands  and  seals, 
this  5th  day  of  June,  1896. 

"  The  condition  of  tlie  foregoing 
obligation  is  such,  That,  Whereas, 
said  The  Lake  Erie  &  Western 
Rail  Road  Company  having  peti- 
tioned to  the  Howard  circuit  court 
for  the  removal  of  a  certain  cause 
therein  pending,  wherein  said 
Helena  H.  Hancock  is  plaintiff, 
and  said  The  Lake  Erie  &  Western 
Rail  Road  Company  is  defendant, 
to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana: 

"Now,  if  the  said  The  Lake  Erie 
&  Western  Rail  Road  Company, 
petitioner,  shall  enter  in  said  Cir- 
cuit Court  of  the  United  States  for 
the  District  of  Indiana,  on  the  first 
day  of  its  next  session  a  copy  of 
the  record  in  said  suit  and  shall 
well  and  truly  pay  all  costs  that 
may  be  awarded  by  the  said  Cir- 


cuit Coiut  of  the  United  States,  if 
said  Court  shall  hold  that  said  suit 
was  wrongfully  or  improperly  re- 
moved thereto;  then  this  obliga- 
tion shall  be  void,  otherwise  to  be 
and  remain  in  full  force  and  effect. 

"  The  Lake  Erie  &  West- 
ern R.  R.  Co.,  [Seal] 
by  Geo.  L.  Bradbury,  V. 
P.  &  G.  M. 

"  Geo.  L.  Bradbury.  [Seal] 

"  W.  E.  Hackedorn.  [Seal] 

"John  B.  Cockrum.  [Seal] 

"  W.  C.  Purdum.  [Seal] 

"  C.  C.  McFann.  [Seal] 

"Filed  June  8,  1896. 

"  H.  M.  Cooper,  Clerk, 
Howard  Co." 

^  Post  §  174. 

«  Henry  v.  Louisville  &  N.  R.  Co., 
91  Ala.  585,  8  So.  .343. 

In 

Miller  v.  Finn,  1  Neb.  254, 
it  is  assumed  that  the  removal  bond 
would  secure  the  rents  accruing 
from  the  property  in  controversy. 
"The  property  rents  for  a  large 
sum,  as  the  record  shows,  and  the 
defendants  are  receiving  the  rents." 
A  removal  bond  in  the  ]ienal  sum 
of  one  thousand  dollars  was  there- 
fore held  to  be  altogether  insuffi- 
cient. 

■^  Bates  V.  Baltimore  &  O.  R.  Co., 
39  Ohio  St.  167; 

Combs  V.  Nelson,  91  Ind.  123; 
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mude  b}'  a  State  court  in  a  cause  where  the  bond  is  substan- 
tially defective,  in  not  containing  the  required  conditions, 
the  United  States  Court  should  remand  the  cause.^  If  the 
State  court  refuses  to  accept  the  bond  and  denies  a  removal, 
where  the  bond  is  not  in  proper  form,  and  defendant  files  the 
record  in  the  United  States  Court  to  effect  a  removal  with- 
out the  consent  of  the  State  court,  the  United  States  Court 
will  strike  such  record  from  the  files.^  Where  the  removal 
bond  is  fatally  defective, — here  it  contained  no  condition  for 
the  payment  of  costs, — the  United  States  Court  will  not  order 
the  return  of  money  deposited  to  secure  costs,  pursuant  to  an 
order  of  the  State  court  and  prior  to  the  removal,  the  United 
States  Court  being  without  jurisdiction.^*^ 

In  a  few  cases.  United  States  Circuit  Courts  have  declined 
to  remand  suits  on  the  ground  that  the  bonds  did  not  contain 
the  conditions  required  by  law,  even  where  it  did  not  appear 
that  the  defects  had  been  waived.^^  But  these  cases  cannot 
be  justified  on  principle. ^^ 

§  174.  If  special  bail  is  requisite  in  the  State  court  in 
which  any  suit  is  begun,  the  removal  bond  must  contain  a 
condition  that  defendant  shall  appear  in  the  United  States 
Circuit  Court  and  enter  special  bail  in  such  suit  therein. 
— Ordinarily,  a  removal  bond  need  not  contain  any  condition 
for  defendant's  appearing  and  entering  special  bail  in  the 
United  States  Court.     A  bond  must  contain  a  condition  for 


Harrold  v.  Arrington,  64  Tex. 
233; 

Hayes  v.  Todd,  34  Fla.  233, 15  So. 
752; 

New  Orleans,  Ft.  J.  &  G.  I.  R. 
Co.  V.  Rabasse,  44  La.  Ann.  178,  10 
So.  708. 

^  McMurdy  v.  Connecticut  Gen. 
Life  Ins.  Co.,  16  Fed.  Cas.  310,  6 
Ins.  Law  ,T.  660,  4  Law  &  Eq.  Rep. 
69,  9  Clii.  Lep.  News  .324,  4  Weekly 
Notes  Cas.  18,  24  Pittsb.  Leg.  J. 
154; 

Burdick  v.  Hale,  4  Fed.  Cas.  721, 
7  Biss.  96,  8  Chi.  Leg.  News  192,  1 
Law  &  Eq.  Rep.  246,  22  Int.  Rev. 
Rec.  106; 


Sheldrick  v.  Cockcroft,  27  Fed. 
579. 

^  Torrey  v.  Grant  Locomotive 
Works,  24  Fed.  Cas.  68,  14  Blatchf. 
269. 

i'5  Webber  u.   Bisliop,  13  Fed.  49. 

11  Baker  v.  Peterson,  2  Fed.  Cas. 
472,  4  Dill.  562  note; 

Beede  v.  Cheeney,  5  Fed.  388; 

Coburn  v.  Cednr  Valley  Land  & 
Cattle  Co.,  25  Fed.  791. 

i-They  are  in  conflict  with  what 
is  quoted,  post  §  203,  note  2,  fi*om 

Ayers  v.  Watson,  113  U.  S.  594,  5 
Sup.  Ct.  641,  28  L.  1093,— 
that  a  proper  bond  is  requisite,  if 
not  waived. 
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defendant's  appearance  and  entry  of  special  bail  in  such  suit 
in  the  United  States  Court,  only  "  if  special  bail  was  origi- 
nally requisite  therein  "  in  the  State  court.^  As  special  bail, 
in  the  State  courts,  is  not  now,  at  least  in  most  States,  often 
requisite,  this  clause  of  the  removal  act  is  well  nigh  obsolete. 

If  special  bail  was  originally  requisite  in  the  State  court,  the 
proper  condition  of  the  bond,  in  addition  to  those  in  ordinary 
cases,  is  that — 

"  The  defendant  (or  defendants)  shall  appear  and  enter 
special  bail  in  such  suit  in  said  United  States  Circuit  Court 
on  the  first  dav  of  its  next  session."  ^ 

§  175.  No  siibstaiitialaiiieiulmeut  of  a  removal  bond  will 
be  permitted  in  tlie  United  States  Court. — Leave  will  not  be 
granted  to  amend  the  removal  bond,  in  any  material  respect, 
after  an  attempted  removal,  for  the  purpose  of  sustaining  it, 
over  plaintiff's  objection. 

If  the  bond  filed  in  the  State  court  is  sufficient  to  give  the 
United  States  Court  jurisdiction,  no  amendment  of  the  bond 
is  necessary.  If  the  bond  is  not  sufficient  to  give  the  United 
States  Court  jurisdiction,  the  jurisdiction  of  the  State  court 
has  not  been  divested.  If  the  jurisdiction  of  the  State  court 
has  not  been  divested  by  filing  the  proper  bond  in  the  State 
court,  such  jurisdiction  cannot  be  divested  by  filing  a  bond 


§174. 

iBurck  V.  Taylor,  39  Fed.  581; 

Henderson  v.  Cabell,  43  Fed.  257. 

2  A  very  general  condition  of  a 
bond,  that  "  petitioners  shall 
.  .  .  do  or  cause  to  be  done  svich 
other  and  appropriate  acts  as,  by 
the  act  of  Congress  approved 
March  3,  1875,  and  other  acts  of 
Congress,  arc  required  to  be  done 
upon  the  removal  of  a  suit  into  the 
United  States  Circuit  Court  from  a 
State  court,"  was  held  to  be  "  a 
sufficient  compliance  with  any  re- 
quirement "  of  the  removal  act  of 
1875  "  that  the  bond  shall  be  one 
forappearing  in  the  Federal  Court." 


Cooke  V.  Seligman,  7  Fed.  263,  266, 
260,  17  Blatchf.  452. 

The  author  is  uncertain  as  to  the 
weight  to  be  attached  to  this  decis- 
ion. It  does  not  appear  therefrom 
that  special  bail  was  originally  req- 
uisite in  the  State  court.  If  it 
was  not,  any  condition  of  the  bond 
as  to  appearance  in  the  United 
States  C'ourt  was  superfluous.  It 
is  safer  to  make  the  bond  specific- 
ally conform  to  the  statute. 

As  to  the  right  of  the  surety  on  a 
removal  bond  in  such  case  to  sur- 
render the  principal,  consult 

Holbrook  v.  Seagraves,  12  Fed. 
Cas.  324,  1  Story  546,  4  Law  Rep. 
143. 
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in  the  United  States  Court,  without  tlie  consent  of  the  plain- 
tiff.i 

§  176.  Irregularities  or  defects  in  a  removal  bond  may  be 
waived  by  plaintiff — The  removal  bond  is  required  for  the 
protection  of  the  plaintiff.  He  may  insist  upon  a  strict  com- 
pliance with  the  letter  of  the  law ;  if  he  does,  such  strict 
compliance  is  necessary.  On  the  other  hand,  he  may  waive 
defects  in  the  bond  and  irregularities  in  the  filing  of  such 
bond.^ 

An  objection  that  the  surety  on  a  removal  bond  is  not 
good  and  sufficient  is  held  to  be  waived,  unless  made  by 
plaintiff  in  the  State  court  when  the  bond  is  presented  to 
the  court  for  acceptance.^  This  statement  is,  of  course,  sub- 
ject to  the  qualification  that  plaintiff  must  be  given  an  op- 
portunity to  examine  as  to  the  solvency  of  the  surety  and 
make  seasonable  objection  thereto.  A  party  should  not  be 
held  to  waive  a  right  which  he  has  not  been  permitted  to 
exercise.^ 


§175. 

1  Burdick  v.  Hale,  4  Fed.  Cas.  721, 
7  Biss.  96,  8  Chi.  Leg.  News  192, 
1  Law  &  Eq.  Rep.  246,  22  Int.  Rev. 
Rec.  106. 

There  are  contrary  decisions;  but 
they  do  not  commend  themselves 
as  sound  in  principle. 

Dennis  v.  Alachua  County,  7  Fed. 
Cas.  467,  3  Woods  683; 

Deford  v.  Mehaffy,  13  Fed.  481; 

Harris  v.  Delaware,  L.  &  W.  R. 
Co.,  18  Fed.  833. 

In  the  Harris  case  it  is  said, 
p.  835  : 

"It  is  conceded  that  the  State 
courts  may  refuse  to  grant  an  order 
to  remove  a  cause  if  the  applicant 
has  not  strictly  complied  with  the 
requirements  of  the  act  of  Con- 
gress respecting  removals.'" 

Yet  the  Court  holds,  in  that  case, 
that  the  United  States  Court  may, 
or  may  not,  at  its  discietl<m,  permit 
a  removal  to  be  ^wrfected  by  filing 


a  bond  in  the  United  States  Court 
which  the  statute    requires  to  be 
filed  at  a  prior    date  in  the  State 
court. 
§176. 

1  Ayers  v.  \Yatson,  113  U.  S.  594, 
5  Sup.  Ct.  641,  28  L.  1093; 

Gerliug  (Martin's  Adm'r)  v.  Bal- 
timore &  O.  R.  Co.,  151  U.  S.  673, 
14  Sup.  Ct.  533,  38  L.  311. 

A  defect  on  irregularity  in  the 
bond  will  be  deemed  waived,  where 
the  cause  was  removed  with  the 
consent  of  all  parties,  and  no  ob- 
jection to  the  bond  was  made  for 
eighteen  months. 

Hervey  v.  Illinois  Midland  R. 
Co.,  3  Fed.  707. 

Compare  post  §  203; 

Southern  Pac.  Co.  v.  Stewart, 
88  Ga.  13,  13  S.  E.  824. 

2  Bates  V.  Baltimore  &  O.  R.  Co., 
39  Ohio  St,  167. 

Compare  ante  §  172,  note  2. 

3  Compare  post  §  177. 
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ORDER   AND   TRANSCRIPT   FOR   REMOVAL. 

§  177.  The  State  court  should  accept  a  proper  petition 
and  bond  in  a  removable  case. — "  It  shall  then  be  the  duty 
of  the  State  court  to  accept  said  petition  and  bond,  and 
proceed  no  further  in  such  suit;"  so  saith  the  sUitute.^ 

When  does  the  duty  of  the  State  court  "  to  accept  said 
petition  and  bond"  arise?  Clearly,  if  the  language  of  the 
statute  is  given  any  force,  it  does  not  arise  unless  the  suit 
is  a  removable  one  and  the  petitioner  is  entitled  to  remove 
it ;  nor  does  it  arise  in  any  such  case  until  the  petition  and 
bond  have  been  made  and  filed  in  compliance  with  the  stat- 
ute. When  the  case  is  found  to  be  a  removable  one,  and 
the  conditions  precedent  to  a  removal  have  been  performed, 
then,  and  not  until  then,  should  the  State  court  "  accept  said 
petition  and  bond  and  proceed  no  further  in  such  suit."^ 


§177. 

^Ante  §8. 

^Crehore  v,  Ohio  &  M.  R.  Co., 
131  U.  S.  240,  9  Sup.  Ct.  692,  33  L. 
144; 

Stone  V.  South  Carolina,  117  U.  S. 
430,  6  Sup.  Ct.  799,  29  L.  962; 

Gregoiy  i'.  Hartley,  113  U.  S.  742, 
5  Sup.  Ct.  743,  28  L.  1150; 

Amory  v.  Amory,  95  U.  S.  186, 
24  L.  428; 

Phoenix  Ins.  Co.  v.  Pechner,  95 
U.  S.  183,  24  L.  427; 

Merchants'  Nat.  Bank  v.  Brown, 
17  Fed.  161,  4  Woods  263; 

Johnson  v.  Wells,  Fargo  &  Co., 
91  Fed.  1; 

Ex  parte  Grimball,  61  Ala.  598; 

Louisiana  ex  rel.  Jurael  v.  John- 
son, 29  La.  Ann.  399; 

Pennsylvania  v.  Cobbet,  3  Dall. 
467,  1  L,  683; 


Darton  v.  Sperry,  71  Conn.  339, 

41  Atl.  1052; 

McWhinney  u.  Brinker,  64  Ind. 
360; 

Combs  V.  Nelson,  91  Ind.  123; 

Stuart  V.  Bank,  57  Neb.  569,  78 
N.  W.  298; 

Carswell  v.  Schley,  59  Ga.  17; 

Angier  v.  East  Tennessee,  V.  & 
G.  K.  Co.,  74  Ga.  634; 

Steiner  v.   Matthewsou,   77   Ga. 

657; 

Western  U.  Tel.  Co.  v.  Griffith, 
104  Ga.  56,  30  S.  E.  420,  and  cases 
cited; 

National  Union  Bank  v.  Dodge, 

42  N.  J.  Law  316; 

National  Docks  «S:  N.  J.  J.  C.  R. 
Co.  V.  Pennsylvania  R.  Co.,  52  N. 
J.  Eq.  58,  28  Atl.  71 ; 

Hickman  v.  Missouri,  K.  &  T.  R. 
Co.,  151  Mo.  644,  52  S.  W.  351; 
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The  petitioner  for  removal  should  present  liis  petition  and 
bond  to  the  State  court  for  acceptance ;  ^  but  he  is  not  re- 
quired to  serve  upon  the  phiintiff  any  formal  notice  of  the 

Pelzer  Manuf'g  Co.   v.  Sun  Fire    v.  Delaware  &  11.  C.  Co.,  11  K.  I. 
Office,  30  S.  C.  213,  15  S.  E.  562. 

A  few  cases  deuy  the  riffht  of 
the  State  court  to  decide  any  ques- 
tion, but  liold  that  every  case  must 
be  removed  in  which  a  petition  and 
bond  are  filed,  regardless  of  the 
removability  of  the  suit  or  the  suf- 
ficiency of  the  petition  and  bond. 

Cobb  V.  Globe  Mut.  Life  Ins.  Co., 
5  Fed.  Cas.  1125,  3  Hughes  452,  6 
Reporter  515,  2  Va.  Law  J.  52; 

Dunham  v.  Baird,  8  Fed.  Cas.  39, 
Brunner  Col.  Cas.  18,  1  Law  &  Eq. 
Rep.  391,  2  Wkly.  Notes  Cas.  52; 

Osgood  v.  Chicago,  D.  &  V.  R. 
Co.,  18  Fed.  Cas.  876,  6  Biss.  330,  7 
Chi.  Leg.  News  241,  2  Cent.  Law  J. 
275,  283,  14  Am.  Law  Reg.  (N.  S.) 
506,  2  Am.  Law  T.  Rep.  (N.  S.)  242, 
21  Int.  Rev.  Rec.  149. 

When  it  has  become  the  duty  of 
the  State  court  to  "  proceed  no  fur- 
ther in  such  suit,"  it  should  not 
permit  an  amendment  of  the  plead- 
ings. 

Ante  §88; 

Kauouse  v.  Martin,  15  How.  198, 
14  L.  660; 

New  York  Silk  Manuf'g  Co.  v. 
Second  Nat.  Bank,  10  Fed.  204,  sub 
nom.  Second  Nat.  Bank  v.  New 
York  Silk  Manuf'g  Co.,  21  Fed. 
Cas.  960,  13  Reporter  355; 

Wellman  v.  Howland  Coal  &  I. 
Works,  19  Fed.  51; 

Waite  i:  Phoenix  Ins.  Co.,  62 
Fed.  769; 

Probst  v.  Cowen,  91  Fed.  929. 

In  a  case  where  the  plaintiff  had 
amended  his  complaint  after  a  pe- 
tition for  removal  was  filed,  the 
court  said : 

"  The  papers  should  be  certified 
as  they  were  at  that  date."     Clark 


V.  Delaware 
36. 

The  State  court  has  not  even  a 
right  to  permit  the  plaintiff  to  dis- 
miss his  suit  in  such  court  after 
the  proper  steps  have  been  taken 
to  effect  a  removal. 

Shepherd  v.  Bradstreet  Co.,  65 
Fed.  142; 

Chambers  v.  Illinois  Cent.  R.  Co., 
104  Iowa  238,  73  N.  W.  593; 

Beery  v.  Chicago,  R.  I.  &  P.  R, 
Co.,  64  Mo.  533. 

But  this  is  questioned  in 

Matthews  v.  Lyall,  16  Fed.  Cas. 
1113,  6  McLean  13. 

3"  A  sufficient  petition  and  bond 
to  have  the  legal  force  and  effect  of 
removal  must  be  actually  or  im- 
pliedly presented  to  a  State  court 
in  session,  with  power  to  hear  and 
consider  the  application.  Tlie  re- 
moval statute  imposes  a  duty  upon 
the  State  court  to  accept  a  sufficient 
petition  and  bond,  and  proceed  no 
further  in  the  cause  against  the 
petitioner.  It  is  certainly  cour- 
teous, reasonable,  just,  and  lawful 
that  such  court  should  have  op- 
portunity of  performing  its  duty  by 
considering  and  acting  upon  the 
application  before  it  surrenders  its 
original  and  concurrent  jurisdic- 
tion, or  before  it  is  deprived  of 
jurisdiction  by  the  operation  of 
paramount  laws  of  the  United 
States.  A  wise  and  just  public 
policy  requires  Federal  Courts,  in 
the  exercise  of  their  rightful  juris- 
diction, to  accord  to  State  courts 
the  most  liberal  and  cordial  comity 
that  is  consistent  with  their  legal 
duty  in  the  enforcement  of  para- 
mount National  laws."  Fox  v. 
Southern  Ry.  Co.,  80  Fed.  945,  948. 
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filing 


or  presentation  to  the  court  of  such  petition  and  bond.^ 


other  cases  hold  the  same. 

Shedd  V.  Fuller,  3(3  Fed.  009; 

Roberts  v.  Chicago,  St.  P.,  M.  & 
().  Hy.  Co.,  45  Fed.  433;  s.  c,  48 
Minn,  niil,  51  N.  W.  478; 

Williams  v.  Massachusetts  Ben. 
Ass'n,  47  Fed.  533; 

Hall  V.  Chattanooga  Agricultural 
Works,  48  Fed.  599; 

La  Page  v.  Day,  74  Fed.  977; 

Scott  V.  Otis,  21  Fed.  Cas.  846,  23 
Int.  Rev.  Rec.  307,  4  Law  &  Eq. 
Kep.  598,  5  N.  Y.  Wkly.  Dig.  204,  10 
Chi.  Leg.  News  41; 

Howard  y.  Southern  Ry.  Co.,  122 
N.  C.  944,  29  S.  E.  778. 

It  is  held  that  where  a  petition 
for  removal  is  filed  in  due  time,  a 
failure  to  present  it  to  the  court 
for  acceptance  until  after  the  time 
to  file  such  petition  has  expired, 
will  not  defeat  a  removal,  where 
there  has  been  no  intentional  or 
unreasonable  delay. 

Burck  B.  Taylor,  39  Fed.  581,  584; 

Texas  &  Pac.  K.  Co.  v.  Bloom,  85 
Tex.  279,  20  S.  W.  133. 

Where  a  petition  and  bond  for 
removal  were  filed  with  the  clerk, 
but  the  attention  of  the  court  was 
not  called  to  them,  and  the  defend- 
ant proceeded  to  trial  without 
objection,  it  was  held  that  the  de- 
fendant waived  its  right  to  a  re- 
moval. 

Home  Ins.  Co.  v.  Curtis,  32  Mich. 
402. 

When  it  is  admitted  by  the  de- 
fendant in  open  court  upon  the 
hearing  of  a  petition  for  removal  in 
the  State  court  that  the  allegation 
of  diverse  citizenship  in  the  peti- 
tion for  removal  is  false,  and  that 
the  plaintiff  and  defendant  are 
citizens  of  the  same  State,  the  peti- 
tion will  be  treated  as  amended  to 

*  For  note  4 


conform  to  the  facts,  and  a  removal 
denied. 

Koshland  v.  Home  Mut.  Ins.  Co., 
31  Or.  321,  49  Pac.  864,  50  Pac.  567. 

As  the  filing  of  a  petition  and 
bond  for  removal  does  not  finally 
oust  the  jurisdiction  of  the  State 
court  imtil  such  petition  and  bond 
are  accepted  by  the  State  court, 
the  State  court  has  the  powei-  to 
do  so,  and  should  permit  a  peti- 
tion and  bond  to  be  withdrawn, 
under  ordinary  circumstances,  at 
any  time  before  their  acceptance, 
and  retain  jurisdiction  of  the  suit. 

Wadleigh  v.  Standard  Life  &  Ac. 
Ins.  Co.,  76  Wis.  439,  45  N.  W.  109. 

There  are  cases  in  seeming  con- 
flict with  the  statute,  which  de- 
cide that  it  is  sufficient  to  present 
the  petition  and  bond  for  removal 
to  the  judge  of  the  State  court 
in  vacation. 

Mecke  v.  Valleytown  Mineral 
Co.,  35  C.  C.  A.  151,  93  Fed.  697; 

South  Carolina  v.  Coosaw  Min. 
Co.,  45  Fed.  804; 

Lund  V.  Chicago,  R.  I.  &  P.  Ry. 
Co.,  78  Fed.  385. 

It  has  even  been  held  that  a 
filing  of  the  petition  and  bond  in 
the  State  court  in  vacation  effects 
a  removal  at  once  and  that  the  peti- 
tion and  bond  need  not  be  pre- 
sented either  to  the  State  court  or 
to  a  j  udge  thereof  for  acceptance. 

Eisenmann  v.  Delamar's  Nevada 
Gold-Min.  Co.,  87  Fed.  248. 

"  Certainly  it  is  the  decorous 
practice  for  the  removing  party  to 
present  his  petition  and  bond  to 
the  judge  of  the  State  court  and 
obtain  the  formal  acceptance  of 
the  court.  It  is  also  the  safer 
practice,  because  he  can  thereby 
have  an  opportunity  to  obviate  any 
,  see  p.  496, 
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Plaintiff's  attorneys  are  presumptively  always  in  court ;  but 
as  a  matter  of  fact  attorneys  are  often  absent.^ 

The  State  court  to  which  a  petition  is  addressed  may  prop- 
erly deny  a  removal  when  the  suit  is  not  a  removable  one  or 
the  conditions  precedent  to  a  removal  have  not  been  per- 
formed.^ An  erroneous  order  for  the  removal  of  a  suit  may 
be  set  aside  by  the  State  court  before  the  transcript  is  filed 
in  the  Federal  Court.'^ 

Whether  there  may  be  an  appeal  to  the  supreme  or  other 


remediable  objections  which  ai'e 
suggested  to  their  sufficiency  in 
case  the  court  refuses  to  accept 
them.  But  this  is  not  indispensa- 
ble, and  when  they  are  brought  to 
the  attention  of  the  court  in  the 
manner  prescribed  by  the  statute, 
by  filing  them  in  the  suit,  the 
court  can  proceed  no  further,  if 
they  are  sufficient.  When  filed, 
they  become  a  part  of  the  record 
in  the  cause,  and  the  court  is  judi- 
cially informed  that  its  power 
over  the  cause  has  been  sus- 
pended." Noble  V.  Massachusetts 
Ben.  Ass'n,  48  Fed.  337,  338-9. 

Similar  cases  are 

Brown  v.  Murray  Nelson  &  Co., 
43  Fed.  614; 

North  American  Loan  &  T.  Co. 
V.  Colonial  &  U.  S.  Mortg.  Co., 
3  S.  D.  590,  54  N.  W.  659. 

Compare 

Wills  V.  Baltimore  &  O.  R.  Co., 
65  Fed.  532. 

*  Stevens  v.  Richardson,  9  Fed. 
191,  20Blatchf.  53; 

Young  V.  Merchants'  Ins.  Co., 
29  Fed.  273,  274; 

Wilson  V.  Western  U.  Tel.  Co., 
34  Fed.  561 ; 

Strasburger  v.  Beecher,  44  Fed. 
209,  213; 

Chiatovich  v.  Hanchett,  78  Fed. 
193; 

Creagh  v.  Ecpiitable  Life  Assur. 
Soc,  83  Fed.  849; 


Fisk  i\  Union  Pac.  R.  Co.,  9  Fed. 
Cas.  164,  8  Blatchf.  243,  13  Int. 
Rev.  Rec.  77,  3  Alb.  Law  J.  156,  5 
Am.  Law  Rev.  566; 

Wehl  V.  Wald,  29  Fed.  Cas.  589, 
17  Blatchf.  342; 

Wormser  v.  Dahlman,  30  Fed. 
Cas.  637,  16  Blatchf.  319,  57  How. 
Prac.  286,  7  Reporter  740 ; 

Southern  R.  Co.  v.  Iludgins,  107 
Ga.  334,  33  S.  E.  442. 

5  Common  courtesy  requires  that 
plaintiff's  attorneys  be  informed 
of  the  filing  and  presentation  of 
the  petition  and  bond,  in  order 
that  the  State  court,  in  passing 
upon  their  sufficiency,  may  have 
the  aid  of  any  suggestions  which 
such  attorneys  wish  to  make  as  to 
the  removability  of  the  suit  or  the 
solvency  of  the  sureties  on  the 
bond,  and  to  give  the  plaintiff  an 
opportunity  to  except  to  the  order 
of  removal,  if  one  is  made,  and 
take  the  necessary  steps  to  appeal 
therefrom,  if  plaintiff  should  desire 
to  appeal. 

Southern  R.  Co.  v.  Hudgins,  107 
Ga.  334,  33  S.  E.  442. 

6  Cases  cited  in  note  2  to  this 
section. 

"  In  this  case  the  petition  for 
removal  was  filed  too  late: 

Larson  v.  Cox,  39  Kan.  631,  18 
Pac.  892. 

In  this  case  the  suit  was  held  not 
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appellate  court  of  the  State  from  an  order  of  the  trial  court 
ordering  a  removal  has  been  variously  decided."^  By  reason 
of  certain  amendments  to  the  statutes  of  the  United  States, 


to   fall    within  the  description  of 
cases  removable: 

Shepherd  v.  Young,  17  Ky.  ( 1  T. 
B.  Mod.  )  203. 

8  The  right  of  appeal  is  asserted  in 
the  following,  among  other,  cases: 

Wills  V.  Ilonie  Ins.  Co.,  28  Iowa 
54.5,  4  Am.  R.  180; 

Stanbrough  v.  Griffin,  52  Iowa 
112,  2N.  W.  1011; 

Dickinson  v.  Heeb  Brewing  Co., 
73  Iowa  705,  36  N.  W.  051; 

Burson  v.  Nat.  Park  Bank,  40  Ind. 
173,  13  Am.  U.  285  (overruling  upon 
this  point  Aurora  v.  West,  25  Ind. 
148); 

B;iltimore,  P.  &  C.  R.  Co.  v.  New 
Albany  &  S.  R.  Co.,  .53  Ind.  597; 

Akerly  v.  Vliat!,  24  Wis.  165,  1 
Am.  R.  166; 

Whiton  V.  Chicago  &  N.  W.  R. 
Co.,  25  Wis.  424,  3  Am.  R.  101; 

Stone  V.  Sargent,  129  Mass.   503; 

Ellis  V.  Atlantic  &  P.  R.  Co.,  134 
Mass.  .338; 

Home  Life  Ins.  Co.  v.  Dunn,  20 
Ohio  St.  175,  5  A7u.  R.  642; 

Louisiana  v.  Judge,  23  La.  Ann. 
29,  8  Am.  R.  583; 

Goodrich  v.  Hunton,  29  La.  Ann. 
372; 

Johnson  v.  New  Orleans  N.  B. 
Ass'n,  33  La.  Ann.  479; 

New  Orleans  v.  Seixas,  .35  La. 
Ann.  36; 

Guinault  v.  Louisville  &  N.  R. 
Co.,  41  La.  Ann.  571,  6  So.  850; 

Meeker.  Valleytown  Mineral  Co., 
122  N.  C.  790,  29  S.  E,  781  (compare 
s.  0.,  snbnom.  Meckey.  Valley  Town 
Mineral  Co.,  89  Fed.  209,  affirmed, 
s.  c,  sub  nom.  Mecke  v.  Valleytown 
Mineral  Co.,  35  C.  C.  A.  151,  93 
Fed.  697); 

32 


Western  U.  Tel.  Co.  v.  GrilTith, 
104  Ga.  56,  .30  S.  E.  420,  and  earlier 
Georgia  cases  there  collected; 

Crane  v.  Reeder,  28  Mich.  527,  15 
Am.  R.  223;  s.  c,  35  Mich.  146; 

Fitzgerald  v.  AUman,  82  N.  C, 
492. 

Perhaps  the  strongest  statement 
of  the  theory  of  the  right  of  appeal 
in  such  cases  is  ft)uud  in  the  decis- 
ion of  the  supreme  court  of  Wis- 
consin in  Akerly  v.  Vilas,  supra. 

It  is  held,  however,  in  one  case, 
that  only  such  objections  to  the 
removal  as  have  been  presented  to 
the  trial  court  and  preserved  by  a 
bill  of  exceptions  are  reviewable 
by  the  appellate  court. 

Stone  V.  Sargent,  129  Mass.  503, 
512. 

Some  cases  say  that  a  plaintiff's 
only  remedy  for  a  wrongful  removal 
must  be  sought  in  the  Federal 
Court  by  a  motion  to  remand  or 
plea  to  the  jurisdiction.  The  right 
to  appeal  from  an  order  of  removal 
to  a  higher  State  court  is  denied  in 

Akerly  v.  Vilas,  1  Fed.  Cas.  253, 
1  Abb.  U.  S.  284,  2  Biss.  110,  1  Chi. 
Leg.  News  161,  8  Am.  Law  Reg.  (N. 
S.)  229; 

EUerman  v.  New  Orleans,  M.  & 
T.  R.  Co.,  8  Fed.  Cas.  524,  2  Woods 
120; 

Aurora  v.  West,  25  Ind.  148,  over- 
ruled supra ; 

Illius  V.  New  York  &  N.  H.  R. 
Co.,  13  N.  Y.  597; 

Durham  15.  Southern  Life  Ins.  Co., 
46  Tex.  182; 

Kendrick  v.  McQuary,  Cooke 
(Tenn.)479;  s.  c,  sub  nom.  McQuary 
V.  Kendrick,  5  Hay.  (Teiin.)  113, 
where  it  appears  that  the  United 
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the  question  has  lost  nearly  all  the  importance  which  it  once 
possessed.^ 

The  State  court  should  require  the  surety  thereon  to  be 
"good  and  sufficient  "  before  accepting  the  removal  bond.'^ 

The  later  decisions  deny  to  the  State  court  all  authority  to 
inquire  into  the  truth  of  the  facts  alleged  in  the  petition  for 
removal.  Its  statements  of  the  facts  of  the  case,  no  matter 
whether  true  or  false,  must  be  accepted  as  true  by  the  State 
court.ii     The  plaintiff  may,  in  the  Circuit  Court  of  the  United 


States  Coui-t  refused  to  take  juris- 
diction and  remanded  the  case  to 
the  State  court  where  it  was  tried. 

9  If  the  record  is  filed  in  the 
United  States  Circuit  Court  and  tlie 
cause  is  remanded  by  such  Court, 
the  order  remanding  it  is  not  now 
subject  to  review. 

Ante  §  7,  and  j^ost  §  204. 

If  the  Circuit  Court  refuses  to 
remand  the  suit  and  the  plaintiff  is 
beaten  on  the  trial,  the  question  of 
the  rightfulness  of  the  removal 
may,  in  any  case,  be  reviewed  by 
the  Supreme  Court,  if  the  plaintiff 
desires  such  review. 

Post  §  210. 

The  plaintiff,  whose  case  is  re- 
moved without  his  consent,  is, 
therefore,  no  longer  in  the  unpleas- 
ant predicament  portrayed  in 

Stone  V.  Sargent,  129  Mass.  503. 

The  proper  and  decorous  remedy 
for  an  improper  order  of  removal 
made  by  a  trial  court  of  a  State, 
under  existing  .statutes,  is  to  move 
the  Circuit  Court  of  the  United 
States  to  remand  the  suit. 

Le  Roux  V.  Bay  Circuit  Judge,  46 
Mich.  189,  9  N.  W.  1.54; 

Forncrook  Manuf'g  Co.  v.  Bar- 
num  Wire  Works,  54  Mich.  552,  20 
X.  W.  582. 

w  Ante  §172. 

^  Stone  V.  South  Carolina,  117 
U.  S.  430,  6  Sup.  Ct.  799,  29  L. 
962; 


Carson  v.  Hyatt,  118  U.  S.  279,  6 
Sup.  Ct.  1050,  30  L.  167; 

Burlimjton,  C.  R.  &  N.  li.  Co. 
v.  Dunn,  122  U.  S.  513,  7  Sup.  Ct. 
1262,  .30  L.  1159; 

Kansas  City,  Ft.  S.  &  M.  R.  Co. 
V.  Daughtry,  1,38  U.  S.  298,  11  Sup. 
Ct.  306,  34  L.  963; 

Sinclair  v.  Pierce,  50  Fed.  851; 

Postal  Tel.  Cable  Co.  v.  Southern 
Ry.  Co.,  88  Fed,  803; 

Van  Horn  v.  Litchfield,  70  Iowa 
11,  29  N.  W.  783; 

Byson  v.  McPherson,  71  Iowa 
437,  32  N.  W.  418; 

Horan  v.  Strachan,  82  Ga.  566,  9 
S.  E,  429; 

Southern  R.  Co.  v.  Hudgins,  107 
Ga.  334,  33  S.  E.  442; 

Stix  V.  Keith,  90  Ala.  121,  7  So. 
423; 

Craven  v.  Turner,  82  Me.  383,  19 
Atl.  864; 

Guinault  v.  Louisville  &  N.  R. 
Co.,  42  La.  Ann.  52,  7  So.  62. 

The  earlier  Federal  cases,  re- 
viewed in  the  Dunn  case,  supra,  as 
well  as 

Ladd  V.  Tudor,  14  Fed.  Cas.  923, 
3  Woodb.  &  M.  325, 
sanction  the  doctrine  that  questions 
of  fact  arising  upon  a  petition  for 
removal  may  be  decided  by  the 
State  court  in  which  the  petition  is 
filed.  There  are  State  cases  in 
which  this  doctrine  is  maintained, 
some  of  which  are  the  following: 
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States,  question  the  truth  of  the  petition  for  removal ;  ^^  but 
he  cannot  be  heard  to  do  so  in  the  State  court.^'^ 

§  178.  The  State  court's  acceptance  of  a  petition  and 
bond  for  removal  should  he  evidenced  by  a  formal  order. 

— The  statute  makes  it  the  duty  of  the  State  court  to  accept 
the  petition  and  bond — when  the  facts  and  the  hiw  are  such 
as  to  require  their  acceptance.^ 

Tlie  only  proper  proof  of  the  action  of  a  court  is  the  rec- 
ord thereof  or  a  certified  copy  of  such  record.'-^  Therefore, 
in  the  ordeily  course  of  business,  the  State  court,  if  the 
suit  is  a  removable  one,  and  the  petition  and  bond  are  in 
proper  form  and  filed  in  due  time,  and  the  surety  is  suffi- 
cient, should  enter  an  order  accepting  the  petition  and  bond.^ 

The  precise  words  of  the  order  are  not  material ;  any  form 
which  shows  the  action  of  the  court  is  good.*     Tlie  form 


Chesapeake,  O.  &  S.  W.  R.  Co.  v. 
Hendricks,  88  Tenn.  710,  13  S.  W. 
696,  14  S.  W.  488; 

Kansas  City,  Ft.  S.  &  M.  R.  Co.  v. 
Daughtry,  88  Tenn.  721,  13  S.  W. 
698; 

Burch  I'.  Davenport  &  St.  P.  R. 
Co.,  46  Iowa  449,  26  Am.  R.  150; 

Delaware  R.  Const.  Co.  v.  Daven- 
port &  St.  P.  R.  Co.,  46  Iowa  406; 

Amy  V.  Manning,  144  Mass.  153, 
10  N.  E.  737; 

Knickerbocker  Life  Ins.  Co.  v. 
Gorbach,  70  Pa.  St.  150; 

Orosco  V.  Gagliardo,  22  Cal.  S3; 

Blair  v.  West  Point  Mfg.  Co.,  7 
Neb.  146; 

Dunn  V.  Burlington,  C.  R.  &  N. 
R.  Co.,  35  Minn.  73,  27  N.  W.  448, 
reversed  in  Burlington,  C.  R.  &  N. 
R.  Co.  V.  Dunn,  supra. 

^Post  §201. 

13  For  the  possibility  of  abuses 
under  such  a  rule,  see  the  quota- 
tion ante  §  172,  note  5,  and 

Amy  V.  Manning,  144  Mass.  153, 
ION.  E.  737; 

but  it  is  to  be  said  to  the  credit  of 
the  legal  profession  that  intentional 


misstatements  of  fact  to  procure 
removals  or  mere  delays  in  the  trial 
of  cases  have  not  been  frequent. 

§178. 

^  Ante  §117. 

2  Ante  §  89. 

It  is  held,  contrary  to  sound 
principle,  that  an  acceptance  of 
the  petition  and  bond  will  be  pre- 
sumed when  the  record  of  the  State 
court  shows  nothing  on  the  sub- 
ject. 

Chattanooga,  R.  &  C.  R.  Co.  v. 
Cincinnati,  N.  O.  &  T.  P.  R.  Co., 
44  Fed.  456. 

3  In  re  Cromie,  6  Fed.  Cas.  840,  2 
Biss.  160,  1  Chi.  Leg.  NeAvs  361. 

"  It  is  necessary  at  least  to  make 
an  order  approving  of  the  security. " 
Vandevoort  v.  Palmer,  4  Duer  (N. 
Y.)  677. 

As  to  the  remedy  of  the  peti- 
tioner when  the  State  court  fails 
or  refuses  to  accept  the  petition 
and  bond,  reference  may  be  made 
to  post  §  180. 

*  Commercial  &  Sav.  Bank  v. 
(■^orbett,  6  Fed.  Cas.  214,  5  Sawy. 
172. 
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given  by  Judge  Coukling  cannot  well  be  improved  upon : 
"  The  order  to  be  entered  is  that  the  security  offered  be  ac- 
cepted ;  that  the  cause  be  removed  to  the  Circuit  Court  of 

the  United  States  in  and  for  the District  of ; 

and,  if  bail  has  been  put  in,  that  the  bail  of  the  defendant 
be  discharged."^ 

§  179.  A  suit  should  be  removed  to  the  Circuit  Court  of 
the  District  iu  which  the  suit  is  peudiug  in  the  State  court 
at  the  time  of  the  removal. — The  removal  of  a  suit  from  a 
State  court  to  a  Circuit  Court  of  the  United  States  should 
be  to  the  Circuit  Court  having  geographical  jurisdiction  at 
the  place  where  the  suit  is  pending  at  the  time  of  removal, 
no  matter  where  the  suit  was  commenced  in  the  State  court 
or  where  the  parties  reside.^ 

Where  there  are  different  Divisions  in  a  District,  the  legal 
status  of  the  several  Divisions  is  dependent  upon  the  stat- 
utes.2  Ordinarily  a  suit  should  be  removed  to  the  Circuit 
Court  to  be  held  in  the  Division  in  which  the  suit  is  pending 
in  the  State  court.^  This  would  seem  to  be  the  law  in  the 
absence  of  an  express  statute ;  but  there  are  statutes  pre- 
scribing this  rule  in  Arkansas,  Eastern  District ;  *  California, 


5  Conkling's  Treatise  (3  Ed.),  p. 
482. 

§179. 

^  Ante  §  8  (the  statute  govern- 
ing); 

Hess  V.  Reynolds,  113  U.  S.  73,  5 
Sup.  Ct.  377,  28  L.  927; 

Burck  u.  Taylor,  39  Fed.  581 ; 

O'Donnell  v.  Atchison,  T.  &  S. 
F.  R.  Co.,  49  Fed.  689; 

Purdy  V.  "Wallace  Miiller  &  Co., 
81  Fed.  .513,  515; 

Knowlton  v.  Congress  &  E.  S. 
Co.,  14  Fed.  Cas.  796,  13  Blatchf. 
170. 

Compare 

Ex  parte  State  Ins.  Co.,  18  Wall. 
417,  21  L.  904; 

Ex  parte  State  Ins.  Co.,  50  Ala. 
464. 

2  Logan  v.  United  States,  144  U.  S. 
263, 12  Sup.  Ct.  617, 36  L.  429,  where 


it  is  held  that  the  Divisions  of  the 
Districts  of  Texas  are  not  separate 
Districts — but  see  the  later  act  as 
to  Texas  quoted  in  note  18  to  this 
section; 

The  L.  B.  X.,  88  Fed.  290,  holding 
that  the  Divisions  of  the  Districts 
of  Missouri  are  substantially  differ- 
ent Districts. 

3  The  statute  so  provided  under 
vrhich 

O'Donnell  v.  Atchison,  T.  &  S.  F. 
R.  Co.,  49  Fed.  689, 
v?as  decided. 

This  was  questioned,  in  the  ab- 
sence of  an  express  statute,  but  not 
decided  otherwse,  in 

Henderson  v.  Cabell,  43  Fed.  257. 

*  After  providing  for  Courts  in 
the  several  Divisions  of  the  Dis- 
tinct, the  act  proceeds : 

"  And  each  of  said  Courts  shall 
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have  exclusive  jurisdiction  over  all 
matters  cognizable  in  said  Courts 
and  arising  in  the  counties  com- 
prising the  Division  to  the  same 
extent,  to  all  intents  aud  {)uri)Oses, 
as  if  said  Divisions  were  separate 
Districts."  Act  of  Feb.  17,  1887, 
24  St.  L.  406,  1  Supp.  5.S8,  §  1. 

6  "  In  all  cases  of  removal  of  suits 
from  the  courts  of  the  State  of  Cali- 
fornia to  the  Courts  of  the  United 
States  in  the  Southern  District  of 
California  such  removal  shall  be  to 
the  United  States  Courts  in  the 
Division  in  which  the  county  is  sit- 
uated from  which  the  removal  is 
made; 

"  And  the  time  within  which  the 
removal  shall  be  perfected,  in  so  far 
as  it  refers  to  or  is  regulated  by  the 
terms  of  the  United  States  Courts, 
shall  be  deemed  to  refer  to  the 
terms  of  the  United  States  Courts 
held  in  said  Division  of  said  judi- 
cial District."  Act  of  May  29, 
1900,  31  St.  L.  219,  Session  Laws 
219,  §  7. 

B  "  In  all  cases  of  removal  of 
suits  from  the  courts  of  the  State  of 
Georgia  to  the  Courts  of  the  United 
States  in  the  Southern  District  of 
Georgia  such  removal  shall  be  to 
the  United  States  Courts  in  the 
Division  in  which  the  county  is 
situated  from  which  the  removal 
is  made; 

"  And  the  time  within  which  the 
removal  shall  be  perfected,  in  so 
far  as  it  refers  to,  or  is  regulated 
by,  the  terms  of  the  United  States 
Courts,  shall  be  deemed  to  refer  to 
the  terms  of  the  United  States 
Courts  in  such  Division."     Act  of 

11  For  note 


Jan.  29,  1880,  21  St.  L.  62,  1  Supp. 
276,  §  7. 

^"  Cases  removed  from  any  of 
the  courts  of  the  State  of  Georgia 
to  the  Circuit  Courts  of  the  United 
States  shall  be  removed  to  the  Cir- 
cuit Court  in  the  Division  in  which 
said  court  is  held."  Actof  Feb.  15, 
1889,  2o  St.  L.  671,  1  Supp.  643,  §3. 

8  "  Causes  removed  from  any 
court  of  the  State  of  Iowa  into  said 
Circuit  Court  within  said  District 
shall  be  removed  to  the  Circuit 
Court  in  the  Division  in  which  such 
State  court  is  held,  unless  the 
parties  thereto  shall  otiierwise 
agree,  or  the  court,  for  good  cause, 
shall  otherwise  order."  Act  of 
June  4,  1880,  21  St.  L.  155,  1  Supp. 
290,  §  1. 

"  Causes  removed  from  any  of 
the  courts  of  the  State  of  Iowa  to 
the  Circuit  Court  of  the  United 
States  shall  be  removed  to  the  Cir- 
cuit Court  in  the  Division  in  which 
said  State  court  is  held."  Act  of 
July  20,  1882,  22  St.  L.  172,  1  Supp. 
358,  §  9,  enforced  in  O'Donnell  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  49  Fed. 
689. 

^  "  Causes  removed  from  any 
court  of  the  State  of  Louisiana  into 
the  Circuit  Court  of  tlie  United 
States  within  said  Western  District 
shall  be  removed  to  the  Circuit 
Court  in  the  Division  in  which  such 
State  court  is  held."  Act  of  Aug.  8, 
1888,  25  St.  L.  388,  1  Supp.  606,  §  7. 

1"  "  Causes  removed  from  any 
court  of  the  State  of  Louisiana  in 
[into]  the  Circuit  Court  of  the 
United  States  within  said  Eastern 
District  shall  be  removed  to  the 
11,  see  p.  502. 
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ern  District,  Western  Division  ;  ^^  ^Mississippi,  Southern  Dis- 
trict, Southern  Division  ;  ^^  Mississippi,  Southern  District, 
Eastern  Division ;  ^*  Ohio,  Southern  District ;  ^^  Tennessee, 
Eastern  District ;  ^^  Tennessee,  "  Northeastern  Division  judi- 
cial District  ;"i"  and  Texas.^^     A  similar  special  provision 


Circuit  Court  in  the  Division  in 
which  such  State  court  is  held." 
Act  of  Aug.  13,  1888,  25  St.  L.  438, 

1  Supp.  615,  §8. 

11 "  Causes  removed  from  any 
court  in  the  State  of  Minnesota  into 
the  Circuit  Court  shall  be  removed 
to  the  Circuit  Court  in  the  Division 
in  which  said  State  court  is  held." 
Act  of  April  26,  1890,  26  St.  L.  72,1 
Supp.  718,  §2. 

12  "AH  laws  touching  the  re- 
moval of  causes  from  State  courts 
to  United  States  Courts  shall  ap- 
ply to  said  Court  hereby  estab- 
lished." Act  of  Feb.  28,  1887,  24 
St.  L.  430,  1  Supp.  547,  §  2. 

12  "All  laws  touching  the  re- 
moval of  causes  from  State  courts 
to  United  States  Courts  shall  apply 
to  said  Courts  hereby  established." 
Act  of  April  4,  1888,  25  St.  L.  78,  1 
Supp.  583,  §  2. 

1*  "  All  laws  touching  the  re- 
moval of  causes  from  State  courts 
to  United  States  Courts  shall  apply 
to  said  Courts  hereby  established." 
Act  of  July  18,  1894,  28  St.  L.  114, 

2  Supp.  202,  §  2. 

1^  "  In  all  cases  of  removal  of 
suits  from  the  courts  of  the  State 
of  Ohio  to  the  Courts  of  the  United 
States  in  the  Southern  District  of 
Ohio,  such  removal  shall  be  to  the 
United  States  Courts  in  the  Divi- 
sion in  which  the  county  is  situated 
from  which  the  removal  is  made; 

"And  the  time  within  which  the 
removal  shall  be  perfected  in  so  far 
as  it  refers  to  or  is  regulated  by  tlie 
terms  of  the  United  States  Courts, 
shall  be    deemed    to  refer  to  the 


terms  of  the  United  States  Courts 
in  such  Division."  Act  of  Feb.  4, 
1880,  21  St.  L.  63,  1  Supp.  277,  §  8. 

1'^  "  In  all  cases  of  removal  of 
suits  from  the  courts  of  the  State 
of  Tennessee  to  the  Courts  of  the 
United  States  in  the  Eastern  Dis- 
trict of  Tennessee  such  removal 
shall  be  to  the  United  States  Courts 
in  the  Division  in  which  the  county 
is  situated  from  which  the  removal 
is  made; 

"  And  the  time  within  which  the 
removal  shall  be  perfected  in  so  far 
as  it  refers  to  or  is  regulated  by  the 
terms  of  the  United  States  Courts, 
shall  be  deemed  to  refer  to  the 
terms  of  the  United  States  Courts 
in  such  Division."  Act  of  June  11, 
1880,  21  St.  L.  175,  1  Supp.  295,  §  8. 

1' "  In  all  cases  of  removal  of 
suits  from  the  courts  of  the  State 
of  Tennessee  to  the  Courts  of  the 
United  States  in  the  Eastern  Dis- 
trict of  Tennessee  such  removal 
shall  be  to  the  United  States  Courts 
in  the  Division  in  which  the  county 
is  situated  from  which  the  removal 
is  made, 

"And  the  time  within  which  the 
i-emoval  shall  be  perfected,  in  so  far 
as  it  refers  to  or  is  regulated  by  the 
terms  of  the  United  States  Courts, 
shall  be  deemed  to  refer  to  the 
terms  of  the  United  States  Courts 
held  in  said  Northeastern  judicial 
District."  Act  of  Feb.  7,  1900,  31 
St.  L.  5,  Session  Laws  5,  §  7. 

1^  "  In  cases  of  removal  of  suits 
from  the  courts  of  the  State  of 
Texas  to  the  Courts  of  the  United 
States  in  said  State  of  Texas  such 
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as  to  removals  in  the  Northern  District  of  Georgia,^  and  one 
as  to  removals  in  the  Western  District  of  Missouri,''  will 
take  effect  the  first  of  July,  1901. 

The  Districts  and  Divisions  of  Districts  into  which  the 
various  States  are  divided  and  the  times  of  holding  the  terms 
of  the  Circuit  Courts  therein,  are  established  by  acts  of 
Congress  (except  the  times  of  holding  Courts  at  Jackson, 
Tenn.,  Sherman,  Tex.,  and  Sheridan,  Wyo.,  which  are  re- 
quired to  be  fixed  by  the  Judges),  and  at  this  date  (corrected 
to  the  adjournment  of  Congress  on  March  4,  1901)  are  as 
given  in  the  foot-notes  under  the  names  of  the  several  States  : 
Alabama,^^   Arkansas,'^*^    California,^^    Colorado,'*^   Connecti- 


removal  shall  be  to  the  United 
States  Court  in  the  Division  where 
the  county  is  situated  from  which 
the  removal  is  made, 

"  And  the  time  within  which  the 
removal  shall  be  perfected,  in  so  far 
as  it  refers  to  or  is  regulated  by  the 
terms  of  the  United  States  Court, 
shall  be  deemed  to  refer  to  the 
terms  of  the  United  States  Courts 
in  such  Division."  Act  of  May  4, 
1898,  .SO  St.  L.  397,  2  Supp.  750,  §  1. 

This  statute  removes  the  ques- 
tion mooted  in 

Henderson  v.  Cabell,  43  Fed.  257. 

*  Note  26  to  this  section. 

^  Note  40  to  this  section. 

19  Alabama.— "  The  State  of  Ala- 
bama is  divided  into  three  Dis- 
tricts, which  shall  be  called  the 
Southern,  Middle,  and  Northern 
Districts  of  Alabama."  Rev.  St. 
U.  S.,  §532. 

The  Southern  District,  by  Rev. 
St.,  §532,  codifying  acts  of  Aug.  7, 
1848,  9  St.  L.  274,  §  1,  and  May  4, 
1852,  10  St.  L.  5,  §  2,  included  the 
counties  of  Mobile,  Washington, 
Baldwin,     [Sumter,]     Clarke,    Ma- 


rengo, [Greene,  Pickens,]  Wilcox, 
Monroe,  and  Conecuh. 

Tlie  county  of  [Tlalc]  was  organ- 
ized from  the  adjoining  counties  of 
Greene,  [Perry,]  and  Marengo; 
Choctaw  and  Escambia  Counties 
were  organized  within  the  District 
from  territory  of  adjoining  counties 
since  the  enactment  of  Rev.  St., 
§  532, — as  I  am  informed  by  the 
kindness  of  Hon.  Harry  T.  Toul- 
min,  District  Judge. 

By  an  act  of  May  2,  1884,  the 
counties  of  Sumter,  Greene,  Hale, 
and  Pickens  were  transferred  to 
the  Northern  District,  leaving  the 
Southern  District  to  include  the 
counties  above  named,  not  printed 
in  brackets  in  italics.  23  St.  L.  18, 
1  Supp.  427,  §  1. 

"  Tlie  regular  terms  of  the  Cir- 
cuit and  District  Courts  of  the 
United  States  for  the  Southern 
District  of  Alabama  shall  be  held 
annually  on  the  fourth  Monday  in 
November  and  the  first  Monday  in 
May,  at  the  city  of  Mobile,  in  said 
District."  Act  of  June  20,  1890, 
26  St.  L.  180,  1  Supp.  760,  §  1. 


20  For  note  20,  see  p.  504. 

21  For  note  21,  see  p.  506. 

22  For  note  22,  see  p.  507. 
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The  Middle  District,  by  Rev.  St., 
§  532,  included  the  counties  of 
Montgomery,  Autauga,  Coosa,  Tal- 
lapoosa, Chambers,  [Talledeya,] 
Randolph,  Macon,  Russell,  Barbour, 
Pike,  Henry,  Dale,  Coffee,  Coving- 
ton, Lowndes,  Dallas,  Perry,  [Bibb, 
Shelby],  Butler,  and  [Tuscaloosa]. 

The  counties  of  Chilton,  Elmore, 
Lee,  Bullock,  Geneva,  and  Cren- 
shaw were  organized  within  this 
District  from  counties  named  in 
Rev.  St.,  §532, — as  I  am  informed 
by  J.  W.  Dimmick,  clerk  U.  S.  C.  C. 

By  the  above  cited  act  of  May  2, 
1884,  §  1,  the  counties  of  Tusca- 
loosa, Bibb,  Shelby,  and  Talladega 
were  transferred  to  the  Northern 
District,  leaving  the  Middle  Dis- 
trict to  include  the  counties  above 
named,  not  printed  in  brackets  in 
italics. 

The  Circuit  Court  for  the  Middle 
District  is  "  held  in  the  city  of 
Montgomery."  Act  of  June  22, 
1874,  18  St.  L.  19.5,  1  Supp.  38,  §  1. 
"  On  the  first  Monday  of  May 
and  the  first  Monday  of  November 
in  each  year."  Act  of  June  22, 
1874,  supra,  §  6. 

By  Rev.  St.,  §  .532,  the  remaining 
counties  of  the  State,  not  enumer- 
ated as  belonging  to  the  Southern 
and  Middle  Districts,  constituted 
the  Northern  District.  To  these 
were  added  the  counties  already 
enumerated  by  the  act  of  May  2, 
1884,  supra. 

It  is  provided  by  §  2  of  said  act 
of  May  2,  1884: 

"  That  the  said  Northern  District 
is  hereby  divided   into   two  Divi- 

23  For  note  23,  see  p. 
'^*  For  note  24,  see  p. 


sions,  which  shall  be  known  as  the 
Northern  and  Southern  Divisions  of 
the  Northern  District  of  Alabama. 

"The  Southern  Division  of  said 
Northern  District  shall  include  the 
counties  of  Sumter,  Greene,  Hale, 
Pickens,  Tuscaloosa,  Lamar,  Fay- 
ette, Walker,  Jefferson,  Blount, 
Bibb,  Shelby,  Saint  Clair,  Etowah, 
Calhoun,  Cleburne,  Clay,  Talla- 
dega, Cherokee,  and  De  Kalb; 

"And  a  term  of  the  District 
Court  and  Circuit  Court  of  the 
United  States  for  said  Northern 
District  shall  be  held  for  said 
Southern  Division  at  the  city  of 
Birmingham,  in  said  county  of  Jef- 
ferson, twice  in  each  year,  on  the 
first  Mondays  in  March  and  Sep- 
tember. 

"The  remaining  counties  in  said 
Northern  District  shall  constitute 
the  Northern  Division  thereof; 

"And  the  terms  of  the  District 
and  Circuit  Courts  of  the  United 
States  for  said  Northern  Division 
shall  be  held  therein  at  the  times 
and  place  now  prescribed  by  law." 

The  times  prescribed  by  the 
above  cited  act  of  June  22,  1874, 
§  6,  are  "  on  the  first  Monday  of 
April  and  the  second  Monday  of 
October  in  each  year;"  and  the 
place  prescribed  by  §  1  thereof  is 
"in  the  city  of  Huntsville." 

"'^  Arkansas. — Congress  passed 
an  act  approved  February  20,  1897, 
29  St.  L.  590,  2  Supp.  558:  "An 
Act  to  reorganize  the  judicial  Dis- 
tricts of  Arkansas,  and  for  other 
purposes." 

An  act  of  March  2,  1899,  30  St.  L. 
507. 
507. 


25  For  note  25,  see  p.  507. 
2«  For  note  26,  see  p.  508. 
2"  For  note  27,  see  p.  511. 
28  For  note  28,  see  p.  511. 
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976,  2  Supp.  950,  changed  the  time 
of  holding  one  of  tlio  terms  of  the 
Circuit  and  District  Courts  at  Batos- 
ville,  and  an  act  of  Jan.  11,  1901, 
made  further  clianges,  and  such 
act  is  quoted  below. 

The  first  and  second  sections  of 
the  act  of  1897,  which  are  material 
to  our  present  inquiry,  are  as  fol- 
lows : 

"That  the  State  of  Arkansas  is 
hereby  divided  into  two  Districts, 
■which  shall  be  called  the  Eastern 
and  Western  Districts  of  Arkansas. 

"The  Western  District  shall 
hereafter  include  the  counties 
of  Benton,  Washington,  Carroll, 
Boone,  Madison,  Newton,  Craw- 
ford, Franklin,  Johnson,  Logan, 
Sebastian,  Scott,  Yell,  Polk,  Sevier, 
Howard,  Pike,  Little  River,  Hemp- 
stead, Miller,  Lafayette,  Nevada, 
Columbia,  Union,  Ouachita  and 
Calhoun. 

"The  Eastern  District  shall 
hereafter  include  the  residue  of 
said  State. 

"Sec.  2.  That  the  Eastern  Dis- 
trict is  hereby  divided  into  three 
Divisions,  to  be  known  as  the  West- 
ern Division,  the  Eastern  Division, 
and  the  Northern  Division. 

"All  process,  civil  and  criminal, 
hereafter  issued  against  persons 
residing  in  the  counties  of  Missis- 
sippi, Crittenden,  Lee,  Phillips, 
Clay,  Craighead,  Poinsett,  Greene, 
Cross,  Saint  Francis,  and  Monroe, 
which  shall  constitute  the  East- 
ern Division,  shall  hereafter  be 
made    returnable  to    the   Courts, 


respectively,  to  bo  held  at  the  city 
of  Helena; 

"And  all  process,  civil  and 
criminal,  against  persons  residing 
in  the  counties  of  Independence, 
Cleburne,  Stone,  Izard,  Baxter, 
Searcy,  Marion,  Sharp,  Fulton, 
Randolph,  Lawrence,  and  Jack- 
son, which  shall  constitute  the 
Northern  Division,  shall  be  made 
returnable  to  the  Courts,  respect- 
ively, to  be  held  at  the  city  of 
Batesville; 

"  And  all  process,  civil  and  crim- 
inal, against  persons  residing  in 
any  of  the  remaining  counties  of 
the  Eastern  District  of  the  State, 
which  shall  constitute  the  West- 
ern Division,  shall  be  made  return- 
able to  the  Courts,  respectively,  to 
be  held  at  the  city  of  Little  Rock." 

By  the  terms  of  Public  Act,  No. 
11,  "An  Act  to  provide  for  the 
holding  of  the  Circuit  and  District 
Courts  of  the  United  States  for  the 
Eastern  District  of  Arkansas," 
approved  Jan.  16,  1901,  it  was  en- 
acted : 

"  That  the  regular  terms  of  the 
Circuit  and  District  Courts  for  the 
Eastern  District  of  Arkansas  shall 
be  held  at  the  times  and  places  as 
follows,  to  wit: 

"  For  the  Western  Division,  at 
Little  Rock  on  the  first  Monday 
in  April  and  the  third  Monday  in 
October; 

"  For  the  Eastern  Division,  at 
Helena  on  the  second  Mondays  in 
March  and  October; 

"  For  the  Northern  Division,  at 


29  For  note  29,  see  p.  512. 

30  For  note  30,  see  p.  512. 

81  For  note  31,  see  p.  514. 

82  For  note  32,  see  p.  515. 

83  For  note  33,  see  p.  517. 

84  For  note  34,  see  p.  518. 
*  Text  continued  on  p.  518. 
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Batesville  on  the  fourth  Monday 
in  May  and  the  second  Monday  in 
December."  31  St.  L. — ,  Session 
Laws — ,  §  1. 

Sections  5  and  6  of  the  above 
cited  act  of  Feb.  20,  1897,  are  as 
follows: 

"Sec.  5.  That  the  Western  Dis- 
trict is  hereby  divided  into  two 
Divisions,  to  be  known  as  the  Tex- 
arkana  and  Fort  Smith  Divisions, 
respectively. 

"  All  process,  civil  and  criminal, 
hereafter  issued  against  persons 
residing  in  the  counties  of  Sevier, 
Howard,  Pike,  Little  River,  Hemp- 
stead, Miller,  Lafayette,  Columbia, 
Nevada,  Ouachita,  Calhoun,  and 
Union,  which  shall  constitute  the 
Texarkana  Division,  shall  hereafter 
be  made  returnable  to  the  Courts, 
respectively,  to  be  held  at  the  city 
of  Texarkana; 

"  And  all  process,  civil  and  crim- 
inal, hereafter  issued  against 
persons  residing  in  any  of  the 
remaining  counties  of  the  Western 
District  of  the  State,  which  shall 
constitute  the  Fort  Smith  Division, 
shall  be  made  returnable  to  the 
Courts,  respectively,  to  be  held  at 
the  city  of  Fort  Smith. 

"  Sec.  6.  That  the  terms  of  the 
United  States  Circuit  and  District 
Courts  for  the  Western  District  of 
Arkansas  shall  be  held  each  year 
at  the  times  and  places  as  follows: 

"At  the  city  of  Texarkana,  in 
the  county  of  Miller,  on  the  second 
Mondays  in  May  and  November; 

"At  the  city  of  Fort  Smith,  in 
the  county  of  Sebastian,  on  the 
second  Mondays  in  January  and 
June." 

21  California.— The  State  of  Cali- 
fornia was  divided  into  two  Dis- 
tricts, called  respectively  "the 
Southern  District  of  California," 
and    "the    Northern    District    of 


California,"  by  an  act  of  Aug.  5, 
18S6,  24  St.  L.  308,  1  Supp.  513. 
Additional  counties  were  trans- 
ferred from  the  Northern  District 
to  the  Southern  District  by  an  act 
of  May  29,  1900,  31  St.  L.  219,  Ses- 
sion Laws  219,  §  1.  This  act  of 
May  29,  1900,  by  §§  2  ami  3,  divides 
the  Southern  District  into  Divi- 
sious  and  prescribes  the  times  and 
places  of  holding  Courts  therein  as 
follows: 

"  Sec.  2.  That  the  United  States 
judicial  District  of  southern  Cali- 
fornia, known  as  the  Southern  Dis- 
trict of  California,  as  eulaiged  and 
constituted  by  this  act,  is  hereby 
divided  into  two  Divisions,  to  be 
known  as  the  Northern  and  South- 
ern Divisions,  to  wit,  that  all  that 
portion  of  said  judicial  District  of 
southern  California,  known  as  the 
Southern  District  of  California, 
comprised  of  the  counties  of  Inyo, 
Mariposa,  Tulare,  Merced,  Madera, 
Fresno,  Kings,  and  Kern,  shall  con- 
stitute and  be  known  as  the  North- 
ern Division  of  the  Southern  Dis- 
trict of  California,  and  that  portion 
of  said  judicial  District  of  south- 
ern California  composed  of  the 
counties  of  Los  Angeles,  Orange, 
Riverside,  San  Bernardino,  San 
Diego,  San  Luis  Obispo,  Santa 
Barbara,  and  Ventura,  being  all 
the  residue  of  said  District  not  in- 
cluded in  the  Northern  Division, 
shall  constitute  and  be  known  as 
tlie  Southern  Division  of  the  South- 
ern District  of  California. 

"  Sec.  3.  That  after  the  thirtieth 
day  of  June,  nineteen  hundred, 
terms  of  the  Circuit  and  District 
Courts  of  the  United  States  for  the 
said  Southern  District  of  California 
shall  be  held  in  each  of  said  Divi- 
sions, at  the  places  in  said  Divisions, 
and  at  the  times,  to  wit, 

"  In  and  for  the  Northern  Divi- 
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sion,  at  the  city  of  P'resno,  twice 
in  each  year,  namely,  on  the  first 
Monday  in  May,  to  bo  known  as 
the  May  terras  of  said  Courts,  and 
on  the  second  Monday  in  Novem- 
ber, to  be  known  as  the  November 
terms  of  said  Courts; 

"  In  and  for  the  Southern  Divi- 
sion, at  the  city  of  Los  Angeles, 
twice  in  each  year,  namely,  on  the 
second  Monday  in  January,  to  be 
known  as  the  January  terms  of 
said  Courts,  and  on  the  second 
Monday  in  July,  to  be  known  as 
the  July  terms  of  said  Courts." 

The  counties  of  the  State  of  Cali- 
fornia not  named  in  the  foregoing 
act  as  belonging  to  the  Southern 
District,  constitute  the  Northern 
District  of  California. 

"  And  the  Circuit  and  District 
Courts  shall  be  held  therein  at  San 
Francisco."  Act  of  Aug.  5,  1886, 
supra,  §  3. 

"  The  holding  of  terms  of  said 
Ciicuitand  District  Courts  shall  be 
as  follows : 

"  Beginning  on  the  first  Monday 
in  March,  the  second  Monday  in 
July,  and  the  first  Monday  in  No- 
vember in  each  year."  Act  of 
May  25,  1896,  29  St.  L.  135,  2  Siipp. 
474,  §  1. 

^Colorado.— "Said  State  shall 
constitute  one  judicial  District,  to 
be  called  the  District  of  Colorado." 
Act  of  June  26,  1876,  19  St.  L.  61,  1 
Supp.  106,  §  1. 

"Terms  of  the  Circuit  and  Dis- 
trict Courts  of  the  United  States 
for  the  District  of  Colorado  shall 
be  held  at  the  times  and  places 
hereinafter  designated,  namely: 

"  At  Denver,  on  the  first  Tuesday 
in  May  and  the  first  Tuesday  in 
November  in  each  year; 

"At  Pueblo,  on  the  first  Tuesday 
in  April  in  each  year; 

"  At  Del  Norte,  on  the  first  Tues- 


day in  August  in  each  year."  Act 
of  Aug.  3,  1886,  24  St.  L.  214,  1 
Supp.  510,  §  1. 

■-'^Conuecticut.  —  The  State  of 
Connecticut  constitutes  one  Dis- 
trict.    Rev.  St.  U.  S.,  §531. 

The  terms  of  the  Circuit  Court 
are  as  follows: 

"At  New  Haven,  on  the  fourth 
Tuesday  in  April."     Rev.  St.,  §  658. 

"  At  Hartford,  in  said  District, 
on  the  second  Tuesday  of  Octo- 
ber." Act  of  June  10,  1896,  29  St. 
L.  317,  2  Supp.  511,  §1. 

-*  Delaware.— The  State  of  Del- 
aware constitutes  one  District. 
Rev.  St.  U.  S.,  §531. 

The  terms  of  the  Circuit  Court 
are  held — 

"  In  the  District  of  Delaware,  at 
Wilmington,  on  the  third  Tuesdays 
in  June  and  October."  Rev.  St., 
§658. 

-s  Florida.— The  State  of  Florida 
is  divided  into  two  Districts,  called 
respectively  the  Northern  District 
of  Florida  and  the  Southern  District 
of  Florida. 

By  an  act  of  Feb.  3,  1S79,  it  was 
provided  that  thereafter  "the 
Southern  judicial  District  of  the 
State  of  Florida  shall  embrace  the 
counties  of  Hernando,  Hillsbor- 
ough, Polk,  Manatee,  and  Monroe 
in  said  State;  and  all  the  territory 
within  the  remaining  counties  shall 
constitute  the  Northern  judicial 
District."  20  St.  L.  280,  1  Supp. 
214,  §  1. 

"An  act  to  change  the  bounda- 
ries of  the  judicial  Districts  of  the 
State  of  Florida,"  was  approved 
July  23,  1894,  28  St.  L.  117,  2  Supp. 
203. 

The  first  section  of  this  act  is  as 
follows : 

"That  the  following  counties  of 
the  State  of  Florida,  to  wit:  Ala- 
chua,  Baker,   Bradford,   Brevard, 
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Clay,  Columbia,  Dade,  Duval, 
Hamilton,  Lake,  Madison,  Marion, 
Nassau,  Orange,  Osceola,  Putnam, 
St.  John,  Sumter,  Suwannee,  and 
Volusia,  be  and  the  same  are  hereby 
detached  from  the  Northern  judi- 
cial District  of  said  State,  and  at- 
tached to  the  Southern  judicial 
District  thereof." 

The  terms  of  the  Circuit  Courts 
are  as  follows: 

"  In  the  Southern  District  of 
Florida,  at  Key  West,  on  the  first 
Mondays  in  May  and  November." 
Rev.  St.  U.  S.,  §  658. 

"  At  Tampa  ...  on  the  sec- 
ond Monday  in  February  of  each 
year."  Act  of  June  30,  1886,  24 
St.  L.  106,  1  Supp.  500,  §  1. 

"At  Jacksonville,  Florida,  be- 
ginning on  the  first  Monday  of  De- 
cember of  each  year."  Act  of 
July  23,  1894,  supra,  §  2. 

"  In  the  city  of  Ocala  on  the  third 
Monday  in  January  in  each  year." 
Act  of  May  18,  1900,  31  St.  L.  180, 
Session  Laws  180,  §  1. 

"In  the  Northern  District  of 
Florida,  at  Tallahassee,  on  the  first 
Monday  in  February; 

"At  Pensacola  on  the  first  Mon- 
day in  March."     Rev.  St.,  §  658. 

26  Georgia.— The  Revised  Stat- 
utes, re-enacting  the  act  of  Aug.  11, 
1848,  9  St.  L.  280,  §  1,  divided  the 
State  as  follows: 

"  Sec.  535.  The  State  of  Georgia 
is  divided  into  two  Districts,  which 
shall  be  called  the  Northern  and 
Southern  Districts  of  Georgia. 

"The  Northern  District  includes 
the  counties  of  Troup,  Meriwether, 
Pike,  Butts,  Jasper,  Morgan,  Green, 
Taliaferro,  Wilkes,  and  Lincoln,  as 
they  existed  Aug.  11,  1848,  with  all 
the  counties  north  of  them. 

"The  Southern  District  includes 
the  counties  of  Harris,  Talbot,  Up- 
son, Monroe,  Jones,  Putnam,  Han- 


cock, Warren,  and  Columbia,  as 
they  existed  at  said  date,  with  all 
the  counties  south  of  them." 

On  Jan.  29,  1880,  there  was  ap- 
proved an  act,  21  St.  L.  62,  1  Supp. 
276,  the  first  section  of  which  trans- 
ferred from  the  Northern  District  to 
the  Southern  District  the  counties 
of  Pike,  Butts,  and  Jasper.  The 
second  section  divided  the  South- 
ern District  into  Divisions,  as  fol- 
lows: 

"Sec.  2.  Said  Southern  District 
shall  be,  and  hereby  is,  divided  into 
two  Divisions,  to  be  known  as  the 
Eastern  and  the  "Western  Divi- 
sions of  the  Southern  District  of 
Georgia. 

"  The  Western  Division  shall  con- 
sist of  forty-three  counties,  to  wit: 
Bibb,  Monroe,  Jones,  Twiggs, 
Houston,  Crawford,  Baldwin,  Wil- 
kinson, Laurens,  Pulaski,  Dooly, 
Macon,  [Taylor,]  Upson,  Pike, 
Butts,  Jasper,  Putnam,  Hancock, 
[Warren,]  Dodge,  Wilcox,  Telfair, 
Sumter,  [Schley,  Marion,  Talbot, 
Harris,  Muscogee,  Chattahoochee, 
Stewart,  Webster,]  Lee,  [Terrell, 
Randolph,  Quitynan,  Clay,]  Cal- 
houn, Dougherty,  Baker,  [Early, 
Miller,]  and  Mitchell. 

"  The  Eastern  Division  shall  con- 
sist of  the  remaining  counties  in 
said  District." 

(The  counties,  the  names  of 
which  are  printed  above  in  brack- 
ets in  italics,  except  Warren 
county,  were  transferred  to  the 
Northern  District  by  an  act  of 
March  3,  1891,  cited  below;  and 
Warren  county  became  a  part  of 
the  Northeastern  Division  of  the 
Southern  District  by  the  act  next 
quoted,  leaving  the  Western  Divi- 
sion to  include  the  remainder  of 
the  above  named  counties.) 

A  further  change  of  the  bound- 
aries of  the   Districts  was  made, 
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and  the  Northeastern  Division  of 
the  Southern  District  created  by  an 
act  of  Feb.  15,  1889,  25  St.  L.  071, 
1  Supp.  64;j,  of  which  §  1  is  as  fol- 
lows: 

"  The  Northeastern  Division  of 
the  Southern  judicial  District  of 
Georgia  is  hereby  establisiied,  to 
be  composed  of  tlie  counties  of 
Warren,  (ilascock,  McDuffie,  Co- 
lumbia, llichinond,  Burke,  Jeffer- 
son, Johnson,  and  Washington  of 
the  Southern  District,  and  of  the 
counties  of  Lincoln,  Wilkes,  and 
Taliaferro  of  the  Northern  District, 
which  are  hereby  attached  to  the 
Southern  District  and  made  part  of 
the  Northeastern  Division  of  said 
Southern  District." 

This  appears  to  leave  the  East- 
ern Division  of  the  Southern  Dis- 
trict to  consist  of  the  counties  of 
Screven,  Effingham,  Chatham, 
Bryan,  Liberty,  Mcintosh,  Glynn, 
Camden,  Charlton,  Wayne,  Tat- 
nall,  Bulloch,  Emanuel,  Mont- 
gomery, Appling,  Pierce,  Ware, 
Clinch,  Echols,  Lowndes,  Berrien, 
Coffee,  Irwin,  Worth,  Colquit, 
Brooks,  Thomas,  and  Decatur. 

A  further  change  in  the  District 
lines  was  made  and  a  new  Division 
of  the  Northern  District  created 
by  an  act  of  March  3,  1891,  26  St. 
L.  1110,  1  Supp.  954,  of  which  act 
§  1  is  as  follows: 

"  That  a  new  Division  of  the 
Northern  judicial  District  of  the 
State  of  Georgia,  to  be  known  as 
the  Western  Division  of  the  North- 
ern judicial  District  of  Georgia, 
be,  and  the  same  is  hereby  es- 
tablished, to  be  composed  of  the 
following  counties,  to-wit:  Mus- 
cogee, Heard,  Troup,  Merriwether, 
Harris,  Talbot,  Taylor,  Marion, 
Chattahoochee,  Stewart,  Schley, 
Webster,  Quitman,  Clay,  Ran- 
dolph, Early,  Miller,  and  Terrell, 


and  all  of  said  counties  which  may 
not  now  belong,  for  judicial  pur- 
poses, to  the  Northern  District  of 
the  State  of  Georgia,  be,  and  the 
same  are  hereby  transferred  to  the 
said  Northern  District." 

An  act  of  April  12,  1900,  31  St. 
L.  73,  Session  Laws  73,  created  the 
Northwestern  Division  of  the 
Northern  District  of  Georgia,  §  1 
of  which  provides: 

"  That  the  counties  of  Dade, 
Walker,  Catoosa,  Whitfield,  Mur- 
ray, Chattooga,  Gordon,  Floyd, 
Bartow,  Polk,  Paulding,  Haralson, 
and  Carroll,  in  the  State  of  Georgia, 
shall  constitute  the  Northwestern 
Division  of  the  Northern  judicial 
District  of  Georgia, 

"  And  a  term  of  the  Circuit  and 
District  Courts  for  said  District 
shall  be  held  in  said  Division 
hereby  created  at  the  city  of  Rome 
on  the  third  Monday  of  May  and 
the  third  Monday  of  November  of 
each  year." 

This  appears  to  leave  the  North- 
ern District,  not  included  in  said 
Divisions,  to  include  the  counties 
of  Rabun,  Towns,  Union,  Fannin, 
Gilmer,  Pickens,  Dawson,  Lump- 
kin, White,  Habersham,  Hart, 
Franklin,  Banks,  Hall,  Forsyth, 
Cherokee,  Cobb,  Fulton,  De  Kalb, 
Milton,  Gwinnett,  Jackson,  Madi- 
son, Elbert,  Oglethorpe,  Clarke, 
Oconee,  Greene,  Morgan,  Walton, 
Newton,  Rockdale,  Henry,  Spald- 
ing, Clayton,  Campbell,  Douglas, 
Faj'ette,  and  Coweta. 

The  terms  of  Circuit  Court  in  the 
Southern  District  are  as  follows: 

Eastern  Division: 

"In  the  Southern  District  of 
Georgia,  at  Savannah,  on  the  sec- 
ond Monday  in  April;  and  on  the 
Thursday  after  the  first  Monday  in 
November."     Rev.  St.  U.  S.,  §  658. 

Western  Division: 
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"  A  term  of  the  Circuit  Court 
and  of  the  District  Court  for  the 
Southern  District  of  Georgia  shall 
be  held  at  Macon  iu  said  State  on 
the  first  ^lundays  of  May  and  Oc- 
tober in  each  year."  Act  of  Jan. 
29,  1880,  supra,  §  3. 

Northeastern  Division: 

"There  shall  be  held  at  the  city 
of  Augusta,  in  said  Northeastern 
Divisiou  of  the  Southern  judicial 
District  of  Georgia,  two  terms  of 
the  District  and  Circuit  Courts  in 
each  and  every  year,  to  wit,  one 
term  commencing  on  the  first  Mon- 
day in  April  and  the  other  com- 
mencing the  third  Monday  in  No- 
vember of  each  year."  Act  of  Feb. 
15,  1889,  s^ipra,  §  2. 

The  terms  of  the  Circuit  Courts 
in  the  Northern  District  are  as  fol- 
lows: 

In  the  portion  of  the  District  not 
officially  called  a  Division: 

"In  the  Northern  District  of 
Georgia,  at  Atlanta,  on  the  second 
Monday [.s]  iu  March."  Rev.  St. 
IT.  S.,  §  6r)8.  And  "on  the  first 
Monday  in  October  in  each  year." 
Act  of  June  20,  1884,  22  St.  L.  50, 
1  Supp.  4.39,  §  1. 

Western  Division: 

"At  Columbus  ...  on  tlie 
first  Monday  in  May  and  the  first 
Monday  in  December."  Act  of 
Aug.  27,  1894,  28  St.  L.  504,  2  Supp. 
265,  §  1. 

Northwestern  Division: 

Already  given  in  quotation,  su- 
pra, from  act  of  April  12,  1900. 

On  Feb.  28,  1901,  the  President 
approved  Public  Act,  No.  101,  en- 
titled "  An  Act  To  create  the  East- 
ern Division  of  the  Northern  Fed- 
eral judicial  District  of  Georgia, 
and  for  other  purposes."  This  act 
by  §  6  thereof  is  to  take  effect 
June  30,  1901. 

Section  1   enacts; 


"  That  the  Eastern  Division  of 
the  Northern  judicial  District  of 
Georgia  is  hereby  created  and  es- 
tablished, to  be  composed  of  the 
counties  of  Banks,  Clarke,  Frank- 
lin, Greene,  Habersham,  Hart, 
Jackson,  Morgan,  Madison,  Ogle- 
thorpe, Oconee,  Walton,  Rabun, 
White,  and  Elbert." 

The  more  material  portions  of 
§§  2,  3,  are  as  follows: 

"  Sec.  2.  That  there  shall  be  held 
at  the  city  of  Athens,  in  said  East- 
ern Division  of  the  said  Northern 
judicial  District  of  Georgia,  two 
terms  of  the  District  and  Circuit 
Courts  in  each  and  every  year,  on 
the  third  Monday  in  April  and  the 
first  Monday  in  November.  .  .  . 
All  pleadings  and  other  papers  may 
be  filed  in  the  clerk's  office  at  At- 
lanta, and  all  process  may  issue 
therefrom,  except  while  Court  is 
iu  session  at  Athens.     .     .     . 

"Sec.  3.  That  all  actions  at  law 
and  all  suits  in  equity  against  a 
defendant  who  shall  be  a  resident 
of  said  Eastern  Division  shall  be 
brought  therein.  Suits  for  the 
recovery  of  lands  shall  be  brought 
in  the  Division  of  the  District  where 
the  land  is  situated;  but  in  all  cases 
atlaworinequity  against  more  than 
one  defendant,  in  which  some  of  the 
defendants  shall  reside  in  the  West- 
ern and  some  in  the  Eastern  Divi- 
sion, such  action  at  law  may  be 
brought  in  either  Division,  and 
such  suit  in  equity  may  be  brought 
iu  either  Division  in  which  a  de- 
fendant may  reside  against  whom 
substantial  relief  is  prayed. 

"  Cases  removed  from  any  of  the 
courts  of  the  State  of  Georgia  to 
the  Circuit  Court  of  the  United 
States  for  the  Northern  District 
shall  be  removed  to  the  Circuit 
Court  in  and  for  the  Division  in 
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which  said  court  is  held  from  which 
it  was  removed." 

2'  Idaho.— The  State  of  Idaho 
constitutes  one  District.  Act  of 
July  3,  1890,  26  St.  L.  215,  1  Supp. 
704,  §  Ki;  act  of  July  5,  1892,  27  St. 
L.  72,  2  Supp.  28,  §  1. 

The  Divisions  are  as  follows: 

"For  the  purpose  of  holding 
terms  of  tlic  District  Court  said 
District  is  divided  into  three  Divi- 
sions, to  be  known  as  the  Northern, 
the  Central,  and  the  Southern  Di- 
visions. 

"The  territory  composing  the 
counties  of  Idaho,  Kootenai,  Latah, 
Nez  Perce,  and  Slioshoae,  includ- 
ing any  and  all  Indian  reservations 
within  such  territory,  constitute 
the  Northern  Division,  the  Court 
for  which  must  be  held  at  the  town 
of  Moscow. 

"  The  territory  composing  the 
counties  of  Ada,  Boise,  Blaine, 
Cassia,  Canyon,  Elmore,  Lincoln, 
Owyhee,  and  Washington,  includ- 
ing any  and  all  Indian  reservations 
within  said  territory,  constitute 
the  Central  Division,  the  Court  for 
which  must  be  held  at  Boise  City. 

"The  territory  composing  the 
counties  of  Bingham,  Bannock, 
Bear  Lake,  Custer,  Fremont, 
Lemhi,  and  Oneida,  including  any 
and  all  Indian  reservations  within 
such  territory,  constitute  the 
Southern  Division,  the  Coui-t  for 
which  must  be  held  at  the  town  of 
Pocatello. 

"That  any  new  county  created 
out  of  any  of  such  territory  shall 
remain  a  part  of  the  Division  out 
of  which  it,  or  the  larger  portion 
thereof  shall  be  created,  but  if  a 
portion  of  a  county  of  one  Division 
shall  be  attached  to  a  county  of 
another  Division,  it  shall  become  a 
part  of  the  latter  Division."     Act 


of  June  1,  1898,  30  St.  L.  423,  2 
Supp.  768,  §  1. 

The  times  and  places  of  holding 
Circuit  Court  are  thus  prescribed: 

"The  Circuit  Court  of  the  United 
States  in  and  for  the  State  of  Idaho 
shall  be  held  at  the  times  and  places 
provided  by  law  for  the  holding  of 
the  United  States  District  Court  in 
and  for  said  District."  Act  of 
July  5,  1892,  27  St.  L.  72,  2  Supp. 
28,  §  2. 

The  terms  of  the  District  Court, 
which  control  the  terms  of  the  Cir- 
cuit Court,  are  as  follows: 

"  The  terms  of  the  District  Court 
for  the  District  of  the  State  of 
Idaho  shall  be  held  at  the  town  of 
Moscow,  beginning  on  the  second 
Monday  of  May  and  the  fourth 
Monday  of  October  in  each  year; 

"At  Boise  City,  beginning  on 
the  second  Monday  of  March  and 
the  second  Monday  of  September 
in  each  year; 

"  And  at  the  town  of  Pocatello, 
beginning  on  the  second  Monday 
of  April  and  the  first  Monday  of 
October  in  each  year."  Act  of 
June  1,  1898,  sujyra,  §2. 

2s  Illinois.— "The  State  of  Illi- 
nois is  divided  into  two  Districts, 
which  shall  be  called  the  Northern 
and  Southern  Districts  of  Illinois. 

"  The  Northern  District  includes 
the  counties  of  Henderson,  Warren, 
Knox,  Peoria,  Woodford,  Livings- 
ton, and  Iroquois,  as  they  existed 
February  13,  1855,  with  all  the 
counties  north  of  them. 

"  The  Southern  District  includes 
the  residue  of  said  State."  Rev. 
St.  U.  S.,  §536. 

By  an  act  of  March  2,  1887,  it  was 
enacted: 

"  That  the  counties  of  McDon- 
ough,  Fulton,  and  Tazewell  be  de- 
tached from  the  Southern  District 
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of  Illinois  and  be  included  in  the 
Northern  District  of  Illinois. 

"Sec.  2.  That  the  Northern  Dis- 
trict of  Illinois  shall  be  divided 
into  two  Divisions,  to  be  known  as 
the  Northern  and  Southern  Divi- 
sions. 

"The  counties  of  Peoria,  Stark, 
Henry,  Rock  Island,  Mercer,  Hen- 
derson, Warren,  Knox,  McDon- 
ough,  Fulton,  Putnam,  Marshall, 
Woodford,  Tazewell,  Livingston, 
and  Iroquois  shall  constitute  the 
Southern  Division  of  said  Northern 
District  of  Illinois,  the  Courts  for 
which  shall  be  held  at  the  city  of 
Peoria. 

"  Sec.  3.  That  the  terms  of  the 
Circuit  and  District  Courts  in  and 
for  said  Northern  District  of  Illi- 
nois shall  be  held  at  the  city  of 
Chicago,  as  now  provided  by  law, 

"  And  at  the  city  of  Peoria,  in 
the  Southern  Division  of  the  said 
District,  on  the  third  Mondays  of 
April  and  October  of  each  year." 
24  St.  L.  442,  1  Supp.  552,  §§  1,  2,  .3. 

The  terms  of  the  Circuit  Court 
at  Chicago  are  prescribed  by  Rev. 
St.,  §C58: 

"  In  the  Northern  District  of  Il- 
linois, at  Chicago,  on  the  first  Mon- 
day in  July  and  the  third  Monday 
in  December." 

The  terms  of  Circuit  Court  in  the 
Southern  District  are  as  follows: 

"  In  the  Southern  District  of  Il- 
linois, at  Springfield,  on  the  first 
Mondays  in  January  and  June." 
Rev.  St.,  §658. 

"  On  the  first  Monday  in  Septem- 
ber, .  .  .  atthe  city  of  Quincy, 
in  said  District."  Act  of  Aug.  8, 
1888,  25  St.  L.  387,  1  Supp. 606,  §  1. 

And  "  on  the  first  Monday  of  May, 
.  .  .  at  the  city  of  Danville  in 
said  District."  Act  of  July  2,  1890, 
26  St.  L.  212,  1  Supp.  764,  §  1. 

29  Indiana.— The  State  of   Indi- 


ana constitutes  one  District.  Rev. 
St.  U.  S.,  §531. 

The  terms  of  the  Circuit  Court 
are  as  follows: 

"In  the  District  of  Indiana,  at 
Indianapolis,  on  the  first  Tuesday 
in  May  and  November; 

"  And  at  New  Albany,  on  the  first 
Monday  in  January  and  July."  Rev. 
St.,  §658. 

"  At  the  city  of  Evansville, 
.  .  .  on  the  first  Mondays  of 
April  and  October  in  each  year." 
Act  of  June  23,  1874,  18  St.  L.  251, 
1  Supp.  46,  §  1. 

"In  the  city  of  Ft.  Wayne, 
.  .  .  on  the  second  Tuesday  in 
June  and  December."  Act  of 
March  3,  1881,  21  St.  L.  511, 1  Supp. 
327,  §  1. 

"  In  the  city  of  Hammond,  In- 
diana, in  each  year,  .  .  .  on the 
third  Tuesday  in  April  and  Octo- 
ber." Act  of  Feb.  14,  1899,  30  St. 
L.  836,  2  Supp.  942,  §  1. 

^  Iowa.— The  State  of  Iowa  is  di- 
vided into  two  Districts,  known  as 
"the  Northern  District  of  Iowa," 
and  "the  Southern  District  of 
Iowa."  Act  of  July  20, 1882,  22  St 
L.  172,  1  Supp.  358,  §  1. 

The  Northern  District  was  at  first 
divided  into  three  Divisions: 

"For  the  purpose  of  holding 
terms  of  Court  the  Northern  Dis- 
trict shall  be  divided  into  three  Di- 
visions, to  be  known  as  the  Eastern, 
Central,  and  Western  Divisions. 

"  The  counties  of  [Clinto7i,]  Jack- 
son, [Jones,  Linn,  Benton,]  Black 
Hawk,  Buchanan,  Delaware,  Du- 
buque, Clayton,  Fayette,  Bremer, 
Floyd,  Chickasaw,  Mitchell,  How- 
ard, Winneshiek,  and  Allamakee 
shall  constitute  the  Eastern  Divi- 
sion, the  Courts  for  which  shall 
be  held  at  the  city  of  Dubuque. 

"  The  counties  of  [Grundij,  Har- 
din,] Hamilton,  Webster,  Calhoun, 
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Pocahontas,  Palo  Alto,  Enimett, 
Kossuth,  Humboldt,  Wright,  Han- 
cock, Winuebago,  Worth,  Cerro 
Gordo,  Franklin,  and  Butler  shall 
constitute  the  Central  Division,  the 
Courts  for  which  shall  bo  held  at 
Fort  Dodge. 

"  The  counties  of  Mouona,  Wood- 
bury, Plymouth,  Sioux,  Lyon,  Os- 
ceola, O'Brien,  Cherokee,  Ida,  Sac, 
Buena  Vista,  Clay,  and  Dickinson 
shall  constitute  the  Western  Divi- 
sion, the  Courts  for  which  shall  be 
held  at  Sioux  City."  Act  of  July  20, 
1882,  supra,  §5. 

Afterwards  another  Division  of 
the  Northern  District  was  created 
as  follows: 

"That  tlie  counties  of  Cedar,  John- 
ston [Johnson],  Iowa,  and  Tama  be 
and  hereby  are,  transferred  to  the 
Northern  District  and  made  a  part 
thereof;  and  that  said  counties  and 
the  counties  of  Grundy,  Hardin, 
Benton,  Linn,  Jones,  and  Clinton 
shall  constitute  a  new  Division  in 
said  Northern  District,  to  be  called 
the  Cedar  Rapids  Division  of  the 
Northern  District,  the  terms  of 
Court  for  which  shall  be  held  at 
the  city  of  Cedar  Rapids."  Act  of 
Feb.  24,  1891,  26  St.  L.  767,  1  Supp. 
895,  §  1. 

The  Southern  District  was  at 
first  also  divided  into  three  Divi- 
sions: 

"For  the  purpose  of  holding 
terms  of  Court  the  Southern  Dis- 
trict of  Iowa  shall  be  divided  into 
three  Divisions  to  be  known  as  the 
Eastern,  Central,  and  Western  Divi- 
sions. 

"The  counties  of  Scott,  [Cedar,] 
Muscatine,  Washington,  Louisa, 
Keokuk,  [Appanoose,]  Davis,  Wa- 
pello, Jefferson,  Van  Buren,  Henry, 
Des  Moines,  and  Lee  shall  consti- 
tute the  Eastern  Division,  in  which 
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the  Courts  shall  be  held  at  the  city 
of  Keokuk. 

"  The  counties  of  [Johnson,  Iowa,] 
Poweshiek,  Mahaska,  Jasper, 
[Tatua,]  Marshall,  Story,  Boone, 
Greene,  Guthrie,  [Adair,]  Dallas, 
Polk,  Madison,  Warren,  Marion, 
[Clark,  Lucas,  Decatur,]  Monroe, 
and  [Waijne]  shall  constitute  the 
Central  Division  for  which  the 
Courts  shall  be  held  at  the  city  of 
Des  Moines. 

"The  counties  of  Carroll,  Craw- 
ford, Harrison,  Shelby,  Audubon, 
Cass,  Pottawattamie,  Mills,  Mont- 
gomery, [Adams,  Union,  Itinyjold, 
Taylor,  Page,  and  Fremont]  shall 
constitute  the  Western  Division,  in 
which  the  Courts  shall  be  hold  at 
the  city  of  Council  Bluffs."  Act 
of  July  20,  1882,  supra,  §  6. 

Subsequently  another  Division  of 
the  Southern  District  was  created 
as  follows: 

"  The  counties  of  Lucas,  Clarke, 
Union,  Adair,  Adams,  Fremont, 
Page,  Taylor,  Ringgold,  Decatur, 
Wayne,  and  Appanoose  shall  con- 
stitute the  Southern  Division  of 
the  Southern  judicial  District  of 
Iowa."  Act  of  June  1,  1900,  31  St. 
L.  249,  Session  Laws  249,  §  1. 

(The  counties,  the  names  of 
which  are  printed  in  brackets  in 
italics,  have  been  transferred  to 
some  other  District  or  Division, 
leaving  the  other  counties  named 
to  constitute  the  several  Divisions. ) 

The  terms  of  Circuit  Court  are 
as  follows: 

Northern  District: 

"  Terms  of  the  Circuit  and  Dis- 
trict Courts  of  the  United  States 
shall  be  held  in  the  several  Divi- 
sions of  the  Northern  District  of 
Iowa,  as  follows: 

"  In  the  Cedar  Rapids  Division 
at  Cedar  Rapids,  on  the  first  Tues- 
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day  in  April,  and  the  second  Tues- 
day in  September. 

"  In  the  Eastern  Division  at  Du- 
buque, oil  the  fourth  Tuesday  in 
April,  and  the  first  Tuesday  in  De- 
cember. 

"In  the  Western  Division  at 
Sioux  City,  on  the  fourth  Tuesday 
in  May,  and  the  first  Tuesday  iu 
October. 

"In  the  Central  Division  at  Fort 
Dodge,  on  the  secoud  Tuesday  in 
June,  and  the  second  Tuesday  in 
November."  Act  of  Jan.  4,  1896, 
29  St.  L.  2,  2  Supp.  443,  §  1. 

Southern  District: 

"Terms  of  the  Circuit  and  Dis- 
trict Courts  of  the  United  States 
shall  be  held  in  the  several  Divi- 
sions in  the  Southern  District  of 
Iowa  as  follows: 

"  In  the  Western  Division  at 
Council  Bluffs,  on  the  second  Tues- 
day in  March,  and  the  third  Tues- 
day in  September. 

"  In  the  Eastern  Division  at  Keo- 
kuk, on  the  second  Tuesday  in 
April,  and  the  third  Tuesday  in 
October. 

"In  the  Central  Division  at  Des 
Moines,  on  the  second  Tuesday  in 
May,  and  the  third  Tuesday  in  No- 
vember." Act  of  Jan.  4,  1896,  su- 
pra, §  2. 

In  the  Southern  Division:  "At 
Creston,  in  Union  County,  [on  the 
fourth  Tucsdaj'  in  March,  and  the 
third  Tuesday  in  October  of  each 
year]."  Act  of  June  1,  1900,  su- 
pra, §  1,  as  amended  by  act  of 
Jan.  14,  1901,  31  St.  L.— ,  Session 
Laws — ,  Public  Act,  No.  9. 

31  Kansas,— The  State  of  Kansas 
constitutes  one  District.  Rev.  St. 
U.  S.,  §  531. 

There  are  three  Divisions  es- 
tablished by  the  following  statutes: 

"The  judicial  District  of  Kan- 
sas is    hereby  divided    into    tvro 


Divisions,  which  shall  be  known, 
respectively,  as  the  First  Division 
and  the  Second  Division  of  the  Dis- 
trict of  Kansas. 

"The  Second  Division  shall  in- 
clude the  counties  of  Cowley,  But- 
ler, Harvey,  McPhersou,  Rice,  Ells- 
worth, Barton,  Rush,  Ness,  Lane, 
Scott,  Wichita,  Greeley,  Hamilton, 
Kearney,  Finney,  Garfield,  Hodge- 
man, Pawnee,  Stafford,  Reno, 
Kingman,  Pratt,  Kiowa,  Edwards, 
Ford,  Gray,  Haskell,  Grant,  Stan- 
ton, Morton,  Sedgwick,  Stevens, 
Seward,  Meade,  Clark,  Comanche, 
Harper,  Barber,  and  Sumner, 

"  And  a  term  of  the  Circuit  and 
District  Courts  for  said  District 
shall  be  held  therein  at  the  city  of 
Wichita  on  the  first  Monday  of 
March,  and  the  second  Monday  of 
September  of  each  year. 

"  The  remaining  counties  em- 
braced in  the  District  of  Kansas 
shall  constitute  the  First  Division 
thereof,  and  the  terms  of  the  Cir- 
cuit and  District  Court  for  said 
District  shall  be  held  therein  at 
the  time  and  places  now  prescribed 
by  law."  Act  of  July  9,  1890,  26 
St.  L.  129,  1  Supp.  744,  §  1. 

"The  counties  of  Miami,  Linn, 
Bourbon,  Crawford,  Cherokee,  La- 
bette, Neosho,  Allen,  Anderson, 
Coffey,  Woodson,  AVilson,  Mont- 
gomery, Chautauqua,  Elk  and 
Greenwood  in  the  State  of  Kansas, 
shall  constitute  the  Third  Division 
of  the  judicial  District  of  Kansas, 

"And  a  term  of  the  Circuit  and 
District  Courts  for  said  District 
shall  be  held  therein  at  the  city  of 
Fort  Scott,  on  the  first  Monday  of 
May  and  the  first  Monday  of  No- 
vember of  each  year. 

"  The  remaining  counties  hereto- 
fore embraced  in  the  First  Division 
of  the  judicial  District  of  Kansas 
shall  constitute  the  First  Division 
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thereof."  Act  of  May  3,  1892,  27 
St.  L.  2-1,  2  Supp.  12,  §  1. 

Such  "roinaiuing  counties," 
which  now  "coiistiUite  the  First 
Division,"  are  substantially  the 
northern  half  of  the  State;  and  the 
times  of  hoklinj^  the  Circuit  Court 
are  as  specified  in  Rev.  St.,  §  658: 

"In  the  District  of  Kansas,  at 
Leavenworth,  on  the  first  Monday 
in  June; 

"  And  at  the  seat  of  government 
of  the  State,  on  the  fourth  Monday 
in  November." 

»'^  Kentucky.— The  State  of  Ken- 
tucky now  constitutes  one  judic-ial 
District.  Rev.  St.  U.  S.,§r)31.  On 
and  after  July  1,  1901,  it  will  con- 
stitute two  Districts.  Public  Act, 
No.  51,  approved  Feb.  12,  1901,  31 
St.  L.  — ,  Session  Laws  — ,  quoted, 
in  part,  below. 

The  main  portion  of  the  State 
is  not  divided  into  Divisions.  As 
a  substitute  for  such  Divisions,  the 
Revised  Statutes  enact: 

"Sec.  745.  In  the  District  of 
Kentucky  the  clerks  of  the  Circuit 
and  District  Courts,  respectively, 
upon  issuing  original  process  in  a 
civil  action,  shall  make  it  return- 
able to  the  Court  nearest  to  the 
county  of  the  residence  of  the  de- 
fendant, or  of  that  defendant  whose 
county  is  nearest  a  Court,  if  he  have 
information  sufficient,  and  shall 
immediately,  upon  payment  by  the 
plaintiff  of  his  fees  accrued,  send 
the  papers  filed  to  the  clerk  of  the 
Court  to  which  the  process  is  made 
returnable;  and  whenever  the  proc- 
ess is  not  thus  made  returnable, 
any  defendant  may,  upon  motion, 
on  or  before  the  calling  of  the 
cause,  have  it  transferred  to  the 
Court  to  which  it  sliould  have  been 
sent  had  the  clerk  known  the  resi- 
dence of  the  defendant  when  the 
actiou  was  brought." 


The  terms  of  Court  are  as  fol- 
lows: 

"The  regular  terms  of  the  Cir- 
cuit and  District  Courts  of  the 
United  States  in  the  District  of 
Kentucky  shall  be  lieid  at  the  times 
and  places  following,  to  wit: 

"At  Covington,  on  the  second 
Monday  in  May  and  the  first  Mon- 
day in  December; 

"At  Louisville,  on  the  third 
Monday  in  February  and  the  first 
Monday  in  October; 

"  At  Frankfort,  on  the  first  Mon- 
day in  January,  and  the  second 
Monday  in  June; 

"  And  at  Paducah,  on  the  first 
Monday  in  April,  and  the  third 
Monday  in  November."  Act  of 
July  1,  1879,  21  St.  L.  45,  1  Supp. 
271,  §  1. 

The  Owensborough  Division  was 
created,  and  the  terms  of  its 
Courts  prescribed,  by  an  act  of 
Aug.  8,  1888: 

"  The  territory  embraced  within 
the  following  counties  in  said  Dis- 
trict, to  wit:  Daviess,  Henderson, 
Union,  Christian,  Todd,  Hopkins, 
Webster,  McLean,  Muhlenberg, 
Logan,  Butler,  Grayson,  Ohio, 
Hancock,  and  Breckenridge,  shall 
hereafter  constitute  and  be  known 
as  the  Owensborough  Division  of 
said  District; 

"And  regular  terms  of  the  Cir- 
cuit and  District  Courts  of  the 
United  States  for  said  District 
shall  be  held  semi-annually  in  the 
city  of  Owensborough,  in  said 
Division,  beginning  on  the  fourth 
Monday  in  January  and  the  first 
Monday  in  June,  and  continuing 
at  each  term  for  eighteen  judicial 
days,  if  the  business  shall  require 
it."  25  St.  L.  389,  1  Supp.  607,  §  1, 
which  act  is  expressly  saved  from 
repeal  by  §11  of  the  above  cited 
act   to  divide   Kentucky  into  two 
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judicial  Districts,  a  part  of  which 
latter  act  is  quoted  below. 

"  An  Act  To  divide  Kentucky  into 
two  judicial  Districts,"  approved 
Feb.  12,  1901,  which  is  to  take 
effect  on  July  1,  1901,  cited  supra, 
makes  the  following  provisions  as 
to  such  Districts  and  the  times  and 
places  of  holding  Courts  therein: 

"  That  section  five  hundred  and 
thirty-one  of  the  Kevised  Statutes 
is  hereby  amended  by  striking 
therefrom  the  word  '  Kentucky.' 

"Sec.  2.  That  the  State  of  Ken- 
tucky is  divided  into  two  judicial 
Districts,  which  shall  be  called  the 
Eastern  and  Western  judicial  Dis- 
tricts of  the  State  of  Kentucky. 

"The  Eastern  District  includes 
the  counties  of  Carroll,  Trimble, 
Henry,  Shelby,  Anderson,  Mercer, 
Boyle,  Gallatin,  Boone,  Kenton, 
Campbell,  Pendleton,  Grant,  Owen, 
Franklin,  Bourbon,  Scott,  Wood- 
ford, Fayette,  Jessamine,  Garrard, 
Madison,  Lincoln,  Rockcastle,  Pu- 
laski, Wayne,  Whitley,  Bell,  Knox, 
Harlan,  Laurel,  Clay,  Leslie, 
Letcher,  Perry,  Owsley,  Jackson, 
Estill,  Lee,  Breathitt,  Knott,  Pike, 
Floyd,  Magoffin,  Martin,  Johnson, 
Lawrence,  Boyd,  Greenup,  Carter, 
Elliott,  Morgan,  Wolfe,  Powell, 
Menifee,  Clark,  Montgomery,  Bath, 
Rowan,  Lewis,  Fleming,  Mason, 
Bracken,  Robertson,  Nicholas, 
Harrison,  with  the  waters  thereof. 

"  The  Western  District  includes 
the  residue  of  said  State  of  Ken- 
tucky, with  the  waters  thereof. 

"Sec.  9.  That  the  regular  terms 
of  the  Circuit  and  District  Courts 
of  the  United  States  for  the  Western 
District  of  Kentucky  shall  be  held 
at  the  following  times  and  places, 
namely : 

"At  Louisville,  beginning  on  the 
second  Monday  in  March  and  the 


second  Monday  in  October  in  each 
year; 

"At  Owensboro,  beginning  on 
the  fourth  Monday  in  November 
and  the  first  Monday  in  May  in  each 
year; 

"AtPaducah,  beginning  on  the 
third  Monday  in  April  and  the  third 
Monday  in  November  in  each  year; 

"At  Bowling  Green,  beginning 
on  the  third  Monday  in  May  and 
the  second  Monday  in  December  in 
each  year. 

"  That  the  regular  terms  of  the 
Circuit  and  District  Courts  of  the 
United  States  for  the  Eastern  Dis- 
trict of  Kentucky  shall  be  held  at 
the  following  times  and  places, 
namely: 

"  At  Frankfort,  beginning  on  the 
second  Monday  in  March  and  the 
fourth  Monday  in  September  in 
each  year; 

"At  Covington,  beginning  on  the 
first  Monday  in  April  and  the  third 
Monday  in  October  in  each  year; 

"  At  Richmond,  beginning  on 
the  fourth  Monday  in  April  and  the 
second  Monday  in  November  in 
each  year; 

"  At  London,  beginning  on  the 
second  Monday  in  May  and  the 
fourth  Monday  in  November  in  each 
year,  and  at  such  other  times  and 
places  as  may  hereafter  be  provided 
by  law. 

"Sec.  10.  That  the  terms  of  said 
Courts  shall  not  be  limited  to  any 
particular  number  of  days  nor  shall 
it  be  necessary  to  adjourn  by  reason 
of  the  intervention  of  a  term  else- 
where; but  the  Court  intervening 
may  be  adjourned  until  the  busi- 
ness of  the  Court  in  session  is  con- 
cluded. 

"Sec.  11.  That  nothing  in  this 
act  shall  be  construed  to  repeal  sec- 
tion five  hundred  and  seventy-eight 
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of  the  Revisetl  Statutes  or  the  act 
of  August  eighth,  eighteen  hundred 
and  eighty-eiglit,  entitled  '  An  Act 
to  provide  for  holding  terms  of  the 
Circuit  and  District  Courts  of  the 
United  States  for  the  District  of 
Kentucky  at  Owensboro,  in  said 
District,  and  for  other  purposes.'  " 

''^Louisiaua. — The  State  of  Lou- 
isiana is  divided  into  two  Districts, 
known  respectively  as  "  the  West- 
ern District  of  Louisiana,"  and 
"  the  Eastern  District  of  Louisi- 
ana." Act  of  March  3,  1881,  21  St. 
L.  507, 1  Supp.  325,  §  1. 

The  Western  District  is  divided 
into  Divisions  as  follows: 

"  All  processes  from  the  Circuit 
and  District  Courts  of  the  United 
States  from  the  Western  District  of 
Louisiana  against  defendants  re- 
siding in  the  parishes  of  Saint  Lan- 
dry,* Saint  Martin,  Cameron,  Cal- 
casieu, La  Fayette,  and  Vermillion, 
in  the  State  of  Louisiana,  shall  be 
returned  to  said  Courts  at  Ope- 
lousas; 

"All  processes  against  defend- 
ants residing  in  the  parishes  of 
Rapides,  Vernon,  Avoyelles,  Cata- 
houla, Grant,  and  Winn  shall  be  re- 
turned to  Alexandria; 

"All  processes  against  defendants 
residing  in  the  parishes  of  Caddo, 
De  Soto,  Bossier,  Webster,  Clai- 
borne, Bienville,  Natchitoches, 
Red  River,  and  Sabine,  shall  be  re- 
turned to  Shrevepoi't; 

"And  all  processes  against  de- 
fendants residing  in  the  parishes  of 
Ouachita,  Franklin,  Richland,  More- 
house, East  Carroll,  West  Carroll, 
Madison,  Tensas,  Concordia,  Union, 
Caldwell,  Jackson,  and  Lincoln, 
shall  be  returned  to  Monroe."  Act 
of  Aug.  8,  1888,  25  St.  L.  388,  1 
Supp.  006,  §  1. 

*  Acadia  parish  was  created  June 
30,  1886,  by  Act  No.  39,  La.  Acts  of 


1880,  p.  48,  from  territory  formerly 
included  within  Saint  Landry  i)ar- 
ish.  Although  it  had  been  created 
for  more  than  two  years,  when  the 
act  of  Aug.  8,  1888,  supra,  became 
a  law,  it  is  not  mentioned  in  that 
act.  It  is  held  in  jtractice  to  be- 
long to  the  Division  for  which 
Courts  are  held  at  Opelousas. 

The  times  and  places  of  holding 
Circuit  Courts  are  as  follows: 

"There  shall  be  held  semi-annu- 
ally in  the  Western  judicial  Dis- 
trict in  the  State  of  Louisiana  two 
stated  sessions  of  the  District  and 
Circuit  Courts  at  each  of  the  fol- 
lowing places,  to  wit: 

"  At  Opelousas  on  the  first  Mon- 
days of  January  and  June; 

"  At  Alexandria  on  the  fourth 
Mondays  of  January  and  June; 

"At  Shreveport  on  the  third 
Mondays  of  February  and  Octo- 
ber; 

"  At  Monroe  on  the  first  Mondays 
of  April  and  October."  Act  of 
May  18,  1900,  31  St.  L.  179,  Session 
Laws  179,  §  1. 

The  Eastern  District  is  divided 
into  Divisions  as  follows: 

"  All  processes  from  the  Circuit 
and  District  Courts  for  the  Eastern 
District  of  Louisiana  against  de- 
fendants residing  in  the  parishes 
of  Pointe  Coupee,  West  Baton 
Rouge,  Iberville,  Ascension,  East 
Feliciana,  West  Feliciana,  East 
Baton  Rouge,  Saint  Helena,  and 
Livingston,  shall  be  returned  to 
said  Courts  at  Baton  Rouge,  Louisi- 
ana, 

"And  all  processes  against  de- 
fendants residing  in  the  other 
parishes  of  the  Eastern  District  of 
Louisiana  shall  be  returned  to  New 
Orleans."  Act  of  Aug.  13,  1888, 
25  St.  L.  4.38,  1  Supp.  615,  §  1. 

Such  "other  parishes"  over 
which  the  Courts  at  New  Orleans 
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Marylaud,^^  ]\Iassachusetts,^  ]\Iicbigan,^'^  Mmuesota,^^  Miss-* 


have  jurisdiction  are  the  parishes 
of  Wasliiugton,  Taugipahua,  fcjaint 
Tammauy,  Orleaus,  Saiut  Bern- 
ard, Plaquemines,  Jefferson,  La 
Fourche,  Terre  Bonne,  Saint 
Charles,  Saint  John  Baptist,  Saint 
James,  Assumption,  Saint  Mary's, 
and  Iberia. 

"The  terms  of  Court  shall  be 
held  at  New  Orleaus  .as  now  tixed 
by  law."  Act  of  Aug.  13,  1888, 
supra,  §  2. 

The  terms  of  Circuit  Court  so 
fixed  are — 

"In  the  District  of  Louisiana,  at 
New  Orleans,  on  the  fourth  Mon- 
day in  April  and  the  first  Monday 
in  November."     Rev.  St.,  §  658. 

"Terms  of  Circuit  and  District 
Courts  shall  be  held  at  Baton  Rouge 
semi-annually  on  the  second  Mon- 
days of  April  and  November."  Act 
of  Aug.  13,  1888,  supra,  §  2. 

8*  Maiue.— The  State  of  Maine 
constitutes  one  District.  Rev.  St. 
U.  S.,  §  531. 

The  terms  of  Circuit  Court  are 
as  follows: 

"  In  the  District  of  Maine,  at 
Portland,  on  the  twenty-third  days 
of  April  and  September."  Rev. 
St.,  §  658. 

35 Maryland.— The  State  of  Mary- 
land constitutes  one  District.  Rev. 
St.  U.  S.,  §531. 

The  terms  of  Circuit  Court  are 
as  follows: 

"In  the  District  of  Maryland,  at 
Baltimore,  on  the  first  Mondays  in 
April  and  November."  Rev.  St., 
§  658. 

"  There  shall  be  held  annually  on 
the  second  Monday  of  May  and  the 
last  Monday  in  September  terms  of 
the  Circuit  and  District  Courts  of 
the  United  States  for  the  District 


of  Maryland  at  the  city  of  Cumber- 
land, in  said  District,  said  terms  to 
be  in  addition  to  the  terms  now  re- 
quired to  be  held  in  the  city  of  Bal- 
timore, in  said  District."  Act  of 
March  21,  1892,  27  St.  L.  11,  2  Supp. 
5,  §1. 

^^  Massachusetts.— The  State  of 
Massachusetts  constitutes  one  Dis- 
trict.    Rev.  St.  U.  S.,  §531. 

The  terms  of  Circuit  Court  are  as 
follows: 

"In  the  District  of  Massachu- 
setts, at  Boston,  on  the  fifteenth 
days  of  May  and  October."  Rev. 
St.,  §  658. 

3'  Michigan.— The  State  of  Mich- 
igan is  divided  into  two  Districts, 
called  respectively  "the  Eastern 
District  of  Michigan,"  and  "the 
AVestern  District  of  Michigan." 
Rev.  St.  U.  S.,  §  538. 

All  that  part  of  the  territory  and 
waters  of  the  upper  peninsula  of 
Michigan  which  belonged  to  the 
Eastern  District  by  the  acts  codified 
as  Rev.  St.,  §538,  was  transferred 
to  the  Western  District  by  an  act 
of  June  19,  1878,  20  St.  L.  175,  1 
Supp.  198,  §  1.  The  line  described 
in  Rev.  St.,  §  538,  as  of  date  of 
Feb.  24,  1863,  still  constitutes  the 
boundary  line  between  the  two  Dis- 
tricts in  the  southern  peninsula, 
to  wit: 

"Commencing  at  the  southwest 
corner  of  Branch  county,  in  said 
State,  and  running  thence  north, 
on  the  west  line  of  Branch  and  Cal- 
houn counties,  to  the  south  line  of 
Barry  county;  thence  east,  on  the 
north  line  of  Calhoun  and  Jackson 
counties,  to  the  southeast  corner  of 
Eaton  county;  thence  north,  on 
the  east  boundary  of  Eaton  county, 
to  the  south  line  of  Clinton  county; 


3«  For  note  38,  see  p.  519. 
*  Text  continued  on  p.  521. 
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thence  west,  on  the  north  boundary 
of  said  county,  to  the  southwest 
corner  thereof;  thence  north,  on 
the  west  bouiulary  of  Clinton  ami 
Gratiot  couutius,  to  the  south 
boundary  of  Isabella  county; 
thence  west,  on  its  south  boundary, 
to  the  southwest  corner  of  said  last- 
named  county;  tlieuce  north,  on 
the  west  line  of  Isabella  and  Clare 
counties,  to  the  south  boundary  of 
Missaukee  county;  thence  east,  on 
its  south  boundary,  to  the  south- 
east corner  of  Missaukee  county; 
thence  north,  on  the  east  line  of 
Missaukee,  Kalcasca,  and  Antrim 
counties,  to  the  south  boundary  of 
Eraniett  [now  Charlevoix]  county; 
thence  east,  to  the  southeast  cor- 
ner of  Emniett  [now  Charlevoix] 
county;  thence  north,  on  the  east 
boundary  of  [Charlevoix  county 
and]  Emmett  county,  to  the  straits 
of  Mackinac." 

The  southern  part  of  Emmett 
county,  as  it  existed  Feb.  24,  1863, 
was  organized  as  Charlevoix  county 
on  April  2,  1869,  as  I  am  informed 
by  the  kindness  of  Justus  S. 
Stearns,  Secretary  of  State,  of  the 
State  of  Michigan. 

The  Eastern  District  is  divided 
into  two  Divisions: 

"That  the  Eastern  District  of 
Michigan  be,  and  the  same  is  here- 
by, divided  into  two  Divisions,  to 
be  known  as  the  Northern  Division 
and  the  Southern  Division,  respect- 
ively, 

"And  that  the  following-named 
counties  shall  be  and  constitute 
the  Northern  Division :  Cheboygan, 
Presque  Isle,  Otsego,  Montmo- 
rency, Alpena,  Crawford,  Oscoda, 
Alcona,  Roscommon,  Ogeman, 
Iosco,  Clare,  Gladwin,  Arenac,  Isa- 
bella, Midland  Bay,  Tuscola,  Hu- 
ron, Gratiot,  Saginaw,  Shiawasse, 
and  Genesee; 


"  And  the  following-named  coun- 
ties shall  constitute  the  Southern 
Division:  St.  Clair,  Lapeer,  Sanilac, 
Macomb,  Oakland,  Livingston, 
Ingham,  Clinton,  Jackson,  Wash- 
tenaw, Wayne,  Hrancli,  Hillsdale, 
Lenawee,  Calhoun,  and  Monroe." 
Act  of  April  30,  1894,  28  St.  L.  07, 
2  Supp.  181,  §  1. 

As  to  the  terms  of  the  Circuit 
Court  in  the  Northern  Division,  it 
is  enacted: 

"  That  there  shall  be  at  least  two 
regular  annual  sessions  of  the  Cir- 
cuit and  District  Courts  begun  and 
hold  at  Bay  City  in  said  Northern 
Division,  commencing  on  the  first 
Tuesdays  of  May  and  October  in 
each  year."  Act  of  April  30,  1894, 
supra,  §  2. 

This  section  further  enacts  that— 
"The  time  and  terms  of  Court 
at  Detroit  and  Port  Huron  in  the 
Southern  Division  of  said  District 
shall  remain  as  now  fixed  by  law." 
Terms  of  the  District  Court  only 
are  held  at  Port  Huron.  Act  of 
June  19,  1878,  supra,  §9.  The 
terms  of  Circuit  Court  at  Detroit 
are  prescribed  by  Rev.  St.  U.  S., 
§058: 

"  In  the  Eastern  District  of  Mich- 
igan, at  Detroit,  on  the  first  Tues- 
days in  March,  June,  and  Novem- 
ber." 

The  Western  District  is  divided 
into  two  Divisions,  called  respect- 
ively the  Southern  and  Northern 
Divisions  of  said  district: 

"The  Southern  Division  shall 
comprise  all  that  portion  of  said 
District  lying  and  being  in  the 
lower  peninsula  of  said  State,  and 
the  Northern  Division  of  said  Dis- 
trict shall  comprise  all  the  territory 
and  waters  of  the  entire  upper 
penin.sula  of  said  State; 

"  And  there  shall  be  two  regular 
terms  of  the  Circuit  and   District 
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Courts  begun  and  held  in  each  of 
the  Divisions  of  said  Western  Dis- 
trict annually. 

"  The  regular  terms  of  the  Cir- 
cuit and  District  Courts  in  said 
Southern  Division  shall  be  held  at 
the  city  of  Grand  Rapids,  ci)m- 
menciug  on  the  first  Tuesdays  of 
March  and  October  in  each  year. 

"The  regular  terms  of  the  Cir- 
cuit and  District  Courts  in  said 
Northern  Division  shall  be  held  at 
the  city  of  Marquette,  commencing 
upon  the  first  Tuesdays  of  May 
and  September  in  each  year."  Act 
of  June  19,  1878,  20  St.  L.  175,  1 
Supp.  198,  supra,  §  2. 

^  Minuesota.— The  State  of  Min- 
nesota constitutes  one  District. 
Rev.  St.  U.  S.,  §  531. 

The  Divisions  of  the  District  and 
places  of  holding  Courts  are  as  fol- 
lows: 

"For  the  purpose  of  holding 
terms  of  Court  the  District  of  Min- 
nesota is  hereby  divided  into  six 
Divisions,  to  be  known  as  the  First, 
Second,  Third,  Fourth,  Fifth,  and 
Sixth  Divisions. 

"  That  portion  of  the  State  of 
Minnesota  comprising  the  counties 
of  Winona,  Wabasha,  Olmstead, 
Dodge,  Steele,  Mower,  Fillmore, 
and  Houston,  shall  constitute  the 
First  Division,  the  Courts  of  which 
shall  be  held  at  Winona; 

"  The  counties  of  Freeborn,  Fari- 
bault, Martin,  Jackson,  Nobles, 
Rock,  Pipestone,  Murray,  Cotton- 
wood, Watonwan,  Blue  Earth, 
Waseca,  Le  Sueur,  Nicollet,  Brown, 
Redwood,  Lyon,  Lincoln,  Yellow 
Medicine,  Sibley,  and  Lac  Qui 
Parle  shall  constitute  the  Second 
Division,  the  Courts  of  which  shall 
be  held  at  Mankato; 

"  Tiie  counties  of  Chicago,  Wash- 
ington, Ramsey,  Dakota,  Goodhue, 


Rice,  and  Scott  shall  constitute 
the  Third  Division,  the  Courts  of 
which  shall  be  held  at  St.  Paul; 

"The  counties  of  Hennepin, 
Wright,  Meeker,  Kandiyohi,  Swift, 
Chippewa,  Renville,  McLeod,  Car- 
ver, Anoka,  Sherburne,  and  Isanti 
shall  constitute  the  Fourth  Divi- 
sion, the  Courts  of  which  shall  be 
held  at  Minneapolis; 

"That  the  counties  of  Cook, 
Lake,  Saint  Louis,  Itasca,  Cass, 
Crow  Wing,  Aitkin,  Carlton,  Pine, 
Kanabec,  Mille  Lacs,  Morrison,  and 
Benton  shall  constitute  the  Fifth 
Division,  the  Courts  of  which  shall 
be  held  at  Duluth; 

"  The  counties  of  Stearns,  Pope, 
Stevens,  Big  Stone,  Traverse, 
Grant,  Douglas,  Todd,  Otter  Tail, 
Wilkin,  Clay,  Becker,  Wadena, 
Norman,  Polk,  Marshall,  Kittson, 
Beltromi,  and  Hubbard  shall  con- 
stitute the  Sixth  Division,  the 
Courts  of  which  shall  be  held  at 
Fergus  Falls."  Act  of  Aug.  26, 
1890,  26  St.  L.  72,  1  Supp.  718,  §  1. 

The  terms  of  Court  are  as  fol- 
lows : 

"Regular  terms  of  the  Circuit 
and  District  Courts  shall  bejield 
as  follows: 

"For  the  First  Division,  on  the 
first  Tuesday  in  June,  and  the  first 
Tuesday  in  December; 

"  For  the  Second  Division,  on  the 
third  Tuesday  in  April  and  the 
first  Tuesday  in  November; 

"  For  the  Third  Division,  on  the 
fourth  Tuesday  in  June  and  the 
second  Tuesday  in  January; 

"For  the  Fourth  Division,  on 
the  first  Tuesday  in  March  and  the 
first  Tuesday  in  September; 

"For  the  Fifth  Division,  on  the 
second  Tuesday  in  May  and  the 
second  Tuesday  in  October; 

"  For  the  Sixth  Division,  on  the 
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fourth  Tuesday  in  March  aud  the 
fourth  Tuesdiiy  in  ISepteniher." 
Act  of  Aug.  26,  181)0,  supra,  §  4. 

^  Mississippi.— The  State  of  Mis- 
sissippi is  divided  into  two  Districts 
"called  the  Northern  aud  Southern 
Districts  of  Mississippi."  Rev.  St. 
U.  S.,  §5;W;  act  of  June  15,  1882, 
22  St.  L.  101,  1  Supp.  344,  §  1. 

"The  Northern  District  shall 
include  the  counties  of  [Kemper, 
Neshoba,]  Winston,  [Noxubee,] 
Carroll,  Attala,  [lioUvar,]  Coahoma, 
Tunica,  De  Soto,  Tate,  Marshall, 
Panola,  Benton,  Tippah,  Tisho- 
minga,  Alcorn,  Prentiss,  [Sun- 
flower,] Itawamba,  Lee,  Monroe, 
Lowndes,  Oktibbeha,  Choctaw, 
Montgomery,  (Grenada,  Tellahat- 
chee.  La  Fayette,  Pontotoc,  Union, 
Chickasaw,  Webster,  Clay,  Cal- 
houn, Quitman,  and  Yalabusha,  as 
they  now  exist. 

"  The  Southern  District  shall  in- 
clude the  residue  of  said  State." 
Act  of  June  15,  1882,  sujjra,  §  1. 

Bolivar  and  Sunflower  counties 
were  transferred  to  the  Southern 
District,  Western  Division,  by  an 
act  of  April  11,  1888,  25  St.  L.  84,  1 
Supp.  584,  §  1. 

The  counties  of  Kemper,  Noxu- 
bee, and  Neshoba  were  transferred 
to  the  Southern  District,  Eastern 
Division,  by  an  act  of  July  18, 1894, 
28  St.  L.  114,  2  Supp.  202,  §1. 

The  northern  District  is  divided 
into  two  Divisions.      It  is  enacted: 

"That  the  Northern  judicial 
District  of  the  State  of  Mississippi 
as  now  hereby  constituted  shall  be 
divided  into  an  Eastern  and  West- 
ern Division; 


"  That  the  counties  of  Tishamingo, 
Alcorn,  Prentiss,  Itawamba,  Lee, 
Pontotoc,  Monroe,  Chickasaw,  Clay, 
Oktibbeha,  Lowndes,  [Noxubee,] 
AVinstou,  Choctaw,  [Nesfinba,  nud 
Kemper]  shall  compose  the  Eastern 
Division  of  said  Northern  judicial 
District; 

"  That  all  the  other  counties  em- 
braced in  the  Northern  judicial 
District  as  now  hereby  constituted 
shall  compose  the  Western  Divi- 
sion of  said  Northern  judicial  Dis- 
trict." Act  of  June  15, 1882,  supra, 
§2. 

"  The  county  of  Attala,  in  the 
Northern  judicial  District  of  the 
State  of  Mississippi,  is  hereby 
transferred  from  the  Western  to  the 
Eastern  Division  of  said  District." 
Act  of  July  8,  188G,  24  St.  L.  127,  1 
Supp.  500,  §  1. 

The  terms  of  Circuit  Court  in 
the  northern  District  are  as  fol- 
lows: 

Eastern  Division: 

"  At  the  town  of  Aberdeen,  in 
said  Eastern  Division,  to  begin  on 
the  first  Mondays  of  April  and  Oc- 
tober." Act  of  June  15,  1882,  su- 
pra, §  2,  as  adopted  by  the  act  of 
Feb.  6,  1889,  25  St.  L.  655,  1  Supp. 
038,  §  1. 

Western  Division: 

"  At  the  town  of  Oxford,  in  said 
Western  Division,  to  begin  on  the 
first  Mondays  of  June  and  Decem- 
ber." Act  of  June  15,  18S2,  supra, 
§  2,  adopted  by  the  act  of  Feb.  6, 
1889,  supra,  §  1. 

The  Snuthorn  District  includes 
the  Western,  Southern,  and  East- 
ern Divisions,  and  a  large  remainder 


*o  For  note  40,  see  p.  522. 
*i  For  note  41,  see  p.  524. 
42  For  note  42,  see  p.  525. 
"  For  note  4:5,  see  p.  525. 
*  Text  continued  on  p.  525. 
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of  the  District  not  officially  named 
as  a  Division. 

"The  counties  of  Washington, 
Sharkey,  Issaquena,  and  Warren 
shall  constitute  a  part  of  the  South- 
ern judicial  District  of  Mississippi, 
and  shall  be  known  as  the  Western 
Division  of  said  District.-'  Act  of 
Feb.  28,  1887,  24  St.  L.  430,  1  Supp. 
.  547,  §  1. 

The  counties  of  Bolivar  and  Sun- 
flower were  added  to  the  Western 
Division  by  the  act  of  April  11, 
1888,  supra,  §  1. 

Claiborne  county  was  added  to 
such  Western  Division  by  an  act 
of  March  2,  1899,  30  St.  L.  995,  2 
Supp.  9G9,  §  1. 

"  Tlie  counties  of  Hancock,  Har- 
rison, Jackson,  Marion,  Perry,  and 
Green,  being  a  part  of  the  Southern 
judicial  District  of  Mississippi, 
shall  be  known  as  the  Southern 
Division  of  said  District."  Act  of 
April  4,  1888,  25  St.  L.  78,  1  Supp. 
583,  §  1. 

"  Pearl  River  county  is  of  recent 
creation  and  is  formed  of  parts  of 
Hancock  and  Marion  counties.  It 
is  a  part  of  the  Southern  Division 
of  the  Southern  District  of  Mississ- 
ippi." Letter  from  C.  Phelps, 
Deputy  Clerk,  Biloxi,  Miss. 

"The  counties  of  Lauderdale, 
Kemper,  Noxubee,  Leake,  Ne- 
shoba, Newton,  Jasper,  Clarke, 
Wayne,  and  Jones  shall  be  known 
as  the  Eastern  Division  of  said 
Southern  District."  Actof  July  18, 
1894,  supra,  §  1. 

This  leaves  the  following  coun- 
ties of  the  Southern  District  not 
officially  called  a  division: 

Le  Flore,  Holmes,  Yazoo,  Madi- 
son, Hinds,  Rankin,  Scott,  Smith, 
Simpson,  Copiah,  Jefferson, 
Adams,  Franklin,  Lincoln,  Law- 
rence, Covington,  Pike,  Amite,  and 
Wilkinson. 


'  The  terms  of  the  Circuit  Court 
in  the  Southern  District  are  as  fol- 
lows: 

In  the  portion  of  the  District  not 
officially  named  as  a  Division: 

"In  the  Southern  District  of 
Mississippi,  at  Jackson,  on  the 
first  Mondays  in  May  and  Novem- 
ber."    Rev.  St.,  §  G58. 

Western  Division: 

"At  the  city  of  Vicksburg  on 
the  first  Mondays  of  January  and 
July  in  each  year."  Act  of  Feb.  28, 
1887,  supra,  §  1. 

Southern  Division: 

"At  Biloxi."  Act  of  May  3, 
1900,  31  St.  L.  165,  Session  Laws 
165,  §  1.  "On  the  third  Mondays 
of  February  and  August  in  each 
year."  Act  of  April  4,  1888,  supra, 

§1. 

Eastern  Division: 

"  At  the  city  of  Meridian,  (m  the 
second  Mondays  of  March  and  Sep- 
tember of  each  year."  Act  of 
July  18.  1894,  supra,  §  1. 

*^  Missouri. — There  are  two  Dis- 
tricts in  the  State  of  Missouri,  and 
each  District  is  divided  into  Divi- 
sions. An  act  of  Feb.  28,  1887, 
provided: 

"  That  the  city  of  Saint  Louis 
and  the  following-named  counties 
in  the  State  of  Missoui  i  shall  con- 
stitute the  Eastern  judicial  Dis- 
trict of  Missouri,  to  wit:  Saint 
Louis,  Franklin,  Gasconade,  Jeffer- 
son, Crawford,  Washington,  Saint 
Francois,  Saint[e]  Genevieve,  Dent, 
Iron,  Madison,  Perry,  Bollinger, 
Cape  Girardeau,  Shaimon,  Rey- 
nolds, Wayne,  Scott,  Carter,  Ore- 
gon, Ripley,  Butler,  Stoddard,  New 
Madrid,  Mississippi,  Dunklin,  Pem- 
iscot, Montgomery,  Lincoln,  War- 
ren, Saint  Charles,  Macon,  Adair, 
Audrain,  Clarke,  Knox,  Lewis, 
Marion,      Monroe,     Pike,      Ralls, 
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Schuyler,  Scotland,  Shelly,  and 
Randolph. 

"  And  all  the  other  counties  in 
the  State  of  Missouri  shall  con- 
stitute the  Western  judicial  Dis- 
trict of  Missouri. 

"Sec.  2.  Tiiat  the  Eastern  judi- 
cial District  of  Missouri  is  hereby 
divided  into  two  Divisions,  wliioli 
shall  be  known  respectively  as  the 
Northern  and  Eastern  Divisions  of 
said  Eastern  District. 

"  The  city  of  Saint  Louis  and 
the  counties  of  Saint  Louis, 
Franklin,  Gasconade,  Jefferson, 
Crawford,  Washington,  Saint  Fran- 
cois, Sainte  Genevieve,  Dent,  Iron, 
Madison,  Perry,  Bollinger,  Cape 
Girardeau,  Shannon,  Reynolds, 
Wayne,  Scott,  Carter,  Oregon,  Rip- 
ley, Butler,  Stoddard,  New  Madrid, 
Mississippi,  Dunklin,  Pemiscot, 
Montgomery,  Lincoln,  Warren, 
and  Saint  Charles  shall  constitute 
the  Eastern  Division  of  said  Dis- 
trict, the  Courts  for  which  are  now 
established  and  held  and  shall  be 
continued  at  the  city  of  Saint 
Louis. 

"The  remaining  counties  within 
the  Eastern  District  shall  con- 
stitute the  Northern  Division  of 
said  District,  and  the  Courts 
therefor  shall  be  held  at  the  city 
of  Hannibal. 

"The  Western  judicial  District 
of  Missouri  shall  be  divided  into 
four  Divisions  to  be  known  as  the 
Saint  Joseph,  the  Western,  the 
Central,  and  the  Southern  divi- 
sions. 

"  The  counties  of  Clay,  Ray, 
Carroll,  Chariton,  Sullivan,  Jack- 
son, La  Fayette,  Saline,  Cass,  John- 
son, Bates,  Henry,  Vernon,  Put- 
nam, Caldwell,  Livingston,  Grundy, 
Mercer,  Linn,  Barton,  Jasper,  and 
Saint  Clair  shall  constitute  the 
Westei-n  Division,  the  Courts  Cir- 


cuit and  District  for  which  shall 
be  continued  at  the  city  of  Kansas. 

"  Tlio  counties  of  Atciiison, 
Nodaway,  Holt,  Andrew,  Buchanan, 
Piatte,  Clinton,  Hari'ison,  Daviess, 
De  Kalb,  Gentry,  and  Worth  shall 
constitute  the  Saint  Joseph  Divi- 
sion and  the  Courts  therefor  shall 
be  held  at  the  city  of  Saint  Josepii. 

"The  counties  of  Cedar,  Polk, 
Dallas,  Laclede,  Pulaski,  Dade, 
Greene,  Webster,  Wright,  Texas, 
Lawrence,  Christian,  Douglass, 
Howell,  Newton,  Barry,  McDonald, 
Stone,  Taney,  and  Ozark  shall  con- 
stitute the  Southern  Division  of 
said  Western  District,  the  Courts 
for  which  shall  be  held  at  the  city 
of  Springfield. 

"The  remaining  counties  within 
the  said  Western  District  shall  con- 
stitute the  Central  Division  of  said 
District,  and  the  Courts  Circuit 
and  District  therefor  shall  be  con- 
tinued and  held  at  Jeiferson  City." 

24  St.   L.  424,  1  Supp.  r,4.3,  §§  1,  2. 
Audrain  county,  attached  by  this 

act  to  the  Northern  Division  of  the 
Eastern  District,  was  transferred 
to  the  Western  District  by  an  act 
of  May  21,  1888,  2.5  St.  L.  153,  §  1, 
amended  by  an  act  of  Oct.  1,  1888, 

25  St.  L.  498,  1  Supp.  622,  §1 ;  but 
later  it  was  transfcirred  back  to  the 
Eastern  District  and  attached  to 
the  Eastern  Division  thereof.  Act 
of  Jan.  28,  1897,  29  St.  L.  502,  2 
Supp.  544,  §§  1,  2. 

The  terms  of  Circuit  Court  are 
as  follows: 

"  In  the  Eastern  District  of  Mis- 
souri, at  St.  Louis,  on  the  third 
Mondays  in  Marchand  September." 
Rev.  St.  U.  S.,  §058. 

"At  tlic  city  of  Hannibal,  on  the 
first  Monday  of  May  and  Novem- 
ber." Act  of  May  14,  1890,  20  St. 
L.  100,  1  Supp.  738,  §1. 

"  The  terms  of  the  Circuit  and 
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District  Courts  of  the  United  States 
for  the  Western  District  of  Mis- 
souri shall  begin  and  be  held  as 
follows: 

"  At  Kansas  City,  on  the  fourth 
Monday  in  April  and  the  first  Mon- 
day in  November  annually. 

"At  Saint  Joseph,  on  the  first 
Monday  in  March  and  the  third 
Monday  in  September  annually. 

"  At  Springfield,  on  the  first  Mon- 
day in  April  and  the  first  Monday 
in  October  annually. 

"At  Jefferson  City,  on  the  third 
Monday  in  March  and  the  third 
Monday  in  October  annually." 
Act  of  April  19,  1892,  27  St.  L.  20, 
2  Supp.  10,  §  1. 

Public  Act,  No.  19,  entitled  "An 
Act  To  create  a  new  Division  in  the 
Western  judicial  District  of  the 
State  of  Missouri,"  approved  Jan. 
24,  1901,  and  to  take  effect  July  1, 
1901,  contains  the  following  provi- 
sions: 

"That  a  new  Division  of  the 
Western  judicial  District  of  the 
State  of  Missouri,  to  be  known  as 
the  Southwestern  Division  judicial 
District  of  Missouri,  be,  and  the 
same  is  hereby,  established,  to  be 
composed  of  the  following  counties, 
to  wit:  Jasper,  Newton,  Barton, 
Vernon,  Barry,  Lawrence,  McDon- 
ald, and  Stone;  and  said  counties 
be,  and  the  same  are  hereby,  trans- 
ferred to  said  Southwestern  Divi- 
sion of  said  Western  District  of 
Missouri.     .     .     . 

"Sec.  2.  That  terms  of  the  Cir- 
cuit Court  and  of  the  District  Court 
of  the  Southwestern  Division  judi- 
cial District  of  Missouri  shall  be 
held  at  Joplin,  at  said  State,  each 
year,  on  the  second  Mondays  of 
June  and  of  January,  after  this  act 
goes  into  effect. 

"Sec.  3.  That  the  clerks  of  the 
District  and  Circuit  Courts  for  the 


AVestern  District  of  Missouri,  and 
the  marshal  and  attorney  of  the 
United  States  for  said  I3istrict, 
shall  perform  the  duties  appertain- 
ing to  their  offices,  respectively, 
for  said  Courts  of  said  Southwest- 
ern Division  judicial  District,  and 
the  clerk's  office  of  the  said  Courts 
shall  be  at  Springfield,  where  all 
records  of  said  Courts  may  be  kept 
and  all  duties  performed  except 
when  Court  is  in  session  at  Joplin; 
but  should,  in  the  judgment  of  the 
District  Judge,  the  business  of  said 
Courts  hereafter  warrant  a  deputy 
clerk  at  Joplin,  Missouri,  new  books 
and  records  may  be  opened  for  the 
Courts  herein  created,  and  kept  at 
Joplin,  and  a  deputy  clerk  ap- 
pointed to  reside  and  keep  his  of- 
fice at  Joplin. 

"  Sec.  7.  That  in  all  cases  of  re- 
moval of  suits  from  courts  of  the 
State  of  Missouri  to  the  Courts  of 
the  United  States  in  the  Western 
District  of  Missouri  such  removal 
shall  be  to  the  United  States  Courts 
in  the  Division  in  which  the  county 
is  situated  from  which  the  removal 
is  made, 

"  And  the  time  within  which  the 
removal  shall  be  perfected,  in  so 
far  as  it  refers  to  or  is  regulated 
by  the  terms  of  the  United  States 
Courts,  shall  be  deemed  to  refer  to 
the  terms  of  the  United  States 
Courts  held  in  said  Southwestern 
Division  judicial  District."  31  St. 
L.— ,  Session  Laws—,  §§  1,  2,  3,  7. 

"  Montana.— The  State  of  Mon- 
tana constitutes  one  District; 

"  And  the  Circuit  and  District 
Courts  therefor  shall  be  held  at 
the  capital  of  such  State,  .  .  . 
on  the  first  Monday  in  April,  and 
the  fii'st  Monday  in  November  of 
each  year."  Act  of  Feb.  22,  1889, 
25  St.  L.  676,  1  Supp.  645,  §  21. 

Three    counties    constitute    the 
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Southern  Division,  tho  remainder 
of  the  State  not  being  officially 
known  as  a  Division: 

"  The  territory  embraced  with  in 
the  following  counties  in  tho  Dis- 
trict of  Montana,  to  wit:  Beaver- 
head county,  Madison  county,  and 
the  county  of  Silver  How  shall 
hereafter  constitute  and  be  known 
as  the  Southern  Division  of  the 
District  of  Montana, 

"  And  regular  terms  of  the  Circuit 
and  District  Courts  of  the  United 
States  for  said  District  maybe  held 
at  Butte  City,  Montana,  on  the  llrst 
Tuesday  in  February  and  the  first 
Tuesday  in  September  of  each 
year."  Act  of  July  20,  1892,  27 
St.  L.  252,  2  Supp.  40,  §1. 

*2  Nebraska The  State  of  Ne- 
braska constitutes  one  judicial  Dis- 
trict.    Rev.  St.  U.  S.,  §531. 

"  Terms  of  the  Circuit  and  Dis- 
trict Courts  of  the  United  States 
within  and  for  the  State  and  Dis- 
trict of  Nebraska  shall  be  held  at 
the  times  and  places  following,  that 
is  to  say: 

"At  Omaha  City,  on  the  first 
Monday  in  May  and  the  second 
Monday  in  November  in  each  year; 

"At  the  city  of  Lincoln,  on  the 
third  Monday  in  January  and  the 
first  Monday  in  October  in  each  year; 

"At  the  city  of  Hastings,  on  the 
third  Monday  in  April ;  and 

"At  the  city  of  Norfolk,  on  the 
fourth  Monday  in  April  of  each 
year."  Act  of  Aug.  3,  1894,  28  St. 
L.  221,  2  Supp.  222,  §  1. 

^3  Nevada.— The  State  of  Nevada 
constitutes  one  judicial  District. 
Eev.  St.  U.  S.,  §531. 


"  A  term  of  the  Circuit  Court  of 
tho  United  States  .  .  .  shall  be 
held  .  .  .  for  tho  District  of 
Nevada,  on  tho  third  Monday  of 
March,  and  the  liist  Monday  of 
November  in  each  year."  Act  of 
Feb.  18,  187G,  1!)  St.  L.  4,  1  Supp. 
98,  §  1.  "At  Carson  City."  Rev. 
St.,  §658. 

■"New  Hampshire.— The  State 
of  New  Hampshire  constitutes  one 
judicial  District.  Kev.  St.  U.  S., 
§  o31. 

The  Revised  Statutes  provided 
for  holding  terms  of  the  Circuit 
Court — 

"In  the  District  of  New  Hamp- 
shire, at  Portsmouth,  on  tlie  eighth 
day  of  May;  and  at  Exeter  on  the 
eighth  day  of  October."  Rev.  St., 
§058. 

"  But  when  any  of  said  dates  shall 
fall  on  Sunday,  the  term  shall  com- 
mence on  the  following  day."  Rev. 
St.,  §  658. 

Subsequently  Congress  enacted — 
"  That  the  terras  of  the  United 
States  Circuit  and  District  Courts 
now  held  at  Exeter,  for  and  within 
the  District  of  New  Hampshire,  be, 
and  tlie  same  hereafter  shall  be  held 
at  Concord  in  said  District."  Act 
of  Feb.  23,  1881,  21  St.  L.  330,  1 
Supp.  317,  §  1. 

Still  later  another  term  was  re- 
quired: 

"  Hereafter  there  shall  be  held  an- 
nually, on  the  last  Tuesday  of  Au- 
gu.st,  a  term  of  the  Circuit  and  Dis- 
trict Courts  of  the  United  States 
for  the  District  of  New  Hampshire, 
in  the  town  of  Littleton,  in  said 


45  For  note  45,  see  p.  526. 

*6  For  note  46,  see  p.  526. 

*■'  For  note  47,  see  p.  527. 
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District."     Act  of  Marcli   10,  1892, 
27  St.  L.  7,  2  Supp.  4,  §  1. 

*^  New  Jer.sey.  —  The  State  of 
New  Jersey  constitutes  oue  Dis- 
trict.    Rev.  St.  U.  S.,  §  531. 

The  terms  of  the  Circuit  Court 
are  held — 

"  In  the  District  of  New  Jersey, 
at  Treutou,  on  tlie  fourth  Tuesdays 
in  March  and  September."  Kev. 
St.,  §  658. 

*»New  York.— "The  State  of 
New  York  is  divided  into  four  Dis- 
tricts, which  shall  be  called  the 
Western,  Northern,  Ensteru,  and 
Southern  Districts  of  New  York. 

"  The  Western  District  includes 
the  counties  of  Allegany,  Catta- 
raugus, Chautauqua,  Chemung, 
Erie,  Genesee,  Livingston,  Mcmroe, 
Niagara,  Ontario,  Orleans,  Schuyler, 
Seneca,  Steuben,  Wayne,  Wyo- 
ming, and  Y''ates,  with  the  waters 
thereof. 

"  The  Northern  District  includes 
the  counties  of  Albany,  Broome, 
Cayuga,  Chenango,  Clinton,  Cort- 
land, Delaware,  Essex,  Franklin, 
Fulton,  Hamilton,  Herkimer,  Jef- 
ferson, Lewis,  Madison,  Montgom- 
ery, Oneida,  Onondaga,  Oswego, 
Otsego,  Rensselaer,  Saint  Law- 
rence, Saratoga,  Schenectadj'^, 
Schoharie,  Tioga,  Tompkins,  War- 
ren, and  Washington,  with  the 
waters  thereof. 

"  The  Eastern  District  includes 
the  counties  of  Richmond,  Kings, 
Queens,  Nassau,  and  Suffolk,  with 
the  waters  thereof. 

"  The  Southern  District  includes 
the  residue  of  said  State,  with  the 
waters  thereof."  Act  of  May  12, 
1900,  31  St.  L.  175,  Session  Laws 
175,  §  1,  amending  Rev.  St.  U.  S., 
§541. 

The  terms  of  Circuit  Court  are 
as  follows  : 

"  In  the  Northern  District  of  New 


York,  at  Utica,  on  the  first  Tues- 
day of  December  ;  at  Syracuse,  on 
the  first  Tuesday  of  April  ;  at 
Albany,  on  the  second  Tuesday  of 
February. 

"  In  the  Western  District  of  New 
York,  at  Rochester,  on  the  second 
Tuesday  of  May  ;  at  Canandaigua, 
on  the  second  Tuesday  in  Septem- 
ber ;  at  Buffalo,  on  the  second 
Tuesday  of  November."  Act  of 
May  12,  1900,  ftnpra,  §  4. 

"In  the  Southern  District  of 
New  York,  at  the  city  of  New  York, 
on  the  first  Monday  in  April  and 
the  third  Monday  in  October; 
and  for  the  trial  of  criminal  causes 
and  suits  in  equity,  on  the  last 
Monday  in  February  ;  and  exclu- 
sively for  the  trial  and  disposal  of 
criminal  cases  and  matters  arising 
and  pending  in  said  Court,  on  the 
second  AVednesday  in  January, 
March,  and  May,  on  the  third 
Wednesday  in  June,  and  on  the 
second  Wednesday  in  October  and 
December:  Provided,  That  the 
holdingof  anyof  the  last  mentioned 
terms  for  criminal  business  shall 
not  dispense  with  nor  affect  the 
holding  of  any  other  term  of  the 
Court  at  the  same  time,  and  that 
the  pending  of  any  other  term  of 
the  Court  shall  not  prevent  the 
holding  of  any  of  the  said  terms 
for  criminal  business. 

"  In  the  Eastern  District  of  New 
York,  at  Brooklyn,  on  the  first 
Wednesday  in  every  month." 
Rev.  St.,  §658. 

The  October  term,  in  the  South- 
ern District,  continues,  as  to  a  law 
case  therein,  of  a  civil  nature,  until 
the  April  term. 

Coudert  v.  United  States,  85  Fed. 
844. 

The  exclusively  criminal  terms 
of     such    Circuit    Court     are   not 
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"sessions"  thereof  within  the 
meaning  of  the  removal  act,  ante 
§  8  ;  so  a  removing  party  need  not 
regard  such  criminal  terms  in  com- 
puting the  time  within  which  to 
perfect  a  removal. 

Jones  V.  Oceanic  Steam  Nav.  Co., 
13  Fed.  Cas.  997,  11  Blatchf.  400. 

The  February  term,  in  an  equity 
case,  as  well  as  the  April  and  Oc- 
tober terms,  is  a  session  of  the 
Court  within  the  meaning  of  the 
removal  act,  ante  §  8. 

Bright  V.  Milwaukee  &  St.  P.  R. 
Co.,  4  Fed.  Cas.  136,  14  Blatchf. 
214. 

*"  North  Carolina.— "  The  State 
of  North  Carolina  is  divided  into 
two  Districts,  which  shall  be  called 
the  Eastern  and  Western  Districts 
of  North  Carolina. 

"The  Western  District  includes 
the  counties  of  Mecklenburg,  Ca- 
barras,  Stanly,  Montgomery,  [Rich- 
mond,] Davie,  Davidson,  Randolph, 
Guilford,  Rockingham,  Stokes, 
Forsyth,  Union,  Anson,  Caswell, 
[Person,]  Alamance,  Orange,  [Chat- 
ham, iloore,]  Clay,  Cherokee, 
Swain,  Macon,  Jackson,  Graham, 
Haywood,  Transylvania,  Hender- 
son, Buncombe,  Madison,  Yancey, 
Mitchell,  Watauga,  Ashe,  Alle- 
ghany, Caldwell,  Burke,  McDowell, 
Rutherford,  Polk,  Cleveland,  Gas- 
ton, Lincoln,  Catawba,  Alexander, 
Wilkes,  Surry,  Iredell,  Yadkin,  and 
Rowan,  and  all  territory  embraced 
therein  which  may  hereafter  be 
ei'ected  into  new  counties. 

"The  Eastern  District  includes 
the  residue  of  said  State."  Rev. 
St.  U.  S.,  §543. 

The  county  of  [Durham]  was  or- 
ganized by  an  act  of  North  Carolina 
of  1881  from  the  counties  of  Wake 
and  Orange — as  I  am  informed  by 
Cyrus  Thompson,  Secretary  of 
State, 


"  The  counties  of  Person,  Dur- 
ham, Chatham,  and  Moore,  and 
Richmond,  now  constituting  a  part 
of  the  Western  judicial  District  of 
North  Carolina,  shall  be,  and  are 
hereby,  transferred  to  and  made 
part  of  the  Eastern  judicial  Dis- 
trict of  North  Carolina."  Act  of 
Aug.  !),  1894,  28  St.  L.  274,  2  Supp. 
234,  §  1. 

"  The  sessions  of  the  District 
Courts  of  the  United  States  for  the 
Eastern  District  of  North  Carolina, 
as  herein  constituted  shall  begin 
and  be  held 

"  At  the  city  of  Raleigh  on  the 
fourth  Monday  of  May,  and  first 
Monday  of  December  of  each  year; 

"  And  at  the  city  of  Wilmington 
on  the  first  Monday  after  the  fourth 
Monday  of  April  and  October  of 
each  year; 

"And  at  the  city  of  Newbern  on 
the  fourth  Monday  in  April  and 
October  of  each  year; 

"And  at  Elizabeth  City  on  the 
third  Monday  in  April  and  Octo- 
ber of  each  year."  Act  of  Aug.  9, 
1894,  supra,  §  2. 

"  The  regular  terms  of  the  Cir- 
cuit Court  shall  be  held  at  Raleigh 
on  the  fourth  Monday  in  May  and 
first  Monday  in  December  in  each 
year; 

"  And  at  Wilmington  on  the  first 
Monday  after  the  fourth  Monday  in 
Apiil  and  October  of  each  year." 
Act  of  Aug.  9,  1894,  supra,  §  3. 

"  Terms  of  the  Circuit  Court  of 
the  United  States  for  the  Eastern 
judicial  District  of  North  Carolina 
shall  be  held  at  Newbern  and  Eliza- 
beth City,  in  said  District,  at  the 
times  now  fixed  by  law  for  holding 
the  terms  of  the  District  Court  of 
the  United  States  at  said  places, 
Newbern  and  Elizabeth  City."  Act 
of  June  G,  1900,  31  St.  L.  274,  Ses- 
sion Laws  274,  §  1. 
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The  terms  of  Circuit  Court  are 
held— 

"  In  the  Western  District  of 
North  Carolina,  at  Greensborough, 
on  the  first  Mondays  in  April  and 
October;  at  Statesville,  on  the 
third  Mondays  in  April  and  Octo- 
ber; and  at  Asheville,  on  the  first 
Mondays  in  May  and  November." 
Rev.  St.,  §  G58. 

"  In  the  city  of  Charlotte,  .  ,  . 
on  the  second  Monday  of  June  and 
the  second  Monday  of  December  in 
each  and  every  year."  Act  of 
June  19,  1878,  20  St.  L.  173,  1  Supp. 
196,  §  1. 

■18  North  Dakota.—' '  The  State  of 
North  Dakota  shall  constitute  one 
judicial  District."  Act  of  April  26, 
1890,  26  St.  L.  67,   1  Supp.  716,  §  1. 

"For  the  purpose  of  holding 
terms  of  the  District  Court  said 
District  shall  be  divided  into  four 
Divisions,  to  be  known  as  the  South- 
western, Southeastern,  Northeast- 
ern, and  Northwestern  Divisions. 

"  That  portion  of  the  State  com- 
prising the  present  counties  of 
Burleigh,  Stutsman,  Logan,  Mcin- 
tosh, Emmons,  Kidder,  Foster, 
Wells,  McLean,  and  all  the  terri- 
tory in  said  State  of  North  Dakota 
lying  south  and  west  of  the  Mis- 
souri river  shall  constitute  the 
Southwestern  Division,  the  Court 
for  wliich  .shall  be  held  at  the  city 
of  Bismarck. 

"  That  portion  of  the  State  com- 
prising the  present  counties  of  Cass, 
Richland,  Barnes,  Dickey,  Sargent, 
La  Moure,  Ransom,  Griggs  and 
Steele  shall  constitute  the  South- 
eastern   Division,    the    Court    for 


so  For  note  50,  see  p.  529. 

"  For  note  51,  see  p.  530. 
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which  shall  be  held  at  the  city  of 
Fargo. 

"  That  portion  of  the  State  com- 
prising the  present  counties  of 
Grand  Forks,  Traill,  Walsh,  Pem- 
bina, Cavalier,  and  Nelson  shall 
constitute  the  Northeastern  Divi- 
sion, the  Court  for  which  shall  be 
held  at  the  city  of  Grand  Forks. 

"That  portion  of  the  State  com- 
prising the  present  counties  of  Ram- 
sey, Eddy,  Benson,  Towner,  Ro- 
lette, Bottineau,  Pierce,  McHenry, 
and  Ward,  and  all  the  territory  in 
said  State  of  North  Dakota  lying 
north  of  the  said  Southwestern  Di- 
vision, shall  constitute  the  North- 
western Division,  the  Court  for 
which  shall  be  held  at  the  city  of 
Devil's  Lake."  Act  of  April  26, 
1890,  swpra,  §  2. 

"  The  Circuit  Court  of  the  United 
States  for  the  said  District  shall 
be  held 

"At  Bismarck  on  the  first  Tues- 
day of  March  in  each  year,  and 

"At  Fargo  on  the  third  Tuesday 
of  May  in  each  year,  and 

"At  Gi'and  Forks  on  the  second 
Tuesday  of  November  in  each  year, 
and 

"At  Devil's  Lake  on  the  first 
Tuesday  of  July  of  each  year." 
Act  of  Feb.  4,  1895,  28  St.  L.  642, 
2  Supp.  368,  §  1,  amending  the  act 
of  April  26,  1890,  supra,  §  5. 

« Ohio.— "The  State  of  Ohio  is 
divided  into  two  Districts,  which 
shall  be  called  the  Northern  and 
Southern  Districts  of  Ohio. 

"  The  Southern  District  includes 
the  counties  of  Belmont,  Guernsey, 
Muskingum,     Licking,     Franklin, 
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Madison,  Champaign,  Shelby,  and 
[Mercer,]  as  they  existed  Feb.  10, 
1855,  with  all  the  counties  south  of 
them. 

"  The  Northern  District  includes 
the  residue  of  said  State."  Rev. 
St.  U.  S.,  §544. 

It  has  since  been  enacted — 

"That  the  counties  of  Union, 
Delaware,  Morrow,  Kuox,  Coshoc- 
ton, Harrison,  and  Jefferson,  here- 
tofore composing  a  i)ait  of  thu 
Northern  District  of  Ohio,  be  trans- 
ferred to,  and  henceforth  form  a 
part  of,  the  Southern  District  of 
Ohio."  Act  of  Feb.  4,  1880,  21  St. 
L.  63,  1  Supp.  277,  §  1. 

"That  the  county  of  Logan,  in 
the  State  of  Ohio,  bo  detached  from 
the  Northern  and  attached  to  the 
Southern  judicial  District  of  the 
State  of  Ohio,  and  assigned  to  the 
Eastern  Subdivision  therein."  Act 
of  March  2,  1891,  26  St.  L.  799,  1 
Supp.  900,  §  1. 

Mercer  county,  which  was  a  part 
of  the  Southern  District  by  Rev. 
St.,  §  544,  quoted  siqyra,  became  a 
part  of  the  Northern  District  by  the 
act  of  June  8,  1878,  §  2,  quoted 
infra. 

"  Said  Northern  District  shall  be, 
and  hereby  is,  divided  into  two  Di- 
visions, to  be  known  as  the  Eastern 
and  the  Western  Division  of  the 
Northern  District  of  Ohio. 

"  The  Western  Division  shall 
consist  of  twenty-four  counties,  to 
wit:  Williams,  Defiance,  Paulding, 
Van  Wert,  Mercer,  Auglaize,  Allen, 
Putnam,  Henry,  Fulton,  Lucas, 
Wood,  Hancock,  Hardin,  [Lui/an, 
Union,  Delaware,]  Marion,  Wyan- 
dot, Seneca,  Sandusky,  Ottawa, 
Erie,  and  Huron; 

"  And  the  Eastern  Division  shall 
consist  of  the  remaining  counties 
in  said  District."  Act  of  June  8, 
1878,  20  St.  L.  101,  1  Supp.  172,  §  2. 

34 


"  The  sessions  of  the  Circuit  and 
District  Courts  of  the  United  States 
in  the  Northern  District  of  Ohio 
shall  begin  and  be  held  as  follows: 

"  In  Cleveland,  in  the  Eastern 
Division,  on  the  First  Tdesday  of 
February,  April,  and  October  of 
each  year; 

"And  in  Toledo  in  the  Western 
Division,  on  the  first  Tuesday  of 
June  and  December  of  eacli  year." 
Act  of  July  27,  1882,  22  St.  L.  170, 
1  Supp.  :5U1,  §  1. 

"  Said  Southern  District  shall  be, 
and  hereby  is,  divided  into  two  Di- 
visions, to  be  known  as  the  Eastern 
and  the  Western  Division  of  the 
Southern  District  of  Ohio. 

"  The  Eastern  Division  shall  con- 
sist of  twenty-nine  counties,  to  wit: 
Union,  Delaware,  Morrow,  Knox, 
Coshocton,  llarris(m,  Jeffersim, 
Madison,  Fayette,  Franklin,  Picka- 
way, Ross,  Pike,  Gallia,  Jackson, 
Meigs,  Vinton,  Athens,  Hocking, 
Fairfield,  Licking,  Perry,  Muskin- 
gum, Morgan,  Washingtcm,  Noble, 
Monroe,  Belmont,  and  Guernsey; 

"  And  the  Western  Division  shall 
consist  of  the  remaining  counties 
in  said  District."  Act  of  Feb.  4, 
1880,  su2)ra,  §  3. 

Logan  county  was  added  to  the 
Eastern  Division  by  the  act  of 
March  2,  1891,  quoted  supra. 

The  terms  of  the  Circuit  Court 
are  held — 

"In  the  Southern  District  of 
Ohio,  at  Cincinnati,  on  the  first 
Tuesdays  in  February,  April,  and 
October."     Rev.  St.,  §  658. 

"  At  Columbus  in  said  State  on 
the  first  Tuesday  of  the  months  of 
June  and  December  in  each  year." 
Act  of  Feb.  4,  1880,  supra,  §  2. 

53  Oregon. —The  State  of  Oregon 
constitutes  one  district.  Rev.  St. 
U.  S.,  §  531. 
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Terms  of  the  Circuit  Court  are 
held— 

"Fortlie  District  of  Oregon,  on 
the  second  Monday  of  April,  and 
the  first  Monday  of  October  in  each 
year."  Act  of  Feb.  18,  1876,  19  St. 
L.  4,  1  Supp.  98,  §1.  "At  Port- 
land."    Kev.  St.,  §  658. 

"  Penusylvauia. — "  The  State  of 
Pennsylvania  is  divided  into  two 
Districts,  which  shall  be  called  the 
Eastern  and  Western  Districts  of 
Pennsylvania. 

"  The  Western  District  includes 
the  counties  of  Fayette,  Greene, 
Washington,  Allegheny,  Westmore- 
land, Somerset,  Bedford,  Hunting- 
don, Centre,  Mifflin,  Clearfield, 
McKean,  Potter,  Jefferson,  Cam- 
bria, Indiana,  Armstrong,  Butler, 
Beaver,  Mercer,  Cra^Yford,  Ve- 
nango, Erie,  Warren,  Susquehanna, 
Bradford,  Tioga,  Union,  Northum- 
berland, Columbia,  Luzerne,  and 
Lycoming,  as  they  existed  April  20, 
1818. 

"The  Eastern  District  includes 
the  residue  of  said  State."  Rev.  St. 
U.  S.,  §545. 

The  terms  of  the  Circuit  Court 
are  held — 

"In  the  Eastern  District  of 
Pennsylvania,  at  Philadelphia,  on 
the  first  Mondays  in  April  and  Oc- 
tober. 

"In  the  Western  District  of 
Pennsylvania,  at  Erie,  on  the  sec- 
ond Monday  in  January  and  third 
Monday  in  July;  at  Pittsburgh,  on 
the   second   Mondays   in   May  and 


titled  "  An  Act  To  create  a  new 
Federal  judicial  District  in  Penn- 
sylvania, to  be  called  the  Middle 
District,"  which  is  to  become  ef- 
fective on  the  first  Mouday  in  May, 
1901,  the  first  and  second  sections 
of  which  are  as  follows : 

"That  the  counties  of  Lack- 
awanua,  Wyoming,  Bradford,  Mon- 
roe, Wayne,  Pike,  Susquehanna, 
Carbon,  Tioga,  Potter,  Cameron, 
Clinton,  Lycoming,  Centre,  Union, 
Snyder,  Mifflin,  Juniata,  Northum- 
berland, Montour,  Columbia,  Sulli- 
van, Luzerne,  Dauphin,  Lebanon, 
Perry,  Huntingdon,  Fulton,  Frank- 
lin, Adams,  York,  and  Cumberland, 
in  the  State  of  Pennsylvania,  are 
hereby  detached  from  the  Eastern 
and  Western  Districts  of  said  State 
and  shall  henceforth  constitute  and 
compose  a  judicial  District  to  be 
known  as  the  Middle  District  of 
Pennsylvania,  and  a  Circuit  and  a 
District  Court  of  the  United  States 
are  hereby  established  therein. 

"Sec.  2.  That  the  said  Middle 
District  of  Pennsylvania  shall  be 
attached  to  and  constitute  part  of 
the  Third  judicial  Circuit,  and 
terms  of  said  Circuit  and  District 
Courts  shall  be  held  therein  as  fol- 
lows, to  wit: 

"At  the  city  of  Scranton,  in  the 
county  of  Lackawanna,  on  the  first 
Monday  of  March  and  first  Monday 
of  October  in  each  year; 

"At  the  city  of  Williamsport,  in 
the  county  of  Lycoming,  on  the 
second  Monday  of  January  and  sec- 


November;  and  at  Williamsport,  on  j  end  Monday  of  June  in  each  year; 
the  third  Mondays  in  June  and  j  "  Atthecity  of  Ilarrisburg,  inthe 
September."  Rev.  St.,  §658.  "  At  county  of  Dauphin,  on  the  first 
Scranton  .  .  .  [on]  the  first  Monday  of  May  and  second  Monday 
Mondays  of  the  months  of  March    of  November  in  each  year. 


and  September."     Act  of  Aug.  5, 

1886,  24  St.  L.  336,  1  Supp.  515,  §  1. 

On  March  2,  1901,  the  President 

approved  Public  Act,  No.  116,  en- 


"The  sessions  of  said  Courts  to 
continue  for  such  periods  of  time 
as  the  Judges  thereof  shall,  by  their 
prior  order,    determine;    and  a4- 
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journed  terms,  sittings,  and  ses- 
sions may  be  held  when  the  busi- 
ness shall,  in  the  opinion  of  such 
Courts,  respectively,  require  it." 

52  Rhode  Island.— The  State  of 
Rhode  Island  constitutes  one  Dis- 
trict.    Kev.  St.  U.  S.,  §531. 

The  terms  of  the  Circuit  Court 
are  held — 

"  In  the  District  of  Rhode  Island, 
at  Providence  on  the  fifteenth  days 
of  June  and  November."  Rev.  St., 
§  638. 

68  South  Carolina.— The  State  of 
South  Carolina,  for  the  purpose  of 
holding  the  Circuit  Court  of  the 
United  States,  constitutes  but  one 
District.  The  confusing  legislation 
upon  the  subject  is  reviewed  at 
length,  and  this  conclusion  reached, 
in 

Barrett  v.  United  States,  169  U.  S. 
218,  18  Sup.  Ct.  327,  42  L.  723. 

Other  cases,  in  which  the  law 
was  so  adjudged,  are 

Barrett  v.  United  States,  169  U.  S. 
231,  18  Sup.  Ct.  332,  42  L.  727; 

Young  V.  Merchants'  Ins.  Co.,  29 
Fed.  273; 

Wilcox  &  Gibbs  Guano  Co.  v. 
Phoenix  Ins.  Co.,  60  Fed.  929,  933; 

Lucker  v.  Phoenix  Assur.  Co., 
66  Fed.  161 ; 

United  States  v.  Butler,  25  Fed. 
Cas.  213,  1  Hughes  457. 

"The  regular  terms  of  the  Cir- 
cuit Court  of  the  United  States  for 
the  District  of  South  Carolina  shall 
be  held  each  year  as  follows : 

"In  the  city  of  Greenville  on  the 
third  Tuesday  in  April  and  on  the 
third  Tuesday  in  October; 

"  In  the  city  of  Columbia  on  the 
fourth  Tuesday  in  November; 

"  In  the  city  of  Charleston  on  the 


65  For  note  55,  see  p.  532. 
*  Text  continued  on  p.  534. 


first  Tuesday  in  April."  Act  of 
Dec.  21,  1898,  30  St.  L.  769,  2  Supp. 
912,  §  1. 

"In  addition  to  the  times  and 
places  now  fixed  by  law  for  the 
sitting  of  the  Circuit  Court  of  the 
United  States  for  the  District  of 
South  Carolina  there  shall  be  a 
session  of  the  said  Circuit  Court  in 
the  city  of  Florence  on  the  first 
Tuesday  in  March  in  each  year  here- 
after." Act  of  May  10,  1900,  31  St. 
L.  174,  Session  Laws  174,  §  1. 

"  South  Dakota.—"  That  the 
State  of  South  Dakota  shall  con- 
stitute one  judicial  District. 

"  Sec.  2.  That  for  the  purpose  of 
holding  terms  of  the  District  Court 
said  District  shall  be  divided  into 
four  Divisions,  to  be  known  as  the 
Southern,  Northern,  Central,  and 
Western  Divisions. 

"The  counties  of  Clay,  Union, 
Yankton,  Turner,  Lincoln,  Bon- 
homme,  Charles  Mix,  Douglas, 
Hutchinson,  Brule,  Aurora,  Davi- 
son, Hanson,  McCook,  Minnehaha, 
Moody,  Lake,  Sanborn,  Lyman, 
Miner,  Gregory,  Todd,  Beadle  and 
Kingsbury,  Crow  Creek  and  Lower 
Brule,  and  the  Yankton  Indian 
Reservation  shall  constitute  the 
Southern  Division, 

"the  Court  for  which  shall  be 
held  at  the  city  of  Sioux  Falls. 

"The  counties  of  Brookings, 
Hamlin,  Deuel,  Grant,  Roberts, 
Codington,  Clark,  Day,  Marshall, 
Spink,  Brown,  McPherson,  Ed- 
munds, Campbell,  Walworth,  and 
the  Sisseton  and  Wahpton  Reser- 
vation shall  constitute  the  Northern 
Division, 

"  the  Court  for  which  shall  be 
held  at  the  city  of  Aberdeen. 
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"  The  counties  of  Potter,  Sully, 
Faulk,  Hand,  Hyde,  Hughes,  Buf- 
falo, Jerauld,  iStanley,  Nowlin,  and 
that  portion  of  the  counties  of 
Pratt,  Jackson,  and  Sterling  not 
included  in  any  Indian  Reservation, 
and  the  Standing  Rock,  and  Chey- 
enne Indian  Reservations  shall  con- 
stitute the  Central  Division, 

"  the  Court  for  which  shall  be 
held  at  the  city  of  Pierre. 

"All  that  portion  of  the  State 
of  South  Dakota  lying  west  of  the 
Central  and  Southern  Divisions, 
and  in  addition  thereto  the  Rose- 
bud and  Red  Cloud  Indian  Reser- 
vations, shall  constitute  the  West- 
ern Division, 

"  the  Court  for  which  shall  be 
held  at  the  city  of  Deadwood. 

"  Sec.  3.  That  hereafter  the  terms 
of  the  Circuit  and  District  Courts 
of  the  United  States  in  and  for  the 
State  of  South  Dakota  shall  be  as 
follows: 

"  At  Sioux  Falls  on  the  first  Tues- 
day in  April  and  the  third  Tuesday 
in  October; 

"  At  Pierre  on  the  first  Tuesday 
in  March  and  October; 

"  At  Deadwood  on  the  first  Tues- 
day in  February  and  September; 
"  And  at  Aberdeen  [on]  the  first 
Tuesday  of  May  and  the  third  Tues- 
day of  November."  Act  of  Nov.  3, 
1893,  28  St.  L.  5,  2  Supp.  151,  §§  1, 
2,3. 

^Tennessee. — The  Revised  Stat- 
utes enacted: 

"  The  State  of  Tennessee  is  di- 
vided into  three  Districts,  which 
shall  be  called  the  Eastern,  West- 
em,  and  Middle  Districts  of  Ten- 
nessee. 

"  The  Eastern  District  includes 
the  counties  of  Anderson,  Bledsoe, 
Blount,  Bradley,  Campbell,  Carter, 
Claiborne,  Cocke,  Cumberland, 
Grainger,  Greene,  Hamilton,  Han- 


cock, Hawkins,  Jefferson,  John- 
son, Knox,  McMinu,  Marion, 
Meigs,  Monroe,  Morgan,  Polk, 
Rhea,  Roane,  Scott,  Sevier,  Sulli- 
van, Union,  and  Washington,  as 
they  existed  February  19,  1856. 

"The  Western  District  includes 
the  counties  of  Benton,  Carroll, 
Henry,  Obion,  Dyer,  Gibson,  Lau- 
derdale, Haywood,  Tipton,  Shelby, 
Fayette,  Hardeman,  McNairy,  Har- 
din, Perry,  Madison,  Henderson, 
and  Weakley,  as  they  existed 
June  18,  1838. 

"  The  Middle  District  includes 
the  residue  of  said  State."  Rev. 
St.  U.  S.,  §  547. 

Several  changes  have  since  been 
made  in  the  boundaries  of  the  Dis- 
tricts, with  a  small  net  result. 
Perry  county  was  transferred  from 
the  Western  District  to  the  Middle 
District  by  an  act  of  March  3,  1875, 
18  St.  L.  480,  1  Supp.  90,  §  1 ;  but 
was  transferred  back  again  to  the 
Western  District  by  an  act  of 
April  14,  1896,  29  St.  L.  91,  2  Supp. 
457,  §  1.  Grundy  county  was  trans- 
ferred from  the  Middle  District  to 
the  Eastern  District  by  an  act  of 
June  11,  1880,  21  St.  L.  175,  1  Supp. 
295,  §  1;  but  was  transferred  back 
again  to  the  Middle  District  by  an 
act  of  Dec.  27,  1884,  23  St.  L.  280, 
1  Supp.  471,  §  1.  Fentress  county 
was  transferred  from  the  Middle 
District  to  the  Eastern  District  by 
the  act  of  Dec.  27,  1884,  sttpra,  §  2. 
So  that,  except  as  to  Fentress 
county,  the  Districts  are  now  the 
same  as  fixed  by  Rev.  St.,  §547, 
quoted  supra. 

Tlie  Western  District  and  the 
Eastern  District  are  divided  into 
Divisions. 

' '  The  Western  District  of  Ten- 
nessee is  hereby  divided  into  two 
Divisions  which  shall  be  known  as 
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the  Eastern  and  Western  Divisions 
thereof. 

"  The  Eastern  Division  shall  in- 
clude the  counties  of  Benton,  Car- 
roll, Decatur,  Gibson,  Henderson, 
Henry,  Madison,  McNairy,  Hardin, 
[Dyer,]  Lake,  Crockett,  Weakley, 
and  Obion.     .     .     . 

"The  remaining  counties  em- 
braced in  said  District  shall  con- 
stitute the  Western  Division 
thereof."  Act  of  June  20,  1878, 
20  St.  L.  206,  1  Supp.  201,  §1, 
par.  9. 

"  From  and  after  the  passage  of 
this  act  the  territory  embraced  in 
the  county  of  Hardeman,  in  the 
State  of  Tennessee,  as  now  consti- 
tuted, shall  be  attached  to  and 
compose  a  part  of  the  Eastern  Di- 
vision of  the  Western  District  of 
Tennessee."  Act  of  Jan.  1.5,  1883, 
22  St.  L.  402,  1  Supp.  392,  §  1. 

"  The  county  of  Dyer,  in  the 
State  of  Tennessee,  be,  and  the 
same  is  hereby,  detached  from 
the  Eastern  Division  of  the  West- 
ern judicial  District  of  the  State 
of  Tennessee  and  attached  to  the 
Western  Division  of  the  Western 
judicial  District  of  said  State  of 
Tennessee."  Act  of  May  24,  1900, 
31  St.  L.  183,  Session  Laws  183,  §  1. 
"Said  Eastern  District  shall  be 
and  hereby  is  divided  into  two 
Divisions,  to  be  known  as  the 
Northern  and  Southern  division  of 
the  Eastern  District  of  Tennessee. 
"  The  Southern  Division  shall 
consist  of  the  following  counties, 
to  wit,  Hamilton,  James,  Polk, 
McMinn,  Bradley,  Meigs,  Rhea, 
Marion,  Sequatchie,  Bledsoe, 
[Grundy,]  and  Cumberland, 

"  And  the  Northern  Division  shall 

consist  of  the  remaining  counties 

in  said  District."     Act  of  June  11, 

1880,  supra,  §  3. 

The  act  of  Dec.  27,  1884,  supra, 


which  transferred  Fentress  county 
to  the  Eastern  District  attached  it 
to  the  Southern  Division  thereof. 
Congress  has  since  enacted: 
"That  a  new  Division  of  the 
p]astern  judicial  District  of  the 
State  of  Tennessee,  to  bo  known  as 
the  Northeastern  Division  judicial 
District  of  Tennessee,  be,  and  the 
same  is  hereby,  establislied,  to  be 
composed  of  the  following  counties, 
to  wit:  Johnson,  Carter,  L^nicoi, 
Sullivan,  Wasliington,  Greene, 
Hawkins,  Hancock,  Cocke,  and 
Hamblen;  and  said  counties  be, 
and  the  same  are  hereby,  trans- 
ferred to  the  said  Norllieastem 
Division  of  said  Eastern  District 
of  Tennessee."  Act  of  Feb.  7, 
1900,  31  St.  L.  5,  Session  Laws  5, 

§1- 

This  leaves  the  Northern  Divi- 
sion of  the  Eastern  District  com- 
posed of  the  present  counties  of 
Anderson,  Blount,  Campbell,  Clai- 
borne, Grainger,  Jefferson,  Knox, 
Loudon,  Monroe,  ^Morgan,  Roane, 
Scott,  Sevier,  and  Union. 

The  terms  of  Circuit  Court  in 
the  several  Districts  of  Tennessee 
are  held  as  follows : 

Western  Division  of  Western 
District: 

"At  Memphis  on  the  fourth 
Mondays  in  May  and  November." 
Rev.  St.,  §  G58. 

Eastern  Division  of  Western  Dis- 
trict: 

"  Terms  of  the  Circuit  and  Dis- 
trict Courts  of  the  United  States 
for  said  District  shall  be  held 
therein  at  the  town  of  Jackson,  in 
the  county  of  Madison  at  lea.st 
twice  in  each  year  at  such  times  as 
the  Judges  thereof  shall  respec- 
tively fix."  Act  of  June  20,  1878, 
supra,  §  1,  par.  9. 

The  times  for  holding  the  terms 
of  the  Circuit  Court,  fixed  by  the 
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order  of  the  Judges,  are,  as  I  am 
informed  by  the  clerk,  on  the  fourth 
Mondays  in  April  and  October,  in 
each  year. 

"In  the  Middle  District  of  Ten- 
nessee, at  Nashville,  on  the  third 
Mondays  in  April  and  October." 
Rev.  St.,  §  658. 

Southern  Division  of  the  Eastern 
District: 

"At  Chattanooga  in  said  State 
in  each  year  on  the  first  Mondays 
of  April  and  Octobei-."  Act  of 
June  11,  1880,  supra,  §  2. 

Northern  Division  of  the  Eastern 
District: 

"  At  Knoxville,  ...  on  the 
second  Monday  in  March  and  Sep- 
tember of  each  year."  Act  of 
Feb.  2,  1899,  30  St.  L.  814,  2  Supp. 
939,  §  1. 

"  Terms  of  the  Circuit  Court  and 
of  the  District  Court  of  the  North- 
eastern Division  judicial  District 
of  Tennessee  shall  be  held  at 
Greeneville,  in  said  State,  each  year, 
on  the  fourth  Mondays  in  August 
and  February."  Act  of  Feb.  7, 
1900,  supra,  §  2. 

5'' Texas. — There  was  a  general 
reorganization  of  the  judicial  Dis- 
tricts of  Texas  by  an  act  of  Con- 
gress of  Feb.  24,  1879,  20  St.  L.  318, 
1  Supp.  217,  §§  1-9,  by  which  the 
then  existing  counties  of  Texas 
(with  a  few  omissions  and  contra- 
dictions) were  divided  into  Dis- 
tricts and  Divisions  of  Districts. 


Since  that  time  there  has  been 
State  legislation  making  many 
changes  in  the  counties  of  Texas, 
and  Congressional  legislation  mak- 
ing numerous  changes  in  the  judi- 
cial Districts  and  Divisions. 

The  following  acts  of  the  legis- 
lature of  Texas  make  changes  in 
the  counties: 

"An  act  to  create  and  provide 
for  the  organization  of  the  county 
of  Reeves,"  approved  April  14, 
1883,  Gen.  Laws,  Tex.  1883,  p.  105, 
ch.  103.  This  act  created  Reeves 
county  out  of  a  portion  of  Pecos 
county, 

"An  act  to  create  and  provide 
for  the  organization  of  the  county 
of  Midland,"  approved  March  4, 
1885,  Gen.  Laws,  Tex.  1885,  p.  24, 
ch.  23.  This  act  created  Midland 
county  out  of  a  portion  of  Tom 
Green  county. 

"  An  act  to  create  the  county  of 
Val  Verde,  and  to  provide  for  its 
organization,"  approved  March  24, 
1885,  Gen.  Laws,  Tex.  1885,  p.  48, 
ch.  50.  This  act  created  Val  Verde 
county  "  from  portions  of  the  coun- 
ties of  Kinney,  Crockett,  and 
Pecos." 

"  An  act  to  create  the  county  of 
Brewster,  and  to  provide  for  its 
organization,"  approved  Feb.  2, 
1887,  Gen.  Laws,  Tex.  1887,  p.  4, 
ch.  4.  This  act  created  Brewster 
county  out  of  a  portion  of  Presidio 


county. 
5'^  For  note  57,  see  p.  548. 
^  For  note  58,  see  p.  549. 
69  For  note  59,  see  p.  549. 

60  For  note  60,  see  p.  549. 

61  For  note  61,  see  p.  550. 

62  For  note  62,  see  p.  551. 
68  For  note  63,  see  p.  552. 
*Text  continued  on  p.  552. 
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"  An  act  to  divide  the  western 
portion  of  Tom  Green  county  into 
six  new  counties,"  approved 
P'eb.  20,  1887,  Geu.  Laws,  Tex.  1887, 
p.  8,  ch.  12.  Tliis  act  created  the 
counties  of  Ector,  Winkler,  Loving, 
Upton,  Crane,  and  Ward. 

"  An  act  to  establish  the  western 
boundary  of  Edwards  county,"  ap- 
proved March  4,  1887,  Gen.  Laws, 
Tex.  1887,  p.  12,  ch,  17.  This  act 
transferred  to  Edwards  county 
"all  that  strip  of  Crockett  county 
left  between  the  county  of  Edwards 
and  the  county  of  Val  Verde." 

"  Au  act  to  establish  and  organ- 
ize the  county  of  Mills,"  approved 
March  15,  1887,  Gen.  Laws,  Tex. 
1887,  p.  25,  ch.  37.  This  act  estab- 
lished Mills  county  out  of  territory 
"taken  from  the  territory  of  the 
existing  counties  of  Lampasas, 
Hamilton,  Brown,  and  Comanche." 

"  An  act  to  create  the  counties 
of  [Buchel,  Foley,]  and  Jeff  Davis 
out  of  the  county  of  Presidio," 
approved  March  15,  1887,  Gen. 
Laws,  Tex.  1887,  p.  26,  ch.  38. 

"  An  act  to  create  the  counties 
of  Sutton  and  Schleicher  from  the 
county  of  Crockett,"  approved 
April  1,  1887,  Gen.  Laws,  Tex.  1887, 
p.  95,  ch.  103. 

"  An  act  to  create  out  of  Tom 
Green  county  a  new  county  to  be 
known  as  Glasscock  county,  and 
to  provide  for  its  organization," 
approved  April  4,  1887,  Geu.  Laws, 
Tex.  1887,  p.  136,  ch.  143. 

The  boundary  lines  of  Brewster, 
Jeff  Davis,  [Buchel,  and  Foley] 
counties  were  re-established  and 
defined,  and  the  boundaries  of 
Presidio  county  changed  as  a  re- 
sult, by  an  act  approved  March  27, 
1889,  Gen,  Laws,  Tex.  1889,  p,  44, 
ch.  49. 

"An  act  to  create  the  county  of 
Coke  out  of  Tom  Green    county. 


and  to  provide  for  its  organization," 
approved  March  13,  1889,  Gen, 
Laws,  Tex.  1889,  p.  80,  ch.  77. 

"An  act  to  create  and  provide 
for  tlie  organization  of  tlic  coimty 
of  Irion,"  approved  Marcli  7,  1889, 
Gen.  Laws,  Tex.  1889,  p.  99,  ch,  87, 
This  act  created  Irion  county  from 
a  part  of  Tom  Green  county, 

"  An  act  to  create  the  county  of 
Foard  out  of  parts  of  Hardeman, 
Kiug,  Cottle,  and  Knox  counties, 
aud  to  provide  for  its  organization," 
approved  March  3,  1891,  Gen,  Laws, 
Tex.  1891,  p.  17,  ch.  15. 

"  An  act  to  create  the  county  of 
Sterling  out  of  Tom  Green  county," 
approved  March  4, 1891,  Gen.  Laws, 
Tex.  1891,  p.  18,  ch.  16. 

"  An  act  to  abolish  the  unorgan- 
ized counties  of  Buchel  aud  Foley, 
and  incorporate  their  territory  in 
thecountyof  Brewster;"  etc.,  pre- 
sented to  the  Governor  April  9,  1897, 
and  not  having  been  signed  or  ve- 
toed, became  a  law  without  his  sig- 
nature. Gen.  Laws,  Tex.  1897,  p,  115, 
ch.  90. 

"  An  act  to  aboUsh  the  unorgan- 
ized county  of  Encinal ;  to  establish 
the  boundaries  of  Webb  county  so 
as  to  include  the  territory  of  said 
unorganized  county;"  etc.,  pre- 
sented to  the  Governor  Feb.  28, 
1899,  and  not  having  been  signed  or 
vetoed,  became  a  law  witliout  his 
signature  March  12,  1899,  Gen. 
Laws,  Tex.  1899,  p.  10,  ch.  11. 

There  are,  for  the  purpose  of 
holding  Federal  Courts,  three  ju- 
dicial Districts  in  the  State  of 
Texas,  called  respectively  "the 
Northern  judicial  District,"  "  tlie 
Eastern  judicial  District,"  and  "  the 
Western  judicial  District  "  of  said 
State.  Act  of  Feb.  24,  1879,  supra, 
§§  1,  2,  3. 

Northern  District: 

"A  judicial   District  is  hereby 
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created  in  the  State  of  Texas,  to  be 
called  the  Northern  judicial  Dis- 
trict of  said  State,  and  the  territory 
embraced  in  the  following-uamed 
counties,  as  now  constituted,  sluill 
compose  said  District,  namely: 

"  Brazos,  Robertson,  Leon,  Lime- 
stone, Freestone,  Navarro,  Ellis, 
Kaufman,  Dallas,  Rockwall,  Hunt, 
[Fannin,  Lamar,  Delta,  Collin, 
Grayson,  Cooke,  Denton,]  Tarrant, 
Johnson,  Hill,  McLennan,  Falls, 
Bell,  Corj'ell,  Hamilton,  Bosque, 
Comanche,  Erath,  Somerville 
[Somervell],  Hood,  Parker,  Palo 
Pinto,  Jack,  Wise,  [Montayue,] 
Clay,  Archer,  Wichita,  Wilbarger, 
Hardeman,  Knox,  Baylor,  Haskell, 
Throckmorton,  Young,  Stephens, 
Shackelford,  Jones,  Taylor,  Calla- 
han, Eastland,  Brown,  Coleman, 
Runnels,  [Greer,]  Nolan,  Fisher, 
Stonewall,  King,  Cottle,  Childress, 
Collingsworth,  Wheeler,  Hemphill, 
Lipscomb,  Ochiltree,  Roberts, 
Gray,  Donley,  Hall,  Motley, 
Dickens,  Kent,  Scurry,  Mitchell, 
Howard,  Borden,  [Daioson,] 
Gaines,  Martin,  Andrews,  [Garza,] 
Crosby,  [Floyd,]  Briscoe,  Arm- 
strong, Carson,  Hutchinson,  Hans- 
ford, Sherman,  Moore,  Potter,  Ran- 
dall, [Siviiiher,  Hale,]  Lubbock, 
[Lynn,  Terry,  Uockley,  Lamb, 
Castro,]  Deaf  Smith,  Oldham, 
Hartley,  Dallam,  [Pabner  (Par- 
mer), Bayley  {Bailey),  Cochran, 
and  Yoaknm.'"]  Act  of  Feb.  24, 
1879,  supra,  §  1. 

An  act  of  June  3,  1884,  §2, 
quoted  below,  transferred  from  the 
Northern  District  to  the  Western 
District,  El  Paso  Division,  the 
counties  of  [Andreros,  Gaines,] 
Yoakum,  Cochran,  Bailey,  Parmer, 
Castro,  Lamb,  Hockley,  Terry, 
Dawson,  [Martin,]  Swisher,  Hale, 
[Lubbock,]   Lynn,  Floyd,   [Crosby, 


Garza,  Borden,  Howard,  Scuny, 
and  Mitchell.] 

An  act  of  March  1,  1889,  §18, 
quoted  below,  transferred  from 
the  Northern  to  the  Eastern  Dis- 
trict the  counties  of  Lamar,  Fannin, 
and  Delta. 

On  Dec.  11,  1890,  it  was  enacted 
by  Congress — 

"That  the  county  of  Grayson, 
in  the  State  of  Texas,  be  detached 
from  the  Northern  and  attached  to 
the  Eastern  judicial  District  of 
the  State  of  Texas."  26  St.  L.  687, 
1  Supp.  885,  §  1. 

On  March  16,  1896,  it  was,  by 
the  Supreme  Court  of  the  United 
States, — 

"  Adjudged  that  Greer  county  is 
not  included  within  the  State  of 
Texas,  but  is  subject  to  the  exclu- 
sive jurisdiction  of  the  Umted 
States."  United  States  v.  Texas, 
162  U.  S.  1,  16  Sup.  Ct.  725,  40  L. 
867. 

Compare  act  of  May  2,  1890,  26 
St.  L.  81,  1  Supp.  720,  §25,  author- 
izing the  bringing  of  this  suit,  and 
"An  Act  To  establish  and  provide 
for  the  government  of  Greer 
county,  Oklahoma,  and  for  other 
purposes,"  approved  May  4,  1896, 
29  St.  L.  113,  2  Supp.  462,  §§  1,  2,  3, 
4. 

By  an  act  of  June  11,  1896,  29 
St.  L.  456,  2  Supp.  527,  §§  1,  2,  the 
Northern  District  was  increased 
by  the  addition  thereto  of  the  then 
existing  counties  of  Coke,  Crock- 
ett, Glasscock,  Irion,  Midland, 
Mills,  Schleicher,  Sterling,  Sutton, 
and  Tom  Green,  which  belonged 
to  the  Western  District  as  defined 
by  the  act  of  Feb.  24,  1879,  supra, 
§3  (although  most  of  these  are 
new  counties  created  in  the  West- 
ern District  and  not  named  in 
that  act),  and  by  the  addition  of 
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the  counties  of  Andrews,  Borden, 
Crosby,  Gaines,  (iarza,  Howard, 
Lubbock,  Martin,  Mitchell,  and 
Scurry,  to  the  Northern  District, 
which  originally  belonged  thereto, 
but  which  were  transferred  to  the 
Western  District,  El  Paso  Division, 
by  the  act  of  June  3,  1884,  §2, 
aheady  cited,  and  quoted  bek)w. 

The  Northern  District  was  origi- 
nally divided  into  three  Divisions, 
with  Courts  at  Waco,  Dallas,  and 
Graham.  Act  of  Feb.  24,  1879, 
supra,  §5. 

One  clause  of  §  5,  applicable  to 
all  the  Districts,  reads  thus : 

"  All  process  issued  against  de- 
fendants residing  in  any  county 
which  may  hereafter  be  created  by 
law,  shall  be  returned  to  the  nearest 
place  for  holding  Court  in  the 
judicial  District  within  Avhich  said 
county  is  formed." 

The  Northern  District,  as  in- 
creased by  the  act  of  June  11, 1896, 
§§  1,  2,  supra,  was  divided  into  five 
divisions,  with  Courts  at  Waco, 
Dallas,  Fort  Worth,  Abilene,  and 
San  Angelo,  as  follows : 

"All  process  issued  against  de- 
fendants residing  in  the  counties 
of  Brazos,  Robertson,  Leon,  Lime- 
stone, Freestone,  McLennan,  Falls, 
Bell,  Coryell,  Hamilton,  Bosque, 
Somervell,  and  Hill  shall  be  re- 
turned to  Waco. 

"  All  process  issued  against  de- 
fendants residing  in  the  counties 
of  Navarro,  Johnson,  Ellis,  Kauf- 
man, Dallas,  Rockwall,  Hunt, 
[Collin,  Denton,  Cooke,  and  Mon- 
tague] shall  be  returned  to  Dallas. 

"  All  process  issued  against  de- 
fendants residing  in  the  counties 
of  Comanche,  Hood,  Erath,  Tar- 
rant, Parker,  Palo  Pinto,  Wise, 
Clay,  Jack,  Young,  Archer, 
Wichita,  Wilbarger,  Baylor,  Harde- 
man, Cottle,  Motley,  Briscoe,  Hall, 


Childress,  Collingsworth,  Donley, 
Armstrong,  Randall,  Deaf  Smith, 
Oldham,  Potter,  Carson,  Gray, 
Wheeler,  Hemphill,  Lipscomb, 
Ochiltree,  Huberts,  liulchinson, 
Hansford,  Sherman,  Moore,  Hart- 
ley, and  Dallam  shall  be  returned 
to  Fort  Worth. 

"  All  process  issued  against  de- 
fendants residing  in  the  counties  of 
Easthmd,  Stephens,  Throckmorton, 
Shackelford,  Callahan,  Taylor, 
Jones,  Haskell,  Knox,  Nolan, 
Fislier,  Stonewall,  Kent,  Dickens, 
King,  Crosby,  Garza,  Lubbock, 
Gaines,  Andrews,  Mitchell,  Scurry, 
Borden,  Howard,  Martin,  and 
Midland  shall  be  returned  to  Abi- 
lene. 

"All  process  issued  against  de- 
fendants residing  in  the  counties 
of  Glasscock,  Sterling,  Coke,  Tom 
Green,  Crockett,  Schleicher,  Sut- 
ton, Irion,  Mills,  Runnels,  Coleman, 
and  Brown  shall  be  returned  to 
San  Angelo."  Act  of  June  11, 
1896,  supra,  §  2. 

"  No  session  of  the  said  Circuit 
Court  and  District  Court  of  the 
Northern  District  of  the  State  of 
Texas  shall  be  held  at  the  city  of 
Graham  after  this  law  shall  take 
effect,  and  the  records  of  said 
Courts  shall  be  removed  from  said 
town  of  Graham  to  the  said  town 
of  Abilene."  Act  of  June  11,  1896, 
supra,  §  5. 

Subsequent  acts  as  to  the  North- 
ern District  are  these: 

"  The  county  of  Menard  in  the 
State  of  Texas,  now  included  in, 
and  a  part  of  the  Western  District 
of  Texas,  shall  be  hereafter  in,  and 
constitute  a  part  of,  the  Northern 
District  of  Texas."  Act  of  Feb.  2, 
1S99,  30  St.  L.   812,  2  Supp.   938, 

§1. 

"  From  and  after  the  passage  of 
this  act  all  causes  of  criminal  or 
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civil  nature,  originating  in  said 
county  of  Menard  and  lieretofore 
returnable  to  the  Federal  District 
Court  of  the  Western  District  of 
Texas,  at  Austin,  Texas,  shall  be 
returnable  to  the  Federal  District 
Court  of  the  Northern  District  of 
Texas  at  San  Angelo,  Texas."  Act 
of  Feb.  2,  1899,  supra,  §  3. 

"  That  the  county  of  Foard,  in 
the  State  of  Texas,  be,  and  the 
same  is  hereby,  assigned  to  the 
Fort  Worth  Division  of  the  North- 
ern judicial  District  of  the  State 
of  Texas,  and  that  all  process  is- 
sued against  defendants  residing 
in  the  said  county  of  Foard  shall 
be  returned  to  Fort  Worth."  Act 
of  April  12,  1900,  31  St.  L.  74,  Ses- 
sion Laws  74,  §  1. 

By  some  oversight  or  mistake, 
Foard  county  was  not  assigned  to 
any  Division  of  the  Northern  Dis- 
trict of  Texas  by  the  act  of  June  11, 
1896,  supra ;  hence  the  passage  of 
this  act  of  April  12,  1900. 

"  The  county  of  Concho,  in  the 
State  of  Texas,  is  hereby  detached 
from  the  Western  and  attached  to 
the  Northern  judicial  District  of 
theState  of  Texas."  Act  of  May  2G, 
1900,  31  St.  L.  218,  Session  Laws 
218,  §  1. 

"  Hereafter  all  process  issued 
against  defendants  residing  in  said 
county  of  Concho  shall  be  returned 
to  San  Angelo,  Texas."  Act  of 
May  26,  1900,  .supra,  §3. 

The  counties  of  Collin,  Denton, 
Cooke,  and  Montague  were  trans- 
ferred from  the  Northern  District, 
Dallas  Division,  to  the  Eastern  Dis- 
trict, Sherman  Division,  by  an  act 
of  Feb.  19,  1901,  §  3,  quoted  below. 

"  The  United  States  District  and 
Circuit  Courts  for  the  Northern  Dis- 
trict of  Texas  shall  be  held  in  each 
year  at  the  time  and  places  as  fol- 
lows: 


"  At  Dallas,  in  the  county  of  Dal- 
las, on  the  third  Monday  in  Janu- 
ary and  the  fourth  Monday  in  May; 

"At  Fort  Worth,  in  the  county 
of  Tarrant,  on  the  first  Monday  in 
March  and  the  fourth  Monday  in 
November; 

"At  Abilene,  in  the  county  of 
Taylor,  on  the  first  Monday  in 
April  and  the  fourth  Monday  in 
September; 

"At  San  Angelo,  in  the  county 
of  Tom  Green,  on  the  third  Mon- 
day in  April  and  the  third  Monday 
in  November; 

"  At  Waco,  in  the  county  of  Mc- 
Lennan, on  the  fourth  Monday  in 
April  and  the  second  Monday  in 
October."  Act  of  Feb.  10,  1900, 
31  St.  L.  27,  Session  Laws  27,  §  1. 

Eastern  District: 

"  The  territory  embraced  in  the 
following-named  counties,  as  now 
constituted,  shall  compose  the  East- 
ern judicial  District,  namely: 

"  Matagorda,  Wharton,  Brazoria, 
Fort  Bend,  Colorado,  Austin,  W^al- 
ler,  Harris,  Galveston,  Cliambers, 
Jefferson,  Orange,  Hardin.  Liberty, 
Newton,  Jasper,  Tyler,  Polk,  San 
Jacinto,  Montgomery,  Walker, 
Grimes,  Madison,  Trinity,  Ange- 
lina, San  Augustine,  Sabine,  Shelby, 
Nacogdoches,  Cherokee,  Houstoh, 
Anderson,  Henderson,  Smith,  Rusk, 
Panola,  Harrison,  Gregg,  Upshur, 
AVood,  Vanzandt  [Van  Zandt], 
Rains,  Hopkins,  Camp,  Titus,  Ma- 
rion, Casa,  Bowie,  Franklin,  Morris, 
and  Red  River."  Act  of  Feb.  24, 
1879,  supra,  §  2. 

The  Eastern  District  was  origi- 
nally divided  into  three  Divisions, 
with  Courts  at  Galveston,  Tyler,  and 
Jefferson. 

"  And  all  process  issued  against 
defendants  residing  in  the  counties 
of  Jackson,  Matagorda,  Brazoria, 
Wharton,    Colorado,     Fort    Bend, 
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Austin,  Harris,  Galveston,  Cham- 
bers, [Jefferson,  Orange,  Hardin, 
Liberty,^  Montgomery,  Waller, 
Grimes,  Madison,  Wulker,  [San 
Jacinto,  Polk,  Tyler,  Jasper,  and 
Newton]  shall  be  returned  to  Gal- 
veston; 

"  And  all  process  issued  against 
defendants  residing  in  the  counties 
of  [Sabine,  San  Augustine,]  Shelby, 
Nacogdoches,  Angelina,  Trinity, 
Houston,  Anderson,  Cherokee, 
Panola,  Rusk,  Smith,  Henderson, 
Vanzandt  [Van  Zandt],  Kains, 
Gregg,  and  Wood,  shall  be  re- 
turned to  Tyler; 

"  And  all  process  issued  against 
defendants  residing  in  the  counties 
of  Upshur,  Harrison,  Marion,  Cass, 
Bowie,  [lied  Ilivcr,]  Titus,  Camp, 
Hopkins,  Morris,  and  Franklin  shall 
be  returned  to  Jefferson."  Act  of 
Feb.  24,  1879,  supra,  §  5. 

Jackson  county  above  named  was 
placed  in  the  Western  District  by 
§  3  of  said  act  of  Feb.  24,  1879;  so 
there  was  a  conflict  between  §  ?>  and 
§  5.  This  conflict  was  soon  discov- 
ered, and  was  removed  by  an  act  to 
amend  said  act  of  Feb.  24,  1879, 
which  provided: 

"That  so  much  of  the  act  to 
which  this  is  amendatory  as  pro- 
'  vides  that  Jackson  county  shall  be 
embraced  in  the  Western  judicial 
District  of  Texas  be,  and  the  same 
is  hereby,  repealed,  and  the  said 
county  of  Jackson  is  hereby  placed 
in  the  Eastern  judicial  District  of 
said  State; 

"  And  all  process  issued  against 
defendants  residing  therein  shall 
be  returned  to  Galveston."  Act  of 
June  11,  1879,  21  St.  L.  10,  1  Supp. 
265,  §  1. 

The  counties  of  Lamar,  Fannin, 
and  Delta  became  a  part  of  the 
Eastern  District  by  this  act: 

"  The  counties  of  Lamar,  Fannin, 


Red  River,  and  Delta  of  the  State 
of  Texas  .  .  .  shall  constitute 
a  Division  of  the  Eastern  judicial 
District  of  Texas; 

"And  terms  of  the  Circuit  and 
District  Courts  of  the  United  States 
for  the  said  Eastern  District  of  the 
State  of  Texas  shall  be  licld  twice  in 
eacli  yearat thecity  of  I'aris    .    .    .; 
"  And    all   civil   process,   issued 
against  persons  resident  in  the  said 
counties   of    Lamar,    Fannin,    Red 
River,  and  Delta,  cognizable  l)efore 
the  United  States  Courts  shall  be 
made  returnable  to  the  Courts,  re- 
spectively, to  be  held  at  the  city  of 
Paris,  Texas."     Act  of   March   1, 
1889,  25  St.  L.  783,  1  Supp.  070,  §  18. 
The  county  of  Grayson  was  at- 
taclied  to  the  Eastern  District  by 
the  act  of  Dec.  11,  1890,  §  1,  quoted 
supra.     Such  act  does  not  state  the 
Division  of  the  Eastern  District  to 
which  such  county  is  assigned;  but 
as  the  county  adjoins  the  then  ex- 
isting    Division     for     which     the 
Courts  are   held  at  Paris,  it  may 
well  be  assumed  to  have  been  the 
intention  to  assign  it  to  that  Divi- 
sion.    The    practical  construction 
of   the   act,  as  I  am   informed  by 
Austin  Pollard,  deputy  clerk  of  the 
Circuit  Court  at  Paris,  is  that  Gray- 
son county  belonged  under  that  act 
to  the  Paris  Division.     The  act  of 
Feb.    19,   1901,   §  1,  quoted  below, 
makes  Grayson   county  a  part  of 
the  Sherman  Division  of  the  East- 
ern District. 

The  Courts  for  these  Divisions 
are  held  as  follows: 

"  The  sessions  of  the  Circuit  and 
District  Courts  of  the  United  States 
for  the  Eastern  District  of  Texas 
shall  begin  and  be  hold 

"  At  the  city  of  Tyler  on  the  first 
Monday  of  January  and  September 
of  en  oh  year. 

"  At  the  city  of  Jefferson  on  the 
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fourth    Monday    of    January  and 
September  of  each  year. 

"  At  the  city  of  Galveston  on  the 
third  Monday  of  February  and  Oc- 
tober of  each  year. 

"At  the  city  of  Paris  on  the  first 
Monday  of  April  and  third  Monday 
of  November  of  each  year."  Act 
of  April  7,  1892,  27  St.  L.  15,  2 
Supp.  8,  §  1. 

Congress  passed,  over  the  veto  of 
the  President,  "  An  Act  To  consti- 
tute a  new  Division  of  the  Eastern 
judicial  District  of  Texas,  and  to 
provide  for  the  holding  of  terms  of 
Court  at  Beaumont,  Texas,  and  for 
the  appointment  of  a  clerk  for  said 
Court; "  from  which  act  the  follow- 
ing sections  are  quoted: 

"That  the  counties  of  Jefferson, 
Orange,  Newton,  Jasper,  Hardin, 
Liberty,  Tyler,  San  Augustine,  Sa- 
bine, Polk,  and  San  Jacinto  shall 
constitute  a  Division  of  the  East- 
ern judicial  District  of  Texas. 

"  Sec.  2.  That  terms  of  the  Cir- 
cuit and  District  Courts  of  the 
United  States  for  the  said  Eastern 
District  of  the  State  of  Texas  shall 
be  held  twice  in  each  year  at  the 
city  of  Beaumont,  on  tlie  first  Mon- 
days in  .June  and  December. 

"Sec.  3.  That  all  civil  process 
issued  against  persons  resident  in 
the  said  counties  of  Jefferson, 
Orange,  Newton,  Jasper,  Hardin, 
Liberty,  Tyler,  San  Augustine,  Sa^ 
bine,  Polk,  and  San  Jacinto,  and 
cognizable  before  the  United  States 
Courts,  shall  be  made  returnable 
to  the  Courts,  respectively,  to  be 
held  at  the  city  of  Beaumont; 

"  And  all  prosecutions  for  of- 
fenses committed  in  either  of  said 
counties  shall  be  tried  in  tlie  ap- 
propriate United  States  Court  at 
the  city  of  Beaumont."  Act  of 
Feb.  8,  1897,  29  St.  L.  516,  2  Supp, 
547,  §§  1,  2,  3. 


An  act  of  Feb.  19,  1901,  Public 
xVct,  No.  72,  already  referred  to, 
entitled  "An  Act  To  constitute  a 
new  Division  of  the  Eastern  judi- 
cial District  of  Texas,  and  to  pro- 
vide for  the  holding  of  terms  of 
Court  at  Slierman,  Texas,  and  for 
the  appointment  of  a  clerk  for  said 
Court,  and  for  other  purposes," 
provides : 

"That  the  counties  of  Grayson, 
Cooke,  Montague,  Collin,  and 
Denton  shall  constitute  a  Division 
of  the  Eastern  judicial  District  of 
Texas. 

"Sec.  2.  That  terms  of  the  Cir- 
cuit and  District  Courts  of  the 
United  States  for  the  said  Eastern 
District  of  Texas  shall  be  held  twice 
in  each  year  at  the  city  of  Sherman, 
and  that,  until  otherwise  provided 
by  law,  the  Judges  of  said  Courts 
shall  fix  the  times  at  which  said 
Court  shall  be  held  at  Sherman,  of 
which  they  shall  make  publication 
and  give  due  notice. 

"Sec.  3.  That  the  counties  of 
Cooke,  Denton,  Montague,  and 
Collin  are  hereby  detached  from 
the  Northern  judicial  District  of 
Texas  and  attached  to  the  Eastern 
judicial  District  of  Texas. 

"Sec.  4.  That  all  civil  process 
issued  against  persons  resident  in 
the  said  counties  of  Grayson,  Cooke, 
Montague,  Denton,  and  Collin,  and 
cognizable  before  the  United  States 
Courts,  shall  be  made  returnable 
to  the  Courts  respectively  to  be  held 
at  the  city  of  Sherman;  and  all 
prosecutions  for  offenses  commit- 
ted in  either  of  said  counties  shall 
be  tried  in  the  appropriate  United 
States  Courts  at  the  city  of  Sher- 
man. ..."  31  St.  L. — ,  Ses- 
sion Laws—,  §§1,  2,  3,  4. 

The  times  of  holding  Circuit 
Courts  at  Sherman,  Tex.,  are  not 
yet  fixed  (March  29,  1901). 
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Western  District: 

"  The  territory  embraced  in  the 
following-named  counties,  as  now 
constituted,  shall  compose  the 
Western  judicial  District  of  said 
State,  namely: 

Calhoun,  [Jnck.wn,']  Victoria, 
Goliad,  Kefupjio,  Bee,  San  Patricio, 
Nueces,  Cameron,  Hitlalgo,  Starr, 
Zapata,  Duval,  [Enrlnal,]  Webb, 
La  Salle,  McMuUen,  Live  Oak,  I)e 
Witt,  Lavaca,  Gonzales,  Wilson, 
Karnes,  Atascosa,  Fiio,  Dimmit, 
Zavala,  Maverick,  Kinney,  Uvalde, 
Medina,  Bexar,  Guadalupe,  Cald- 
well, Fayelte,  Washington,  Lee, 
Burles(m,  Milan  [Milam],  William- 
son, Bastrop,  Travis,  Hays,  Comal, 
Kendall,  Blanco,  Burnett,  Llano, 
Gillespie,  Kerr,  Bandera,  Edwards, 
Kimball  [Kimble],  Mason,  [Men- 
ard,] El  Paso,  Presidio,  [Tom  Green, 
Crockett,]  Pecos,  [Concho,]  Mc- 
CuUoch,  San  Saba,  and  Lampasas." 
Act  of  Feb.  24,  1879,  supra  §  3. 

Aransas  county  was  omitted 
from  the  act  of  Feb.  24, 1879,  supra, 
by  some  mistake,  and  on  June  14, 
1880,  Congress  enacted: 

"  That  said  act  be  further 
amended  by  adding  to  and  at  the 
end  of  section  third  thei-eof  the 
words  'and  Aransas.'"  21  St.  L. 
198,  ISupp.  297,  §2. 

The  act  of  June  11,  1879,  §1, 
supra,  transferred  Jackson  county 
to  the  Eastern  District. 

The  county  of  Mills,  formed 
chiefly  from  territory  of  Lampasas 
county,  was  transferred  to  the 
Northern  District  by  the  act  of 
June  11,  1896,  §§1,  2,  supra. 

The  act  of  Feb.  2,  1899,  §  1,  supra, 
transferred  Menard  county  to  the 
Northern  District. 

The  act  of  May  26,  1900,  supra. 
transferred  Concho  county  to  the 
Northern  District. 

The  Western  District  was  origi- 


nally divided  into  three  Divisions, 
with  Courts  at  Brownsville,  .San 
Antonio,  and  Austin. 

"And  all  ])rocc's»  issued  against 
defendants  residing  in  the  coun- 
ties of  Cameron,  Hidalgo,  Starr, 
[Zapata,  Wehb,  Encinal,  JJuval, 
Nueces,  San  Patricio,  iJiutiuit,  and 
Maverick]  shall  bo  returned  to 
Brownsville; 

"  And  all  process  issued  against 
defendants  residing  in  the  counties 
of  Calhoun,  Refugio,  Victoria, 
Goliad,  Bee,  Live  Oak,  Karnes,  De 
Witt,  Lavaca,  Gonzales, Guadalupe, 
Wilson,  Atacosa  [Atascosa],  [Mc- 
Mullen,]  Bexar,  Comal,  Kendall, 
Kerr,  Edwards,  Bandera,  Medina, 
Frio,  [La  Salle,]  Zavala,  Uvalde, 
Kinney,  [Crockett,  Tom  Green,  Pe- 
cos, Presidio,  and  El  Paso]  shall  be 
returned  to  San  Antonio; 

"And  all  process  issued  against 
defendants  residing  in  the  counties 
of  Fayette,  Washington,  Burleson, 
Milan  [Milam],  Williamson,  Lee, 
Bastrop,  Caldwell,  Hays,  Travis, 
Blanco,  Gillespie,  Burnet,  Llano, 
Mason,  Kimball  [Kimble],  [Men- 
ard, Concho,]  McCulloch,  San  Saba, 
and  Lampasas,  shall  be  returned  to 
Austin."  Act  of  Feb.  24,  1879, 
supra,  §5. 

These  Divisions  were  changed 
by  the  act  of  June  11,  1879,  supra, 
§  1  of  which,  as  ah-eady  quoted, 
transferred  Jackson  county  to  the 
Eastern  District,  and  §  2  of  which 
provided: 

"That  so  much  of  the  act  to 
which  this  is  an  amendment  as 
makes  all  process  against  defend- 
ants residing  in  the  counties  of 
Aransas,  [Duval,]  Nueces,  [La 
Salle,  Zapato  (Zapata),]  San  Patri- 
cio, Refugio,  Dimmit,  [  Webb,  Enci- 
nal,] and  Maverick  returnable  to 
Brownsville  is  hereby  repealed,  and 
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such  process  is  hereby  made  return- 
able to  San  Antonio." 

The  counties  of  [La  Salle]  and 
Kefugio  already  belonged  by  the 
act  of  Feb.  24,  1879,  §  5,  supra,  to 
the  San  Antonio  Division,  and  not 
to  the  Brownsville  Division,  as 
here  recited.  Aransas  county  is 
not  named  in  the  act  of  June  11, 

1879,  supra,  as  belonging  either  to 
the  Western  District,  or  to  either 
Division  thereof,  or  otherwise.  It 
is  first  mentioned  as  a  part  of  the 
District  by  this  act  to  transfer  it 
from  the  Brownsville  Division  to 
the  San  Antonio  Division;  and  it 
next  appears  in  the  act  of  June  14, 

1880,  §  2,  supra. 

A  Division  of  the  Western  Dis- 
trict with  Courts  at  El  Paso  was 
created  by  an  act  further  amending 
the  act  of  Feb.  24,  1879,  supra  : 

"That  section  five  of  said  act  be 
so  amended  that  all  process  issued 
after  this  act  shall  take  effect 
against  defendants  residing  in  the 
counties  of  El  Paso,  Pecos,  Presi- 
dio, [Tom  Green,  Crockett,  Andreios, 
Gaines,]  Yoakum,  Cockran  [Coch- 
ran], Bailey,  Parmer,  Castro,  Lamb, 
Hockley,  Terry,  Dawson,  [Martin,] 
Swisher,  Hale,  [Lubbock,]  Lynn, 
Floyd,  [Crosby,  Garza,  Borden, 
Howard,  Scurry,  and  Mitchell]  shall 
be  returned  to  the  city  of  El  Paso." 
Act  of  June  3,  1884,  23  St.  L.  35, 
1  Supp.  438,  §  2. 

The  five  counties  first  named  in 
this  section  already  belonged  to  the 
Western  District;  the  others  named 
were  transferred  by  this  section 
from  the  Northern  District. 

The  county  of  El  Paso  remains 
unchanged.  The  county  of  Pecos, 
at  the  date  of  said  act  of  June  3, 
1884,  included  the  present  county 
of  Pecos  and  the  part  of  Val  Verde 
west  of  Pecos  river.  The  county 
pf  Reeves  had  then   but  recently 


been  created  by  the  Texas  act  of 
April  14,  1883,  supra,  from  a  por- 
tion of  the  county  of  Pecos.  It  is 
included,  in  practice,  in  the  El  Paso 
division,  perhaps  by  a  liberal  in- 
terpretation of  the  provision  of  the 
act  of  Feb.  24,  1879,  §  5,  first  above 
quoted.  The  county  of  Presidio 
then  included  the  present  counties 
of  Presidio,  Jeff  Davis,  and  Brews- 
ter (Bucliel  and  Foley  counties 
having  been  merged  in  Brewster 
county).  The  county  of  Tom  Green 
then  included  the  present  counties 
of  [To7n  Green,  Coke,  Sterling, 
Irion,  Glasscock,  Midland,]  Ector, 
Upton,  Crane,  Ward,  Winkler,  and 
Loving,  the  last  named  six  of  which 
remain  in  the  El  Paso  Division. 
The  couuty  of  Crockett  then  in- 
cluded the  present  counties  of 
[Crockett,  Schleicher,  Sutton,  the 
part  of  Val  Verde  east  of  the  Pecos 
river]  (except  the  southeast  corner, 
east  of  DeviTs  river  and  south  of 
the  north  line  of  Kinney  county, 
which  formerly  belonged  to  Kinney 
county),  [ayid  the  western  part  of 
Edwards.]  The  parts  of  the  coun- 
ties of  Val  Verde  and  Edwards 
formed  from  the  original  county  of 
Crockett  were  not  transferred  to 
the  Northern  District.  They  are 
now  included  in  the  San  Antonio 
Division  of  the  Western  District, 
apjiarently  in  pursuance  to  the  pro- 
vision of  §  5  of  the  act  of  Feb.  24, 
1879,  first  above  quoted.  The  part 
of  Val  Verde  county  formerly  be- 
longing to  Pecos  county — that  part 
lying  west  of  the  Pecos  river — still 
belongs  to  the  El  Paso  Division,  as 
I  am  informed  by  J.  P.  Hodgson, 
deputy  clerk  at  El  Paso.  The  other 
counties  formed  from  Tom  Green 
county  and  Crockett  county  were 
transferred  to  the  Northern  Dis- 
trict by  the  act  of  June  11,  1896, 
§§  1,  2,  supra. 
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A  division  of  the  Western  Dis- 
trict with  Courts  at  Laredo  was 
created  by  :iu  act  of  March  2,  181)9: 

"All  process  issued  after  this 
act  siiall  Lake  effect  against  de- 
fendants residing  in  the  counties  of 
Webb,  Zapata,  Duval,  [Enr.inal,] 
Lasalle  [La  Salle],  and  McMullen 
shall  be  returned  to  the  city  of 
Laredo."  30  St.  L.  1002,  2  Supp. 
969,  §  2. 

Other  changes  in  the  Divisions 
incidental  to  changes  in  the  bound- 
aries of  the  District  are  enumer- 
ated supra. 

"  The  Courts  in  the  Western  judi- 
cial District  shall  be  held  twice  in 
each  year  at  Brownsville,  San  An- 
tonio, the  city  of  El  Paso,  and  Aus- 
tin. 


"Tlie  Courts  shall  be  held  at  the 
city  of  Brownsville  on  the  first  Mon- 
day in  .Jamiary  and  the  second 
Monday  in  Juno; 

"  At  San  Antonio  on  the  first 
Mondays  in  May  and  November; 

"At  the  city  of  Kl  Paso  on  the 
first  Mondays  in  April  and  October; 

"  At  Austin  on  the  first  Mondays 
in  February  and  .July."  Act  oi 
Feb.  4,  1890,  26  St.  L.  3,  1  Supp. 
703,  §  1. 

"  There  shall  be  two  terms  of  the 
Circuit  and  District  Courts  of  the 
Western  District  of  Texas,  held  on 
the  third  Monday  in  March  and 
the  first  Monday  in  December  in 
each  year,  at  the  city  of  Laredo." 
Act  of  March  2,  1899,  sujfra,  §  1. 


The  net  result  of  this  legislation  is  that,  at  present,  the  counties  of 
Texas  are  assigned  to  the  different  Districts  and  Divisions,  as  follows: 


COUNTY 

DISTRICT 

DIVISION 

Anderson 

Eastern 

Tyler 

Andrews 

Northern 

Abilene 

Angelina 

Eastern 

Tyler 

Aransas 

Western 

San  Antonio 

Archer 

Northern 

Fort  Worth 

Armstrong 

Northern 

Fort  Worth 

Atascosa 

Western 

San  Antonio 

Austin 

Eastern 

Galveston 

Bailey 

Western 

El  Paso 

Bandera 

Western 

San  Antonio 

Bastrop 

Western 

Austin 

Baylor 

Northern 

Fort  Worth 

Bee 

Western 

San  Antonio 

Bell 

Northern 

Waco 

Bexar 

Western 

San  Antonio 

Blanco 

Western 

Austin 

Borden 

Northern 

Abilene 

Bosque 

Northern 

Waco 

Bowie 

Eastern 

Jefferson 

Brazoria 

Eastern 

Galveston 

Brazos 

Northern 

Waco 

Brewster 

Western 

El  Paso 

Briscoe 

Northern 

Fort  Worth 

Brown 

Northern 

San  Angelo 
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corsTT 

DLSTRICT 

Dinsrox 

Burleson 

Western 

Austin 

Bumet 

Western 

Atisrin 

CaldweU 

Western 

Austin 

Calhoun 

Western 

San  Antonio 

Callahan 

Northern 

Abilene 

Cameron 

Western 

Brownsville 

Camp 

Eastern 

Jefferson 

Carson 

Northern 

Fort  Worth 

Cass 

Eastern 

Jefferson 

Castro 

Western 

El  Paso 

Chambers 

Eastern 

G^veston 

Cherokee 

Eastern 

Tyler 

Childress 

Northern 

Fort  Worth 

Clay 

Northern 

Fort  Worth 

Cochran 

Western 

El  Paso 

Coke 

Northern 

San  Angelo 

Coleman 

Northern 

San  Angelo 

Collin 

Eastern 

Sherman 

Collingsworth 

Northern 

Fort  Worth 

Colorado 

Eastern 

Galveston 

Comal 

Western 

San  Antonio 

Comanche 

Northern 

Fort  Worth 

Concho 

Northern 

San  Angelo 

Cooke 

Eastern 

Sherman 

Coryell 

Northern 

Waco 

Cottle 

Northern 

Fort  Worth 

Crane 

Western 

El  Paso 

Crockett 

Northern 

San  Angelo 

Crosby 

Northern 

Abilene 

Dallam 

Northern 

Fort  Worth 

Dallas 

Northern 

Dallas 

Dawson 

Western 

El  Paso 

Deaf  Smith 

Northern 

Fort  Worth 

Delta 

Eastern 

Paris 

Denton 

Eastern 

Sherman 

De  Witt 

Western 

San  Antonio 

Dickens 

Northern 

Abilene 

Dimmit 

Western 

San  Antonio 

Donley 

Northern 

Fort  Worth 

Duval 

Western 

Laredo 

Eastland 

Northern 

Abilene 

Ector 

Western 

El  Paso 

Edwards 

Western 

San  Antonio 

E'.lis 

Northern 

Dallas 

El  Paso 

Western 

El  Paso 

Erath 

Northern 

Fort  Worth 

Falls 

Northern 

Waco 
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COUNTY 

DISTRICT 

DIVISION 

Jeff  Davis 

Western 

El  Paso 

Jefferson 

Eastern 

Beaumont 

Johnsou 

Northern 

Dallas 

Jones 

Northern 

Abilene 

Karnes 

Western 

San  Antonio 

Kaufman 

Northern 

Dallas 

Kendall 

Western 

San  Antonio 

Kent 

Northern 

Abilene 

Kerr 

Western 

San  Antonio 

Kimble 

Western 

Austin 

King 

Northern 

Abilene 

Kinney 

Western 

San  Antonio 

Knox 

Northern 

Abilene 

Lamar 

Eastern 

Paris 

Lamb 

Western 

El  Paso 

Lampasas 

Western 

Austin 

La  Salle 

Western 

Laredo 

Lavaca 

Western 

San  Antonio 

Lee 

Western 

Austin 

Leon 

Northern 

Waco 

Liberty 

Eacteru 

Beaumont 

Limestone 

Northern 

Waco 

Lipscomb 

Northern 

Fort  Worth 

Live  Oak 

Western 

San  Antonio 

Llano 

Western 

Austin 

Loving 

Western 

El  Paso 

Lubbock 

Northern 

Abilene 

Lynn 

Western 

El  Paso 

McCuUoch 

Western 

Austin 

McLennan 

Northern 

Waco 

McMuUen 

Western 

Laredo 

Madison 

Eastern 

Galveston 

Marion 

Eastern 

Jefferson 

Martin 

Northern 

Abilene 

Mason 

Western 

Austin 

Matagorda 

Eastern 

Galveston 

Maverick 

Western 

San  Antonio 

Medina 

Western 

San  Antonio 

Menard 

Northern 

San  Angelo 

Midland 

Northern 

Abilene 

Milam 

Western 

Austin 

Mills 

Northern 

San  Angelo 

Mitchell 

Northern 

Abilene 

Montague 

Eastern 

Sherman 

Montgomery 

Eastern 

Galveston 

Moore 

Northern 

Fort  Worth 

Morris 

Eastern 

Jefferson 
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COUNTY 


DISTKICT 


DIVISION 


Motley 

Nacogdoches 

Navarro 

Newtoa 

Nolan 

Nueces 

Ochiltree 

Olclham 

Orange 

Talo  Pinto 

Panola 

Parker 

Parmer 

Pecos 

Polk 

Potter 

Presidio 

Rains 

Randall 

Red  Rivei 

Reeves 

Refugio 

Roberts 

Robertson 

Rockwall 

Runnels 

Rusk 

Sabine 

San  Augustine 

San  Jacinto 

San  Patricio 

San  Saba 

Schleicher 

Scurry 

Shackelford 

Shelby 

Sherman 

Smith 

Somervell 

Starr 

Stephens 

Sterling 

Stonewall 

Sutton 

Swisher 

Tarrant 

Taylor 


Northern 

Eastern 

Northern 

Eastern 

Northern 

Western 

Northern 

Northern 

Eastern 

Northern 

Eastern 

Northern 

Western 

Western 

Eastern 

Northern 

Western 

Eastern 

Northern 

Eastern 

Western 

Western 

Northern 

Northern 

Northern 

Northern 

Eastern 

Eastern 

Eastern 

Eastern 

Western 

Western 

Northern 

Northern 

Northern 

Eastern 

Northern 

Eastern 

Northern 

Western 

Northern 

Northern 

Northern 

Northern 

Western 

Noithern 

Northern 


Fort  Worth 

Tyler 

Dallas 

Beaum<mt 

Abilene 

San  Antonio 

Fort  Wortii 

Fort  Worth 

Beaumont 

Fort  Worth 

Tyler 

Fort  Worth 

El  Paso 

El  Paso 

Beaumont 

Fort  Worth 

El  Paso 

Tyler 

Fort  Worth 

Paris 

El  Paso 

San  Antonio 

Fort  Worth 

Waco 

Dallas 

San  Angelo 

Tyler 

Beaumont 

Beaumont 

Beaumont 

San  Antonio 

Austin 

San  Angelo 

Abilene 

Abilene 

Tyler 

Fort  Worth 

Tyler 

Waco 

Brownsville 

Abilene 

San  Angelo 

Abilene 

San  Angelo 

El  Paso 

Fort  Worth 

Abilene 
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COUNTY 


DISTRICT 


DIVISION 


Terry 

Throckmorton 
Titus 

Tom  Green 
Ti-avis 
Trinity 
Tyler 
Upshur 
Upton 
Uvalde 

Val  Verde  E.  part 
Val  Verde  W.  part 
Van  Zandt 
Victoria 
Walker 
Waller 
Ward 

Washington 
Webb 
Wharton 
Wlieeler 
Wichita 
Wilbarger 
Williamson 
Wilson 
Winkler 
Wise 
Wood 
Yoakum 
Young 
Zapata 
Zavala 
"  Utah. 


Western 
Northern 
Eastern 
Northern 
Western 
Eastern 
Eastern 
Eastern 
Western 
Western 
Western 
Western 
Eastern 
Western 
Eastern 
Eastern 
Western 
Western 
Western 
Eastern 
Northern 
Northern 
Northern 
Western 
Western 
Western 
Northern 
Eastern 
Western 
Northern 
Western 
Western 
'The    State    of    Utah 


shall  constitute  one  judicial  Dis- 
trict, which  shall  be  called  the  Dis- 
trict of  Utah."  Act  of  July  16, 
1894,  28  St.  L.  107,  2  Supp.  197,  §  14. 

"  The  Circuit  Court  of  the  United 
States  In  and  for  the  State  of  Utah 
shall  be  held  at  the  time  and  place 
provided  by  law  for  holding  the 
United  States  District  Court  in  and 
for  said  State."  Act  of  March  2, 
1897,  29  St.  L.  620,  2  Supp.  576,  §  1. 

"For  the  purpose  of  holding 
terms  of  the  District  Court,  said 
District  shall  be  divided  into  two 
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Divisions,    to    be    known    as    the 
Northern  and  Central  Divisions. 

"  The  counties  of  Weber,  Davis, 
Morgan,  Eich,  Cache,  and  Boxelder 
shall  constitute  the  Northern  Di- 
vision, 

"the  Court  for  which  shall  be 
held  at  the  city  of  Ogden; 

"  And  all  remaining  counties  of 
the  said  State  shall  constitute  the 
Central  Division, 

"  the  Court  for  which  shall  be 
held   at  the   city   of    Salt  Lake." 
Act  of  March  2,  1897,  supra  §  2. 
' '  The  terms  of  the  District  Court 
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for  the  District  of  the  State  of 
Utah  shall  be  held  at  the  city  of 
Salt  Lake,  beginning  on  the  first 
Monday  of  May  and  the  iirst  Mon- 
day of  December  in  each  year, 

"  And  at  the  city  of  Ogden,  be- 
ginning on  the  first  Monday  of 
March  and  the  first  Monday  of  Sep- 
tember of  each  year."  Act  of 
March  2,  1897,  supra,  §  5. 

63  Yermont.— The  State  of  Ver- 
mont constitutes  one  District. 
Rev.  St.  U.  S.,  §531. 

The  terms  of  Circuit  Court  are 
held— 

"  In  the  District  of  Vermont,  at 
Burlington,  on  the  fourth  Tuesday 
in  February."    Rev.  St.,  §  658. 

"  At  Rutland  ...  on  the 
first  Tuesday  in  October,     .     .     . 

"At  Windsor  ...  on  the 
third  Tuesday  in  May."  Act  of  June 
5,  1874,  18  St.  L.  53,  1  Supp.  10,  §  1. 

"  Hereafter  in  each  year  one  of 
the  stated  terms  of  the  Circuit  and 
District  Court  for  the  District  of 
Vermont  may,  when  adjourned, 
be  adjourned  to  meet  at  Mont- 
pelier."  Act  of  July  3,  1894,  28 
St.  L.  99,  2  Supp.  193,  §  1. 

s^Virgiuia.— "The  State  of  Vir- 
ginia is  divided  into  two  Districts, 
which  shall  be  called  the  Eastern 
and  Western  Districts  of  Virginia. 

"  The  Western  District  includes 
the  counties  of  Albemarle,  Alle- 
ghany, Amherst,  Appomattox, 
Augusta,  Bath,  Bedford,  Bland, 
Botetourt,  Buchanan,  Bucking- 
ham, Campbell,  Carroll,  Charlotte, 
Clarke,  Craig,  Cumberland,  Floyd, 
Franklin,  Frederick,  Fluvanna, 
Giles,  Grayson,  Greene,  Halifax, 
Henry,  Highland,  Lee,  Madison, 
Montgomery,  Nelson,  Patrick, 
Page,  Pulaski,  Pittsylvania,  Rap- 
pahannock, Roanoke,  Rockbridge, 
Rockingham,  Russell,  Scott,  Smyth, 


Shenandoah,  Tazewell,  Washing- 
ton, Wise,  Wythe,  and  Warren. 

"The  Eastern  District  includes 
the  residue  of  said  State."  Rev. 
St.  U.  S.,  §549. 

"  The  Circuit  and  District  Courts 
of  the  United  States  for  the  West- 
ern District  of  Virginia  siiall  be 
held  : 

"At  Danville  on  the  Tuesday 
after  the  second  Monday  in  April 
and  November; 

"At  Lynchburg  on  the  Tuesday 
after  tlie  second  Monday  in  Marcli 
and  September; 

"At  Abingdon  on  the  Tuesday 
after  tlie  first  Monday  in  May  and 
October; 

"  And  at  Harrisonburgh  on  the 
Tuesday  after  the  first  Monday  in 
June  and  December."  Act  of 
Sept.  25,  1890,  26  St.  L.  474, 1  Supp. 
806,  §  1. 

The  District  Court,  but  not  the 
Circuit  Court,  is  also  held  at  Char- 
lottesville, "  on  the  second  Monday 
in  January."  Act  of  April  18,  1900, 
31  St.  L.  136,  Session  Laws  130,  §  1. 

The  Circuit  Court  is  held — 

"In  the  Eastern  District  of  Vir- 
ginia, at  Richmond,  on  the  first 
Monday  in  April  and  October;  at 
Alexandria,  on  the  first  Monday  in 
January  and  July;  and  at  Norfolk 
on  the  first  Monday  in  May  and 
November."     Rev.  St.,  §  058. 

60 Washington.— "The  State  of 
Washington  shall  constitute  one 
judicial  District."  Act  of  April  5, 
1890,  26  St.  L,  45,  1  Supp.  711,  §  1. 

"  The  Circuit  Court  of  the  United 
States  in  and  for  the  State  of  Wash- 
ington shall  be  hold  at  the  times 
and  places  provided  by  law  for  the 
holding  of  the  United  States  Dis- 
trict Court  in  and  for  said  Dis- 
trict. ..."  Act  of  April  5, 
1890,  siq^ra,  §  2. 
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"For  the  purpose  of  holding 
terms  of  the  District  Court,  said 
District  shall  be  divided  into  four 
Divisions,  to  be  known  as  the  East- 
ern, Southern,  Northern,  and  West- 
ern Divisions. 

"  The  counties  of  Spokane, 
Stevens,  Okanogan,  Douglas,  Lin- 
coln, Adams,  and  Kittitass,  includ- 
ing any  and  all  Indian  reservations 
in  one  or  more  of  said  counties, 
shall  constitute  the  Eastern  Divi- 
sion, the  Court  for  which  shall  be 
held  at  the  city  of  Spokane  Falls. 

"  The  counties  of  Whitman,  Aso- 
tin, Garfield,  Columbia,  Walla 
Walla,  Franklin,  Yakima,  and 
Klickitat,  including  any  and  all  In- 
dian reservations  in  one  or  more  of 
said  counties,  shall  constitute  the 
Southern  Division,  the  Court  for 
which  shall  be  held  at  the  city  of 
Walla  Walla. 

"The  counties  of  Whatcom, 
Skagit,  San  Juan,  Island,  Snoho- 
mish, Clallam,  Jefferson,  Kitsap, 
and  King,  including  any  and  all 
Indian  reservations  in  one  or  more 
of  said  counties,  shall  constitute 
the  Northern  Division,  the  Court 
for  which  shall  be  held  at  the  city 
of  Seattle. 

"  The  counties  of  Pierce,  Mason, 
Thurston,  Chehalis,  Pacific,  Lewis, 
Wahkiakum,  Cowlitz,  Clarke,  and 
Skamania,  including  any  and  all 
Indian  reservations  in  one  or  more 
of  said  counties,  shall  constitute 
tlie  Western  District  [Division], 
the  Court  for  which  shall  be  held 
at  the  city  of  Tacoma."  Act  of 
April  5,  1890,  supra,  §3. 

"  The  terms  of  the  District  Court 
for  the  District  of  the  State  of  Wash- 
ington shall  be  held 

"  At  the  city  of  Spokane  Falls  on 
the  first  Tuesday  of  September  and 
April  in  each  year; 

"  At  the  city  of  Walla  Walla  on 


the  first  Tuesday  of  November  and 
May  in  each  year; 

"At  the  city  of  Seattle  on  the 
first  Tuesday  of  December  and  June 
in  each  year; 

"  ^Vnd  at  the  city  of  Tacoma  on 
the  first  Tuesday  in  February  and 
July  of  each  year."  Act  of  April  5, 
1890,  supra,  §  6. 

*i  West  Virgiuia.— The  State  of 
West  Virginia  constitutes  one  ju- 
dicial District.  Rev.  St.  U.  S., 
§531. 

"  The  Circuit  and  District  Courts 
of  the  District  of  West  Virginia 
shall  be  held  each  year  at  Wheel- 
ing, on  the  first  day  of  April  and 
the  twentieth  day  of  September; 

"At  Clarksburg,  on  the  fifteenth 
day  of  April,  and  the  first  day  of 
October; 

"  At  Martinsburg  on  the  fifteenth 
day  of    October; 

"  At  Charleston,  on  the  first  day 
of  May  and  the  tenth  day  of  No- 
vember; 

"And  that  the  Circuit  Court 
shall  be  held  at  Parkersburg  on 
the  tenth  day  of  January  and  the 
tenth  day  of  June."  Act  of 
July  22,  1892,  27  St.  L.  254,  2  Supp. 
42,  §  1. 

Public  Act,  No.  16,  entitled  "An 
Act  To  divide  the  State  of  West 
Virginia  into  two  judicial  Dis- 
tricts," and  which  is  to  take  effect 
July  1,  1901,  was  approved  by  the 
President  Jan.  22,  1901.  The  fol- 
lowing sections  of  this  act  are 
quoted : 

"Sec.  2.  That  the  State  of  West 
Virginia  is  divided  into  two  judi- 
cial Districts,  which  shall  be  called 
the  Northern  and  Southern  judicial 
Districts  of  the  State  of  West  Vir- 
ginia. 

"  The  Northern  District  includes 
the  counties  of  Hancock,  Brooke, 
Ohio,   Marshall,   Tyler,  Pleasants, 
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Wood,  Wirt,  Ritchie,  Doddridge, 
Wetzel,  Monon<ialia,  Marion,  Har- 
rison, Lewis,  Gilmer,  Calhoun,  Up- 
shur, Barbour,  Taylor,  Preston, 
Tucker,  Randolph,  Pendleton, 
Hardy,  Grant,  Mineral,  Hampshire, 
Morgan,  Berkeley,  and  Jefferson, 
with  the  waters  thereof; 

"  The  Southern  District  includes 
the  residue  of  said  State  of  West 
Virginia,  with  the  waters  thereof." 
"Sec.  9.  Tliat  the  regular  terms 
of  the  Circuit  and  District  Courts 
of  the  United  States  for  the  North- 
ern District  of  West  Virginia  shall 
begin  at  the  following  times  and 
places  in  each  year: 

"At  Wheeling  on  the  first  Tues- 
day of  April  and  third  Tuesday  of 
September. 

"  At  Clarksburg  on  the  third 
Tuesday  of  April  and  first  Tuesday 
of  October. 

"At  Martinsburg  on  the  third 
Tuesday  of  October. 

"And  the  Circuit  Court  shall  be 
held  at  Parkersburg,  beginning  on 
the  second  Tuesday  of  January 
and  second  Tuesday  of  June  of 
each  year. 

"That  the  regular  terms  of  the 
Circuit  and  District  Courts  of  the 
United  States  for  the  Southern 
District  of  West  Virginia  shall  be- 
gin at  the  following  times  and 
places  in  each  year: 

"  At  Charleston  on  the  first  Tues- 
day of  May  and  second  Tuesday 
of  November. 

"At  Huntington,  in  the  county 
of  Cabell,  on  the  first  Tuesday  of 
April  and  third  Tuesday  of  Sep- 
tember. 

"  At  Bluefield,  in  the  county  of 
Mercer,  on    the  first   Tuesday    of 
June  and  the  first  Tuesday  of  De 
camber. 

"Sec.  10.  That  the  terms  of 
said  Courts  shall  not  be  limited  to 


any  i)articular  number  of  days,  nor 
sliall  it  be  necessary  to  adjourn  by 
reason  of  the  intervention  of  a 
term  elsewhere;  but  the  Court  in- 
tervening may  be  adjourned  until 
the  business  of  tlie  Court  in  session 
is  concluded."  31  St.  L. — ,  Ses- 
sion Laws  — ,  §§  2,  9,  10. 

'^^'- Wisconsin.— "The  State  of 
Wisconsin  is  divided  into  two  Dis- 
tricts, which  shall  bo  called  the 
Eastern  and  Western  Districts  of 
Wisconsin. 

"  The  Western  District  includes 
the  counties  of  Rock,  Jefferson, 
Dane,  Green,  Grant,  Columbia, 
Iowa,  La  Fayette,  Sauk,  Richland, 
Crawford,  Vernon,  La  Crosse,  Mon- 
roe, Adams,  Juneau,  Buffalo,  Chii>- 
pewa,  Duun,  Clark,  Jackson,  Eau 
Claire,  Pepin,  Marathon,  Wood, 
Pierce,  Polk,  Portage,  Saint  Croix, 
Trempealeau,  Douglas,  Barron, 
Burnett,  Ashland,  and  Bayfield. 

"  The  Eastern  District  includes 
the  residue  of  said  State."  Rev. 
St.  U.  S.,  §550. 

"  The  regular  terms  of  the  Circuit 
and  District  Courts  in  the  Western 
District  of  Wisconsin  shall  be  held 
at  the  times  and  places  following: 

"  At  Eau  Claire,  on  the  first 
Tuesday  in  June; 

"  At  La  Crosse,  on  the  third  Tues- 
day in  September; 

"And  at  Madison,  on  the  first 
Tuesday  in  December  in  each  year." 
Act  of  Aug.  5,  1886,  24  St.  L.  337, 
1  Supp.  515,  §  1. 

"A  term  of  the  Circuit  and  Dis- 
trict Courts  of  the  United  States 
for  the  Western  District  of  Wis- 
consin shall  be  held  annually  at 
the  city  of  Superior,  beginning  on 
the  third  Tuesday  in  Jime."  Act 
of  May  26,  1900,  31  St.  L.  219,  Ses- 
sion Laws  219,  §  1. 

"The  regular  terms  of  the  Cir- 
cuit and   District    Courts    of    the 
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§  180.  The  petitioner  for  removal  has  an  election  of 
remedies  if  his  petition  is  denied  by  the  State  court. — In 

the  early  years  of  the  Republic,  there  were  but  few  contro- 
versies as  to  what  cases  were  removable.^     But  the  times  have 


United  States  for  the  Eastern  Dis- 
trict of  Wisconsin  shall  be  held  at 
the  times  and  places  following: 

"At  Milwaukee,  on  the  first 
Mondays  of  January  and  October, 

"  And  at  Oshkosh  on  the  second 
Tuesday  of  June  in  each  year." 
Act  of  March  31,  1892,  27  St.  L.  12, 
2  Supp.  5,  §  1. 

^^ Wyoming'. — "The  said  State, 
when  admitted  as  aforesaid,  shall 
constitute  a  judicial  District,  the 
name  thereof  to  be  the  same  as  the 
name  of  the  State;  and  the  Circiut 
and  District  Courts  therefor  shall 
be  held  at  the  capital  of  the  State 
for  the  time  being."  Act  of 
July  10,  1890,  "for  tlie  admission 
of  the  State  of  Wyoming  into  the 
Union,"  26  St.  L.  222,  1  Supp.  768, 
§16. 

"  There  shall  be  held  annually, 
on  the  first  Monday  in  July,  a  term 
of  the  Circuit  and  District  Courts 
for  the  District  of  Wyoming  at  the 
town  of  Evanston,  in  said  District, 
said  term  to  be  in  addition  to  the 
terms  now  required  by  law  to  be 
held  at  the  city  of  Cheyenne,  in 
said  District."  Act  of  May  2.3,  1892, 
27  St.  L.  39,  2  Supp.  22,  §  1. 

"  The  terms  of  the  Circuit  and 
District  Courts  of  the  United  States 
for  the  District  of  Wyoming  to  be 
held  at  Cheyenne  shall  commence 
on  the  second  Monday  in  May  and 
the  second  Monday  in  November  in 
eachyear."  Act  of  July  5, 1892,  27 
St.  L.  72,  2  Supp.  28,  §  8. 

"  An  Act  To  protect  the  birds  and 
animals  in  Yellowstone  National 
Park,  and  to  punish  crimes  in  said 
park,  and  for  other  purposes,"  ap- 


proved May  7,  1894,  provides  in  §  2, 
that  said  park,  for  all  the  purposes 
of  such  act,  "  shall  constitute  a  part 
of  the  United  States  judicial  Dis- 
trict of  Wyoming,"  and  §  6  pro- 
vides: 

"  That  the  marshal  of  the  United 
States  for  the  District  of  Wyoming 
may  appoint  one  or  more  deputy 
marshals  for  said  park,  who  shall 
reside  in  said  park, 

"  And  the  said  United  States  Dis- 
trict and  Circuit  Courts  shall  hold 
one  session  of  said  Courts  annu- 
ally at  the  town  of  Sheridan,  in  the 
State  of  Wyoming, 

"  And  may  also  hold  other  ses- 
sions at  any  other  place  in  said 
State  of  Wyoming 

"  Or  in  said  National  Park  at 
such  dates  as  the  said  Courts  may 
order."  28  St.  L.  73,  2  Supp.  183. 

This  pi'ovision  as  to  holding 
Courts  has  not  been  obeyed. 

"  Court  has  never  been  held  at 
Sheridan  or  in  the  Yellowstone 
National  Park,  nor  has  any  date 
been  fixed  by  the  Court  for  holding 
terms  in  those  places."  Letter  of 
Nov.  2,  1900,  from  Louis  Kirk, 
clerk  Circuit  Court,  Cheyenne, 
Wyoming. 

§180. 

iln 

Gordon  v.  Longest,  16  Pet.  97, 10 
L.  900,  decided  in  1842, 
the  Supreme  Court  said: 

"  This  is  the  first  instance  known 
to  us  in  which  a  State  court  has  re- 
fused to  a  party  a  right  to  remove 
his  cause  to  the  Circuit  Court  of  the 
United  States." 
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changed.  In  recent  years  there  has  been  much  bitter  litiga- 
tion as  to  the  right  to  remove  suits,  and  the  cases  are  legion 
in  which  State  courts  have  refused  to  order  removals.  The 
question  is  a  very  practical  one  as  to  the  proper  remedy  of 
the  petitioner  for  removal  if  the  State  court  denies  his  peti- 
tion. 

If  the  State  court  in  which  the  petition  for  removal  is 
filed  shall  deny  the  petition,  a  right  of  review  by  appeal  or 
writ  of  error  is  given  in  most,  if  not  all,  of  the  States,  in  a 
State  court  of  appellate  jurisdiction.^ 


There  is,  however,  a  much  older 
case. 

Rush  V.  Cobbet,  2  Yeates  (Pa.) 
275,  decided  in  1798. 

2  In  a  few  States,  this  right  to  an 
appeal  or  writ  of  error  may  be  ex- 
ercised without  awaiting  the  final 
determination  of  the  suit,  exami^les 
of  which  are 

Western  U.  Tel.  Co.  v.  Griffith, 
104  Ga.  56,  30  S.  E.  420; 

Southern  K.  Co.  o.  Hud  gins,  107 
Ga.  334,  33  S.  E.  442; 

Howard  v.  Southern  Ry.  Co.,  122 
N.  C.  944,  29  S.  E.  778. 

But  the  ordinary  rule  is  that  an 
order  denying  a  removal  is  not  one 
from  which  an  appeal  may  be  taken 
before  final  judgment. 

St.  Anthony  Falls  Water-Power 
Co.  V.  King  Wrought  Iron  Bridge 
Co.,  23  Minn.  186,  23  Am.  R.  682; 

Hopper  13.  Kalkman,  17  Cal.  517; 

Brooks  V.  Calderwood,  19  Cal.  124. 

Cases  have  been  already  cited  in 
which  it  is  stated  generally  that  a 
petition  and  bond  for  removal  be- 
come, when  filed,  a  part  of  the  rec- 
ord of  the  State  court. 

Ante  §29,  note  2;  §  159,  note  7; 
§  165,  note  4. 

On  the  other  hand,  there  are  sev- 
eral State  cases  which  hoUl  that  a 
petition  and  bond,  the  ruling 
thereon,  and  an  exception  to  the 
ruling,  must  be   made   a  part  of 


the  record  by  bill  of  exceptions  or 
special  order  of  court,  to  make  the 
ruling  available  in  the  State  court 
of  appellate  jurisdiction. 

Hartford  Fire  Ins.  Co.  v.  Vandu- 
zor,  49  111.  489; 

Cromie  u.  Van  Nortick,  56  111.  353; 

Merchants'  Despatch  Trausp.  Co. 
V.  Jffisting,  89  111.  152; 

AVabash,  St.  L.  &  P.  R.  Co.  v.  Il- 
linois, 106  111.652; 

I'eirce  v.  Walters,  164  III.  560,  45 
N.  E.  1068  (affirming  s,  c,  mbnom. 
Callaway  v.  Walters,  63  111.  App. 
562); 

American  Carbon  Co.  v.  Jackson, 
24  Ind.  App.  390,  56  N.  E.  862; 

Schwab  v.  Coots,  48  Mich.  116, 
11  N.  W.  832. 

The  wise  lawyer  will  heed  deci- 
sions of  this  class  and  follow  their 
directions,  notwithstanding  the 
seemingly  inconsistent  language 
of  the  other  class  of  decisions 
cited. 

Compare 

Fashnacht  v.  Frank,  23  Wall.  416, 
23  L.  81. 

It  is  a  good  plea  to  the  jurisdic- 
tion in  a  removable  case  in  a  State 
court  that  the  proper  steps  have 
been  taken  to  remove  such  case  to 
the  Circuit  Court  of  the  United 
States. 

Ay  res  v.  Western  R.  Co.,  45  N.  Y. 
260; 
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Shaft  V.  Phoenix  Mut.  Life  Ins. 
Co.,  67  N.  Y.  544,  23  Am.  R.  138; 

Sharp  V.  Gutcher,  74  Ind.  357. 

A  defendant  cannot  be  required 
to  plead  to  the  jurisdiction  of  the 
State  court,  but  may  rely  upon  his 
exception  to  the  denial  of  his  peti- 
tion for  removal. 

Kanouse  v.  Martin,  15  How.  198, 
14  L.  660. 

A  petitioner  for  removal,  whose 
petition  has  been  denied  by  the 
State  court,  does  not  waive  any 
right  he  may  have  to  a  removal  by 
thereafter  contesting  the  suit  upon 
its  merits  in  the  State  court.  Thus 
it  is  said  in 

National  Steamship  Co.  «.  Tug- 
man,  106  U.  S.  118,  1  Sup.  Ct.  58, 
27L.  87: 

"  The  right  of  the  company  to 
have  a  trial  in  the  Circuit  Court 
of  the  United  States  became  fixed, 
upon  the  filing  of  the  petition  and 
bond.  But  the  inferior  State  court 
having  ruled  that  the  right  of  re- 
moval did  not  exist,  and  tliat  it  had 
jurisdiction  to  proceed,  the  com- 
pany was  not  bound  to  desert  the 
case,  and  leave  the  opposite  party 
to  take  judgment  by  default.  It 
was  at  liberty,  its  right  to  removal 
being  ignored  by  the  State  court, 
to  make  defense  in  that  tribunal  in 
every  mode  recognized  by  the  laws 
of  the  State,  without  forfeiting  or 
impairing,  in  the  slightest  degree, 
its  right  to  a  trial  in  the  Court  to 
which  the  action  had  been  trans- 
ferred, or  without  affecting,  to  any 
extent,  the  authority  of  the  latter 
Court  to  proceed." 

This  doctrine  is  upheld  by  many 
other  cases,  among  them 


Powers  V.  Chesapeake  &  O.  R. 
Co.,  169  U.  S.  92,  18  Sup.  Ct.  264, 
42  L.  673; 

McMullen  v.  Northern  Pac.  R.  Co., 
57  Fed.  16;  s.  c,  sub  yiom.  Northern 
Pac.  R.  Co.  V.  McMullen,  86  Wis. 
501,  56  N.  W.  629; 

Ward  V.  San  Diego  Land  &  T. 
Co.,  79  Fed.  665; 

Hickman  v.  Missouri,  K.  &  T. 
Ry.  Co.,  97  Fed.  113; 

Herryford  v.  Mtna,  Ins.  Co.,  42 
Mo.  148; 

Stanley  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  62  Mo.  508; 

Texas  &  Pac.  R.  Co.  v.  Davis,  93 
Tex.  378,  55  S.  W.  562; 

Stix  y.  Keith,  90  Ala.  121,  7  So. 
423; 

Little  Rock,  M.  R.  &  T.  R.  Co.  v. 
Iredell,  50  Ark.  388,  8  S.  W.  21. 

A  writ  of  mandamus  from  a 
higher  State  court  has  been  held 
to  be  a  proper  i-emedy  to  secure  a 
removal  upon  its  denial  by  the 
trial  court. 

Brown  r.  Crippen,  4  Hen.  &  M. 
(Va.)  173; 

Hopper  V.  Kalkman,  17  Cal.  517; 

Calderwood  v.  Ilager,  20  Cal. 
167. 

These  California  cases  are  sub- 
stantially overruled  by 

Francisco  v.  Manhattan  Ins.  Co., 
36  Cal.  283, 

which  decides  generally  that  man- 
damus will  not  lie  to  conti'ol  judicial 
action,  and  specifically  that  manda- 
mus will  not  lie  to  compel  a  court  to 
proceed  to  try  a  case  that  it  has 
erroneously  ordered  to  be  removed 
to  a  Federal  Court. 

A  still  later  case  in  that  State  de- 
cides  that  a   writ   of  prohibition 
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court  against  the  petitioner,  such  action  may  be  reviewed  by 
the  Supreme  Court  of  the  United  States  upon  a  writ  of  error 
to  such  highest  State  court.^ 

Not  only  is  the  judgment  of  a  State  court  which  has  erro- 
neously denied  a  removal  reversible  for  such  error,  but  the 
Supreme  Court  of  the  United  States  says  that  it  is  void.* 


will  not  be  issued  by  the  State  su- 
preme court  to  prevent  an  inferior 
State  court  from  proceeding  with 
the  trial  of  a  case  after  it  has  er- 
roneously denied  a  removal. 

Southern  Pac.  R.  Co.  v.  Los  An- 
geles Superior  Court,  03  Cal.  607, 
overruling  Sheehy  v.  Holmes,  55 
Cal.  485. 

8  Judiciary  act  of  1789,  1  St.  L. 
73,  85,  §  25,  now  codified  as  Rev. 
St.  U.  S.,  §  709; 

Gordon  v.  Longest,  16  Pet.  97,  10 
L.  900; 

Kanouse  v.  Martin,  14  IIow.  23, 
14  L.  310;  s.  0.,  15  How.  198,  14  L. 
660; 

Home  Life  Ins.  Co.  v.  Dunn,  19 
Wall.  214,  22  L.  68; 

Removal  Cases  (Meyer  v.  Dela- 
ware R.  C.  Co. ),  100  U.  S.  4.j7,  25 
L.  593; 

New  Orleans,  M.  &  T.  R.  Co.  v. 
Mississippi,  102  U.  S.  135,  26  L.  96; 

Baltimore  &  O.  R.  Co.  v.  Koontz, 
104  U.  S.  5,  26  L.  643; 

National  Steamship  Co.  v.  Tug- 
man,  106  U.  S.  118,  1  Sup.  Ct.  58, 
27  L.  87; 

Chesapeake  &  O.  R.  Co.  r.  White, 
111  U.  S.  134,  4  Sup.  Ct.  353,  28  L. 
378; 

Stone  V.  South  Carolina,  117 
U.  S.  430,  6  Sup.  Ct.  799,  29  L.  902; 

Oakley  v.  Goodnow,  118  U.  S. 
43,  6  Sup.  Ct.  944,  30  L.  61; 

Burlington,  C.  R.  &  N.  R.  Co.  v. 
Dunn,  122  U.  S.  513,  7  Sup.  Ct. 
1262,  30  L.  1159; 

Marshall  v.  Holmes,  141  U.  S. 
589,  12  Sup.  Ct.  62,  35  L.  870; 


Missouri  Pac.  R.  Co.  v.  Fitzger- 
ald, 160  U.  S.  556,  16  Sup.  Ct.  389, 
40  L.  536. 

*  "  After  the  filing  in  the  United 
States  Circuit  Court,  on  July  27, 
1877,  of  the  record  of  the  proceed- 
ings in  the  State  court,  the  latter 
lost  all  jurisdiction  over  the  case, 
and  being  without  jurisdiction,  its 
subsequent  proceedings  and  judg- 
ment were  not,  as  some  of  the  State 
courts  have  ruled,  simply  errone- 
ous, but  absolutely  void."  Kern 
V.  Huidekoper,  103  U.  S.  485,  26  L. 
354. 

So  say  later  cases. 

Dietzsch  v.  Huidekoper,  103  U.  S. 
494,  26  L.  497; 

National  Steamship  Co.  v.  Tug- 
man,  106  U.  S.  118,  1  Sup.  Ct.  58, 
27  L.  87; 

Birdseye  v.  Shaeffer,  37  Fed.  821, 

The  more  reasonable  view  is  that 
a  judgment  of  a  State  court  ren- 
dered after  an  erroneous  denial  of 
a  removal  is  not  void,  although  it 
may  be  reversed  upon  appeal  or 
writ  of  erroi". 

Hadley  v.  Dunlap.  10  Ohio  St.  1; 

.Johnson  v.  Brewers'  Fire  Ins. 
Co.,  51  Wis.  570,  8  N.  W.  297,  9  N. 
W.  057. 

If  the  Federal  Court  erroneously 
takes  jurisdiction,  its  judgment  is 
not  void.  Post  §210,  auth.  note  2. 
What  good  reason  can  be  given  for 
applying  a  different  rule  to  the 
judgment  of  a  State  court  wliioh 
has  erroneously  retained  jurisdic- 
tion ? 
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The    State   court   cannot   be   compelled    by    injunction,^ 
mandamus^^  prohibition,"  or  any  other  process  of  the  Circuit 


6  Rev.  St.  U.  S.,  §720; 

Missouri,  K.  &  T.  R.  Co.  v.  Scott, 
13  Fed.  793,  4  Woods  386; 

Friedman  r.  Israel,  26  Fed.  801, 
803-4; 

Penrose  v.  Penrose,  19  Fed.  Cas. 
197,  17  Blatchf.  332. 

Contra, 

Wagner  v.  Drake,  31  Fed.  849; 

Baltimore  &  O.  K.  Co.  v.  Ford, 
35  Fed.  170; 

Frishman  v.  Insurance  Cos.,  41 
Fed.  449; 

Abeel  v.  Culberson,  56  Fed.  329; 

Ward  V.  San  Diego  Land  &  T. 
Co.,  79  Fed.  665; 

Postal  Tel.  Cable  Co.  v.  Southern 
R.  Co.,  88  Fed.  803. 

Compare 

Cceur  D'Alene  Ry.  &  Nav.  Co.  v. 
Spalding,  35  C.  C.  A.  295,  93  Fed. 
280; 

Arkansas  v.  Kansas  &  T.  Coal 
Co.,  96  Fed.  353. 

The  cases  of 

French  v.  Hay,  22  Wall.  250,  22 
L.  857; 

Dietzsch  v.  Huidekoper,  103 
U.  S.  494,  26  L.  497, 
are  sometimes  cited  as  holding  that 
a  Circuit  Court  of  the  United  States 
■which  has  acquired  jurisdiction 
upon  the  removal  of  a  suit  from  a 
State  court  may  enjoin  the  further 
prosecution  of  such  suit  in  the 
State  court.  This  question  was 
not  involved  in  either  case,  and  is 
neither  discussed  nor  decided 
therein. 

Missouri,  K.  &  T.  R.  Co.  v.  Scott, 
13  Fed.  793,  at  p.  795,  4  Woods  386; 

Stone  V.  Sargent,  129  Mass.  503, 
at  p.  507. 

Those  cases — French  v.  Hay,  su- 
pra, Deitzsch  v.  Huidekoper,  supra 
—hold  that  a  Circuit  Court  of  the 


United  States,  which  has  acquired 
jurisdiction  of  a  suit  upon  removal 
and  rendered  a  judgment  therein, 
may,  by  ancillary  bill,  enjoin  the 
bringing  and  prosecution  in  a  State 
court  of  a  suit  in  hostility  to  the 
judgment   of    the   Federal   Court. 

Comi)are  ante  §  74,  note  3. 

^  In  re  Cromie,   6  Fed.  Cas.  840, 

2  Biss.  160,  1  Chi.  Leg.  News  361; 
Hough  V.  Western  Transp.  Co., 

12  Fed.  Cas.  581,  1  Biss.  425. 

Contra, 

Spraggins  v.  County  Court,  22 
Fed.  Cas.  955,  1  Cooke  160,  Brun- 
ner  Col.  Cas.  218; 

United  States  v.  Judges,  26  Fed. 
Cas.  669,  5  Chi.  Leg.  News  137; 

New  York  v.  Judges,  2  Denio 
197. 

The  question  is  discussed  but 
not  decided  in 

Ladd  V.  Tudor,  14  Fed.  Cas.  923, 

3  Woodb.  &  M.  325. 

■^  "  If  a  sufficient  case  for  removal 
was  made  in  the  circuit  court  [of 
the  State],  the  rightful  jurisdiction 
of  that  court  is  gone  and  it  cannot 
properly  proceed  further,  but  if  it 
does  proceed  and  does  force  the 
defendant,  who  applied  for  the  re- 
moval, to  a  trial,  the  remedy  is  by 
writ  of  error  after  final  judgment, 
and  not  by  prohibition,  or  punish- 
ishment  for  contempt.  The  proper 
practice  in  such  cases  was  fully 
considered  in  Home  Life  Ins.  Co. 
V.  Dunn,  19  Wall.  214,  22  L.  68; 
Removal  Cases,  100  U.  S.  457,  25  L. 
593;  New  Orleans,  M.  &  T.  R.  Co. 
I'.  Mississippi,  102  U.  S.  135,  26  L. 
96;  Baltimore  &  O.  R.  Co.  v. 
Koontz,  104  U.  S.  5,  14,  26  L.  643, 
645."  Chesapeake  &  O.  R.  Co.  v. 
White,  111  U.  S.  134,  4  Sup.  Ct.  353, 
28  L.  378. 
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Court  of  the  United  States  ^  to  let  go  its  claim  of  jurisdiction 
and  grant  the  removal  of  a  suit.^  The  writ  of  certiorari, 
which  the  Circuit  Court  of  the  United  States  is  authorized 
by  statute  ^^  to  issue,  may  properly  be  used,  when  necessary 
to  secure  a  copy  of  the  record  of  the  State  court,"  but  not 
to  control  the  judicial  action  of  such  court. ^'-^ 

The  doctrine  was  once  asserted  that  the  remedy  by  appeal 
or  writ  of  error  was  exclusive  where  a  State  court  denied  a 
removal.^3  The  practice,  however,  grew  up  in  some  Circuits, 
even  under  the  act  of  1789,^*  for  the  defendant  to  disregard 
the  order  of  the  State  court  denying  a  removal,  or  its  failure 
to  act  at  all,  and  file  the  record  in  the  Federal  Court,  thercbv 
effecting  the  removal  of  the  cause.^'^  This  practice,  under 
the  act  of  1875,i^  was  approved  by  the  Supreme  Court,^'  and 


8Fisk  V.  Uulon  Pac.  R.  Co.,  9 
Fed.  Cas.  149,  6  Blatchf.  362. 

9  "  Whether  Congress  can  or  can- 
not give  the  Circuit  Courts  of  the 
United  States  power  to  issue  writs 
of  injunction,  writs  of  prohibition, 
or  processes  for  contempt  when 
the  State  court  goes  on  with  the 
ti'ial  of  the  case,  need  not  now  be 
considered.  It  is  enough  to  say 
that  Congress  has  not  given  to  the 
United  States  Courts  such  a 
power."  Friedman  v.  Israel,  26 
Fed.  801,  803-4. 

^»^n«e§12. 

'^'^Post  §  183,  auth.  note  4. 

12 "The  object,  therefore,  of  the 
writ  of  certiorari^  commanding  the 
State  court  to  '  make  return  of 
the  record'  is  not  to  require  the 
State  court,  as  is  prayed  in  this 
application,  to  remove  the  cause 
to  the  Circuit  Court  for  trial,  but 
only  to  require  the  State  court, 
through  its  clerk,  to  certify  a  copy 
of  the  record."  Broadnax  v.  Eis- 
ner, 4  Fed.  Cas.  192,  13  Blatchf. 
366. 

The  same  doctrine  is  stated  in 
Scott  v.  Clinton  &  S.  R.  Co.,  21  Fed. 


Cas.  820,  6  Biss.  529,  8  Chi.  Leg. 
News  210. 

The  contrary  seems  to  have  been 
assumed,  but  the  writ  was  denied 
on  the  ground  that  the  suit  was 
not  removable,  in 

In  re  Helena  &  L.  S.  &  R.  Co., 
48  Fed.  609. 

1' Hough  V.  Western  Transp.  Co., 
12  Fed.  Cas.  581,  1  Biss.  425. 

Compare 

Shelby  v.  Hoffman,  7  Ohio  St. 
450. 

^^Ante  §7,  note  3. 

15 "  If  he  [the  defendant]  does  all 
that  is  necessary  to  secure  a  re- 
moval, then,  whether  the  State 
court  makes  an  order  of  removal  or 
not,  he  can  perfect  the  removal,  by 
entering  in  this  Court,  at  the  proper 
time,  copies  of  the  proper  papers, 
and  his  appearance,  and  special 
bail,  if  necessary.  When  that  is 
done,  the  cause  will  proceed  in  this 
Court."  Hatch  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  11  Fed.  Cas.  799,  6 
Blatchf.  105. 

isyiji?e§7,  note  7;  §  8,  note  4. 

!■  Kern  u.  Huidekoper,  103  U.  S. 
485,  26  L.  354. 
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has  since  become  general,^*^  although  some  Circuit  Courts  of 
the  United  States  decline  jurisdiction  where  the  State  court 
has  refused  to  grant  a  removal,  thus  avoiding  the  conflicts 
between  courts  involved  in  the  contrary  practice.^^ 

If  the  defendant  seeldng  a  removal,  m  disregard  of  the 
action  of  the  State  court,  procures  a  copy  of  the  record  of 
the  State  court  and  files  it  in  the  Circuit  Court  of  the  United 
States,  and  the  suit  is  remanded  to  the  State  court  by  such 
Circuit  Court,  such  remanding  order  will  cure  the  error,  if 
any,  of  the  State  court  in  denying  a  removal.^^ 

Where  a  State  court  has  overruled  a  petition  for  removal, 

"  The  petitioning  party  has  the 
right  to  remain  in  the  State  court 
under  protest,  and  rely  upon  this 
form  of  remedy  [appeal  or  writ  of 
error]  if  he  chooses,  or  he  may  enter 
the  record  in  the  Circuit  Court  and 
require  the  adverse  party  to  litigate 
with  him  there,  even  while  the  State 


court  is  going  on.  This  was  actu- 
ally done  in  the  Kemoval  Cases,  100 
U.  S.  457,  25  L.  593."  Baltimore 
&  O.  R.  Co.  V.  Koontz,  104  U.  S.  5, 
26  L.  643. 

18  Missouri  Pac.  B.  Co.  v.  Fitz- 
gerald, 160  U.  S.  556,  16  Sup.  Ct. 
389,  40  L.  536; 

Lake  Street  El.  R.  Co.  v.  Farmers' 
Loan  &  T.  Co.,  46  U.  S.  App.  630, 
23  C.  C.  A.  448,  77  Fed.  769; 

Richards  v.  Rock  Rapids,  31  Fed. 
505; 

Wilson  V.  Western  U.  Tel.  Co.,  34 
Fed.  561; 

Sinclair  v.  Pierce,  50  Fed.  851; 

Abeel  v.  Culberson,  56  Fed.  329; 

McMuUenv.  Northern  Pac.  R.  Co., 
57  Fed.  16; 

Shepherd  v.  Bradstreet  Co.,  65 
Fed.  142; 

Lund  V.  Chicago,  R.  I.  &  P.  Ry. 
Co.,  78  Fed.  385; 

Snohomish  County  v.  Puget 
Sound  Nat.  Bank,  81  Fed.  518; 

Monroe  v.  Williamson,  81  Fed. 
977; 


Mecke  v.  Valley  Town  Mineral 
Co.,  89  Fed.  209; 

Hickman  v.  Missouri,  K.  &  T.  R. 
Co.,  97  Fed.  113. 

i^Beadleston  v.  Harpending,  32 
Fed.  644; 

Springer  v.  Howes,  69  Fed.  849. 

'^Post  §  204; 

Missouri  Pac.  R.  Co.  v.  Fitzger- 
ald, 160  U.  S.  556,  16  Sup.  Ct.  389, 
40  L.  536; 

Pioneer  Savings  &  L.  Co.  v.  Peck, 
20  Tex.  Civ.  App.  Ill,  49  S.  W.  160. 

It  is  held,  however,  by  the  su- 
preme court  of  Texas,  that  if  the 
trial  court  of  a  State  erroneously 
denies  a  petition  for  removal,  and 
a  copy  of  the  record  is  filed  in  the 
Federal  Court,  where  it  remains 
until  after  a  trial  and  judgment  in 
the  State  court,  and  the  cause  is 
then  remanded  by  the  Federal 
Court  to  the  State  court,  the  order 
of  the  Federal  Court  remanding  the 
suit  to  the  State  court  does  not  have 
a  retroactive  effect  to  cure  the  error 
of  the  State  court  in  trying  the  case 
when  it  was  properly  pending  in  the 
Federal  Court,  and  the  judgment 
will  be  reversed  upon  appeal  or  writ 
of  error,  although  the  order  of  the 
Federal  Court  to  remand  the  cause 
restores  the  jurisdiction  of  the  State 
court  from  which  it  was  removed, 
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it  may,  and  ordinarily  will,  proceed  with  the  suit,  even  though 
the  defendant  may  file  a  transcript  in  the  Federal  Court,  and 
the  Federal  Court  take  jurisdiction  of  the  suit.'-^^ 

§181.  "A  copy  of  the  record  in  such  suit,"  ^  in  the 
Stiite  court  should  be  entered  in  the  Circuit  Court  of  the 
United  States  by  the  removius  defendant The  statute  re- 
quires a  copy  of  the  record  of  the  State  court  to  be  entered 
in  the  Circuit  Court  of  the  United  States  ;  but  it  is  not  cause 
for  remanding  the  suit  to  the  State  court  if  the  clerk  of  the 
State  court  furnishes  the  original  pleadings  instead  of  a  copy 
thereof  for  filing  in  the  Federal  Court,  and  the  defendant  so 
files  them.2 

What  papers  and  entries  in  the  State  court  constitute 
"  the  record  "  within  the  meaning  of  the  removal  act  ?  Orig- 
inal pleadings  and  rulings  thereon  which  have  been  super- 
seded by  amended  pleadings  are  not  part  of  the  record  and 
the  Federal  Court  will  not  order  the  clerk  of  the  State  court 
to  include  them  in  the  transcript.'^    All  papers  and  entries  in 


from  the  date  of  the  order  to  re- 
mand. 

Texas  &  Pac.  R.  Co,  v.  Davis,  93 
Tex.  378,  55  S.  W.  562. 

21  This  has  been  the  practice,  as 
exemplified  in  many  cases  cited  in 
the  preceding  notes.  Recent  cases 
expressly  stating  this  to  be  the  law 
are 

Mecke  v.  Valley  Town  Mineral 
Co.,  89  Fed.  114; 

Hickman  v.  Missouri,  K.  &  T.  Ry. 
Co.,  151  Mo.  644,  52  S.  W.  351. 

It  is  held,  however,  by  the  su- 
preme court  of  Wisconsin,  in  strik- 
ing contrast  with  its  earlier  pro- 
tests against  Federal  encroach- 
ments upon  the  powers  of  the  State 
courts,  that  if  a  State  court  denies 
a  removal,  but  the  Federal  Court 
permits  a  transcript  to  be  filed  and 
assumes  jurisdiction,  such  assump- 
tion of  jurisdiction  by  the  Federal 
Court  deprives  the  State  court  of 
power  to  proceed,  and  its  judgment 
Will  be  reversed  upon  an  appeal  by 


the  defendant,  regardless  of  the 
question  wliethcr  the  suit  be,  in 
truth,  a  removable  one;  but  this 
decision  finds  no  support  in  the  de- 
cisions of  the  Supreme  Court  of  the 
United  States. 

Northern  Pac.  R.  Co.  v.  McMul- 
len,  86  Wis.  501,  56  N.  W.  629. 

§  181. 

^Ante  §8. 

2  "For  all  the  purposes  of  re- 
moval, and  jurisdiction  to  hear  and 
determine  the  cause,  the  original 
is  equivalent  to  the  copy;  and  in 
filing  it  the  defendant  has  substan- 
tially complied  with  the  statute." 
Miller  v.  Wattier,  24  Fed.  49,  11 
Sawy.  74. 

5  "  Under  previous  acts  the  con- 
dition of  the  bond  was  that  the 
petitioner  should  enter  in  the  Cir- 
cuit Court  on  the  first  day  of  the 
next  session  '  copies  of  the  process 
against  him  and  of  all  pleadings, 
depositions,  testimony,  and  other 
proceedings    in  the    cause.'     The 
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the  cause,  which  have  not  been  so  superseded,  should  be  in- 
cluded in  the  transcript  made  by  the  clerk  of  the  State  court.* 
It  is  especially  important  that  the  transcript  should  contain 
the  petition  and  bond  for  removal  filed  in  the  State  court, 


phraseology  is  changed  in  the 
later  enactment,  and  all  that  is  now 
required  is  that  he  shall  enter  '  on 
the  first  day  of  its  then  next  ses- 
sion a  copy  of  the  record  in  such 
suit.'  Whether  the  Court  should 
make  an  order  as  requested,  de- 
pends upon  the  question  whether 
the  original  declaration,  demurrer, 
and  joinder  in  demurrer,  which 
have  been  withdrawn  from  the 
case  by  the  stipulation  of  the  par- 
ties, without  prejudice  and  with- 
out costs,  are  still  to  be  regarded 
as  a  part  of  the  record  of  the  suit  ? 
They  were  abandoned  and  with- 
drawn by  consent.  They  have  no 
place  nor  office  in  the  pleadings 
which  led  up  to  the  issue  to  be 
tried.  The  record  of  a  suit  has 
been  defined  to  embrace  the  suc- 
cessive judicial  steps  which  have 
been  taken  and  are  necessary  to 
show  jurisdiction  and  regularity  of 
procedure;  the  process  writ  or 
summons,  with  proof  of  service; 
the  pleadings,  minutes  of  trial, 
verdict,  and  judgment;  and  also 
ancillary  and  interlocutory  pro- 
ceedings, entering  into  and  sup- 
porting the  action.  2  Abb.  Law 
Diet.  388.  The  clerk  very  properly 
made  the  stipulation  of  the  par- 
ties, whereby  these  pleadings  were 
taken  out  of  the  case,  a  part  of 
the  record;  and  quite  as  properly, 
we  think,  declined  to  incumber 
the  record  with  what  they  had 
agreed  should  form  no  part  thereof. 
We  must  therefore  refuse  to  enter 
an  order  to  add  to  the  record  any 
papers  which  do  not  constitute 
any  part  of  the  record  of  the  suit." 


Wilkinson  v.  Delaware,  L.    &  W. 
R.  Co.,  23  Fed.  562,  564. 

Such  papers  and  entries,  although 
not  part  of  the  record,  may  be  used 
upon  a  motion  to  remand  to  show 
that  the  petition  and  bond  for  re- 
moval were  filed  too  late. 

"  Although  these  pleadings  have 
been  taken  out  of  the  record  by  the 
stipulation  of  the  parties,  they  are, 
nevertheless,  a  part  of  the  proceed- 
ings in  the  case,  and  as  such  may 
be  used  here,  when  properly  veri- 
fied, to  prove  what  has  been  done 
in  the  State  court."  Wilkinson  v. 
Delaware,  L.  &  W.  R.  Co.,  23  Fed. 
562,  565. 

^Wilkinson  v.  Delaware,  L.  &  W. 
R.  Co.,  23  Fed.  562,  quoted  in  pre- 
ceding note. 

"The  term  'record,'  as  here 
used,  ought  to  be  held  to  include 
the  process,  pleadings,  depositions, 
etc.,  as  set  forth  in  detail  in  the 
act  of  1866,  on  file  in  the  cause  at 
the  time  of  removal."  Miller  v. 
Tobin,  18  Fed.  609,  9  Sawy.  401. 

"The  petitioning  party  is  then 
required  to  file  in  the  Circuit  Court 
copies  of  the  process,  and  of  all 
pleadings,  depositions,  testimony 
and  other  proceedings  in  the  State 
court.  This  includes  the  proceed- 
ings by  which  the  transfer  was  ef- 
fected, and  these,  as  has  been  seen, 
must  show  the  facts  necessary  to 
give  the  Circuit  Court  jurisdic- 
tion." Pittsburgh,  C.  &  St.  L.  R. 
Co.  V.  Ramsey,  22  Wall.  322,  22  L. 
823. 

The  better  rule  under  the  act  of 
1789,  ante  §  7,  note  3,  was  nearly 
the  same  as  under  the  present  act, 
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and  the  order  of  such  court,  if  one  was  made,  for  the  removal 
of  the  suit.^ 

The  transcript  of  the  record  of  the  State  court  is  the  foun- 
dation upon  which  the  Circuit  Court  of  the  United  States  is 
to  act,  and  upon  any  appeal  or  writ  of  error  that  transcript 
necessarily  becomes  a  part  of  the  record.^ 

It  is  the  duty  of  the  removing  defendant,  and  not  of  the 
clei-k  of  the  State  court,  to  enter  the  copy  of  tlie  record  in 
the  Circuit  Court  of  the  United  States." 

While  it  is  the  duty  of  the  removing  defendant  to  file  the 
copy  of  the  record  of  the  State  court  in  the  Circuit  Court  of 
the  United  States,  the  plaintiff  may  file  such  copy  even  be- 
fore the  time  when  the  defendant  is  required  to  file  it.^ 


McBratney  v.  Usher,  15  Fed.  Cas. 
1215,  1  Dill.  367, 
■where  Judges  Dillon  and  DelaUysay: 

"  The  phrase  'said  process'  re- 
fers to  the  'suit  commenced;'  and 
as  here  used,  the  word  '  process  '  is 
equivalent  to  the  word  '  proceed- 
ings.' 

Contra, 

Brownell  v.  Gordon,  4  Fed.  Cas. 
450,  IMcAll.  207; 

Martin  v.  Kanouse,  16  Fed.  Cas. 
895,  1  Blatchf.  149. 

^Post  §210; 

Hegler  v.  Faulkner,  127  U.  S.  482, 
8  Sup.  Ct.  1203,  32  L.  210; 

McBratney  v.  Usher,  15  Fed.  Cas. 
1215,  1  Dill.  367. 

•'Clinton  v.  Missouri  Pac.  R.  Co., 
122  U.  S.  469,  7  Sup.  Ct.  1268,  30  L. 
1214. 

^  "  The  law  devolves  on  the  party, 
and  not  the  clerk,  the  duty  of  pro- 
curing and  filing  a  copy  of  the 
record."  Miller  v.  Wattier,  24  Fed. 
49,  11  Sawy.  74. 

To  the  same  point: 

Hatcher  v.  Wadley,  84  Fed.  913. 

*In  some  Districts  there  is  a  rule 
of  Court  expressly  providing  that 

36 


plaintiff  may  at  once  file  the  tran- 
script when  an  order  of  removal  is 
made. 

Southern  District,  New  York: 

Anderson  v.  Appleton,  32  Fed. 
855. 

Nevada: 

Delbanco  v.  Singletary,  40  Fed. 
177,  14  Sawy.  124; ' 

Chiatovich  v.  Hanchett,  78  Fed. 
193. 

In  others  this  is  held  to  be  the 
law,  without  any  rule  of  Court. 

Consolidated  Traction  Co.  v. 
Guarantors'  Liability  &  Ind.  Co.,  78 
Fed.  657; 

Arthurs.  New  England  Mut.  Life 
Ins.  Co.,  2  Fed.  Cas.  1,  7  Reporter 
329,  6  Wkly.  Notes  Cas.  403; 

Mahoney  Min.  Co.  v.  Bennett,  16 
Fed.  Cas.  495,  4  Sawy.  289,  1  San 
Fran.  Law  J.  33. 

The  right  of  the  plaintiff  to  file 
the  transcript  where  the  defendant 
fails  to  do  so  within  the  time  re- 
quired by  law  is  asserted  in 

Hyde  v.  Phoenix  Ins.  Co.,  12 
Fed.  Cas.  1113,  2  Dill.  525; 

McBratney  v.  Usher,  15  Fed.  Ca^ 
1215,  1  Dill.  367. 
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If  the  copy  of  the  record  of  the  State  court  first  filed  is 
defective  or  erroneous,  it  may  be  completed  or  corrected.^ 
The  fact  that  the  transcript  is  defective  is  not  a  sufficient 
cause  for  remanding  the  suit  to  the  State  court. ^^ 

§  182.  The  copy  of  the  record  of  the  State  court  should 
ordinarily  be  filed  in  the  Circuit  Court  of  the  United  States 
by  the  first  day  of  the  next  session  of  such  Circuit  Court 
after  the  order  for  removal  is  made  by  the  State  court. 
— The  time  fixed  by  the  statute  to  file  the  copy  of  the  record 
of  the  State  court  in  the  Circuit  Court  of  the  United  States 
is,  in  ordinary  cases,  "  on  the  first  day  of  its  then  next  ses- 
sion." ^  If  the  first  day  of  the  next  session  be  less  than 
twenty  days  away,  the  copy  of  the  record  may  be  filed  at  any 
time  within  twenty  days.^ 

The  language  of  the  removal  act,  read  literally,  requires  the 
petitioner  for  removal  to  file  such  copy  in  the  Circuit  Court 
of  the  United  States  on  the  first  day  of  its  next  session,  or 
within  twenty  days,  "  after  filing  the  petition  and  bond  in 
the  State  court."  Some  cases  so  construe  the  statute  and  re- 
quire such  filing  regardless  of  the  time  when  the  State  court 
accepts  the  petition  and  bond.^  This  construction  takes  no 
notice  of  delay,  which  is  sometimes  unavoidable,  in  procuring 
an  order  of  removal  from  the  State  court.  The  more  reason- 
able construction  of  the  act  is  to  hold  that  the  time  within 
which  the  transcript  shall  be  filed  begins  to  run  when  the 
State  court  accepts  the  petition  and  bond.  The  petitioner  for 
removal  waives  no  rights  by  omitting  to  file  in  the  Circuit 
Court  of  the  United  States,  a  transcript  of  the  proceedings  of 


^  Kaeiser  v.  Illinois  Cent.  R.  Co., 
6  Fed.  1,  2  McCr.  187; 

Probst  V.  Cowen,  91  Fed.  929; 

Cook  V.    Whitney,   6   Fed.    Cas. 
415,  3  Woods  715; 

Dennis    v.    Alachua    County,    7 
Fed.  Cas.  467,  3  Woods  683. 

1''  Dennis  v.  Alachua   County,  7 
Fed.  Cas.  467,  3  Woods  683 ; 

Probst  V.  Cowen,  91  Fed.  929. 
,     §  182. 

1  Ante  §  8. 


2  Ante  §  12. 

^Eisenmann  v.  Delemar's  Nevada 
Gold-Min.  Co.,  87  Fed.  248; 

Clippenger  v.  Missouri  Val.  Life 
Ins.  Co.,  5  Fed.  Cas.  1066,  1  Flip. 
456,  5  Ins.  Law  J.  310,  22  Int.  Rev. 
Rec.  47,  2  Cin.  Law  Bui.  218, 8  Chi. 
Leg.  News  155,  4  Am.  Law  Rec, 
585,  1  Law  &  Eq.  Rep.  138; 

Cobb  r.  Globe  Mut.  Life  Ins.  Co., 
5  Fed.  Cas.  1125,  3  Hughes  452,  6 
Reporter  515,  2  Va.  Law  J.  52, 
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the  State  court  until  he  can  procure  such  State  court's  accept- 
ance of  his  petition  and  bond.* 

While  the  statute  requires  the  copy  to  be  entered  on  the 
first  day  of  the  term  of  Court,  its  practical  construction  is 
that  the  copy  may  be  filed  on  or  before  that  time.^ 

Where  there  are  no  Divisions  in  a  District,  but  the  ses- 
sions of  the  Circuit  Court  are  held  at  different  places  therein, 
the  "  next  session,"  meant  by  the  statute,  is  the  next  session 
of  the  Circuit  Court  held  at  any  place  within  the  District.' 
Where,  however,  a  District  is  divided  into  Divisions,  it  seems 
that  "  its  then  next  session"  means  the  next  session  held  in 
the  Division  of  the  District  in  which  the  case  was  pending 
in  the  State  court  at  the  time  of  the  removal.  The  statutes 
expressly  so  provide  in  reference  to  removals  in  the  South- 
ern District  of  California,''  the  Southern  District  of  Georgia,' 
the  Southern  District  of  Ohio,^  the  Eastern  District  of  Ten- 
nessee,^*'  "  the  Northeastern  Division  judicial  District  of  Ten- 


*  Baltimore  &  O.  R.  Co.  v.  Koontz, 
104  U.  S.  5,  26  L.  643; 

Winchell  v.  Coney,  27  Fed.  482. 

5  "  To  file  on  the  first  day  means 
on  or  before."  Arthur  v.  New 
England  Mut.  Life  Ins.  Co.,  2  Fed. 
Cas.  1,  7  Reporter  329,  6  Wkly. 
Notes  Cas.  403. 

The  following  among  other  cases 
directly  or  inferentially  assert  this 
rule: 

Texas  &  St.  L.  R.  Co.  v.  Rust,  17 
Fed.  275,  5  McCr.  348; 

Delbanco  v.  Singletary,  40  Fed. 
177,  14  Sawy.  124; 

Chiatovich  v.  Hanchett,  78  Fed. 
193; 

Consolidated  Traction  Co.  v. 
Guarantors'  Liability  &  Ind.  Co., 
78  Fed.  657; 

Champlain  Const.  Co.  v.  O'Brien, 
104  Fed.  930; 

Commercial  &  Sav.  Bank  v.  Cor- 
bett,  6  Fed.  Cas.  214,  5  Sawy.  172; 

Mahoney  Min.  Co.  v.  Bennett,  16 
Fed.  Cas.  495,  4  Sawy.  289,  1  San 
Fran.  Law  J.  33. 


The  cases  which  recognize  the 
right  of  the  Circuit  Court  of  the 
United  States  to  take  steps  in  a  re- 
moved suit  before  the  beginning  of 
the  next  term  decide  the  same  by 
necessary  implication. 

Post  §  184  and  notes. 

s  Lucker  v.  Phoenix  Assur.  Co., 
66  Fed.  161  ; 

Pierce  v.  Corrigan,  77  Fed.  657  ; 

Hatcher  v.  Wadley,  84  Fed.  913. 

Contra,  holding  that  the  Circuit 
Court  will,  in  effect,  create  conven- 
ient Divisions  of  a  District,  al- 
though Congress  has  created  none; 

Cobb  V.  Globe  Mut.  Life  Ins.  Co., 
5  Fed.  Cas.  1125,  3  Hughes  452,  6 
Reporter  515,  2  Va.  Law  J.  52. 

Tlie  times  of  holding  the  sessions 
of  the  Circuit  Courts  of  the  United 
States  are  given  ante  §  179,  foot- 
notes 19-63. 

"!  Ante  §  179,  note  5. 

8  Ante  §179,  note  6. 

9  Ante  §  179,  note  15. 
w  Ante  §  179,  note  16. 
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nessee,"  ^^  and  the  whole  of  the  State  of  Texas.^^  A  similar 
provision  as  to  the  "  Southwestern  Division  judicial  District 
of  Missouri"  will  take  effect  July  1,  1901.13 

§  183.  The  prima  facie  effect  of  a  failure  by  defendant 
to  file  the  copy  of  the  record  of  the  State  court,  in  apt 
time,  in  the  Circuit  Court  of  the  United  States,  is  to  re- 
quire that  the  cause  be  remanded  to  the  State  court. — A 
failure  by  the  removing  defendant  to  file  the  transcript  of 
the  record  of  the  State  court  in  the  Circuit  Court  of  the 
United  States  in  apt  time  does  not  restore  the  jurisdiction 
of  the  State  court  without  a  remanding  order  by  such  Cir- 
cuit Court.i  But  such  failure,  unexcused,  is  good  cause  for 
remanding  the  suit  to  the  State  court.^ 

The  Circuit  Court  of  the  United  States  may,  for  good 
cause  shown,  permit  the  copy  of  the  record  of  the  State  court 
to  be  filed  by  the  defendant  after  the  time  fixed  by  the  stat- 
ute has  expired,  and  proceed  with  the  suit.^ 


11  Ante  §  179,  note  17. 

12  Ante  §  179,  note  18. 
i3^uie§  179,  note  40. 
§183. 

1  National  Steamship  Co.  v.  Tug- 
man,  106  U.  S.  118,  1  Sup.  Ct.  58, 
27  L.  87; 

Kramer  v.  Ferry,  27  111.  App.  479. 

2  St.  Paul  &  C.  E.  Co.  V.  McLean, 
108  U.  S.  212,  2  Sup.  Ct.  498,  27  L. 
703,  aflQrming  McLean  v.  St.  Paul 
&  C.  R.  Co.,  16  Fed.  Cas.  285,  16 
Blatchf.  309,  25  Int.  Kev.  Rec.  249, 
8  Reporter  69,  20  Alb.  Law  J.  78; 

Stoutenburgh  v.  Wharton,  18 
Fed.  1; 

McGregor  v.  McGillis,  30  Fed. 
388; 

Hatcher  v.  Wadley,  84  Fed.  913; 

Bright  V.  Milwaukee  &  St.  P.  R. 
Co.,  4  Fed.  Cas.  136,  14  Blatchf. 
214; 

Broadnax  v.  Eisner,  4  Fed.  Cas. 
192,  13  Blatchf.  366. 

3  Removal  Cases,  100  U.  S.  457, 
25  L.  .593; 

St.  Paul  &  C.  R.  Co.  V.  McLean, 


108  U.  S.  212,  2  Sup.  Ct.  498,  27  L. 
703; 

Woolridge  v.  McKenna,  8  Fed. 
650; 

Hall  V.  Brooks,  14  Fed.  113,  21 
Blatchf.  167; 

Winchell  v.  Coney,  27  Fed.  482; 

Rowell  V.  Hill,  28  Fed.  433,  24 
Blatchf.  1.36; 

Burguuder  v.  Browne,  59  Fed. 
497; 

Lucker  v.  Phoenix  Assur,  Co.,  66 
Fed. 161; 

Pierce  v.  Corrigan,  77  Fed.  657; 

Eisenmann  v.  Delemar's  Nevada 
Gold-Min.  Co.,  87  Fed.  248. 

An  order  to  remand  was  denied 
where  there  was  no  legal  excuse 
for  the  delay,  in 

Kidder  v.  Featteau,  2  Fed.  616,  1 
McCr.  323; 

.Tackson  v.  Mut.  Life  Ins.  Co.,  13 
Fed.  Cas.  230,  3  Woods  413. 

In 

Cobb  V.  Globe  Mut.  Life  Ins.  Co., 
5  Fed.  Cas.  1125,  3  Hughes  452,  6 
Reporter  515,  2  Ya.  Law  J.  52, 
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If  the  clerk  of  the  State  court  declines  to  furnish  a  copy 
of  the  record,  the  Circuit  Court  of  tlie  United  States  may 
issue  a  writ  of  certiorari  commanding  liiin  to  do  so  and  enforce 
obedience  to  the  writ.^  If  the  removing  defendant  is  still 
unable  to  procure  the  copy  of  the  record,  the  Circuit  Court 
of  the  United  States  may  dispense  therewith  and  require  the 
plaintiff  to  plead  anew  in  the  Circuit  Court.^ 

§  184.  The  extent  of  Federal  jurisdiclion  alter  the  1111ns 
of  the  petition  and  bond  for  removal  in  the  State  court 
and  before  the  first  day  of  the  next  term  of  the  Circuit 
Court  of  the  United  States  has  been  a  matter  of  contro- 
versy.— The  Federal  Courts  are  agreed  that  the  jurisdiction 
of  a  State  court  over  a  removable  case  terminates  upon  the 
timely  filing  therein  of  a  proper  petition  and  bond  for  its  re- 
moval to  a  Circuit  Court  of  the  United  States.^  If  the  ju- 
risdiction of  the  State  court  then  ceases,  does  that  of  tlie  Fed- 
eral Court  then  begin,  or  is  such  jurisdiction  suspended  until 
the  first  day  of  the  next  term  of  the  Federal  Court,  so  that 


the  Court  refused  to  accept  a  good 
excuse  for  a  failure  to  sooner  file 
the  copy  of  the  record. 

Compare  ante  §  182  and  cases 
cited  in  notes  3  and  4. 

^Ante  §12; 

Wilkinson  v.  Delaware,  L.  &  W. 
R.  Co.,  23  Fed.  562; 

Broadnax  y.  Eisner,  4  Fed.  Cas. 
192,  13  Blatchf.  306; 

Dennis  v.  Alachua  County,  7  Fed 
Cas.  467,  3  Woods  683; 

Scott  V.  Clinton  &  S 
Fed.  Cas.  820,  6  Biss. 
Leg.  News  210. 

^Ante  §12; 

Broadnax  v. 
192,  13  Blatchf, 

§184. 

^  "Upon  the  filing,  therefore,  of 
the  petition  and  bond — the  suit  be- 
ing removable  under  the  statute — 
the  jurisdiction  of  the  State  court 
absolutely  ceased,  and  that  of  the 
Circuit  Court  of  the  United  States 
immediately  attached.    .    .    .    The 


.  R.  Co.,  21 
529,  8  Chi. 


Eisner,  4  Fed. 
366. 


Cas. 


jurisdiction  of  the  latter  Court  at- 
tached, in  advance  of  tlie  filing  of 
the  transcript,  from  the  moment  it 
became  the  duty  of  the  State  court 
to  accept  the  bond  and  proceed  no 
further."  National  Steamship  Co, 
V.  Tugman,  106  U.  S.  118, 1  Sup.  Ct. 
58,  27  L.  87. 

Reference  may  also  be  made  to 

Texas  &  St.  L.  Ry.  Co.  v.  Rust, 
17  Fed.  275,  5  McCr.  348; 

Judge  V.  Anderson,  19  Fed.  885; 

Wilson  V.  Western  U.  Tel.  Co., 
34  Fed.  561 ; 

Pelzer  Manuf'g  Co.  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  40  Fed.  185; 

Hamilton  v.  Fowler,  83  Fed.  321, 
324; 

Arthurs.  New  England  Mut.  Life 
Ins.  Co.,  2  Fed.  Cas.  1,  7  Reporter 
329,  6  Wkly.  Notes  Cas.  403. 

A  State  decision  to  the  contrary 
is 

First  Nat.  Bank  r.  King  Wrought 
Iron  Bridge  Co.,  9  Fed.  Cas.  88,  2 
Cent.  Law  J.  505. 
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neither  court  can  act  in  the  cause  ?  This  question  is  inti- 
mately connected  with  that  already  discussed  ^  as  to  the  right 
of  a  party  to  file  the  transcript  of  the  record  of  the  State 
court  in  the  Circuit  Court  of  the  United  States  before  the 
beginning  of  the  next  term.  It  has  been  decided  that  while 
jurisdiction  is  theoretically  in  the  Federal  Court  from  the 
time  of  filing  the  petition  and  bond,  such  Court  has  no  power 
to  proceed  with  the  case  until  such  transcript  is  filed.^  The 
better  reason,  if  not  the  weight  of  authority,  favors  the  view 
that  the  jurisdiction  of  the  Federal  Court,  for  all  purposes, 
is  complete,  and  its  power  to  proceed  perfect,  as  soon  as  the 
copy  of  the  record  of  the  State  court  is  filed,  even  before  the 
first  day  of  the  next  session.'*  Several  cases  assume  the  true 
rule  to  be  that  the  Federal  Court  may  make  preliminary 
orders,  such  as  granting  or  dissolving  a  temporary  injunction 
or  an  attachment,  but  cannot  remand  the  suit  or  try  the  cause 
at  the  current  terra — that  a  hearing  upon  the  merits  must 
await  "  the  first  day  of  its  then  next  session."  ^     Judge  Ham- 


2  Ante  §  182. 

*"The  entering  of  the  copy  of 
the  record  in  the  Circuit  Court  is 
necessary  to  enable  that  Court  to 
proceed,  but  its  jurisdiction  at- 
taches when,  under  the  law,  it  be- 
comes the  duty  of  the  State  court 
to  'proceed  no  further.'  .  .  . 
The  jurisdiction  is  changed  when 
the  removal  is  demanded  in  proper 
form  and  a  case  for  removal  made. 
Proceedings  in  the  Circuit  Court 
may  begin  when  the  copy  is  en- 
tered. .  .  .  The  entering  of  the 
record  is  necessary  for  that,  but 
not  for  the  transfer  of  jurisdiction. 
The  State  court  must  stop  when 
the  petition  and  security  are  pre- 
sented, and  the  Circuit  Court  go 
on  when  the  record  is  entered 
there,  which  is,  in  effect,  docketing 
the  cause."  Baltimore  &  O.  R. 
Co.  V.  Koontz,  104  U.  S.  5,  26  L. 
643. 

Tliis  case  is  approved  in 

Cceur  D'Alene  Ry.  &  Nav.  Co.  v. 


Spalding,  35  C.  C.  A.  295,  93  Fed. 
280. 

*  Anderson  v.  Appleton,  32  Fed. 
855; 

Torrent  v.  S.  K.  Martin  Lumber 
Co.,  37  Fed.  727; 

Delbanco  v.  Singletary,  40  Fed. 
177,  14  Sawy.  124; 

Mills  V.  Newell,  41  Fed.  529; 

Thompson  v.  Chicago,  St.  P.  & 
K.  C.  Ry.  Co.,  60  Fed.  773; 

Chiatovich  v.  Hanchett,  78  Fed. 
193; 

Consolidated  Traction  Co.  v. 
Guarantors'  Liability  &  I.  Co.,  78 
Fed.  657; 

Hartford  &  C.  W.  R.  Co.  v.  Mon- 
tague, 94  Fed.  227. 

5  In  re  Barnesville  &  M.  Ry.  Co., 
4  Fed.  10,  2  McCr.  216; 

New  Orleans  City  R.  Co.  v.  Cres- 
cent City  R.  Co.,  5  Fed.  160; 

Portland  v.  Oregonian  Ry.  Co., 
6  F(h1.  321,  7  Sawy.  122; 

Texas  &  St.  L.  Ry.  Co.  v.  Rust, 
17  Fed.  275,  5  McCr.  348; 
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mond,  in  carefully  prepared  opinions,  has  expressed  the  view- 
that  the  Federal  Court  acquires  complete  jurisdiction  when 
the  transcript  is  filed  therein,  if  not  before,  and,  in  the  exer- 
cise of  such  jurisdiction,  may  grant  provisional  remedies  or 
remand  the  suit  before  the  beginning  of  the  next  term   but 

should  not  ordinarily  hear  the  case  upon  its  merits upon 

the  same  principle  that  if  the  suit  were  begun  in  the  Federal 
Court  it  should  not  be  tried  before  the  return  day  of  the 
summons.^ 


Kansas  City  &  T.  Ky.  Co.  v.  In- 
terstate Lumber  Co.,  36  Fed.  9. 

The  question  under  discussion  is 
mooted  but  not  decided  in 

Frink  v.  Blackinton  Co.,  80  Fed. 
306. 

Some  cases  decide  that  the  Fed- 
eral Court  may  take  jurisdiction 
for  the  purpose  of  administering 
provisional  remedies,  without  it 
being  necessary  to  decide  whether 
the  Court  has  broader  jurisdiction. 

Mahoney  Min.  Co.  v.  Bennett,  16 
Fed.  Cas.  495,  4  Sawy.  289,  1  San 
Fran.  Law  J.  33; 


Commercial  &  Sav.  Bank  v.  Cor- 
bett,  6  Fed.  Cas.  214,  5  Savvy.  172. 

It  has  been  held  that  the  Federal 
Court  can  compel  the  parties  to 
perfect  the  issues  at  the  current 
term  but  not  to  try  the  issues. 

Judge  V.  Anderson,  19  Fed.  885. 

^  Hamilton  V.  Fowler,  83  Fed.  321; 

Ryder  v.  Bateman,  93  Fed.  16. 

Compare  decision  of  Judge 
Wheeler  in 

Champlain  Const.  Co.  v.  O'Brien, 
104  Fed.  930. 
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CHAPTER  XIII. 


PREJUDICE  AND  LOCAL  ESTFLUENCE. 


§  185.  A  petition  for  removal  for  prejudice  or  local  in- 
flueuce  must  be  llletl  in  the  Circuit  Court  of  the  United 
States  and  not  in  the  State  court  in  which  the  suit  is  pend- 
ing.— The  clause  of  the  statute  as  to  removals  for  prejudice 
or  local  influence  1  is  very  ambiguous,  its  meaning  obscure, 
and  its  construction  by  different  Courts,  in  many  respects, 
most  contradictory.^ 

Upon  one  subject,  however,  there  seems  to  be  unanimity 
of  opinion.  Proceedings  for  removal  thereunder  must  be  had 
in  the  Circuit  Court  of  the  United  States  and  not  in  the  State 
court.  The  statute  ^  providing  for  filing  a  petition  for  re- 
moval in  the  State  court  expressly  excepts  from  its  operation 
"  such  cases  as  are  provided  for  in  the  last  clause  "  of  the  re- 


§  185. 

^  Ante  §  7,  which  is  here  re-quoted 
for  convenient  reference: 

"  And  where  a  suit  is  now  pend- 
ing, or  may  be  hereafter  brought, 
in  any  State  court,  in  which  there 
is  a  controversy  between  a  citizen 
of  the  State  in  which  the  suit  is 
brought  and  a  citizen  of  another 
State,  any  defendant,  being  such 
citizen  of  another  State,  may  re- 
move such  suit  into  the  Circuit 
Court  of  the  United  States  for  the 
proper  District,  at  any  time  before 
the  trial  thereof,  when  it  shall  be 
made  to  appear  to  said  Circuit 
Court  that  from  prejudice  or  local 
influence  he  will  not  be  able  to  ob- 
tain justice  in  such  State  court,  or 
in  any  other  State  court  to  which 
the  said  defendant  may,  under  the 
laws  of  the  State,  have  the  right, 
on  account  of  such  prejudice  or 


local  influence,  to  remove  said 
cause: 

^'Provided,  That  if  it  further  ap- 
pear that  said  suit  can  be  fully  and 
justly  determined  as  to  the  other 
defendants  in  the  State  court,  with- 
out being  affected  by  sucli  preju- 
dice or  local  influence,  and  that  no 
party  to  the  suit  will  be  prejudiced 
by  a  separation  of  the  parties,  said 
Circuit  Court  may  direct  the  suit 
to  be  remanded,  so  far  as  relates  to 
such  other  defendants,  to  the  State 
court,  to  be  proceeded  with  there- 
in."    25  St.  L.  433,  1  Supp.  611. 

2  The  "  unsettled  points"  arising 
on  this  act  "  have  given  the  Judges 
so  great  a  burden  of  difficulty  and 
doubt."  Minnick  v.  Union  Ins. 
Co.,  40  Fed.  369. 

Compare  article  by  E.  F.  Ware, 
30  Cent.  Law  J.  29. 

^Ante  §8. 
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moval  section,  being  the  clause  quoted  in  a  preceding  note.* 
As  there  is  no  authority  of  law  for  liling  in  the  State  court  a 
petition  for  removal  on  the  ground  of  prejudice  or  local  inilu- 
ence,  a  petition  so  filed  should  be  denied  by  the  State  court.'' 
An  order  of  removal  made  by  a  State  court  upon  such  a  pe- 
tition is  void.^ 

Although  the  statute  does  not,  in  terms,  require  a  peti- 
tion for  such  removal  to  be  filed  in  the  Circuit  Court  of  tlie 
United  States,  or  regulate  the  practice  in  such  cases,  the  de- 
ficiencies of  the  statute,  in  this  respect,  have  been,  in  a  meas- 
ure, supplied  by  the  decisions  of  the  Couits.  A  defendant 
wishing  to  remove  a  suit  under  this  clause  of  the  statute 
should  file  a  petition  for  such  removal  in  the  Circuit  Court  of 
the  United  States  for  the  District  in  wliich  the  cause  is  pend- 
ing in  the  State  court.' 

§  186.  The  petition  for  removal  should  plei?(l  the  facts 
entitling  the  petitioner  to  remove  the  suit  for  prejudice 
or  local  influence. — A  petition  for  the  removal  of  a  suit  from 
a  State  court  to  a  Circuit  Court  of  the  United  States  on  tlie 
ground  of  prejudice  or  local  influence  should  directly  and 
positively  plead  the  facts  entitling  the  petitioner  to  a  removal. 


*  Ante  note  1  to  this  section. 

5  Mason  v.  Interstate  Con.  St.  Ry. 
Co.,  170  Mass.  382,  49  N.  E.  645; 

Blackwell  v.  Lynchburg  &  D.  R. 
Co.,  107  N.  C.  217,  12  S.  E.  133; 

Williams  v.  Southern  Bell  Tel. 
&  T.  Co.,  116  N.  C.  558,  21  S.  E. 
298; 

Rome  &  C.  Const.  Co.  v.  Smith, 
84  Ga.  238.  10  S.  E.  728. 

6 "The  State  court  had  no  au- 
thority, either  under  State  or  Fed- 
eral law,  to  make  the  order  when  it 
did,  and  it  was  therefore  void." 
Tod  V.  Cleveland  &  M.  V.  Ry.  Co., 
22  U.  S.  App.  707,  12  C.  C.  A.  521, 
65  Fed.  145. 

^  McDonnell  v.  Jordan,  178  U.  S. 
229,  20  Sup.  Ct.  886,  44  L.  1048; 

Schwenk  v.  Strantj,  19  U.  S.  App. 
300,  8  C.  C.  A.  92,  59  Fed.  209; 

Whelan  y.  New  York,  L.  E.  &  W. 


R.  Co.,  35  Fed.  849,  854,  1  L.  R.  A. 
65; 

Southworth  v.  Reid,  36  Fed.  451; 

Kaitel  v.  Wylie,  38  Fed.  865; 

Minnickt).  Union  Ins.  Co.,  40  Fed. 
369; 

Hall  V.  Chattanooga  Agricultural 
Works,  48  Fed.  599; 

Bonner  v.  Meikle,  77  Fed.  485. 

It  has  been  held  a  petition  to  the 
Federal  Court  is  not  jurisdictional; 
that  a  petition  may  be  filed  in  the 
State  court  as  a  notice  to  that  cuurt 
and  a  certified  copy  thereof  filed  in 
the  Federal  Court. 

Short  V.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  33  Fed.  114,  34  Fed.  225. 

It  has  been  held,  too,  that  a  State 
court  may  refuse,  without  error,  to 
postpone  the  trial  of  a  suit  to  ena- 
ble the  defendant  to  petition  the 
Federal  Court  for  a  removal. 
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It  should  state  the  character  of  the  action  and  give  the  sub- 
stance of  the  complaint  or  declaration  filed  by  the  plaintiff, 
in  order  that  it  may  appear  to  the  Circuit  Court  of  the  United 
States  that  the  general  subject-matter  of  the  suit  is  within 
its  original  jurisdiction  under  the  first  section^  of  the  removal 
act.2 

The  citizenship  of  the  parties  and  the  amount  in  contro- 
versy should  be  pleaded  as  full}'  and  distinctly  as  in  cases 
where  the  petition  for  removal  is  filed  in  the  State  court,'* 
that  it  may  appear  to  the  Circuit  Court  of  the  United  States 
that  the  case  sought  to  be  removed  belongs  to  the  sub-class 
of  cases  removable  for  prejudice  or  local  influence.* 

The  petition  should  allege  that  it  is  filed  in  the  Circuit 
Court  of  the  United  States  before  or  during  the  term  of  the 
State  court  at  which  the  cause  could  first  be  tried  and  before 
the  trial  of  the  cause  in  the  State  court ;  ^  and  it  should  state 
the  time  when  the  suit  was  begun  and  the  proceedings  al- 
ready had  in  the  State  court,  so  that  the  Federal  court  may 
determine  whetlier  tlie  petition  was  filed  at  the  proper  time, 
and  whether  the  suit  has,  in  law,  been  tried.^ 

The  petition  should  specify  the  cause  for  removal — whether 
prejudice  or  local  influence  or  both — upon  which  the  peti- 
tioner relies,  and  plead  the  specific  facts  as  to  such  prejudice 
or  local  influence  which  entitle  the  petitioner  to  a  removal.'^ 
The  petitioner  is  not  required  to  plead  and  prove  both  preju- 


Sparkman  v.  Supreme  Council, 
A.  L.  H.,  —  S.  C.  —  35  S.  E.  391. 

§186. 

^Ante  §  6. 

^Ante  §  63  and  post  §  189. 

^Ante  ch.  X. 

*  Post  §  189. 

ePos<  §187. 

6  Post  §  187,  cases  cited  notes  8, 
9,  10. 

''  Schioenk  v.  Strang,  19  U.  S. 
App.  300,  8  C.  C.  A.  92,  59  Fed. 
209; 

Minnick  v.  Union  Ins.  Co.,  40 
Fed.  369; 

IIalli\  Chattanooga  Agricultural 
Works,  48  Fed.  599 ; 


Collins  V.  Campbell,  62  Fed.  850. 

"The  statute  contains  two 
grounds  of  removal,  i.  e.,  prejudice, 
local  influence.  If  by  reason  of 
the  existence  of  either  ground,  or 
both,  justice  cannot  be  had  in  the 
State  courts,  then  the  right  of  re- 
moval exists.  The  petition,  how- 
ever, should  directly  aver  the 
existence  of  prejudice  against  the 
party  seeking  the  removal,  or  of 
local  influence  exerted  by  the  ad- 
versary party,  and,  as  a  conse- 
quence thereof,  an  inability  to  ob- 
tain justice  in  the  State  court." 
Goldworthy  v.  Chicago,  M.  &  St. 
P.  By.  Co.,  38  Fed.  769. 
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dice  and  local  influence.  He  may  remove  the  suit  upon 
properly  pleading  and  proving  the  existence  of  either,  which 
will  deter  him  from  obtaining  justice  in  a  State  court.*^ 

It  is  the  general  practice  to  verify  pc^titions  for  removal  on 
this  ground,  and  some  of  the  decisions  require  it.^ 

A  denial  by  plaintiff  of  the  allegations  of  a  petition  for 
removal  on  the  ground  of  prejudice  or  local  influence  sliould 
be  direct  and  specific.  A  plea  not  denying  the  fact  of  the 
existence  of  prejudice  or  local  influence  but  denying  the 
petitioner's  belief  of  such  fact  is  insuflicient.^'' 

The  prejudice  or  local  influence  which  will  authorize  a 
removal  must  be  a  prejudice  in  favor  of  the  plaintiff  or  a 
local  influence  exercised  by  him.  Prejudice  or  local  influ- 
ence between  defendants  is  not  sufficient  for  that  purpose. ^^ 


*  Gold  worthy  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  38  Fed.  769,  quoted 
in  preceding  note; 

Smith  V.  Crosby  Lumber  Co.,  46 
Fed.  819; 

Herndon  v.  Southern  R.  Co.,  76 
Fed.  398. 

In 

Neale  v.  Foster,  31   Fed.  53,  12 
Sawy.  424, 
Judge  Deady  said: 

"  The  prejudice  and  local  influ- 
ence mentioned  in  the  statute  is 
not  merely  a  prejudice  or  influence 
primarily  existing  against  the  party 
seeking  a  removal.  It  includes  as 
well  that  prejudice  in  favor  of  his 
adversary  which  may  arise  from 
the  fact  that  he  is  long  resident 
and  favorably  known  in  the  com- 
munity. Then  there  is  the  ele- 
ment of  local  influence,  which 
implies  that  in  a  controversy  be- 
tween a  stranger  and  resident  par- 
ties having  the  power,  through 
wealth,  business  or  social  rela- 
tions, or  personal  popularity,  or 
all  combined,  to  direct  or  materi- 
ally aid  in  the  direction  of  political 
parties,  and  control  the  selection 
of  public  officers  and  the  distribu- 


tion of  party  emoluments,  the  for- 
mer may  be  at  a  great  disadvantage, 
if  not  powerless  to  assert  his  right." 

'■'  Hall  V.  Chattanooga  Agricul- 
tural Works,  48  Fed.  5!)9. 

1*^  "  If  the  plaintiffs  desire  to  raise 
an  issue  of  this  character,  as  to 
the  existence  of  prejudice  or  local 
influence,  the  plea  should  affirm 
that  no  such  local  prejudice  or  in- 
fluence exists  that  would  prevent 
the  defendant  from  obtaining  jus- 
tice in  the  State  courts."  Taylor 
County  V.  Baltimore  &  O.  R.  Co., 
35  Fed.  161,  166. 

11 "  Beyond  doubt,  the  existing 
act,  like  every  act  which  preceded 
it,  does  not  authorize  one  defendant 
to  remove  a  suit  into  the  Circuit 
Court  of  the  United  States  from  a 
State  court,  upon  the  ground  of 
prejudice  or  local  influence  be- 
tween himself  and  other  defend- 
ants. The  whole  object  of  allow- 
ing a  defendant  to  remove  a  suit  or 
controversy  into  the  Circuit  Court 
of  the  United  States  is  to  prevent 
the  plaintiff  from  obtaining  any 
advantage  against,  him  by  reason 
of  jaejudice  or  local  influence. 
Unless  such  prejudice  or  influence 


572 


THE   REMOVAL   OF   CAUSES. 


[§186 


The  prejudice  or  influence  that  is  meant  by  the  statute  is 
personal,  not  judicial.  It  is  no  reason  for  the  removal  of  a 
suit  under  this  clause  of  the  act  that  the  view  of  the  law 
honestly  entertained  by  the  State  court  is  such  that  the  de- 
fendant cannot  succeed  in  the  State  court,  while  the  view 
entertained  by  the  Federal  Court  is  such  that  his  success 
therein  is  assured,  if  he  can  procure  a  removal  of  his  suit 
thereto  from  the  State  court. ^^ 

There  is  no  provision  of  the  statute  requiring  the  petitioner 
for  removal  for  prejudice  or  local  influence  to  file  a  removal 
bond.  It  incidentally  appears  from  the  reports  of  several 
cases  that  the  petitioners  did  file  such  bonds  therein ;  ^^  but 
there  is  no  reported  case  known  to  the  author  in  which  the 
question  of  filing  a  removal  bond  has  been  discussed,  much 
less  held  to  be  necessary. 

Many — it  may  be  all — of  the  Circuit  Courts  of  the  United 
States  have  rules  requiring  every  person  who  institutes  any 
proceeding  therein  to  execute  a  cost  bond.     Wherever  such 


in  favor  of  the  plaintiff  is  alleged 
and  proved,  he  cannot  be  prevented, 
under  the  clause  of  the  existing 
statute  upon  this  subject,  from 
prosecuting  his  suit  against  all  the 
defendants  in  the  court  in  which 
he  originally  brought  it."  Han- 
rick  V.  Hanrick,  153  U.  S.  192,  14 
Sup.  Ct.  835,  38  L.  685. 

12  "  The  '  prejudice  or  local  in- 
fluence '  which  the  law  meant  to 
make  the  grounds  of  removal  may 
relate  to  the  person  of  the  litigant 
or  the  subject-matter  of  the  litiga- 
tion ;  but  in  either  case  there  must 
exist  improper  bias,  partiality, 
unreasonable  predilection,  or  hos- 
tility in  the  local  community  or 
coui-ts,  which  will  work  injustice, 
or  prevent  the  party  seeking  a  re- 
moval from  obtaining  justice. 

"If  in  any  case  a  State  court's 
decision  can  be  made  the  ground  of 
removal,  it  must  be  alleged  and 
shown  that  such  decision  i>ro- 
ceeded,  not  from  error  or  mistake 


of  law,  but  from  that  improper  bias 
or  unreasonable  predilection  which 
constitutes  the  'prejudice'  or 
'local  influence,'  contemplated  by 
the  law."  Adelbert  College  v. 
Toledo,  W.  &  W.  R.  Co.,  47  Fed. 
836,  844. 

13  Pennsylvania  Co.  v.  Bender, 
148  U.  S.  255,  13  Sup.  Ct.  591,  37  L. 
441; 

Tod  V.  Cleveland  &  M.  V.  R.  Co., 
22  U.  S.  App.  707,  12  C.  C.  A.  521, 
65  Fed.  145; 

Adelbert  College  v.  Toledo,  W,  & 
W.  R.  Co.,  47  Fed.  836,  841; 

Hall  V.  Chattanooga  Agricultural 
Works,  48  Fed.  599,  605; 

Turnbull  Wagon  Co.  v.  Linthi- 
cum  Carriage  Co.,  80  Fed.  4; 

Crotts  V.  Southern  R.  Co.,  90 
Fed.  1,  2; 

Parks  V.  Southern  R.  Co.,  90 Fed. 
3,4; 

Anglo-American  Provision  Co.  ». 
Evans,  34  Neb.  44,  51  N.  W.  310. 
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a  rule  is  in  force,  the  petitioner  for  removal  should  eoini)]y 
therewith. ^^ 

§  187.  A  petition  for  the  removal  of  ji  cause  for  prejii- 
dice  or  local  influence  must  be  "filed  before  or  at  the 
term  [of  the  State  court]  at  which  the  cause  could  first 
be  tried  and  before  the  trial  thereof."  i— A  nnioval  for 
prejudice  or  local  influence  must  be  sought  in  the  Fe(leral 
Court  before  the  trial  of  the  cause  in  the  State  court.  The 
language  of  the  statute  is  "at  any  time  before  the  trial 
thereof."  ^ 

The  natural  meaning  of  the  language  seems  to  be  that  such 
a  removal  may  be  sought  at  any  time  before  such  trial ;  that 
it  is  no  bar  to  a  removal  that  a  term  of  the  State  court  has 
passed  at  which  the  cause  might  have  been  tried.''    The  Su- 


"  Possibly  he  might  excuse  him- 
self from  filing  a  cost  bond  by  mak- 
ing the  affidavit  of  poverty  required 
by  the  act  of  July  20,  1892,  27  St. 
L.  252,  2  Supp.  41,  which  literally 
applies  only  to  "  any  citizen  of  the 
United  States,  entitled  to  com- 
mence any  suit  or  action  in  any 
Court  of  the  United  States,"  but 
which  has  been  very  liberally  con- 
strued by  some  Federal  Courts,  and 
held  to  apply  even  to  one  who 
wishes  an  appeal  or  writ  of  error. 

Volk  V.  Sturtevant  Co.,  39  C.  C. 
A.  646,  99  Fed.  532; 

Fuller  V.  Montague,  53  Fed.  206; 

Columb  V.  Webster  Mauuf'g  Co., 
76  Fed.  198; 

Brinkley  v.  Louisville  &  N.  R. 
Co.,  95  Fed.  345,  354, — appeal  de- 
nied for  frivolity,  and  mandamus 
denied.  United  States  ex  rel.  Brink- 
ley  V.  Hammond,  40  C.  C.  A.  689, 
100  Fed.  1006. 

§187. 

1  McDonnell  v.  Jordan,  178  U.  S. 
229,  20  Sup.  Ct.  886,  44  L.  1048. 

^Ante  §  7,  and  §  185,  note  1. 

"  That  ground  [prejudice  or  local 
influence]  the  defendant  is  at  lib- 
erty to  set  up  'at  any  time  before 


the  trial;'  whereas,  by  the  third 
section  of  the  act,  the  right  to  re- 
move, upon  any  other  ground,  will 
be  lost,  if  not  exercised  at  the  time 
or  before  '  the  defendant  is  required 
by  the  laws  of  the  State  or  the  rule 
of  the  State  court'  in  which  the 
suit  is  brought  '  to  answer  or  plead 
to  the  declaration  or  complaint  of 
the  plaintiff.'  "  Malone  v.  Rich- 
mond &  D.  R.  Co.,  35  Fed.  625. 

3 "The  words  'at  any  time  be- 
fore the  trial '  should  be  given  their 
ordinary  meaning,  i.  e.,  'at  any 
time  before  the  first  trial  thereof; ' 
and  up  to  the  time  of  that  first 
trial,  whether  that  occur  at  one 
term  or  another,  the  right  of  re- 
moval under  the  local  prejudice 
clause  remains."  Detroit  v.  De- 
troit City  Ry.  Co.,  54  Fed.  1. 

It  is  too  late  to  procure  a  removal 
on  this  ground  after  a  trial  has 
been  begun  in  the  State  court,  al- 
though the  jury  has  not  been  fully 
selected. 

Anglo-American  Provision  Co.  r. 
Evans,  34  Neb.  44,  51  N.  W.  310. 

Compare  cases  decided  under  the 
act  of  1867,  codified  as  Rev.  St.  §  639, 
cl.  3,  ante  §  7,  note  6: 


574 


THE   REMOVAL   OF   CAUSES. 


[§187 


prerae  Court,  however,  by  construing  the  prejudice  and  local 
influence  clause  of  the  present  statute  in  connection  with 
the  act  of  1875,  §  3,*  has  interpolated  therein  the  requirement 
of  that  act  that  the  petition  for  removal  be  filed  not  only 
"before  the  trial  thereof,"  but  also  *'  before  or  at  the  term  [of 
the  State  court]  at  which  said  cause  could  be  first  tried."  ^ 

The  expression  "  before  the  trial  thereof "  means  before 
the  first  trial  thereof.  The  statute  does  not  authorize  a  re- 
moval after  a  cause  has  been  once  tried,  although  it  may  be 
regularly  pending  in  the  State  court  for  re-trial,  because  the 
jury  failed  to  agree,  or  because  the  verdict  has  been  set 
aside.** 


Fleming  v.  Fire  Ass'n,  76  Ga.  678; 

Adams  Exp.  Co.  v.  Trego,  35  Md. 
47; 

St.  Anthony  Falls  Water  Power 
Co.  V.  King  Wrought  Iron  Bridge 
Co.,  23  Minn.  ISO,  23  Am.  R.  682; 

Watt  V.  White,  46  Tex.  338. 

*  Ante  §8,  note  4. 

5  This  is  substantially  stated  to 
be  the  proper  construction  of  the 
present  act  in  the  opinions  in 

Fisk  V.  Henarie,  142  U.  S.  459,  12 
Sup.  Ct.  207,  35  L.  1080; 

Thurber  v.  Miller,  32  U.  S.  App. 
209,  14  C.  C.  A.  432,  67  Fed.  371. 

The  Circuit  Court  refused  to  fol- 
low this  construction  of  the  law, 
repudiating  it  ns  mere  dlrfum,  in 

Detroit  v.  Detroit  City  R.  Co.,  54 
Fed.  1,  at  pp.  10,  11. 

The  Supreme  Court,  however, 
has  so  distinctly  re-nsserted  it  in 

McDonnell  v.  Jordan,   178  U.  S. 
229,  20  Sup.  Ct.  886,  44  L.  1048, 
that,    although   it   seems   to   be  a 
doubtful  construction,  it  must  be 
accepted  as  the  true  one : 

"In  Fisk  V.  Henarie  [su;»-a],  this 
Coiirt  ruled  that  the  words  in  the 
act  of  March  3,  1887,  as  corrected 
by  the  act  of  August  13,  1888,  '  at 
any  time  before  the  trial  thereof,' 
used  in  regard  to  removals  '  from 


prejudice  or  local  influence,'  re- 
quire the  application  to  remove  to 
be  filed  before  or  at  the  term  at 
which  the  cause  could  first  be 
tried  and  before  the  trial  thereof. 
Tested  by  that  ruling  this  njjplica- 
tion  to  remove  came  too  late." 
McDonnell  v.  Jordan,  supra. 

'^  Fisk  V.  Henarie,  142  U.  S.  459, 
12  Sup.  Ct.  207,  35  L.  1080,  revers- 
ing s.  c,  32  Fed.  417,  13  Sawy.  38; 
s.  c,  35  Fed.  230,  13  Sawy.  318; 

McDonnell  v.  Jordan,  178  U.  S. 
229,  20  Sup.  Ct.  886,  44  L.  1048; 

Farmers'  &  M.  Nat.  Bank  «. 
Schuster,  52  U.  S.  App.  612,  29 
C.  C.  A.  649,  86  Fed.  161; 

Davis  V.  Chicago  &  X.  W.  Ry. 
Co.,  46  Fed.  307. 

There  are  some  decisions  to  the 
contrary,  holding  that  the  final 
trial  is  meant,  based  upon  Fisk  v. 
Henarie,  supra,  at  Circuit,  and  ren- 
dered before  the  reversal  of  that 
case  bj^  the  Supreme  Court, — 

Whelan  v.  New  York,  L.  E.  & 
W.  R.  Co.,  35  Fed.  849,  858,  1 
L.  R.  A.  65; 

Huskins  v.  Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.,  37  Fed.  504,  3  L.  R.  A. 
545; 

Brodhead  v.  Shoemaker,  44  Fed. 
518,  523,  11  L.  R.  A.  567,— 


§187] 


PREJUDICE  AND  LOCAL  INFLUENCE. 


575 


The  question  as  to  what  is  a  trial  has  been  briefly  noticed 
in  a  preceding  section."  A  trial  of  an  issue  of  law  is  as 
effective  to  bar  a  removal  as  a  trial  of  an  issue  of  fact.  The 
hearing  of  a  demurrer  to  a  complaint  for  want  of  sufficient 
facts  to  constitute  a  cause  of  action,^  or  the  liearing  of  a 
motion  involving  the  merits  of  the  action,  is  a  trial ; "  so  is 
the  hearing  of  a  demurrer  to  the  defendant's  answer  and 
cross-petition.^'^ 


all  of  which  are  overthrown  upon 
this  question  by  the  decision  of  tlie 
Supreme  Court  in  Fisk  v.  Heniirie, 
supra. 

One  subsequent  case  may  be 
noted,  but  the  question  is  not  dis- 
cussed : 

Franz  v.  Wahl,  81  Fed.  9,  reversed 
■without  deciding  the  question  of 
time,  Waiil  v.  Franz,  40  C.  C.  A. 
638,  100  Fed.  680,  49  L.  R.  A.  62. 
"!  Aiite  §  153,  auth.  notes  16,  17. 
"  Fisk  V.  Uenarie,  142  U.  S.  459, 
12  Sup.  Ct.  207,  35  L.  1080; 

Lookout  Mountain  R.  Co.  v. 
Houston,  32  Fed.  711; 

Hobart  v.  Illinois  Cent.  B.  Co., 
81  Fed.  5,  quoted  below  in  this 
note  and  in  note  11; 

Maher  v.  Tower  Hotel  Co.,  94 
Fed.  225. 

The     following     cases    decided 
under  the  act  of  1875  are  in  point: 
Alley  V.  Nott,   111  U.  S.  472,   4 
Sup.  Ct.  495,  28  L.  491; 

Scharff  v.  Levy,  112  U.  S.  711, 
5  Sup.  Ct.  360,  28  L.  825; 

Gregory  v.  Hartley,  113  U.  S.  742, 
5  Sup.  Ct.  743,  28  L.  1150; 

Laidly  v.  Huntington,  121  U.  S. 
179,  7  Sup.  Ct.  855,  30  L.  883; 

Boyd  V.  Gill,  19  Fed.  145,  21 
Blatchf.  543; 

Wilson  15.  Rock  Island  Paper  Co., 
20  Fed.  705. 

In  Hobart  V.  Illinois  Cent.  R.  Co., 
supra,  the  Court  quotes  from  Alley 
V.  Nott,  supra,  the  following  lan- 
guage and  applies  it  to  the  present 
act: 


"  A  demurrer  to  a  complaint  be- 
cause it  does  not  state  facts  sufli- 
cient  to  constitute  a  cause  of  action 
is  equivalent  to  a  general  demurrer 
to  a  declaration  at  common   law, 
and   raises  an   issue   which,   when 
tried,   will  finally  dispose   of   the 
case  as  stated   in  the  complaint,  (»n 
its  merits,  unless  leave  to  amend  or 
plead  over   is  granted.     The  trial 
of  such  an  issue  is  the  trial  of  the 
cause    as    a    cause,    and   not   the 
settlement  of  a  more  matter  of  form 
in    proceeding.     There  can   be  no 
other  trial,  except  at  the  discretion 
of  the  court,  and,  if  final  judgment 
is  entered  on  the  demurrer,  it  will 
be    a  final  determination    of    the 
rights  of  the  parties,  which  can  be 
pleaded  in  bar  to  any  other   suit 
for  the  same  cause  of  action.  Under 
such  circumstances,  the  trial  of  an 
issue  raised  by  a  demurrer  which 
involves  the  merits  of  the  action  is, 
in  our  opinion,  a  trial  of  the  action, 
within  the  meaning  of  the  act  of 
March  3,  1875." 

Contra,  underact  of  1887-8: 
Whelan  v.  New  York,  L.  E.  &  W. 
R.  Co.,  35  Fed.  849,  858,  1  L.  R.  A. 
65. 

9  Chicago,  I.  &  N.  P.  R.  Co.  v. 
Minnesota  &  N.  W.  R.  Co.,  29  Fed. 
337. 

Compare 

Richards  v.  Rock  Rapids,  31  Fed. 
505, 
where  the  same  is  in  effect  decided. 

10  Meyer  u.  Norton,  9  Fed.  433. 
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The  effect  of  amendments  of  tlie  pleadings  upon  the  right 
to  remove  for  prejudice  or  local  influence  is  the  same  as  in 
other  cases.  Ordinarily  the  time  to  remove  is  not  extended, 
or  an  expired  right  to  remove  restored,  by  the  filing  of  an 
amended  complaint.^^ 

It  has  been  held  that  a  petition  for  removal  on  the  ground 
of  prejudice  or  local  influence  may  be  amended.^  and  one 
case  contains  a  dictum  to  the  effect  that  a  second  petition 
for  such  removal  might  be  filed.^ 

§  188.  Possibly  (but  probably  not)  a  single  defendant 
who  is  a  citizen  of  another  State  and  interested  in  the  con- 
troversy may  remove  a  suit  for  prejudice  or  local  influence. 
No  plaintiff  can  remove  a  suit  for  such  cause. — When  a 
petition  is  filed  in  a  State  court  for  a  removal  for  diverse 
citizenship,  aU  of  the  defendants  (who  have  been  served  with 
process  or  who  have  appeared)  must  join  therein.^  This  rule 
does  not  apply,  some  of  the  Courts  say,  where  a  removal  is 
sought  by  an  order  of  a  Federal  Court  because  of  prejudice 
or  local  influence.  By  the  terms  of  the  act,-  "  any  defendant 
being  such  citizen  of  another  State  may  remove  "  a  suit  (if 
it  belongs  to  the  class  that  are  removable  at  aU)  for  such  a 
cause  ;  but  the  statute  is  held  in  one  case  to  mean,  if  a  single 
defendant  may  remove  a  suit,  that  the  removing  defendant 
must  have  an  interest  in  the  controversy.^ 

It  has  been  held  at  Circuit  that  it  is  not  necessary  for  all 
of  the  defendants,  where  there  are  more  than  one,  to  join  in 

^^n^€§1.57.  I      i^Hall   r.   Chattanooga    Agricul- 

"  Under  the    provisions    of    the    tural  Works,  48  Fed.  599,  605. 
acts  of  1887-88,  a  party  defendant,  !      i3  Bradley  r.  Ohio  R.  &  C.  Ey.  Co., 
having  the  right  of  removal,  must    78  Fed.  387, 388-9. 
determine    before    a   trial  is  had !      §  188. 
whether  he  ■will  remove  the  case,  i      i  Ante  §  1.50. 
or  submit  it  to  the  State  court.     If  {     -  Ante  §  7,  and  §  18-5,  note  1. 
he  elects  to  bring  it  to  a  trial,  upon  I      ^ '^  Ajuy   defendant,   being    such 
a  demurrer  or  otherwise,  before  the  [  citizen  of  another  State,  may  re- 
State  court,  he  cannot  thereafter   move :  but  it  is   essential  that  a 
exercise  the   right   of  removal  in   controversy  should  exist  between 


that  case,  no  matter  what  changes 
may  be  made  in  the  issues  therein 
by  amendment  or  otherwise. "  Ho- 
bart  c.  niinois  Cent.  R.  Co.,  81 
Fed.  5. 


such  citizen  of  another  State  and 
citizens  of  the  State  in  which  suit 
is  brought."  Chief  Justice  Ftiller, 
in  Wilder  r.  Virginia,  T.  &  C.  S.  & 
1.  Co.,  46  Fed.  676,  682. 
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the  petition  for  removal  for  prejudice  or  local  influence.* 
The  preceding  act,  as  construed  by  the  Supreme  Court,  re- 
quired that  all  the  defendants  should  join  in  a  petition  for 
removal  for  prejudice  or  local  influence,  and  the  Supreme 
Court  has  treated  the  question  whether  the  present  act  should 
not  receive  the  same  construction  as  an  unsettled  and  doubt- 
ful one.^ 

Whether  a  suit  must  be  wholly  between  a  citizen  or  citi- 
zens of  the  State  where  the  suit  is  brought  on  one  side  and 
a  citizen  or  citizens  of  another  State  or  States  on  the  other 
to  make  it  removable,  is  discussed  in  a  subsequent  section.* 

A  plaintiff  has  no  right  to  remove  a  suit  because  of  prej- 
udice or  local  influence." 

§  189.  The  cases  removable  on  account  of  prejudice 
or  local  influeuce  are  a  sub-class  of  those  removable  for 
diverse  eitizeusliip. — The  Circuit  Courts  of  the  United 
States   are  divided   in   opinion   as   to  whether   the  fourth 


i Dictum  in  Roraback  r.  Pennsyl- 
vania Co.,  42  Fed.  420,  quoted  post 
§189,  note  4; 

Decision  in  Haire  v.  RomeR.  Co., 
57  Fed.  321; 

Decision  in  Bonner  v.  Meikle,  77 
Fed.  485. 

^Haniick  r.  Haniick,  153  U.  S. 
192,  14  Sup.  Ct.  835,  38  L.  685. 

Considering  the  language  there 
used  and  the  general  tendency  of 
the  Supreme  Court,  as  now  consti- 
tuted, to  restrict,  rather  than  en- 
large, the  right  of  removal,  the 
probabilities  are  that  such  Court 
will  hold,  conti-ary  to  the  Circuit 
Court  decisions,  that  all  the  de- 
fendants, where  there  are  more 
than  one,  must  join  in  the  petition 
for  removal  for  prejudice  or  local 
influence. 

That  is  the  more  reasonable  con- 
struction of  the  language  used  in 
the  present  statute,  and  accords 
with  the  general  purpose  of  the 
act  to  restrict,  rather  than  enlarge, 
the     jurisdiction    of     the    Circuit 

37 


Courts.  This  general  subject  is 
further  discussed  in  the  notes  to 
§  189  post.  It  is  there  attempted 
to  be  shown  that  there  is  no  suffi- 
cient reason  for  placing  upon  the 
language  of  the  present  act  a  con- 
struction which  will  permit  a  sin- 
gle defendant  to  remove  a  suit, 
contrary  to  the  rule  adopted  under 
very  similar  language  of  the  prior 
acts. 

6  Pos<§  189. 

"  Tullock  r.  Webster  County,  40 
Fed.  706; 

Campbell  v.  Collins,  62  Fed.  849; 

Meyer  Bros.  Drug  Co.  v.  Maim, 
47  Kan.  762,  28  Pac.  1011. 

Contra, 

Dictum  in  Hills  r.  Richmond  & 
D.  R.  Co.,  33  Fed.  81. 

It  has  been  held  that  a  plaintiff 
becomes  a  defendant  by  the  filing 
of  a  counter-claim  or  cross-com- 
plaint by  the  defendant  and  as  such 
entitled  to  remove  the  suit. 

Carson  &  R.  Lumber  Co.  v.  Holtz- 
claw,  39  Fed.  578; 
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clause  of  the  section  of  the  removal  act  ^ — providing  for  re- 
movals for  prejudice  or  local  influence — describes  an  entirely 
independent  class  of  cases  or  whether  it  describes  merely  a 
sub-class  of  the  cases  already  described  in  the  clause  provid- 
ing for  removals  for  diverse  citizenship.  The  general  rule 
is  well  established  that,  to  be  removable,  especially  under 
clauses  one  or  two  of  amended  section  two,  a  suit  must  be 
within  the  original  jurisdiction  of  a  Circuit  Court  under 
amended  section  one.^ 

The  leading  case  at  Circuit  holding  that  clause  four  is  an 
independent  clause,  not  limited  by  the  restriction  of  juris- 
diction by  removal  to  cases  of  which  the  Circuit  Courts  of 
the  United  States  have  original  jurisdiction  under  the  pre- 
ceding section,  expressly  contained  in  clauses  one  and  two, 
was  decided  by  Judge  (afterwards  Justice)  Jackson.^     The 


Walcott  V.  Watson,  46  Fed.  529. 

My  disapproval  of  the  theory  of 
these  cases  has  been  expressed 
ante  §  148. 

§189. 

^Ante  §  7,  and  ante  §  185,  note  1. 

2  Ante  §63. 

sWhelan  v.  New  York,  L.  E.  & 
W.  R.  Co.,  35  Fed.  849,  1  L.  R.  A. 
65, 
wherein  it  is  said: 

"  The  clause  under  consideration 
is  a  distinct,  separate,  and  inde- 
pendent provision  referring  to  a 
class  of  cases  not  embraced  in  or 
covered  by  the  three  preceding 
clauses  of  amended  section  2. 
.  .  .It  is  argued  by  counsel 
for  plaintiffs  that,  inasmuch  as 
this  Court  could  not  have  taken 
original  jurisdiction  of  this  case, 
it  cannot  acquire  such  jurisdiction 
by  removal  at  the  instance  of  one 
defendant  in  the  suit.  This  posi- 
tion is  fully  met  and  answered  in 
the  case  of  Gaines  i\  Fuentes,  92 
U.  S.  10,  23  L.  524  "—in  which  the 
Court  held  that  jurisdiction  by  re- 
moval under  the  act  of  1867  was 


not  confined  to  cases  of  which  the 
Circuit  Courts  of  the  United  States 
had  original  jurisdiction. 

The  same  idea  is  thus  expressed 
by  Judge  Key  in 

Huskins  v.  Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.,  37  Fed.  504,  507,  3 
L.  R.  A.  545 : 

"The  fourth  clause  of  section  2, 
act  of  March  3, 18S7,  is  wide-reach- 
ing in  its  changes  of  the  law  pre- 
viously existing.  It  enlarges  its 
scope  in  almost  every  direction  but 
one.  It  does  not  allow  a  plaintiff 
to  remove  his  suit.  It  embraces 
all  controversies  between  citizens 
of  different  States  without  regard 
to  amount.  It  permits  or  author- 
izes removal,  though  some  of  the 
defendants  may  be  residents,  or 
citizens  rather,  of  the  State  in 
which  the  plaintiff  resides.  Any 
defendant,  being  a  non-resident 
may  remove  the  suit.  '  It  extends 
to  all  controversies,  without  regard 
to  amount;  to  all  suits,  whether 
they  can  be  estimated  in  dollars 
and  cents.'  Speer,  Rem.  Causes, 
62." 
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leading  case,  at  Circuit,  liolding  that  a  suit  must  be  one  of 
which  a  Circuit  Court  of  the  United  States  could  tiike  orig- 
inal jurisdiction  under  section  one  to  make  it  removable 
thereto  under  clause  4  of  section  two  on  the  ground  of 
prejudice  or  local  influence,  was  decided  by  Justice  Harlan.* 
The  Supreme  Court  has  decided  in  general  terms  that  the  lat- 
ter theory  is  correct.^     It  has  specifically  decided  that  the  sura 


On  the  next  page  of  Fed.,  the 
view  is  approved  that  the  right  to 
remove  is  extended  to  suits  for 
divorce  and  writs  of  habeas  corpus  ; 
and  this  is  the  logical  result  of  the 
theory  that  clause  4  is  an  independ- 
ent clause. 

Other  cases  at  Circuit  proceed 
upon  the  same  doctrine. 

McDermott  v.  Chicago  &  N.  "W. 
R.  Co.,  38  Fed.  529,  3  L.  R.  A.  455; 

Frishman  v.  Insurance  Cos.,  41 
Fed.  449. 

*  Malone  v.   Richmond  &  D.  R. 
Co.,  .35  Fed.  625, 
where  this  language  is  used: 

"  The  clauses  of  the  second  sec- 
tion of  the  act  of  1887,  defining  the 
different  kinds  of  suits  that  may  be 
removed,  presei-ve  the  same  ele- 
ment of  the  value  of  the  matter 
in  dispute  as  is  found  in  the  first 
section,  relating  to  the  original 
jurisdiction  of  the  Circuit  Courts. 
This  is  done  by  the  provision  giv- 
ing the  right  of  removal  in  suits 
'of  which  the  Circuit  Courts  of 
the  United  States  are  given  original 
jurisdiction  by  the  preceding  [first] 
section.'  .  .  .  The  first  clauses 
of  section  2  describe,  as  to  their 
subject-matter  and  the  character 
of  the  parties,  certain  suits  which 
may  be  removed  from  the  State 
courts  to  the  (Circuit  Courts  of  the 
United  States.  .  .  .  The  sub- 
sequent clause,  relating  to  preju- 
dice and  local  influence,  does  not 
describe  a  new  class  of  suits,  re- 


movable from  the  State  courts,  but 
only  specifies  a  distinct  ground  for 
removing  one  class  of  suits  previ- 
ously defined,  namely,  tliat  class 
in  which  there  is  a  controversy  be- 
tween citizens  of  different  States." 

In 

Roraback  v.  Pennsylvania  Co., 
42  Fed.  420, 

Judge  Wallace  cited  with  approval 
Malone  v.  Richmond  &  D.  It.  Co., 
supra,  and  continued: 

"I  think  it  was  the  intention  of 
Congress  to  place  the  right  of  re- 
moval for  local  prejudice  upon  the 
jurisdictional  basis  of  all  other  re- 
movable controversies,  discriminat- 
ing in  favor  of  the  defendant  only 
as  to  the  time  of  making  the  ap- 
plication, and  permitting  a  single 
defendant  to  remove." 

Another  Circuit  Court  case  of 
like  import  is 

In  re  Cilley,  58  Fed.  977, 
where  the  question  was  very  care- 
fully considered,  and  jurisdiction 
upon  removal  for  prejudice  or  local 
influence,  of  a  suit  to  probate  a 
will,  the  probate  of  which  was  con- 
tested, was  denied,  upon  the  ground 
that  such  a  suit  is  not  within  the 
original  jurisdiction  of  a  United 
State  Circuit  Court,  and  that  juris- 
diction upon  removal  under  clause  4 
of  §  2  is  confined  to  cases  of  which 
original  jurisdiction  might  be  taken 
under  §  1. 

8 Ex  parte  Pennsylvania  Co.,  137 
U.  S.  451.   11   Sup.  Ct.  141,  34  K 
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or  value  in  dispute  must  exceed  i|2,000,  exclusive  of  interest 
and  costs,  to  warrant  a  removal  for  prejudice  or  local  influ- 

and   consists  of  coutroversies   be- 


738,  approving  Malone  v.  Rich- 
mond &  D.  R.  Co.,  35  Fed.  625,  and 
Roiaback  v.  Pennsylvania  Co.,  42 
Fed.  420,  both  of  which  are  quoted 
in  note  4  to  this  section. 

A  quotation  stating  this  doctrine 
has  ah-eady  been  made  from  Ex 
parte    Pennsylvania      Co.,     supra. 

Ante  §  81,  note  16. 

There  are  decisions  of  two  Circuit 
Court  of  Appeals  to  the  same  ef- 
fect.    In  one  case  it  is  said: 

"  The  first  section  of  the  act  of 
March  3,  1887,  defines  the  general 
jurisdiction  of  the  Circuit  Courts  in 
suits  originally  brought  there,  and, 
in  respect  to  the  value  of  the  sub- 
ject-matter, requires  that  it  shall 
exceed  the  sum  of  $2,000,  besides 
interest  and  costs.  By  the  second 
section,  provision  is  made  for  the 
removal  by  defendants  from  State 
courts  of  cases  of  the  same  general 
character.  The  cases  made  remov- 
able by  this  section  are  divided  into 
four  classes.  The  first  and  second 
classes,  taken  together,  cover  gen- 
erally all  cases  of  which  original 
jurisdiction  is  given  by  section  1; 
and  in  these  it  is  necessary  that  all 
the  defendants,  if  there  be  more 
than  one,  join  in  the  removal.  The 
third  class  is  of  cases  of  the  same 
description  as  those  included  in 
classes  1  and  2,  but  it  is  a  sub- 
class as  respects  them,  consisting 
of  cases  included  in  the  former 
classes,  in  which  part  of  the  defend- 
ants are  citizens  of  different  States 
from  that  of  the  plaintiff,  and  have 
a  separable  controversy.  In  these 
the  defendant  or  defendants  in  that 
controversy  may  remove  the  suit 
without  joining  co-defendants.  The 
fourth  class  is  also  a  special  class 
of  cases  included  in  classes  1  and  2, 


tween  citizens  of  different  States, 
in  which  justice  cannot  be  obtained 
in  the  State  courts,  on  account  of 
prejudice  and  local  influence.  The 
first  and  second  clauses  of  this  sec- 
tion expressly  refer  to  section  1  for 
the  elements  of  jurisdiction.  The 
third  refers  to  tlie  first  two,  of 
which  it  is  a  sub-class;  and,  al- 
though the  reference  in  the  fourth 
clause  is  not  quite  so  distinct,  it  is 
held  by  the  Supreme  Court,  in  the 
case  of  In  re  Pennsylvania  Co.,  137 
U.  S.  451,  11  Sup.  Ct.  141,  34  L.  738, 
that  the  words  '  and  where,'  with 
which  the  fourth  clause  com- 
mences, are  equivalent  to  the  words 
'  and  when  in  any  such  case,'  in  the 
third  clause.  Thus,  the  essentials 
of  the  jurisdiction  in  removal  cases 
conferred  by  section  2  appear  to  be 
identical  with  those  in  original 
cases  as  defined  in  the  first  section 
(with  certain  conditions  added  by 
the  third  and  fourth  clauses  of  sec- 
tion 2);  and  one  of  those  essentials 
is  that  the  controversy  must  in- 
volve a  sum  exceeding  $2,000.  In 
re  Pennsylvania  Co.,  above  cited." 
Tod  V.  Cleveland  &  M.  V.  R.  Co., 
22  U.  S.  App.  707,  12  C.  C.  A.  521, 
65  Fed.  145,  decided  by  the  Circuit 
Court  of  Appeals  for  the  Sixth  Cir- 
cuit. 

The  other  case  was  an  action  to 
probate  a  will,  and  such  probate 
was  contested  on  the  ground  that 
the  will  was  executed  through 
fraud  and  undue  influence.  It  was 
removed  to  the  Federal  Court  from 
a  State  circuit  court  (to  which  it 
had  been  appealed  from  a  probate 
court)  on  the  ground  of  prejudice 
and   local   influence  which  would 
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ence,  that  being  a  condition  precedent  to  original  jurisdic- 
tion under  the  preceding  section.*^  Notwithstanding  the 
general  language  of  the  Supreme  Court  to  the  effect  that  a 
suit  must  be  one  of  which  a  Circuit  Court  might  take  orig- 
inal jurisdiction  under  the  first  section "  of  the  act  of  1875 
as  amended  by  the  act  of  1887-8  to  warrant  a  removal  for 
prejudice  or  local  influence,  there  are  subsequent  decisions 


prevent  a  fair  trial  in  the  State 
court. 

Franz  v.  Wahl,  81  Fed.  9. 

The  opinion  of  the  Circuit  Court 
of  Appeals  upon  the  question 
whether  a  suit  to  probate  or  contest 
a  will  is  "  a  suit  of  a  civil  nature  at 
common  law  or  in  equity"  is  very 
elaborate,  and  the  question  is  an- 
swered in  the  negative. 

Compare  ante  §  ")7. 

Upon  the  point  to  which  the  case 
is  here  cited,  the  Circuit  Court  of 
Appeals  said: 

"  In  Mexican  Nat.  Railroad  Co.  v. 
Davidson,  157  U.  S.  201,  15  Sup.  Ct. 
563,  39  L.  672,  it  was  distinctly  held 
that  under  §  2  of  the  act  of  March  3, 
1887,  as  cori'Bcted  by  the  act  of  Au- 
gust 13,  1888  (25  Stat.  433),  the  ju- 
risdiction of  a  United  States  Circuit 
Court,  on  removal  by  the  defendant 
from  a  State  court,  is  limited  to 
such  suits  as  might  have  been  origi- 
nally brought  in  the  United  States 
Circuit  Court  by  the  plaintiff  under 
the  first  section  of  that  act.  All 
the  Courts  have  followed  that  de- 
cision, which  is  now  the  settled  law. 
.  .  .  Bearing  in  mind  that  the 
right  to  remove  a  case  from  a  State 
to  the  Federal  Court  depends  upon 
whether  the  suit  might  have  been 
originally  brought  in  the  Federal 
Court,  we  have  concluded  that  the 
question  of  removal  in  this  case  is 
narrowed  down  to  this  one  proposi- 
tion: Is  the  probate  of  a  will  'a 
suit  of  a  civil  nature  at  common 


law  or  in  equity '  ?  .  .  .  Tlie 
conclusion  is  that,  within  the  mean- 
ing of  the  first  and  second  sections 
of  the  judiciary  act  of  1888,  the  pro- 
ceeding for  the  probate  of  a  will  is 
not  a  '  suit  of  a  civil  nature  at  com- 
mon law  or  in  equity; '  and  there- 
fore is  not  removable  either  from 
tlie  probate  court  or  from  the  cir- 
cuit court  [of  the  State]  into  the 
Federal  Court."  Wahl  v.  Franz, 
40  C.  C.  A.  638,  100  Fed.  680,  49  L. 
R.  A.  62,  decided  by  the  Circuit 
Court  of  Appeals  of  the  Eighth 
Circuit, 

Judge  Sanborn  dissented  on  the 
ground  that  the  suit  was  one  within 
the  original  jurisdiction  of  the  Cir- 
cuit Court  of  tlie  United  States, 
but  he  conceded  that  the  suit  would 
not  be  removable  from  the  State 
court,  unless  within  such  original 
jurisdiction  of  the  Federal  Court. 

'■  Ex  parte  Pennsylvania  Co.,  137 
U.  S.  451,  11  Sup.  Ct.  141,  34  L. 
738. 

The  i)oint  in  judgment  in  the 
following  cases  was  also  as  to  the 
monetary  value — over  §2,000 — req- 
uisite to  jurisdiction. 

Tod  V.  Cleveland  &  M.  V.  Ry. 
Co.,  22  U.  S.  App.  707,  12  C.  C.  A. 
521,  65  Fed.  145; 

Malone  v.  Richmond  &  D.  R. 
Co.,  35  Fed.  625; 

Roraback  v.  Pennsylvania  Co., 
42  Fed.  420,  affirmed  in  Ex  parte 
Pennsylvania  Co.,  supra. 

~  Ante  §  6. 
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at  Circuit  holding  that  some  cases  may  be  removed  for 
prejudice  or  local  influence,  of  which  a  Circuit  Court  could 
not  take  original  jurisdiction  under  the  act  of  1887-8  or 
under  any  other  act  of  Congress  that  was  ever  in  force.^ 
The  Supreme  Court  has,  upon  different  occasions,  evaded 
a  re-affirmation  and  the  application  of  the  doctrine  of  its 
earlier  ruling,  which  action  of  tlie  Court  has  served  to  cast 
a  doubt  upon  the  correctness  of  sucli  ruling.^  Notwith- 
standing this  doubt,  I  shall  assume  tlie  correctness  of  the 
decision  of  the  Supreme  Court,  as  it  has  not  been  over- 
thrown. 


8  These  cases  decided  after 

Ex  parte  Pennsylvania  Co.,  IST 
U.  S.  451,  11  Sup.  Ct.  141,  34  L. 
738, 

bold  that  a  suit  may  be  removed 
for  prejudice  or  local  influence 
where  a  part  of  the  defendants  are 
citizens  of  the  same  State  as  the 
plaintiff. 

Hall  r.  Chattanooga  Agricultural 
Works,  48  Fed.  599; 

Detroit  v.  Detroit  City  Ey.  Co., 
54  Fed.  1; 

Haire  v.  Rome  R.  Co.,  57  Fed. 
321; 

Jackson  &  Sharp  Co.  v.  Pearson, 
GO  Fed.  113; 

Bane  v.  Keefer,  66  Fed.  610; 

Bonner  v.  Meikle,  77  Fed.  485. 

None  of  these  cases,  in  the  opin- 
ion of  the  author,  were  removable, 
for  the  reason  that  diverse  citizen- 
ship did  not  exist  between  all  the 
plaintiffs  and  all  the  defendants, 
in  any  one  of  them,  so  as  to  author- 
ize a  Circuit  Court  of  the  United 
States  to  take  original  jurisdiction 
thereof.  The  language  of  clause  4 
of  the  statute  which  is  supposed 
to  create  an  exception  in  favor  of 
their  removability  is  further  con- 
sidered in  note  11  to  this  section. 

In  Rane  v.  Keefer,  suprd,  it  was 
held  that  if  the  suit  be  dismissed  in 


the  Circuit  Court  of  the  United 
States  as  to  the  non-resident  de- 
fendant, the  suit  of  the  plaintiff 
against  the  resident  defendant 
should  be  remanded  to  the  State 
court. 

If,  in  any  case,  a  defendant  who 
is  a  citizen  of  another  State,  has  a 
right  to  remove  a  suit  for  prejudice 
or  local  influence,  in  wliich  there 
is  a  co-defendant  who  is  a  citizen 
of  the  State  in  which  the  suit  is 
brought,  such  right  does  not  ex- 
tend to  a  case  where  the  suit  is 
brought  originally  against  the  resi- 
dent defendant  alone  and  the  non- 
resident voluntarily  intervenes  as  a 
defendant. 

Olds  Wagon  Works  v.  Benedict, 
32  U.  S.  App.  116,  14  C.  C.  A.  285, 
67  Fed.  1. 

Compare  ante  §  135; 

McDonnell  v.  Jordan,  178  U.  S. 
229,  20  Sup.  Ct.  886,  44  L.  1048; 

Farmers'  &  M.  Nat.  Bank  v. 
Schuster,  52  U.  S.  App.  612,  29  C. 
C.  A.  649,  86  Fed.  161. 

9Fisk  V.  Henarie,  142  U.  S.  459, 
12  Sup.  Ct.  207,  35  L.  1080,  revers- 
ing, upon  the  question  of  time  with- 
out discussing  the  right  to  remove, 
s.  c,  32  Fed.  417,  13  Sawy.  38,  and 
s.  c,  35  Fed.  230,  13  Sawy.  318; 

Haurick   v.   Hanrick,    153  U.  S. 
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In  order  to  justify  the  removal  of  a  suit  from  a  State  court 
to  a  Federal  Court  on  the  ground  of  prejudice  or  local  influ- 
ence, the  plaintiff  or  plaintiffs  must  l^e  a  citizen  or  citizens 
of  the  State  in  which  the  suit  is  brought,^"  and  the  defendant 
or  defendants  a  citizen  or  citizens  of  some  other  State  or 
States.  There  is  no  right  to  remove  a  suit  on  this  ground 
when  some  of  the  plaintiffs  are  not  citizens  of  tlie  State  where 
the  suit  is  brought.  Tiiere  is  no  right  to  remove  where  citi- 
zensliip  of  different  States  does  not  exist  between  all  the 
plaintiffs  and  all  the  defendants.  There  is  no  rio-ht  to  re- 
move if  one  or  more  defendants  are  citizens  of  the  State 
where  the  suit  is  brought.^^ 


192,  14  Sup.  Ct.  835,  38  L.  685, 
where  a  decision  of  the  question  is 
expressly  waived. 

WThe  following  cases  decided 
under  the  act  of  1887-8  hold  that 
all  plaintiffs  must  be  citizens  of 
the  State  in  which  the  suit  is 
brought;  if  there  be  an  alien  or  a 
citizen  of  another  State  or  territory 
joined  as  plaintiff,  there  is  no  right 
to  remove  a  cause  for  prejudice  or 
local  influence: 

Thouron  i'.  East  Tennessee,  V.  & 
G.  Ry.  Co.,  38  Fed.  673; 

Cohn  V.  Louisville,  N.  O,  &  T.  R. 
Co.,  39  Fed.  227; 

Rike  V.  Floyd,  42  Fed.  247; 

Niblock  V.  Alexander,  44  Fed. 
306; 

Wilder  v.  Virginia,  T,  &  C.  S.  & 
L  Co.,  46  Fed.  676; 

Adelbert  College  v.  Toledo,  W.  & 
W.  Ry.  Co.,  47  Fed.  836; 

Gann  v.  Northeastern  R.  Co.,  57 
Fed.  417. 

Compare 

Adams  Exp.  Co.  v.  Trego,  35  Md. 
47; 

Hartford  Fire  Ins.  Co.  v.  Green, 
52  Miss.  332; 

Knickerbocker  Life   Ins.   Co.  v. 
Gorbach,  70  Pa.  St.  150;— 
all  decided   under  the   same  lan- 


guage of  the  prior  act,    ante  §7, 
note  6. 

11  Where  there  is  but  one  defend- 
ant, he  cannot  remove  the  suit  un- 
less he  be  a  "citizen  of  another 
State."  A  citizen  of  the  State  in 
which  the  suit  is  brouglit  has  no 
right  to  remove  it.  This  is  too 
clear  for  discussion. 

Cohn  V.  Louisville,  N.  O.  «fe  T.  R. 
Co.,  39  Fed.  227; 

Paul  V.  Baltimore  &  O.  &  C.  R. 
Co.,  44  Fed.  513; 

Bradley  v.  Ohio  R.  &  C.  Ry.  Co., 
78  Fed.  387. 

The  language  prescribing  the 
citizenship  of  the  parties  in  cases 
removable  under  clause  4  is  "a  suit 
.  .  .  in  any  State  court,  in  which 
there  is  a  controversy  between  a 
citizen  of  the  State  in  which  the 
suit  is  brought  and  a  citizen  of 
another  State,"  ante  §  7,  and  §  185, 
note  1.  The  decisions  already  cited 
in  the  preceding  note  hold  that  the 
phrase  "a  citizen  of  the  State  in 
which  the  suit  is  brought"  means 
that  every  plaintiff,  if  there  be  more 
than  one,  must  be  a  citizen  of  the 
State  in  which  the  suit  is  brouglit 
If  this  be  the  correct  construction, 
as  it  undoubtedly  is,  then  it  would 
seem  necessarily  to  follow  that  the 
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An  alien  defendant  has  no  right  to  remove  a  suit  from  a 


phrase  "  a  citizen  of  another  State," 
used  in  describing  the  defendant 
or  defendants,  should  be  hekl  to 
mean  that  every  defendant,  if  there 
be  more  than  one,  should  be  a  citi- 
zen of  another  State. 

This  construction  is  also  favored 
by  a  comparison  of  the  language 
of  the  two  acts  and  the  decisions 
rendered  under  the  act  of  1867  and 
as  codified  in  the  Revised  Statutes. 
Kev.  St.  U.  S.,  §639,  cl.  3,  ante  §  7- 
note  6.     It  was  adopted  in 

Anderson  v.  Bowers,  43  Fed.  321, 
where  Judge  Shiras  said: 

"In  other  words,  the  class  of 
cases  to  which  the  local  prejudice 
clause  was  applicable  under  the 
act  of  1867  and  section  639  of  the 
Revised  Statutes  was  that  wherein 
one  side  of  the  controversy  was 
represented  by  a  citizen  or  citizens 
of  the  State  wherein  the  suit  was 
pending,  and  the  other  by  a  citizen 
or  citizens  of  other  States.  The 
clause  did  not  include  cases  where- 
in the  controversy  was  partly  be- 
tween citizens  of  the  same  State. 
This  was  the  settled  construction 
of  the  language  used  in  the  act  of 
1867  and  the  Revised  Statutes,  and 
therefore,  when  Congress  enacted 
the  statute  of  1888,  and  used  there- 
in the  same  definition  of  the  class 
of  cases  removable  on  the  grounds 
of  local  influence  or  prejudice,  is 
there  any  escape  from  the  conclu- 
sion that  it  was  the  intent  of  Con- 
gress that  the  same  construction 
should  be  applied  thereto  ?  .  .  . 
In  describing  the  class  of  suits  re- 
movable on  the  grounds  of  preju- 
dice or  local  influence,  the  language 
is  identical  with  that  found  in  the 
act  of  1867.  Both  acts  define  the 
class  to  be  suits  '  in  which  there  is 
a  controversy  between  a  citizen  of 


the    State   in   which    the    suit  is 
brought  and  a  citizen  of  another 
State.'     When,  however,  we  reach 
the  part  of  the  clause  which  de- 
clares who   may  exercise  the  right 
of  removal,  we  find  a  wide  diver- 
gence between  the  two  acts.   Under 
the  act  of  1867,  the  right  was  con- 
ferred upon  tlie  citizen  or  citizens 
of  the  State  or  States  other  than 
tliat  in  which  the  suit  was  pending, 
regardless  of  their  position  as  plain- 
tiff or  defendant.     Under  the  act 
of  1888  the  plaintiff  cannot  remove 
a  cause,  but  any  defendant,  who  is 
a  citizen  of  a  State  other  than  that 
in  which  the  suit  is  pending,  may 
remove    the  same    upon  a  proper 
showing.     It  is  urged  in  argument 
that  the  use  of  the  words  '  any  de- 
fendant, being  such  citizen  of  an- 
other State,  may  remove,'  etc.,  im- 
plies that  there  may  be  defendants 
who   are   not  citizens   of    another 
State,  and  yet  the  cause  may  be  re- 
moved, if  there  is  a  defendant  who 
is  a  citizen   of  another  State.     It 
cannot  be  gainsaid  that  the  words 
are  susceptible  of  this  construction, 
and  if  the  class  of  cases  removable 
under  this  clause  had  not  been  pre- 
viously   defined    and    limited,     it 
might  well  be  that  such  construc- 
tion   would    be    permissible.      In 
view,  however,  of  the  settled  con- 
struction   given  to  the   preceding 
portion  of  the  clause,  I  do  not  think 
this  possible  implication  should  be 
held  to  show  that  it  was  intended 
to  change  the  meaning  of  the  terms 
previously  used.     It  seems  to  me 
to  be  the  true  rule  to  give  the  words, 
'  in  which  there  is  a    controversy 
between  a  citizen  of  the   State  in 
which  the  suit    is  brought,  and  a 
citizen  of  another  State,'  the  same 
meaning  in  the  act  of  1888,  as  was 
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given  them  in  construing  the  act  of 
18G7,  thus  holding  that  the  cUiss  of 
cases  removahlo  on  the  ground  of 
prejudice  and  local  influence  is  con- 
fined to  those  in  which  there  is  a 
controversy  between  a  citizen  or 
citizens  of  the  State  in  which  the 
suit  is  pending,  and  a  citizen  or 
citizens  of  another  or  other  States, 
but  not  including  such  in  which 
there  is  a  controversy  partly  be- 
tween a  citizen  or  citizens  of  the 
State  wherein  the  suit  is  pending, 
and  a  citizen  or  citizens  of  other 
States,  and  partly  between  citizens 
of  the  same  State." 

The  following  are  cases  under  the 
act  of  1867  and  Rev.  St.,  §  639,  cl.  3, 
in  which  their  language  is  con- 
strued, as  it  is  here  insisted  that 
the  same  language  of  the  present 
act  should  be  construed,  to  mean 
that  all  the  parties  on  one  side, 
where  there  are  more  than  one, 
must  be  citizens  of  the  State  where 
the  suit  is  brought,  and  all  on  the 
other  side  citizens  of  some  other 
State  or  States. 

Sewing-Machine  Companies''  Case 
(Grover  &  B.  S.-M.  Co.  v.  Florence 
S.-M.  Co.),  18  Wall.  553,  21  L.  914, 
affirming  Florence  S.  M.  Co.  v.  Gro- 
ver &  B.  S.  M.  Co.,  110  Mass.  70, 
mem.  14  Am.  K.  579,  and  disapprov- 
ing s.  c,  9  Fed.  Cas.  298,  Holmes 
235; 

Vannevar  v.  Bryant,  21  Wall.  41, 
22  L.  476; 

Myers  v.  Swann,  107  U.  S.  546,  2 
Sup.  Ct.  685,  27  L.  583; 

American  Bible  Soc.  i\  Price,  110 
U.  S.  61,  3  Sup.  Ct.  440,  28  L.  70; 

Jefferson  v.  Driver,  117  U.  S.  272, 
6  Sup.  Ct.  729,  29  L.  897; 

Cambria  Iron  Co.  v.  Ashburn,  118 
U.  S.  54,  6  Sup.  Ct.  929,  30  L.  60; 


Hancock  v.  Holbrook,  119  U.  S. 
586,  7  Sup.  Ct.  341,  30  L.  538; 

Young  V.  Ewart,  132  U.  S.  267, 
10  Sup.  Ct.  75,  33  L.  352; 

Rosenthal  V.  Coates,  148  U.  S.  142, 
13  Sup.  Ct.  576,  37  L.  399; 

Hancock  v.  Holbrook,  27  Fed. 
401,  affirmed,  s.  c,  siqyra ; 

Bixby  V.  Couse,  3  Fed.  Cas.  487, 
8  Blatchf.  73; 

Case  V.  Douglas,  5  Fed.  Cas.  255, 
1  Dill.  299; 

New  Jersey  Zinc  Co.  v.  Trotter, 
18  Fed.  Cas.  87,  23  Int.  Rev.  Rec. 
410,  17  Am.  Law  Reg.  (N.  S.)376; 

Ex  parte  Andrews,  40  Ala.  639; 

Bliss  V.  Rawson,  43  Ga.  181,  9 
Am.  R.  164; 

Beery  v.  Irick,  22  Gratt.  484,  12 
Am.  R.  539; 

Burch  V.  Davenport  &  St.  P.  R. 
Co.,  46  Iowa  449,  26  Am.  R.  150; 

Crane  v.  Seitz,  30  Mich.  453; 

Bryant  v.  Scott,  67  N.  C.  391. 

Compare  the  discussion  in 

Hanrick  v.  Hanrick,  153  U.  S. 
192,  14  Sup.  Ct.  835,  38  L.  685. 

Tlie  same  construction  was 
placed  on  the  almost  identical  lan- 
guage of  the  act  of  1789,  §§  11  and 
12,  ante  §  6,  note  2,  and  §  7,  note  3. 
The  cases  are  collected  in  Sewing 
Machine  Companies'  Case,  supra; 
Hanrick  v.  Hanrick,  sujira ;  and 
Case  V.  Douglas,  supra. 

To  construe  the  language  of  this 
clause,  as  the  cases  cited  in  note  8 
construe  it,  to  authorize  a  removal 
where  some  of  the  plaintiffs  and 
some  of  the  defendants  are  citizens 
of  the  same  State,  not  only  brings 
it  in  conflict  with  the  general  pro- 
vision that  a  suit  to  be  removable 
must  be  within  the  original  juris- 
diction of  the  Federal  Court,  and 
ignores  the  construction  given  to 
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count  of  local  influence  or  prejudice  ;  ^^  nor  has  a  defendant 
who  is  a  citizen  of  a  territory  or  of  the  District  of  Colum- 
bia.i3 


the  same  language  of  the  preced- 
ing acts,  but  it  frustrates  the  lead- 
ing purpose  of  the  act  of  1887-8. 
That  act  was  intended  to  restrict 
the  jurisdiction  of  the  Circuit 
Courts  of  the  United  States. 

Ante  §  38. 

In  construing  every  part  of  this 
confused  and  ambiguous  statute, 
that  intention  should  be  borne  in 
mind.  The  purpose  of  the  act  of 
1887-8  was  to  limit  the  jurisdiction 
of  the  Circuit  Courts  of  the  United 
States,  and  not  to  enlarge  their  ju- 
risdiction by  permitting  the  trans- 
fer to  such  Courts  of  a  vast  class  of 
causes  from  State  courts  which 
were  never  removable  thereto  un- 
der any  statute  theretofore  enacted, 
and  are  not  now,  and  never  have 
been,  within  the  original  jurisdic- 
tion of  such  Courts.  The  Courts 
should  not  give  to  an  ambiguous 
clause  of  an  act  passed  confessedly 
for  the  purpose  of  restricting  the 
jurisdiction  of  the  Circuit  Courts 
of  the  United  States  a  construction 
which  will  extend  that  jurisdiction 
to  a  vast  class  of  causes  not  clearly 
and  expressly  within  the  terms  of 
the  act  and  of  which  class  of  causes 
the  Federal  Courts  never  have  had 
jurisdiction  either  by  original  pro- 
cess or  by  removal. 

"In  Hanrickc,  Hanrick,  1.53  U. 
S.  192,  197,  14  Sup.  Ct.  835,  837,  38 
L.  685,  687,  it  was  said :  '  The  act 
of  March  3,  1887,  chap.  373,  cor- 
rected by  the  act  of  August  13, 
1888,  chap.  866,  was  intended,  as 
this  Court  has  often  recognized,  to 
contract  the  jurisdiction  of  the  Cir- 
cuit Courts  of  the  United  States, 
whether  original  over  suits  brought 
therein,  or  by  removal   from  the 


State  courts.  It  not  only  amends 
the  act  of  1875,  but  it  allows  to 
none  but  defendants  the  right  to 
remove  any  case  whatever,  and,  by 
new  regulations  of  removals  for 
prejudice  or  local  influence,  super- 
sedes and  repeals  the  earlier  stat- 
utes upon  this  subject.  24  Stat, 
at  L.  553;  25  Stat,  at  L.  434;  Smith  v. 
Lyon,  133  U.  S.  315, 10  Sup.  Ct.  303, 
33  L.  6.35;  Fisk  v.  Henarie,  142  U. 
S.  459,  12  Sup.  Ct.  207,  35  L.  1080; 
Tennessee  v.  Union  &  P.  Bank,  152 
U.  S.  4.54, 14  Sup.  Ct.  654,  38  L.51L'  " 
McDonnell  v.  Jordan,  178  U.  S.  229, 
20  Sup.  Ct.  886,  44  L.  1048. 

12  Grand  Trunk  Ry.  Co.  v.  Twitch- 
ell,  21  U.  S.  App.  45,  8  C.  C.  A. 
237,  59  Fed.  727  (decided  underact 
of  1867,  but  equally  applicable  un- 
der present  act); 

Dahlonega  Co.  v.  Frank  W.  Hall 

Mer.  Co.,  88  Ga.  339,  14  S.  E.  473; 

New  Orleans,  Ft.  J.  &  G.  I.  R. 

Co.  V.  Rabasse,  44  La.  Ann.  178,  10 

So.  708; 

Crane  v.  Reeder,  28  Mich.  527, 
15  Am.  R.  223  (decided  under  the 
act  of  1867). 

1*  "  Citizenship  of  a  State  must 
exist  before  a  removal  can  be  had 
on  that  ground.  The  word '  State,' 
as  used  in  this  act,  means  a  State 
of  the  United  States.  A  citizen 
of  a  territory  is  not  a  citizen  of  a 
State,  nor  is  a  citizen  of  the  Dis- 
trict of  Columbia.  Aliens  and 
citizens  of  territories  are  therefore 
excluded,  under  this  clause  of  tlie 
act."  Dahlonega  Co.  v.  Frank  W. 
Hall  Mer,  Co.,  88  Ga.  339,  14  S.  E. 
473. 

"  The  statute  only  gives  the  right 
of  removal  in  suits  where  there  is 
a  controversy  between  a  citizen  of 
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The  required  citizenship  must  exist,  as  in  other  cases,^* 
both  when  the  suit  was  begun  and  when  the  proceedings  for 
removal  are  had.^^ 

§  190.  Notice  should  be  served  upon  the  phiiiitiff  and  a 
hearing  h:id  In  tlae  Federal  ('ourt  before  such  Court  should 
grant  a  removal. — Notice  to  the  plaintiff  of  an  application 
to  a  Circuit  Court  of  the  United  States  for  the  removal  of  a 
suit  tliei-eto  from  a  State  court  on  the  ground  of  prejudice  or 
local  influence  is  not  jurisdictional.^  But  notice  should  be 
given  to  the  plaintiff  of  the  time  and  place  when  and  where  the 
Court  will  hear  the  application.  An  ex  parte  hearing  of  a  matter 
of  such  importance  should  not  be  granted  by  the  Court.^     It 


the  state  ia  which  the  suit  is 
brought  and  the  citizen  of  another 
State;  and  the  uniform  ruling  of 
the  Courts  has  been  that  a  resident 
of  a  territory  is  not  a  citizen  of  a 
State,  so  as  to  give  him  tlie  right 
to  sue  a  citizen  of  another  State  in 
the  Federal  Courts."  Darst  v. 
Peoria,  13  Fed.  561,  564. 

Compare  ante  §  121. 

"  Ante  §  135. 

16 Bradley  v.  Ohio  R.  &  C.  Ry.  Co., 
78  Fed.  387;  s.  c,  119  N.  C.  744,  26 
S.  E.  169; 

Gann  v.  Northeastern  R.  Co.,  57 
Fed.  417,  421. 

The  same  rule  prevailed  in  this 
respect  when  the  act  of  1867,  Rev. 
St.  U.  S.,  §639,  cl.  3,  was  in  force. 

Young  v.  Ewart,  132  U.  S.  267,  10 
Sup.  Ct.  75,  33  L.  352; 

Goodnow  13.  Grayson,  15  Fed.  1,  5 
McCr.  16; 

Frelinghuysen  v.  Baldwin,  19 
Fed.  49,  22  Blatchf.  1; 

Schnadig  y.  Flescher,  29  Fed.  465; 

Laird  v.  Connecticut  &  P.  R.  R. 
Co.,  55  N.  H.  375,  20  Am.  R.  215. 

Contra,  and  overruled  by  later 
cases, 

Miller  v.  Chicago,  B.  &  Q.  R.  Co., 
17  Fed.  97,  3  McCr.  460; 

Hone  V.  Dillon,  29  Fed.  465; 


Cook  V.  Whitney,  6  Fed.  Cas.  415, 
3  Woods  715. 
§190. 

1  Reeves  v.  Corning,  51  Fed.  774; 
Crotts    V.    Southern   R.    Co.,   90 

Fed.  1. 

2  In  an  elementary  work,  in- 
tended for  beginners  in  the  law, 
but  which  some  old  practitioners 
might  read  with  profit. 

Bishop's  First  Book  of  the  Law, 
§24, 

it  is  said  in  substance  that  "a  man 
is  stabbed  in  the  dark  without 
warning,"  when  a  judge  without 
notice  makes  an  order  adversely 
affecting  him. 

"The  parties  to  be  affected  by 
the  action  of  the  Court  should 
have  reasonable  notice  of  the  ap- 
plication for  removal,  and  an 
opportunity  to  contest  it.  When 
notice  to  the  party  adversely  in- 
terested is  practicable,  the  Court 
should  not,  in  any  case,  rest  its 
judgment  on  a  mere  ex  parte  show- 
ing. Such  hearings  are  often  de- 
ceptive and  misleading,  and  for 
this  reason  are  not  favored." 
Schwenk  v.  Strang,  19  U.  S.  App. 
300,  8  C.  C.  A.  92,  59  Fed.  209. 

In  one  case  it  was  held  that  the 
requirement  of  "reasonable  notice 
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is  contrary  to  Anglo-Saxon  notions  of  justice  to  condemn  a 
man  without  a  hearing.  It  is  very  exasperating  to  parties 
and  attorneys  to  have  a  cause  transferred  without  notice, 
without  a  hearing  or  an  opportunity  to  be  heard.  Besides, 
notice  to  the  party  to  be  affected  is  some  safeguard  against 
improvident  removals,  which  may  be  sought  only  to  harass 
the  plaintiff.3 

The  evidence  of  prejudice  or  local  influence  should  be  suf- 
ficient to  legally  convince  the  Circuit  Court  of  the  United 
States  of  the  inability  of  the  petitioner  to  obtain  justice  in 
the  trial  courts  of  the  State.*     If  the  defendant  has  no  right 


of  the  application"  was  not  satis- 
fied by  giving  three  days'  notice. 
The  Court  granted  two  weeks'  time 
to  present  counter  affidavits. 

Carson  &  R.  Lumber  Co.  v. 
Holtzclaw,  39  Fed.  578. 

In 

Herndon  V.  Southern  R,  Co.,  73 
Fed.  307, 

the  Court  declined  to  act  without 
notice  and  required  that  ten  days' 
notice  of  the  motion  be  given  to 
plaintiff  by  the  defendant  seeking 
a  removal. 

Consult  further  as  to  notice: 

Malone  v.  Richmond  &  D.  R. 
Co.,  35  Fed.  625; 

Bonner  v.  Meikle,  77  Fed.  485. 

3 "  Instances  are  not  wanting 
where  such  affidavits  had  no  bet- 
ter foundation  than  an  earnest  de- 
sire on  the  part  of  the  defendant 
to  harass  and  delay  the  plaintiff  in 
his  suit."  Schwenk  v.  Strang,  19 
U.  S.  App.  300,  8  C.  C.  A.  92,  59 
Fed.  209. 

*  "  Our  opinion  is  that  the  Cir- 
cuit Court  must  be  legally  (not 
merely  morally)  satisfied  of  the 
truth  of  the  allegation  that,  from 
prejudice  or  local  influence,  the 
defendant  will  not  be  able  to  ob- 
tain justice  in  the  State  court. 
Legal  satisfaction  requires  some 
proof  suitable  to  the  nature  of  the 


case, — at  least  an  affidavit  of  a 
credible  person,  and  a  statement 
of  facts  in  such  affidavit,  which 
sufficiently  evince  the  truth  of  the 
allegation.  The  amount  and  man- 
ner of  proof  required  in  each  case 
must  be  left  to  the  discretion  of 
the  Court  itself.  A  perfunctory 
showing  by  a  formal  affidavit  of 
mere  belief  will  not  be  sufficient. 
If  the  petition  for  removal  states 
the  facts  upon  which  the  allega- 
tion is  founded,  and  that  petition 
be  verified  by  affidavit  of  a  person 
or  persons  in  whom  the  Court  has 
confidence,  this  maybe  regarded  as 
prima  facie  proof  sufficient  to  sat- 
isfy the  conscience  of  the  Court. 
If  more  should  be  required  by  the 
Court,  more  should  be  offered."  In 
re  Pennsylvania  Co.,  137  U.  S.  451, 
11  Sup.  Ct.  141,  34  L.  738. 

Other  cases  holding  that  sub- 
stantial proof  of  prejudice  or  local 
influence  should  be  required  by  the 
Circuit  Court  of  the  United  States 
are 

Fisk  V.  Henarie,  142  U.  S.  459, 12 
Sup.  Ct.  207,  35  L.  1080,  reversing 
s.  c,  32  Fed,  417,  13  Savvy.  38,  and 
s.  c,  35  Fed.  230,  13  Sawy.  318; 

Bellaire  v.  Baltimore  &  O.  R.  Co., 
146  U.  S.  117,  13  Sup,  Ct,  16,  36  L. 
910; 
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to  a  change  of  venue,  tlie  showing  as  to  the  petitioner's  ina- 
bility to  obtain  justice  may  be  confined  to  the  State  court  in 
which  the  suit  was  brought.''  If,  however,  the  defendant 
may,  of  right,  take  a  change  of  venue,  the  proof  of  preju- 
dice or  local  influence  must  be  such  as  to  show  the  petition- 
er's inability  to  obtain  justice  in  any  State  court  to  which 
the  defendant  may  remove  the  suit  for  trial.*^ 

The  petitioner  for  removal  need  not  show,  in  addition  to 


Schwenk  v.  Strang,  19  U.  S.  App. 
300,  8  C.  C.  A.  02,  59  Fed.  209; 

Olds  Wagon  Works  v.  Benedict, 
32  U.  S.  App.  110,  14  C.  C.  A.  285, 
67  Fed.  1 ; 

Short  V.  Chicago,  M.  &  St.  P.  R. 
Co.,  33  Fed.  114,  34  Fed.  225; 

Malone  v.  Richmond  &  D.  R.  Co., 
35  Fed.  625; 

Southworth  v.  Raid,  36  Fed.  451; 

Dennisou  v.  Browu,  38  Fed.  535; 

Amy  V.  Manning,  38  Fed.  536 ;  s.  c, 
38  Fed.  868; 

Carson  &  R.  Lumber  Co.  v.  Holtz- 
claw,  39  Fed.  885; 

Hakes  v.  Burns,  40  Fed.  33; 

Minnick  v.  Union  Ins.  Co.,  40 
Fed.  369; 

Niblock  V.  Alexander,  44  Fed. 
306; 

Walcott  V.  Watson,  46  Fed.  529; 

Smith  V.  Crosby  Lumber  Co.,  46 
Fed.  819; 

Hall  V.  Chattanooga  Agricultural 
Works,  48  Fed.  599; 

Detroit  v.  Detroit  City  Ry.  Co., 
54  Fed.  1; 

Herndon  v.  Southern  Ry.  Co.,  76 
Fed.  398; 

TurnbuU  Wagon  Co.  v.  Linthicum 
Carriage  Co.,  80  Fed.  4; 

Tacoma  v.  Wright,  84  Fed.  836; 

Maher  v.  Tower  Hotel  Co.,  94 
Fed.  225. 

Contra  : 

Fisk  V.  Henarie,  32  Fed.  417,  13 


Sawy.  38;  s.  c,  35  Fed.  2.30,  13 
Sawy.  318,  reversed  by  Supremo 
Court,  8.  c,  supra  ; 

Whelan  v.  New  York,  L.  E.  & 
W.  R.  Co.,  35  Fed.  849,  1  L.  R.  A. 
65; 

Huskins  v.  Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.,  37  Fed.  504,  3  L.  K. 
A.  .545; 

Cooper  V.  Richmond  &  D.  R.  Co., 
42  Fed.  697,  8  L.  R.  A.  336; 

Brodhead  v.  Shoemaker,  44  Fed. 
518,  11  L.  R.  A.  567. 

5  Smith  V.  Crosby  Lumber  Co., 
46  Fed.  819; 

Detroit  v.  Detroit  City  Ry.  Co., 
.54  Fed.  1 ; 

Herndon  v.  Southern  Ry.  Co.,  76 
Fed.  398; 

Bonner  v.  Meikle,  77  Fed.  485; 

Tacoma  v.  Wright,  84  Fed.  830. 

"State  laws  which  merely  au- 
thorize a  change  of  venue,  without 
giving  to  a  defendant  the  right  to 
remove  a  cause,  are  not  to  be  con- 
sidered as  affecting  in  any  way  a 
defendant's  right  to  remove  a  cause 
into  a  United  States  Circuit  Court." 
Tacoma  v.  Wright,  supra. 

6  Southworth  v.   Reid,    36  Fed. 

451; 

Robison  r.  Hardy,  38  Fed.  49; 

Amy  r.  Maimiug,  38  Fed.  536; 

Rike  V.  Floyd,  42  Fed.  247; 

Maher  v.  Tower  Hotel  Co.,  94 
Fed.  225. 
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his  inability  to  obtain  justice  in  a  trial  court  of  the  State,  that 
he  could  not  obtain  justice  in  any  appellate  court  thereof  J 

A  formal  showing  as  to  prejudice  or  local  influence  by  the 
petitioner's  afhdavit  of  belief,  such  as  was  sufficient  under 
the  act  of  1867,*^  is  not  sufficient  under  the  present  act ;  sub- 
stantial proof  should  be  required.^  It  is  not  necessary  for  the 
proof  to  show  beyond  a  reasonable  doubt  the  petitioner's 
inability  to  obtain  justice  in  the  State  court;  it  is  enough  if 
the  proof  shows  such  prejudice  or  local  influence  as  would 
naturally  and  ordinarily  interfere  witli  the  due  administration 
of  justice  in  the  State  court,  in  a  manner  prejudicial  to  the 
petitioner  for  removal.^*' 


'  Detroit  v.  Detroit  City  R.  Co., 
54  Fed.  1. 

8  Codified  as  Rev.  St.,  §  639,  cl.  3, 
ante  §  7,  note  6. 

9  Cases  cited  in  note  4  to  this  sec- 
tion, especially  Schwenk  v.  Strang, 
19  U.  S.  App.  300,  8  C.  C.  A.  92,  59 
Fed.  209. 

Compare 

In  re  Anderson,  1  Fed.  Cas.  837, 
2N.  B.  R.  537  (Quarto  166). 

M  "The  'justice'  which  the  de- 
fendant must  be  prevented  from 
obtaining  in  tlie  State  court  to  en- 
title him  to  a  removal  is  certainly 
not  a  judgment  or  decree  in  his 
favor.  The  phrase  does  not  refer 
to  any  particular  result  in  the  case, 
but  rather  to  the  influences  which 
will  operate  upon  the  tribunal  in 
deciding  it.  The  'justice'  which 
the  defendant  has  the  right  to  ob- 
tain is  a  hearing  and  decision  by  a 
court  wholly  free  from,  and  not 
exposed  to  the  effect  of,  prejudice 
and  local  influence.  If  it  is  made 
to  appear  to  the  United  States 
Court  that  prejudice  and  local  in- 
fluence do  exist,  which  would  have 
a  natural  tendency  to  operate  di- 
rectly upon  the  State  court,  and 
furnish  an  interested  motive  for 
the  judges  to  decide  the  case  against 


the  petitioning  defendant,  it  is  the 
duty  of  the  United  States  Court  to 
grant  the  removal  without  any  in- 
quiry into  the  facts  whether  the 
particular  State  judges  before 
whom  the  case  is  pending  could  and 
would  rise  above  such  prejudice 
and  local  influence,  and  decide  the 
case  unmoved  by  any  personal 
benefit  or  disadvantage  which 
would  follow  their  decision.  In  a 
majority  of  cases,  doubtless,  the 
State  judges  would  do  their  duty 
without  fear  or  favor;  but  the  pe- 
titioning defendant  is  not  to  be  ex- 
posed to  the  chance  that  prejudice 
and  local  influence  may  work 
against  him.  The  existence  of 
local  influence,  and  its  natural 
tendency  to  operate  upon  the  court, 
being  shown,  the  tribunal  is  no 
longer  one  in  which,  in  the  sense 
of  the  removal  statute,  'justice' 
can  be  obtained."  Detroit  v.  De- 
troit City  R.  Co.,  54  Fed.  1,  18. 

Similar  reasoning  as  to  a  trial  by 
jury  may  be  found  in 

Smith  V.  Crosby  Lumber  Co.,  46 
Fed.  819. 

,  "  The  evidence  necessary  to  sup- 
port the  Federal  jurisdiction  does 
not  have  to  prove  morally  that  the 
petitioning  defendant   cannot  ob- 
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Whether  the  evidence  upon  the  hearing  of  the  question  of 
prejudice  or  local  influence  shall  be  by  allidavits,  or  by  dep- 
ositions, or  by  oral  proof,  is  a  matter  in  the  discretion  of  the 
Judge  of  the  Federal  Court  to  whom  tlie  application  for  a 
removal  is  niade.^^ 

§  191.  The  Federal  Court,  if  tlie  suit  is  removable, 
should  make  au  order  lor  the  removal,  and  the  petitioner 
should  fiU"!  a  copy  of  this  order  iu  the  State  court  and  then 
tile  iu  the  Federal  Court  a  copy  of  the  record  of  th<'  State 
court — If  the  Circuit  Court  of  the  United  States  linds  that 
the  petitioner  is  entitled  to  a  removal  for  prejudice  or  local 
influence,  such  Court  should  make  an  order  for  such  removal. 
A  iinding  that  the  suit  should  be  removed,  without  an  order 
for  the  removal,  is  not  sufficient  to  divest  the  jurisdiction  of 
the  State  court.^  When  the  order  for  the  removal  is  made, 
the  petitioner  should  file  a  copy  thereof  in  the  State  court 
in  which  the  suit  is  pending  as  notice  to  such  court  that  it 
can  "proceed  no  further  in  such  suit."^ 


tain  a  just  decision  in  the  State 
court.  It  is  only  necessary  to  pi-e- 
sent  to  the  Circuit  Court  evidence 
suitable  to  the  case,  and  sufficient 
to  prove  legally  that  prejudice  and 
local  influence  do  exist,  which  will 
naturally  operate  to  the  disadvan- 
tage of  the  defendant  in  the  trial  of 
his  case  before  a  State  tribunal." 
Tacoma  v.  Wright,  84  Fed.  836. 

11 "  I  think  it  is  competent  for 
the  Circuit  Court  to  receive  evi- 
dence upon  the  point  by  affidavits, 
or  by  depositions,  or  by  means  of 
au  oral  examination  of  witnesses 
in  its  presence."  Harlan,  Circuit 
Justice,  in  Malone  v.  Richmond  & 
D.  K.  Co.,  35  Fed.  625,  628,  ap- 
proved in  Schwenk  v.  Strang,  19 
U.  S.  App.  300,  8  C.  C.  A.  92,  59 
Fed.  209. 

To  the  same  point: 

Carson  &  R.  Lumber  Co.  v.  Holtz- 
claw,  .39  Fed.  885. 

§191. 

1  "  The  journal  entry,  which  is 


certified  by  the  clerk  to  be  the  en- 
tire entry,  is  simply  a  finding  that 
the  application  for  removal  is  suf- 
ficient, and  such  as  entitles  the 
defendant  to  remove  the  cause  to 
the  Federal  Court.  But  such  find- 
ing does  not  remove  the  case  any 
more  than  an  order  overruling  a 
demurrer  to  a  petition  makes  a 
judgment.  .  .  .  Tlieremustbe 
a  judgment;  or,  in  other  words,  an 
order  based  upon  the  determina- 
tion of  the  right.  A  mere  finding 
that  the  party  is  entitled  to  a  re- 
moval is  no  order,  and  does  not  of 
itself  work  the  removal."  Pennsyl- 
vania Co.  V.  Bender,  148  U.  S.  255, 
13  Sup.  Ct.  591,  37  L.  441. 

2  "There  is  no  specific  declara- 
tion when  i)roceedings  in  the  Stat© 
court  shall  stop.  The  right  to  a 
removal  is  determined  by  tlie  Fed- 
eral Court,  and  determined  upon 
evidence  satisfactory  to  it.  When 
it  is  satisfied  that  the  conditions 
exist,  the  defendant  may  remove: 
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The  order  of  the  Circuit  Court  of  the  United  States  or  the 
accompanying  papers  filed  in  the  State  court  must  be  suffi- 
cient to  establish  the  jurisdiction  of  the  Circuit  Court,  or 
the  State  court  may,  in  its  discretion,  proceed  with  the  trial.^ 
Where  it  clearly  appears  from  the  record  of  the  State  court 
and  the  order  of  the  Circuit  Court  of  the  United  States,  that 
the  suit  is  not  a  removable  one,  as  that  the  plaintiff  is  a  non- 
resident of  the  State  in  which  the  suit  is  brought,  or  that  the 
sum  or  value  in  dispute  does  not  exceed  -|!2,000,  exclusive  of 
interest  and  costs,  an  order  of  a  Circuit  Court  for  the  removal 


how  ?  The  proper  way  is  for  him 
to  obtain  an  order  from  the  Fed- 
eral Court  for  the  removal,  file  that 
order  in  the  State  court,  and  take 
from  it  a  transcript  and  file  it  in 
the  Federal  Court.  It  may  be  said 
that  these  steps  are  not  in  terms 
prescribed  by  the  statute.  That 
is  true;  and  also  true  that  no  spe- 
cific procedure  is  named.  The  lan- 
guage simply  is  that  the  defendant 
may  remove  when  he  has  satisfied 
the  Federal  Court  of  the  existence 
of  sufficient  prejudice.  The  stat- 
ute being  silent,  the  general  rules 
in  respect  to  the  transfer  of  cases 
from  one  court  to  another  must 
obtain.  If  the  order  of  one  court 
is  to  stay  the  action  of  another,  the 
latter  is  entitled  to  notice.  If  a 
case  is  to  pass  from  one  court  to 
another,  this  is  done  by  filing  a 
transcript  of  the  record  of  the  one 
in  the  other."  Pennsylvania  Co. 
V.  Bender,  148  U.  S.  255,  13  Sup. 
Ct.  591,  37  L.  441. 

This  doctrine  is  also  stated  in 

Baird  v.  Richmond  &  D.  R.  Co., 
113  K  C.  603,  18  S.  E.  698. 

A  copy  of  the  order  of  the  Fed- 
eral Court  filed  in  the  State  court 
is  given  in 

Thouron  v.  East  Tennessee,  V.  & 
G.  Ry.  Co.,  38  Fed.  673; 

Crotts  V.  Southern  R.  Co.,  90 
Fed.  1. 


The  copy  of  the  order  entered  in 
the  Thouron  case,  38  Fed.  673,  675, 
is  as  follows: 

"  It  appearing  to  the  Court  from 
the  petition  filed  in  this  cause  and 
the  affidavit  thereto  attached,  that 
from  prejudice  or  local  influence 
petitioner,  the  Richmond  and  Dan- 
ville Railroad  Company,  will  not 
be  able  to  obtain  justice  in  the 
chancery  court  of  Knox  county, 
Teun.,  or  in  any  other  State  court 
to  which  petitioner  as  defendant 
may  or  could  under  the  laws  of  the 
State  of  Tennessee  have  the  right, 
on  account  of  such  prejudice  or 
local  influence,  to  remove  this 
cause,  and  that  it  is  therefore  en- 
titled to  have  the  removal  which 
it  seeks,  it  is  accordingly  ordered 
that  this  cause  be,  and  the  same  is 
hereby,  removed  from  the  said 
chancery  court  of  Knox  county  to 
this  Court,  and  that  notice  of  this 
order  be  served  upon  said  chancery 
court  of  Knox  county,  Tenn.,  and 
that  said  court  and  the  clerk  there- 
of be  and  is  requested  to  furnish 
upon  application  of  petitioner  and 
the  payment  of  the  lawful  fees 
therefor,  a  copy  of  the  record  on 
file  in  said  court  in  this  cause,  to 
be  filed  in  this  Court." 

^  Anglo-American  Provision  Co. 
V.  Evans,  34  Neb.  44,  51 N.  W.  310. 
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of  the  suit  thereto  for  prejudice  or  local  influence  is  in  excess 
of  its  jurisdiction,  and  will  not  divest  the  State  court  of  the 
power  and  duty  to  proceed  with  the  trial  thereof.^  If  the 
question  of  jurisdiction  is  a  doubtful  one,  the  State  court 
should  respect  the  order  of  the  Circuit  Court,  leaving  the 
plaintiff  to  his  remedy,  if  need  be,  in  a  higher  Federal  Court, 
by  appeal  or  writ  of  error.^ 

If  a  suit  is  a  removable  one,  and  a  Circuit  Court  of  the 
United  States  has  duly  entered  an  order  for  its  removal 
thereto  for  prejudice  or  local  influence,  it  is  reversible  error 
for  the  State  court  in  which  it  was  pending  to  disregard  a 
certified  copy  of  the  petition  and  order  of  the  Circuit  Court 
for  its  removal,  and  to  proceed  witli  the  trial.^ 

The  removing  defendant,  having  filed  the  copy  of  the  order 
of  the  Federal  Court  for  the  removal  in  the  State  court,  should 
procure  a  copy  of  the  record  of  the  State  court  and  file  it  in 
the  Circuit  Court  of  the  United  States ;  whereupon  its  right 
to  proceed  with  the  cause  will  be  complete." 

If  the  petition  for  removal  is  denied  by  the  Circuit  Court, 
no  remanding  order  is  necessar}^  to  be  filed  in  the  State  court 
to  authorize  it  to  proceed  with  the  case.^ 

§  192.  A  suit  that  has  been  iinprovidently  removed  on 
the  ground  of  prejudice  or  local  influence  should  be  re- 
manded to  the  State  court. — A  suit  that  has  been  removed 
from  a  State  court  to  a  Circuit  Court  of  the  United  States, 
on  the  ground  of  prejudice  or  local  influence,  should  be  re- 
manded to  the  State  court  whence  it  came,  if  the  subject- 
matter  of  the  suit  is  not  within  the  jurisdiction  of  a  Circuit 
Court  of  the  United  States,^  or  the  sum  or  value  in  contro- 
versy does  not  exceed  #2,000,  exclusive  of  interest  and  costs,^ 


*  Lawson  v.   Richmond  &  D.  R. 
Co.,  112  N.  C.  390,  17  S.  E.  169; 
Tucker  v.  Inter-States  Life  Ass'n, 

112  N.  C.  796,  17  S.  E.  532; 
Bierbowerv.  Miller,  30  Neb.  161, 

46  N.  W.  431,  47  N.  W.  1,  9  L.  R.  A. 
228. 

6  Brodhead  v.  Shoemaker,  85  Ga. 
728,  11  S.  E.  84.J. 

6  Baird  v.  Richmond  &  D.  R.  Co., 

113  N.  C.  603,  18  S.  E.  698. 

38 


"Pennsylvania  Co.  v.  Render,  148 
U.  S.  2o5,  13  Sup.  Ct.  591,  37  L.  441, 
quoted  in  note  2  to  this  section; 

Carjienter  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.,  47  Fed.  535. 

"Patten  v.  Cilley,  67  N.  H.  520, 
42  Atl.  47. 

§  192. 

1  Wahl  V.  Franz,  40  C.  C.  A.  638, 
100  Fed.  080,  49  L.  R.  A.  62. 

2  Cases  cited  ante  §  189,  uote  6. 
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or  the  citizenship  of  the  parties  does  not  fall  within  the  terms 
of  the  statute,^  or  the  existence  of  prejudice  or  local  influence 
is  not  sufficiently  pleaded,*  or  the  petition  for  removal  was 
filed  too  late,^  or  if  the  suit  for  any  other  reason  was  improp- 
erly removed.^  ' 

Where  a  case  may  be  separated  into  two  parts  without  in- 
justice to  the  parties,  the  Circuit  Court  may  remand  the  suit 
to  the  State  court  as  to  the  defendants  not  seeking  a  removal ; 
but  cases  in  this  predicament  must  be  rare.*^ 

The  decisions  as  to  the  right  and  duty  of  a  Circuit  Court 
of  the  United  States  to  review  the  question  of  prejudice  or 
local  influence,  after  an  order  of  removal  has  once  been  made, 
are  so  inharmonious  that  it  is  difficult,  if  not  impossible,  to 
deduce  any  settled  general  rules  from  them.^     One  case  seem- 


3  Grand  Trunk  Ry.  Co.  v.  Twitch- 
ell,  21  U.  S.  App.  45,  8  C.  C.  A.  237, 
59  Fed.  727; 

Olds  Wagon  Works  v.  Benedict, 
32  U.  S.  App.  116,  14  C.  C.  A.  285, 
67  Fed.  1 ; 

Thouron  v.  East  Tennessee,  V.  & 
G.  Ry.  Co.,  38  Fed.  G73; 

Cohn  V.  Louisville,  N.  O.  &  T. 
R.  Co.,  39  Fed.  227; 

Anderson  v.  Bowers,  43  Fed.  321; 

Niblock  V.  Alexander,  44  Fed. 
306; 

Paul  D.  Baltimore  O.  &  C.  R. 
Co.,  44  Fed.  513; 

Wilder  v.  Virginia,  T.  &  C.  S.  & 
L  Co.,  46  Fed.  676; 

Adelbert  College  v.  Toledo,  W. 
&  W.  Ry.  Co.,  47  Fed.  836; 

Gann  v.  Northeastern  R.  Co.,  57 
Fed.  417. 

Compare 

Bane  v.  Keefer,  66  Fed.  610,  al- 
ready noticed,  ante  §  189,  note  8. 

^Schwenk  v.  Strang,  19  U.  S. 
App.  300,  8  C.  C.  A.  92,  59  Fed. 
209; 

Minnick  v.  Union  Ins.  Co.,  40 
Fed.  369; 

Paul  V.  Baltimore  &  O.  «fe  C,  R. 
Co.,  44  Fed.  513; 


Detroit  v.  Detroit  City  R.  Co., 
54  Fed.  1. 

5  Fisk  V.  Henarie,  142  U.  S.  459, 
12  Sup.  Ct.  207,  35  L.  1080; 

McDonnell  v.  Jordan,  178  U.  S. 
229,  20  Sup.  Ct.  886,  44  L.  1048; 

Farmers'  &  M.  Nat.  Bank  v. 
Schuster,  52  U.  S.  App.  612,  29  C. 
C.  A.  649,  86  Fed.  161; 

Davis  V.  Chicago  &  N.  W.  R. 
Co.,  46  Fed.  307. 

The  time  of  removal  is  not  juris- 
dictional and  the  plaintiff  may,  by 
his  acts,  waive  an  error  of  the  Cir- 
cuit Court  of  the  United  States  in 
ordering  a  removal  out  of  proper 
time. 

Post  §  203,  especially  auth.  note  4. 

^  Hanrick  v.  Hanrick,  153  U.  S. 
192,  14  Sup.  Ct.  835,  38  L.  685. 

'Ante  §7,  and  §  185,  note  1. 

8  Haire  v.  Rome  R.  Co.,  57  Fed. 
321. 

nValcott  V.  Watson,  46  Fed.  529. 

The  act  contains  a  temporary 
provision  (ante^l)  as  to  remand- 
ing certain  suits  removed  before  its 
passage;  but  this  temporary  pro- 
vision affords  little,  if  any,  aid  in 
interpreting  the  general  provisions 
of  the    statute,    as    contradictory 
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ingly  holds,  although  the  question  was  not  directly  involved, 
that  due  proof  of  prejudice  or  local  influence  is  jurisdictional, 
and  that  the  evidence  of  such  prejudice  or  local  influence 
must  be  made  a  part  of  the  record,  or  the  suit  should  be  re- 
manded on  motion.^^  Some  cases  go  to  the  other  extreme, 
and  hold  that  the  finding  of  the  Court  on  the  question  of 
prejudice  or  local  influence  stands  on  the  same  basis  as  an 
ordinary  finding  of  a  court — that  the  Court's  judicial  knowl- 
edge of  the  evidence  upon  which  the  Court  acted  expires 
with  the  term  of  Court  at  which  the  order  was  made — and 
the  sufficiency  of  the  evidence  cannot  be  reconsidered  after 
the  term.i^  One  class  of  cases  hold  that  an  order  of  removal 
may  properly  be  made  ex  parte,  and  that  the  question  of  prej- 
udice or  local  influence  may  be  tried  on  a  motion  to  remand, 
if  the  plaintiff  desires  to  contest  it.^^  Another  class  holds 
that,  although  the  order  of  removal  was  made  ex  parte,  the 
Circuit  Court  of  the  United  States  will  not  review  the  evi- 
dence upon  which  it  was  made,  or  permit  the  introduction 
of  counter  evidence.^^     Perhaps  the  better  rule  is  to  require 


inferences  have  been  drawn  from  it 
by  different  Courts. 

Neale  v.  Foster,  31  Fed.  53,  12 
Sawy.  424; 

Birdseye  v.  Shaeffer,  37  Fed.  821 ; 

Cooper  V.  Richmond  &  D.  K.  Co., 
42  Fed.  697,  8  L.  R.  A.  336; 

Hall  y.  Chattanooga  Agricultural 
Works,  48  Fed.  599; 

Campbell  y.  Collins,  62  Fed.  849; 

Herndon  v.  Southern  R.  Co.,  73 
Fed.  307. 

i''"It  is  said  that  this  action 
might  have  been  removed  to  the 
Federal  Court  by  the  Olds  Wagon 
Works,  a  citizen  of  the  State  of 
Indiana,  on  the  ground  of  prejudice 
and  local  influence.  That  may  or 
may  not  be  true.  If  it  is  true,  such 
removal  could  have  been  effected 
only  by  spreading  upon  the  record 
proof  of  such  prejudice  and  local 
influence  satisfactory  to  the  Cir- 
cuit Court  as  required  by  the  act 
of  Congress,      25  Stat.  p.  433,   c. 


866,  §  2;  1  Supp.  Rev.  St.  p.  611, 
612;  Schwenk  v.  Strang,  19  U.  S. 
App.  300,  8  C.  C.  A.  92,  59  Fed.  209.. 
Nothing  of  this  character  was  done. 
No  attempt  was  made  to  spread 
upon  the  record  any  showing  of 
prejudice  or  local  influence  in  this 
case."  Olds  Wagon  Works  v.  Ben- 
edict, 32  U.  S.  App.  116,  14  C.  C.  A. 
285,  67  Fed.  1. 

Compare 

Miuuiok  V.  Union  Ins.  Co.,  40 
Fed.  369. 

"Crotts  V.  Southern  R.  Co.,  90 
Fed. 1; 

Parks  V.  Southern  R.  Co.,  90  Fed. 

3. 

1^  Short  V.  Chicago,  M.  &  St.  P. 
R.  Co.,  33  Fed.  114,  34  Fed.  225; 

Denuison  v.  Brown,  38  Fed.  535; 

Amy  V.  Manning,  38  Fed.  868; 

Bradley  v.  Ohio  R.  &  C.  Ry.  Co., 
78  Fed.  387. 

i3Whelan  v.  New  York,  L.  E.  & 
W.  R.  Co.,  35  Fed.  849, 1  L.  U.  A.  65; 
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notice  to  be  given  of  the  hearing  in  every  case,i*  to  require 
both  parties  to  fully  present  their  evidence  at  such  hearing, 
and  to  consider  the  question  of  the  sufficiency  of  the  proof 
of  prejudice  or  local  influence  settled  by  the  finding  of  the 
Court,  unless  the  plaintiff  shall  see  fit  to  preserve  the  evidence 
upon  the  question  by  bill  of  exceptions.^^ 


Cooper  13.  Richmond  &  D.  R.  Co., 
42  Fed.  697,  8  L.  R.  A.  336; 

Carpenter  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  47  Fed.  535; 

Adelbert  College  t\  Toledo,  W. 
&  W.  R.  Co.,  47  Fed.  836; 

Reeves  v.  Corning,  51  Fed.  774. 

One  case  cited  qualifies  this  hold- 
ing with  an  expression  to  the  effect 
that  the  rule  should  not  apply  if 
fraud  were  practiced  upon  the 
Court  at  the  original  hearing. 

Carpenter  13.  Chicago,  M.  &  St.  P. 
R.  Co.,  supra. 

"  Ante  §  190. 

15  The  merits  of  this  method  are 
well  stated  in 

Bonner  v.  Meikle,  77  Fed,  485. 

In 

Smith  V.  Crosby  Lumber  Co.,  46 
Fed.  819, 

the  plaintiff  was  permitted  to  file 
counter-afladavits  and  have  the 
question  of  prejudice  and  local  in- 


fluence reheard  in  the  Federal 
Court,  although  he  had  been  duly 
notified  and  failed  to  contest  the 
making  of  the  order  for  removal  in 
the  first  instance. 

In 

McDonnell  v.  Jordan,  178  U.  S. 
229,  20  Sup.  Ct.  886,  44  L.  1048, 
which  was  removed  on  the  ground 
of  prejudice  or  local  influence,  the 
Supreme  Court  said: 

"Petitions  for  removal  and  mo- 
tions to  remand  are  matters  of 
record  proper.  Ordinarily  papers 
filed  in  support  thereof  are  not  so 
unless  made  part  thereof  by  bill  of 
exceptions,  though  sometimes  this 
is  otherwise.  England  v.  Gebhardt, 
112  U.  S.  502,  5  Sup.  Ct.  287,  28  L. 
811;  Brouson  v.  Schulten,  104  U.  S. 
410,  26  L.  797;  Baltimore  &  O.  R. 
Co.  V.  Koontz,  104  U.  S.  5,  26  L. 
643." 
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SPECIAL  STATUTES. 


§  193.  Conflicting  land  grants  of  different  States  will 
warrant  Federal  jnrisdiction — The  Constitution  (poteii- 
tially)  extends  Federal  jurisdiction  to  controversies  "be- 
tween citizens  of  the  same  State,  claiming  lands  under  grants 
of  different  States."  ^ 

The  judiciary  act  of  1789,^  by  a  provision  carried  into  the 
Revised  Statutes  without  material  change,^  authorized  a  re- 
moval of  such  a  suit  from  a  State  court  to  a  Circuit  Court 
of  the  United  States  where  the  party  seeking  the  removal 
claimed  the  land  under  a  grant  of  a  State  other  than  that  in 
which  the  suit  was  brought,  the  opposite  party  claiming  it 
under  a  grant  of  such  State,  the  value  of  the  land  exceeding 
$500.  The  act  of  1875*  enlarged  the  description  of  the 
cases  removable  so  as  to  include  all  cases  of  conflicting 
grants  where  the  parties  were  citizens  of  the  same  State  and 
the  value  of  the  land  in  controversy  exceeded  $500.  The 
act  of  1887-8^  amended  the  act  of  1875  so  as  to  require  the 
value  of  the  land  to  exceed  $2,000.  These  acts  have  already 
been  quoted,  and  they  need  not  be  repeated  here.  The 
method  of  procedure  to  obtain  a  removal  differs  but  little 
from  that  in  ordinary  cases.  The  provision  for  the  removal 
of  suits  arising  out  of  conflicting  land  grants  of  different 
States  is  now  of  little  importance,  and  tlie  reported  decisions 
in  cases  arising  under  it  and  the  corresponding  provisions  of 
earlier  acts  are  not  numerous.^ 


§  193. 

^Ante  §  2. 
^Ante  §  7,  note  3. 
8 Rev.  St.  U.  S.,§647. 
*  Ante  §  8,  note  4. 
^Ante  §  8. 

c  Pawlet  V.  Clark,  9  Crancli  292, 
3L.  735; 


Colson  V.  Lewis,  2  Wheat.  377, 
4  L.  26G; 

Kennedy  v.  Elliott,  8.')  Fed.  832; 

Gale  r.  Babcock,  9  Fed.  Gas.  1077, 
4  Wash.  0.  C.  100; 

Shepherd  r.  Youug,  17  Ky.  (1  T. 
B.  Mon.)  203; 
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§  194.  A  removal  may  be  had  by  defendant  if  equal 
civil  rights  are  denied  liim  by  State  laws. — In  providing 
for  the  enforcement  of  the  Constitutional  right  of  all  persons 
to  equality  before  the  law  in  the  several  States,^  the  follow- 
ing sections,  among  others,  of  the  Revised  Statutes  of  the 
United  States  were  enacted. 

"  Sec.  641.1*  When  any  civil  suit  or  criminal  prosecution 
is  commenced^  in  any  State  court,  for  any  cause  whatsoever, 
against  any  person  who  is  denied  or  cannot  enforce  in  the 
judicial  tribunals  of  the  State,  or  in  the  part  of  the  State 
where  such  suit  or  prosecution  is  pending,  any  right  secured 
to  him  by  any  law  providing  for  the  equal  civil  rights  of 
citizens  of  the  United  States,  or  of  all  persons  within  the 
jurisdiction  of  the  United  States,^  or  against  any  oflBcer,  civil 


Thompson  v.   Kendrick,  5  Hay. 
(Tenu.)  113; 
§194. 

lU.  S.  Const.,  Amendment  XIV. 

i*The  Constitutionality  of  this 
section  was  expressly  affirmed  in 

Strauder  v.  West  Virginia,  100 
U.  S.  .303,  25  L.  664,  reversing  the 
contrary  decision  in 

West    Virginia  v.   Strauder,    11 
W.  Va.  745,  27  Am.  R.  606, 
and  its   Constitutionality  has   not 
since  been  questioned  in  the  Su- 
preme Court. 

2  A  criminal  case  is  not  com- 
menced for  the  purpose  of  a  re- 
moval under  this  section  until  the 
accusation  is  filed  upon  which  the 
defendant  is  to  be  finally  tried ;  the 
removal  of  a  preliminary  hearing 
before  a  justice  of  the  peace  is  pre- 
mature and  unauthorized. 

Pennsylvania  v.  Artman,  19  Fed. 
Cas.  187,  20  Leg.  Int.  364,  5  Phila. 
304,  3  Grant  Cas.  436,  11  Pittsb. 
Leg.  J.  123,  decided  by  Justice 
Grierand  approved  by  the  Supreme 
Court  in  Virginia  v.  Paul,  148  U.  S. 
107,  13  Sup.  Ct.  536,  37  L.  386. 

Compare  cases  arising  under  Rev. 
St.,  §  643,  cited  post  §  195, note  5. 


3  This  statute  was  enacted  for  the 
special  purpose  to  protect  persons 
of  the  negro  race  from  the  effects 
of  State  laws  which  then  discrimi- 
nated, or  which  might  be  enacted 
to  discriminate,  against  that  race. 
Where  the  statute  of  the  State  of 
West  Virginia  denied  every  negro 
the  right  to  sit  upon  a  grand  or 
petit  jury,  and  a  negro,  indicted 
for  murder,  properly  alleged  that 
this  discrimination  against  his  race 
would  pievent  him  from  having  a 
fair  trial  in  the  State  court,  he  was 
adjudged  to  have  a  right  to  have 
the  suit  removed  to  a  Circuit  Court 
of  the  United  States  for  trial. 

Strauder  v.  West  Virginia,  100 
U.  S.  303,  25  L.  664,  reversing  West 
Virginia  v.  Strauder,  11  W.  Va.  745, 
27  Am.  R.  606. 

Neither  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the 
United  States  nor  any  act  of  Con- 
gress gives  to  persons  of  the  white 
and  black  races  a  right  to  inter- 
marry. 

Georgia  v.  Tutty,  41  Fed.  753,  7 
L.  R.  A.  50; 

Ex  parte  Francois,  9  Fed.  Cas. 
699,  3  Woods  367; 
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or  military,  or  other  person,  for  any  arrest  or  imprisonment 


In  re  Hobbs,  12  Fed.  Cas.  262,  1 
Woods  537,  4  Am.  Law  T.  Kep. 
U.  S.  Cts.  190; 

Ex  parte  Kinney,  14  Fed.  Cas. 
G02,  3  Hughes  9,  3  Va.  Law  J.  370, 
7  Reporter  712; 

Indiana  v.  Gibson,  36  Ind.  389,  10 
Am.  K.  42; 

Frasber  v.  Texas,  3  Tex.  App. 
263,  30  Am.  R.  131. 

Compare 

Scott  V.  Georgia,  39  Ga.  321; 

Kinney  v.  Virginia,  71  Va.  (30 
Gratt. )  858,  32  Am.  R.  690,  2  Va. 
Law  J.  632. 

Therefore  an  indictment  for  for- 
nication based  upon  amalgamation 
(miscegenation)  is  not  removable 
from  a  State  court  to  a  Circuit 
Coujt  of  the  United  States  under 
Rev.  St.,  §  641. 

Georgia  v.  Tutty,  supra. 

Where  the  laws  of  the  State  are 
fair  and  impartial,  there  can  be  no 
removal  under  this  section.  For 
erroneous  judicial  action  by  the 
State  court,  or  illegal  acts  of  indi- 
viduals, officers  of  the  State  or 
others,  or  prejudice  against  the  de- 
fendant on  account  of  his  race, 
tending  to  prevent  a  fair  trial, — it 
provides  no  remedy.  This  statute 
does  not  directly  guarantee  to  every 
individual  the  protection  and  en- 
forcement of  his  civil  rights  in  all 
cases,  but  only  immunity  from  hos- 
tile, discriminating  State  legisla- 
tion. 

Criminal  cases: 

Virginia  v.  Rives,   100  U.  S.  313, 

25  L.  667,  overruling  s.  c,  sub  nom. 
Ex  parte  Reynolds,  20  Fed.  Cas. 
586,3  Hughes  559; 

Neal  V.  Delaware,   103  U.  S.  370, 

26  L.  567; 

Bush  V.  Kentucky,  107  U.  S.  110, 
1  Sup.  Ct.  625,27  L.  354; 


Gibson  v.  Mlssissijipi,  162  U.  S. 
565,  16  Sup.  Ct.  904,  4U  L.  1075,  af- 
firming Gibson  v.  Mississippi 
(Miss.),  17  So.  892,  "  not  to  be  of- 
ficially reported;" 

Smith V.  Mississippi,  162 U.S.  592, 

16  Sup.  Ct.  900,  40  L.  1082,  affirm- 
ing  s.  c.  (Miss.),  18  .So.  110; 

Murray  v.  Louisiana,  163  U.  S. 
101,  16  Sup.  Ct.  990,  41  L.  87;  8.  c, 
sub  nom.  Ex  parte  Muriay,  66 
Fed.  297;  s.  c,  sub  nam.  Louisi- 
ana V.  Murray,  47  La.   Ann.   1424, 

17  So.  832; 

Williams  v.  Mississippi,  170  U.  S. 
213,  18  Sup.  Ct.  583,  42  L.  1012, 
affirming  s.  c.  (Miss.),  20  So.  1023, 
which  follows  Dixon  v.  Mississippi, 
74  Miss.  271,  20  So.  839; 

California  u.  Chue  Fan,  42  Fed. 
865,  14  Sawy.  577,  where  a  China- 
man was  held  to  stand  upon  the 
same  plane  as  a  negro  under  this 
law; 

Texas  v.  Gaines,  23  Fed.  Cas. 
869,  2  Woods  342,  overruling  s.  c, 
sub  nom.  Gaines  v.  Texas,  39  Tex. 
606; 

Ex  parte  Wells,  29  Fed.  Cas. 
633,  3  Woods  128,  17  Alb.  Law  J. 
Ill,  25  Pittsb.  Leg.  .1.  107; 

Cooper  V.  Maryland,  64  Md.  40, 
20  Atl.  986; 

Ex  parte  Alabama,  71  Ala.  363; 

Thomas  v.  Alabama,  58  Ala.  365; 

South  Carolina  v.  Smalls,  11 
S.  C.  262. 

Contra, 

North  Carolina  v.  Dunlap,  65 
N.  C.  491,  6  Am.  R.  746,  overruled 
by  Fitzgerald  v.  Allman,  82  N.  C. 
492; 

Gaines  v.  Texas,  supra,  overruled 
by  Texas  v.  Gaines,  supra. 

Civil  cases: 

Dubuclct  V.  Louisiana,  103  U.  S. 
550,    26    L.   504;    s.    c,    sub   nom. 
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or  other  trespasses  or  wrongs,  made  or  committed  by  virtue 
of  or  under  color  of  authority  ^  derived  from  any  kw  provid- 
ing for  equal  rights  as  aforesaid,  or  for  refusing  to  do  any  act 
on  the  ground  that  it  would  be  inconsistent  with  such  law, 
such  suit  or  prosecution  may,  upon  the  petition  of  such  de- 
fendant, filed  in  said  State  court  at  any  time  before  the  trial 
or  final  hearing  ^  of  the  cause,  stating  the  facts  ^  and  verified 
by  oath,  be  removed,  for  trial,  into  the  next  Circuit  Court  to 
be  held  in  the  District  where  it  is  pending."  Upon  tlie  filing 
of  such  petition  all  further  proceedings  in  the  State  courts 
shall  cease,^  and  shall  not  be  resumed  except  as  hereinafter 


Louisiana  r.  Dubuclet,  15  Fed.  Cas. 
965,  5  Reporter  201,  10  Chi.  Leg. 
News  1.32; 

Fowlkes  V.  Fowlkes,  9  Fed.  Cas. 
621,  21  Int.  Rev.  Rec.  358,  8  Chi. 
Leg.  News  41; 

Fitzgerald  v.  AUman,  supra. 

A  civil  suit  to  recover  a  debt  is 
not  removable  from  a  State  court 
under  §  641  merely  because  the 
plaintiff  is  a  State. 

Alabama  v.  Wolffe,  18  Fed.  836. 

Qwasi-criminal  cases,  but  civil 
in  form,  arising  under  the  liquor 
law  of  Iowa  were  held  not  remova- 
ble under  this  section  (by  a  divided 
Court)  in 

Schmidt  v.  Cobb,  119  U.  S.  286, 
7  Sup.  Ct.  1373,  30  L.  821; 

O'Malley  v.  Farley,  119  U.  S.  296, 
7  Sup.  Ct.  1373,  30  L.  323. 

An  indictment  for  a  nuisance 
under  the  same  law  was  held  not 
removable  under  §  641  in 

Stommel  i-.  Timbrel,  84  Iowa  336, 
51  N.  W.  159. 

The  provision  of  Rev.  St.  U.  S., 
§  2010,  giving  a  plaintiff  a  right  to 
sue  in  a  Federal  Court  to  recover 
an  office,  "where  it  appears  that 
the  sole  question  touching  the 
title  to  such  office  arises  out  of  the 
denial  of  the  right  to  vote  to  citi- 
zens who  offer  to  vote,  on  account 
of  race,  color,  or  previous  condi- 


tion of  servitude,"  does  not  author- 
ize the  removal  of  any  case  from  a 
State  court.  "This  section  pro- 
vides for  an  original  suit  by  one 
out  of  office  to  get  in,  but  not  for 
the  removal  of  a  suit  against  one 
in  office  to  put  him  out."  Dubuclet 
V.  Louisiana,  supra. 

To  the  same  point  is 

Louisiana  v.  Johnson,  29  La. 
Ann.  399. 

*  The  question  of  what  constitutes 
color  of  authority  is  discussed  in 

Hodgson  V.  Millward,  12  Fed. 
Cas.  285,  20  Leg.  Int.  348,  5  Phila. 
302,  3  Grant  Cas.  418. 

The  petition  for  removal  should 
directly  allege  that  the  act  of  which 
the  plaintiff  complains  was  per- 
formed by  the  defendant  either  "by 
virtue  of,  or  under  color  of,"  the 
Federal  authority  described  in  this 
clause. 

Skeeu  v.  Huntington,  25  lud.  510. 

5  Consult  note  on  the  same  phrase 
in  Rev.  St.,  §  643,  post  §  195,  note  9. 

'^  Consult  note  on  the  correspond- 
ing phrase  in  Rev.  St.,  §  643,  post 
§  195,  note  14. 

'As  to  the  proper  place  to  -which 
a  suit  shall  be  transferred,  consult 
ante  §  179  and  notes  on  the  general 
statute. 

^  A  petition  for  removal  under 
this  section  does  not  oust  the  juris- 
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provided.^     But  all  bail  and  other  security  given  in  such  suit 
or  prosecution  shall  continue  in  like  force  and  effect  as  if  the 


diction  of  tlie  State  court  unless  the 
suit  be  a  removable  one;  the  State 
court  may  properly  deny  a  renaoval 
if  HO  right  to  remove  bo  shown. 
Virginia  v.  Kives,  100  U.  S.  313, 

25  L.  667; 

Neal  V.  Delaware,  103  U.  S.  370, 

26  L.  567; 

Ex  parte  Wells,  29  Fed.  Cas.  633, 
3  Woods  128,  17  Alb.  Law  J.  Ill, 
25  Pittsb.  Leg.  J.  107; 

Stommel  v.  Timbrel,  84  Iowa  336, 
51  N.  W.  159; 

Chappell  Chem.  &  F.  Co.  v.  Sul- 
phur Mines  Co.,  85  Md.  684,  36 
Atl.  712; 

Louisiana  v.  Murray,  47  La.  Ann. 
1424,  17  So.  832; 

Ex  parte  Alabama,  71  Ala.  363. 

The  same  is  implied  in  the  other 
cases  cited  in  preceding  notes 
where  a  removal  was  denied. 

Where  a  petition  for  removal 
under  §  641  is  denied  by  a  State 
court,  the  defendant  may  preserve 
his  right  to  a  review  of  the  ruling 
by  the  Supreme  Court  of  the  United 
States  under  Rev.  St.  U.  S.,  §709; 
this  practice  was  adopted  in  several 
cases  cited  in  preceding  notes  to 
this  section.  In  such  cases,  the 
record  in  the  highest  State  court 
and  in  the  Supreme  Court  of  the 
United  States  must  contain  the  pe- 
tition for  removal. 

Bush  V.  Kentucky,  107  U.  S.  110, 
1  Sup.  Ct.  625,  27  L.  354; 

Chappell  Chem.  &  F.  Co.  v.  Sul- 
phur Mines  Co.,  172  U.  S.  474,  19 
Sup.  Ct.  268,  43  L.  520. 

The  defendant,  when  his  petition 
is  denied  by  the  State  court,  has 
been  held  to  have  a  right  to  apply 
to  the  Circuit  Court  for  a  writ  of 
certiorari  or  habeas  corpus  cum 
causa,  as  shall  be  appropriate. 


Ex  parte  Wells,  29  Fed.  Cas.  633, 
3  Woods  128,  17  Alb.  Law  .J.  Ill, 
25  Pittsb.  Leg.  J.  1U7. 

Compare  Rev.  St.,  §642,  quoted 
in  the  text  in  the  concluding  part 
of  tliis  section. 

''•Although  there  is  uo  express 
provision  therefor  in  the  sUitute, 
a  suit  improperly  removed  under 
Rev.  St.,  §641,  should  be  remanded 
by  the  Circuit  Court  to  the  State 
court. 

California  v.  Chue  Fan,  42  Fed. 
865,  14Sawy.  577; 

Louisiana  v.  Dubuclet,  15  Fed. 
Cas.  965,  5  Reporter  201,  10  Chi. 
Leg.  News  1;J2,  aflfirmed,  sub  nom. 
Dubuclet  V.  Louisiana,  103  U.  S, 
550,  26  L.  504; 

Te^as  V.  Gaines,  23  Fed.  Cas. 
809,  2  AVoods  342,  which  remanded 
the  case  ordered  removed  in  Gaines 
V.  Texas,  39  Tex.  606. 

Compare  the  discussion  of  the 
subject  of  motions  to  remand  under 
the  general  statute,  post  §  199  and 
notes. 

When  a  suit  removed  from  a 
State  court  under  Rev.  St.,  §041, 
is  remanded  by  a  Circuit  Court  to 
the  State  court  from  which  it  was 
removed,  such  State  court  sliould 
proceed  with  the  trial  thereof,  and 
this  duty  may  be  enforced  by  man- 
danms  from  a  higher  State  court. 

Ex  parte  Alabama,  71  Ala.  363. 

Compare  post  §204,  under  the 
general  statute. 

Where  a  Circuit  Court  has  im- 
properly taken  jurisdiction  of  a 
criminal  cause  attempted  to  be  re- 
moved under  this  section,  the  Su- 
preme Court  may,  by  inantlaiiiu.-<, 
require  the  Circuit  Court  to  remand 
the  cause  to  the  State  court. 

Virginia  v.  Rives,  100  U.  S.  313, 
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same  had  proceeded  to  final  judgment  and  execution  in  the 
State  court.^^  It  shall  be  the  duty  of  the  clerk  of  the  State 
court  to  furnish  such  defendant,  petitioning  for  a  removal, 
copies  of  said  process  against  him,  and  of  all  pleading,  depo- 
sitions, testimony,  and  other  proceedings  in  the  case.^^  If 
such  copies  are  filed  by  said  petitioner  in  the  Circuit  Court 
on  the  first  day  of  its  session,  the  cause  shall  proceed  therein 
in  the  same  manner  as  if  it  had  been  brought  there  by  origi- 
nal process  ;^'^  and  if  the  said  clerk  refuses  or  neglects  to  fur- 


25  L.  667,  remanding  to  State  court, 
Ex  parte  Reynolds,  20  Fed.  Cas. 
586,  3  Hughes  ')59. 

Compare  similar  procedure  under 
Kev.  St.,  §643. 

Post  §  195,  note  5. 

^^  This  provision  seems  to  be 
broader  than  the  corresponding 
provision  of  Rev.  St.,  §646,  but 
that  section  has  some  other  pro- 
visions which  should  be  here 
quoted : 

"'Sec.  646.  When  a  suit  is  re- 
moved for  tiial  from  a  State  court 
to  a  Circuit  Court,  as  provided  in 
the  foregoing  sections,  any  attach- 
ment of  the  goods  or  estate  of  the 
defendant  by  the  original  process 
shall  hold  the  same  to  ansvrer  the 
final  judgment,  in  the  same  man- 
ner as  by  the  laws  of  such  State 
they  would  have  been  held  to 
answer  final  judgment  had  it  been 
rendered  by  the  court  in  which 
the  suit  was  commenced;  and  any 
injunction  granted  before  the  re- 
moval of  the  cause  against  the  de- 
fendant applying  for  its  removal 
shall  continue  in  force  until  modi- 
fied or  dissolved  by  the  United 
States  Court  into  which  the  cause 
is  removed;  and  any  bond  of  in- 
demnity or  other  obligation,  given 
by  the  plaintiff  upon  the  issuing  or 
granting  of  any  attachment,  writ 
of  injunction,  or  other  restraining 
process,     against    the     defendant 


petitioning  for  the  removal  of  the 
cause,  shall  also  continue  in  full 
force  and  may  be  prosecuted  by 
the  defendant  and  made  available 
for  his  indemnity  in  case  the  at- 
tachment, injunction,  or  other  re- 
straining process  be  set  aside  or 
dissolved,  or  judgment  be  rendered 
in  his  favoi",  in  the  same  manner, 
and  with  the  same  effect  as  if 
such  attachment,  injunction,  or 
other  restraining  process  had 
been  granted,  and  such  bond  had 
been  originally  filed  or  given  in 
such  State  court." 

Compare  the  broader  provisions 
of  the  present  general  statute,  ante 
§  9,  and  the  discussion  thereof, 
2^ost  §  205,  and  also  discussion  un- 
der Rev.  St.,  §  643,  post  §  195,  note 
16. 

1'  Compare  the  language  of  the 
general  statute,  ante  §  8,  and  the 
discussion  thereof,  aiite  §  181. 

1-  As  to  the  manner  of  trial  of 
criminal  cases,  compare  post  §  195, 
note  15,  under  Rev.  St.,  §  643. 

As  to  civil  cases,  compare  post 
§  208,  under  the  general  statute. 

Where  a  prosecution  is  removed 
under  this  section,  and  the  indict- 
ment is  quashed  by  the  Circuit 
Court,  a  new  indictment  may  be 
returned  into  the  proper  State 
court  by  the  grand  jury  thereof. 

Bush  V.  Kentucky,  107  U.  S.  110, 
1  Sup.  Ct.  625,  27  L.  354. 
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nish  such  copies,  the  petitioner  may  thereupon  docket  the 
case  in  the  Circuit  Court,  and  tlie  said  Court  shall  then  have 
jurisdiction  therein,  and  may,  upon  proof  of  such  refusal  or 
neglect  of  said  clerk,  and  upon  reasonable  notice  to  the  plain- 
tiff, require  the  plaintiff  to  file  a  declaration,  petition,  or 
complaint  in  the  cause;  and,  in  case  of  his  default,  may  or- 
der a  nonsuit  and  dismiss  the  case  at  the  costs  of  the  plain- 
tiff, and  such  dismissal  shall  be  a  bar  to  any  further  suit 
touching  the  matter  in  controversy.^^  j^^^  jf^  without  such 
refusal  or  neglect  of  said  clerk  to  furnish  such  copies  and 
proof  thereof,  the  petitioner  for  removal  fails  to  file  copies 
in  the  Circuit  Court  as  herein  provided,  a  certificate,  under 
the  seal  of  the  Circuit  Court,  stating  such  failure,  shall  be 
given,  and  upon  the  production  thereof  in  said  State  court, 
the  cause  shall  proceed  therein  as  if  no  petition  for  a  re- 
moval had  been  filed. 

"Sec.  642.  When  all  the  acts  necessary  for  the  removal  of 
any  suit  or  prosecution,  as  provided  in  the  preceding  section, 
have  been  performed,  and  the  defendant  petitioning  for  such 
removal  is  in  actual  custody  on  process  issued  by  said  SUite 
court,  it  shall  be  the  duty  of  the  clerk  of  said  Circuit  Court 
to  issue  a  writ  of  liaheas  corpus  cum  causa,  and  of  the  mai"shal, 
by  virtue  of  said  writ,  to  take  the  body  of  the  defendant  into 
his  custody,  to  be  dealt  with  in  said  Circuit  Court  according 
to  law  and  the  orders  of  said  Court,  or,  in  vacation,  of  any 


^8 The  Revised  Statutes  contain 
the  following  additional  provision 
upon  this  subject: 

"Sec.  645.  In  any  case  where  a 
party  is  entitled  to  copies  of  the 
record  and  proceedings  in  any  suit 
or  prosecution  in  a  State  court,  to 
be  used  in  any  Court  of  the  United 
States,  if  the  clerk  of  said  State 
court,  upon  demand,  and  the  pay- 
ment or  tender  of  the  legal  fees, 
refuses  or  neglects  to  deliver  to 
bira  certified  copies  of  such  records 
and  proceedings,  the  Court  of  the 
United  States  in  which  such  record 
and  proceedings  are  needed  may, 


on  proof  hy  affidavit  that  the  clerk 
of  said  State  court  hns  refused  or 
neglected  to  deliver  copies  thereof, 
on  demand  as  aforesaid,  direct  such 
record  to  be  supi)liL'd  hy  affidavit, 
or  otherwise,  as  the  circumstances 
of  the  case  may  require  and  allow; 
and,  thereupon,  such  proceeding, 
trial,  and  judgment  may  be  had  in 
the  said  Court  of  tlie  United  States, 
and  all  such  processes  awarded,  as 
if  certilied  copies  of  such  records 
and  proceedings  bad  been  regularly 
before  tbe  said  Court." 

Compare    the     present    general 
statute,  ante  §  12. 
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Judge  thereof ;  and  the  marshal  shall  file  with  or  deliver  to  the 
clerk  of  said  State  court  a  duplicate  copy  of  said  writ."  ^* 

§  195.  Under  Rev.  St.,  §  643, ^  a  suit  begun  in  a  State 
court  against  an  officer  of  the  United  States,  or  a  person 
acting  under  an  ollicer,  in  which  the  cause  of  action  or  de- 
fence is  based  upon  a  revenue  law  of  the  United  States,  is 

removable  to  a  Circuit  Court The  removal  of  suits  against 

United  States  officers  and  persons  acting  under  them  arising 


1^  Compare  note  8  to  this  section. 

§195. 

iThe  original  section  from  which 
Rev.  St.,  §643,  was  codified  is  §  3 
of  the  act  of  March  2,  1833,  4  St.  L. 
632,  known  as  the  Force  Act,  or 
Force  Bill,  entitled  "An  Act  fur- 
ther to  provide  for  the  collection 
of  duties  on  imports.' '  It  is  mod- 
eled after  the  first  provision  of 
the  removal  section  of  the  acts  of 
1815,  3  St.  L.  195,  §  8,  and  3  St.  L. 
231,  §  6,  the  latter  portion  of  that 
section  having  been  held  unconsti- 
tutional in 

Wetherbee  v.  Johnson,  14  Mass. 
412. 

Compare  ante  §  33,  note  3. 

The  act  of  1833  was  passed  by 
Congress  because  of  the  ordinance 
of  a  convention  of  South  Carolina 
to  nullify  within  that  State  the  acts 
of  Congress  levying  duties  upon  im- 
ports, and  the  acts  of  the  legislature 
of  South  Caroliua,  and  the  threats 
of  its  governor,  to  enforce  such  or- 
dinance. 

The  weight  of  authority  is  to  the 
effect  that  the  original  section  ap- 
plied to  no  case  not  arising  out  of 
"the  collection  of  duties  on  im- 
ports." 

Philadelphia  v.  The  Collector,  5 
Wall.  720,  18  L.  614; 

Victoria.  Cisco,  28 Fed.  Cas.  1177, 
5  Blatchf.  128; 

Stevens  v.  Mack,  23  Fed.  Cas.  20, 
5  Blatchf.  514,  6  Int.  Rev.  Rec.  181; 


Salt  Co.  V.  Wilkinson,  21  Fed. 
Cas.  273,  8  Blatchf.  30; 

Findley  v.  Satterfield,  9  Fed.  Cas. 
67,  3  Woods  504,  7  Cent.  Law  J. 
365,  7  Reporter  6. 

It  was  held,  however,  in 

Warner  v.  Fowler,  29  Fed,  Cas. 
2.55,  4  Blatchf.  311,  3  Wkly.  Law 
Gaz.  246, 

that  a  suit  against  a  postmaster 
was  removable  under  4  St.  L.  632, 
§  3,  because  the  post-office  law  is, 
in  a  certain  limited  sense,  a  revenue 
law,  that  is,  it  incidentally  pro- 
duces a  revenue.  The  reasoning 
of  this  case  is  far-fetched,  and  takes 
no  notice  of  the  circumstances, 
purpose,  or  title  of  the  act  of  1833. 
Post-office  laws  and  revenue  laws 
are  recognized  as  distinct  by  the 
Supreme  Court  in 

United  States  v.  Norton,  91  U.  S. 
566,  23  L.  454. 

They  are  enacted  under  different 
provisions  of  the  Constitution. 

The  case  of  Warner  r.  Fowler, 
siq^ra,  was  followed  by  the  Circuit 
Court  of  Appeals  of  the  Seventh 
Circuit  in 

Ward  V.  Congress  Const.  Co.,  39 
C.  C.  A.  669,  99  Fed.  598, 
which  was  a  suit  to  enjoin  "the 
construction  of  an  addition  to  the 
temporary  post  office  "  at  Chicago, 
and  had  nothing  to  do  with  any 
proceeding  under  a  law  "for  rais- 
inijr  revenue." 
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out  of  the  enforcement  of  the  revenue  laws,  is  provided  for 
by  the  following  section  of  the  Revised  Statutes  : 


Const.  U.  S.,  Art.  I,  §7,  cl.  1; 
Art.  I,  §8,  cl.  1. 

It  seems  too  clear  for  serious  de- 
bate that  these  cases  are  erroneous ; 
that  Rev.  St.,  §  043,  applies  only  to 
suits  arising  out  of  a  revenue  law 
enacted  under  these  provisions  of 
the  Constitution,  and  not  to  suits 
arising  out  of  statutes  passed  under 
some  other  power,  but  which  inci- 
dentally produce  a  revenue,  as  un- 
der the  authority  to  establish  post 
offices  and  post  roads. 

Const.  U.  S.,  Art.  1,  §  8,  cl.  7. 

Acting  on  the  assumption  that 
the  act  of  1833,  4  St.  L.  632,  applied 
only  to  cases  arising  out  of  "the 
collection  of  duties  on  imports," 
as  indicated  by  its  title,  Congress 
passed  the  act  of  June  30,  1864,  13 
St.  L.  223,  §  50,  which  applied  all  pro- 
visions of  that  act  then  in  force  to 
cases  arising  under  the  internal 
revenue  laws.  But  §  .50  of  the  act 
of  1864  was  repealed  by  an  act  of 
July  13,  1866,  14  St.  L.  98,  §  68. 

Merchants'  Insurance  Co.  v. 
Ritchie,  5  Wall.  541,  18  L.  540; 

Philadelphia  v.  The  Collector,  5 
Wall.  720,  18  L.  614. 

By  §  67  of  the  act  of  July  13,  1866, 
siipi-a,  certain  classes  of  cases  aris- 
ing under  the  internal  revenue  laws 
— less  comprehensive  than  under 
§  50  of  the  act  of  1864  adopting  §  3  of 
the  act  of  1833— were  made  remov- 
able from  State  courts  to  the  Cir- 
cuit Courts  of  the  United  States; 
and  §  68  required  the  Circuit  Courts 
to  remand  to  the  State  courts  all 
suits  then  pending  upon  removal 
under  §  50  of  the  act  of  1864,  which 
would  not  be  removable  under  §  07 
of  said  act  of  July  13,  1866. 

An  act  of  July  28, 1866,  extended 


the   provisions  of   §§  2,  3,  and  4  of 
the  act  of  1833  to — 
"  all  cases  arising  or  which  may 
have    heretofore    arisen,    and    all 
suits  and  prosecutions  heretofore 
brought  and  now  pending,  orwliich 
may  hereafter  be  brought  against 
€any  officer  of  the  United  Stales  or 
other  person  by  reason  of  any  acts 
done  or  proceedings  had  by  such 
officer  or  other  person,  under  au- 
thority or  color  of  the  act  approved 
March   twelve,    eighteen    hundred 
and  sixty-three,  entitled    '  An  act 
to   provide  for    the  collection  of 
abandoned   property,  and  for   the 
prevention  of   frauds   in   insurrec- 
tionary districts  within  the  United 
States,'  or  the  act  approved  July 
two,  eighteen   hundred   and  sixty- 
four,  entitled   '  An  act  in  addition 
to  the  several  acts  concerning  com- 
mercial intercourse  between  loyal 
and  insurrectionary  States,  and  to 
provide  for  the  collection  of  cap- 
tured and  abandoned  property,  and 
the  prevention  of  frauds  in  Slates 
declared    in    insurrection:'     Pro- 
vided, That  such  acts  done  or  pro- 
ceedings had  under  the  two  acts 
last     aforesaid,    or    under     color 
thereof,  shall  have  been  done  and 
had  under  the  authority  or  by  the 
direction  of  the  executive  govern- 
ment of  the  United  States."     14 
St.  L.  328,  §  8. 

When  §  3  of  the  act  of  1833  and 
§  :7  of  the  act  of  July  13,  1860,  were 
consolidated  and  codified  (with  the 
election  statute)  as  Rev.  St.,  §643, 
the  language  of  §67  was  followed 
rather  than  that  of  §  3,  so  that  the 
secticn  as  codified  made  the  same 
restriction  in  the  classes  of  cases 
removable  under    the  laws  as  to 
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"Sec.  643.2  When  any  civil  suit^  or  criminal  prosecution* 


import  duties  that  §  67  made  in  the 
classes  of  cases  removable  under 
the  internal  revenue  laws. 

Although  the  rule  was  probably- 
different  under  §  3  of  the  act  of 
1833,  no  defendant  can  remove  a 
suit  under  Rev.  St.,  §  643,  unless 
such  defendant  be  an  officer  of  the 
United  States  or  a  person  acting 
under  such  officer,  except  in  eject- 
ment suits  specially  mentioned; — 
an  unofficial  party  seeking  to  make 
a  defense  under  a  revenue  law,  in 
all  other  cases,  has  no  right  to  re- 
move the  suit  under  Rev.  St.,  §643. 

Johnson  v.  Wells,  Fargo  &  Co., 
98  Fed.  3. 

Compare 

Salem  &  L.  R.  Co.  v.  Boston  & 
L.  R.  Co.,  21  Fed,  Cas.  229,  21  Law 
Rep.  210. 

Such  a  suit,  if  of  a  civil  nature, 
begun  in  a  State  court,  may  per- 
haps be  removed  to  a  Circuit  Court, 
under  the  general  statute,  as  one 
arising  under  a  law  of  the  United 
States,  wliere  the  sum  in  contro- 
versy exceeds  $2,000,  exclusive  of 
interest  and  costs. 

Crawford  v.  Hubbell,  89  Fed.  1; 

Johnson  v.  Wells,  Fargo  &  Co.,  91 
Fed.  1. 

An  indictment  of  a  saloon  keeper, 
for  maintaining  a  nuisance  by  keep- 
ing his  saloon,  was  held  not  remov- 
able under  Rev.  St.,  §  043,  in 

Stommel  v.  Timbrel,  84  Iowa  336, 
51  N.  W.  1.59, 

and  by  the  Iowa  Circuit  Court  in 
an  unreported  decision  in  the  same 
case,  the  defendant  claiming  un- 
successfully that,  as  he  had  paid  a 
license  tax  to  do  a  retail  liquor 
business  and  a  revenue  tax  had 
been  paid  on  his  liquors,  his  de- 1 

3  For  note  3, 
*  For  note  4, 


fence  to  the  indictment  arose  under 
the  internal  revenue  law  of  the 
United  States. 

A  similar  decision  had  previously 
been  made  in 

Massachusetts  v.  Casey,  94  Mass. 
214, 

where  an  order  of  removal  made 
by  the  Circuit  Court  was  disre- 
garded in  an  opinion  prepared  by 
Justice  Gray.  This  decision  was 
acquiesced  in  and  followed  by  Jus- 
tice Clifford  and  Judge  Lowell  in 
the  Circuit  Court,  as  appears  by 
the  note  to  Massachusetts  v.  Casey, 
supra. 

-The  Constitutionality  of  Rev. 
St.,  §  643,  as  applied  to  criminal 
cases  arising  under  State  laws,  was 
affirmed  in 

Tennessee  v.  Davis,  100  U.  S.  257, 
25  L.  648; 

Findley  v.  Satterfield,  9  Fed.  Cas. 
67,  3  Woods  504,  7  Cent.  Law  J. 
365,  7  Reporter  6; 

North  Carolina  v.  Hoskins,  77 
N.  C.  530,  followed  in  North  Caro- 
lina V.  Deaver,  77  N.  C.  555. 

These  cases  contain  interesting 
historical  reviews  of  the  circum- 
stances under  which  the  acts  were 
passed  from  which  §  643  was  codi- 
fied. Reference  may  also  be  made 
to  the  message  of  President  Jack- 
son of  Jan.  16,  1833. 

2  Messages  and  Papers  of  the 
Presidents,  610. 

The  Constitutionality  of  Rev. 
St.,  §  643,  as  applied  to  criminal 
cases,  was  denied  in 

South  Carolina  v.  Davis,  12  S.  C. 
528,  decided  before  Tennessee  v. 
Davis,  supra,  and  reversed  in  Davis 
i\  South  Carolina,  107  U.  S.  597,  2 
Sup.  Ct.  636,  27  L.  574. 
see  p.  607. 
see  p.  609. 
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is  commenced^  in    any  court  of  a  State ^iigainst an voflk-cr* 


Rev.  St.,  §043,  was  not  super- 
seded as  to  civil  cases  or  iii  any- 
wise affected  by  the  act  of  1875,  as 
it  has  been  decided, 

Venable  v.  Richards,  105  U.  S. 
63(5,  2()  L.  119(5;  s.  c,  28  Fed.  Cas. 
1144,  1  Hughes  326,  22  Int.  Rev. 
Rec.  299; 

and  it  was  expressly  saved  from  re- 
peal by  the  act  of  1887-8,  §  5,  ante 
§  19,  amending  the  act  of  1875. 

So  this  section  has  not  bceu  af- 
fected by  the  repeal  of  the  statute 
granting  to  Circuit  Courts  original 
jurisdiction  of  certain  classes  of 
suits  that  are  removable  there- 
under: 

Philadelphia  v.  The  Collector,  5 
Wall.  720,  18  L.  614; 

Hornthall  v.  Keary,  9  Wall.  500, 
19  L.  560; 

The  Assessors.  Osbornes,  9  Wall. 
567,  19  L.  748; 

The  Collector  v.  Hubbard,  12 
Wall.  1,  20  L.  272; 

Cincinnati  Brewing  Co.  v.  Bett- 
man,  102  Fed.  16; 

Salt  Co.  V.  Wilkinson,  21  Fed. 
Cas.  273,  8  Blatchf.  30. 

3  Many  of  the  civil  suits  removed 
to  the  Circuit  Courts  under  Rev. 
Sts.,  §  643,  and  the  acts  from  which 
it  was  codified,  have  been  brought 
in  State  courts  against  collectors 
to  recover  duties  or  internal  rev- 
enue taxes  alleged  to  have  been  ille- 
gally collected  by  the  defendants 
under  color  of  office.  In  but  few 
of  this  class  of  cases  is  the  regu- 
larity of  the  removal  questioned. 
The  following  are  some  of  the 
cases  —  enough  to  illustrate  their 
character — removed  without  ques- 
tion: 


Elliott  p.  Swartwout,  10  Pet.  137, 
9  L.  373; 

Bend  v.  Hoyt,  13  Pet.  263,  10  L. 
154; 

Gray  v.  Darlington,  15  Wall.  63, 
21  L.  45; 

The  Collector  c.  Doswoli,  16  Wall, 
156,  21  L.  350; 

Peabody  v.  Staik,  16  Wall.  240, 
21  L.  311; 

Tlie  Collector  v.  Beggs,  17  Wall. 
182,  21  L.  624; 

Pahlman  u.  The  Collector,  20 
Wall.  189,  22  L.  342; 

Bailey  v.  Railroad  Co.,  22  Wall. 
604,  22  L.  840; 

Selden  v.  Equitable  Trust  Co., 
94  U.  S.  419,  24  L.  249; 

Mason  v.  Sargent,  104  U.  S.  689, 
26  L.  894; 

Goldenberg  v.  Murphy,  108  U.  S. 
162,  2  Sup.  Ct.  38S,  27  L.  686; 

Retzer  o.  Wood,  109  U.  S.  185,  3 
Sup.  Ct.  164,  27  L.  900; 

Arnson  r.  Murphy,  109  U.  S.  238, 
3  Sup.  Ct.  184,  27  L.  920;  s.  c,  115 
U.  S.  579,  0  Sup.  Ct.  185,  29  L.  491; 

Hartranft  v.  Oliver,  125  U.  S.  525, 
8  Sup.  Ct.  958,  31  L.  813; 

Manhattan  Co.  v.  Blake,  148  U.  S. 
412,  13  Sup.  Ct.  640,  37  L.  504; 

Cadwalader  v.  Jessup  &  Moore 
Paper  Co.,  149  U.  S.  350,  13  Sup. 
Ct.  875,  37  L.  764; 

Cadwalader  r.  Wanamaker,  149 
U.  S.  532,  13  Sup.  Ct.  979,  983,  37  L. 
837; 

Hartranft  v.  Meyer,  149  U.  S.  544, 
13  Sup.  Ct.  982,  983,  37  L.  840; 

Nunn  V.  William  Gerst  Brewing 
Co.,  40  C.  C.  A.  190,  99  Fed.  939; 

De  Bary  v.  Souer,  41  C.  C,  A.  417, 
101  Fed.  425; 

De  Bary  v.  Carter,  41  C.  C.  A. 


6  For  note  5,  see  p.  609. 
6  For  note  6,  see  p.  610. 
*Text  continued  on  p.  610, 
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677,  101  Fed.  1006;  s.  c,  42  C.  C.  A. 
209,  102  Fed.  130; 

Coyne  v.  Manhattan  Brewing  Co., 
41  C.  C.  A.  677,  101  Fed.  1005; 

Warwick  c.  Bettman,  102  Fed. 
127; 

Coggill  V.  Lawrence,  6  Fed.  Cas. 

6.  1  Blatchf.  602;  s.  c,  6  Fed.   Cas. 

7,  2  Blatchf.  304. 

Another  class  of  cases  that  have 
been  removed  under  this  section 
are  actions  of  trespass  against  col- 
lectors to  recover  the  value  of  prop- 
erty seized  for  taxes. 

Erskine  v.  Hohnbach,  14  Wall. 
613,  20  L.  745; 

Averill  v.  Smith,  17  Wall.  82,  21 
L.  613; 

Barnes  t.  The  Railroads,  17  Wall. 
294,  21  L.  544,  547; 

Stoll  i\  Pepper,  97  U.  S.  438,  24 
L.  1070; 

Harding  v.  Woodcock,  137  U.  S. 
43,  11  Sup.  Ct.  6,  34L.  580. 

Other  suits  have  been  removed, 
clearly  falling  within  Rev.  St., 
§643: 

In 

Stacey  v.  Emery,  97  U.  S.  642,  24 
L.  1035, 

an  action  of  trespass  against  a  su- 
pervisor of  internal  revenue  for 
causing  the  seizure  of  plaintiffs' 
whiskey. 

In 

Fischer  v.  Daudistal,  9  Fed.  145, 
a  suit  of  foreign  attachment  to 
which  a  collector  of  customs,  as 
such,  was  made  a  garnishee,  re- 
moved upon  petition  of  the  col- 
lector. 

In 

McCullough  V.  Large,  20  Fed. 
309, 

a  rule  against  an  internal  revenue 
collector  to  show  cause  why  he 
should  not  be  attached  for  con- 
tempt of  a  State  court  for  refusing 
to  permit  a  sheriff  to  seize  whiskey 


in  his  custody  belonging  to  the  de- 
fendant in  execution. 

In 

Gallatin  v.  Sherman,  77  Fed.  337, 
a  suit  by  a  landlord  to  recover  pos- 
session of  a  bonded  warehouse  for 
non-payment  of  rent. 

In 

Buttner  r.  Miller,  4  Fed.  Cas.  926, 
1  Woods  620, 

an  action  of  slander  for  words 
spoken  by  defendant  as  collector 
of  customs. 

In 

Dennistoun  v.  Draper,  7  Fed. 
Cas.  488,  5  Blatchf.  336, 
an  action  of  replevin  against  a 
revenue  ofBcer  to  recover  cotton 
held  by  defendant  as  "  captured, 
abandoned  and  confiscable  prop- 
erty." 

In 

Van  Zandt  v.  Maxwell,  28  Fed. 
Cas.  1093,  2  Blatchf.  421, 
a  suit  by  an    informer    against  a 
collector  of  the  port  of  New  York 
for  a  share  of  forfeited  goods. 

A  suit  by  a  railroad  company 
against  a  collector  of  customs, 
brought  in  a  State  court,  to  recover 
from  him  the  freight  on  dutiable 
goods  paid  by  the  consignees  to 
the  defendant's  cashier  for  the 
plaintiff,  and  embezzled  by  the 
cashier, — the  plaintiff  asserting 
and  the  defendant  denying  the  de- 
fendant's liability  for  the  acts  of 
the  cashier, — was  held  removable 
undfer  Rev.  St.,  §  643. 

Cleveland,  C,  C.  &  L  R.  Co.  v. 
McClung,  119  U.  S.  454,  7  Sup.  Ct. 
262,  30  L.  465,  affirming  s.  0.,  15 
Fed.  905. 

The  courts,  both  of  the  States, 
and  of  the  United  States,  are  for- 
bidden to  restrain  the  assessment 
or  collection  of  any  United  States 
tax. 

"No  suit  for  the  purpose  of  re- 
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straining  the  assessment  or  collec- 
tion of  any  tax  sliail  bo  niaintaiiu'd 
in  any  court."  Kev.  St.  U.  S., 
§  3224. 

In  the  Income  Tax  Case,  this 
statute  was  evaded. 

Pollock  V.  Farmers'  Loan  &  T. 
Co.,  157  U.  S.  429,  15  Sup.  Ct.  673, 
39  L.  759;  s.  c,  158  U.  S.  601,  15 
Sup.  Ct.  912,  39  L.  1108. 

A  suit  against  an  officer  of  the 
United  States,  begun  in  a  State 
court,  to  enjoin  the  assessment  or 
collection  of  a  Federal  tax  may  be 
removed  to  a  Circuit  Court  under 
Rev.  St.,  §643. 

Snyder  v.  Marks,  109  U.  S.  189, 
3  Sup.  Ct.  157,  27  L.  901; 

Delaware  R.  Co.  v.  Prettyman,  7 
Fed.  Cas.  408,  17  Int.  Rev.  Rec.  99; 
Rowland  v.  Soule,  12  Fed.   Cas. 
743,  Deady  413; 

Kissinger  c.  Bean,  14  Fed.  Cas. 
689,  7  Biss,  60; 

Northwestern  Distilling  Co.  v. 
Corse,  18  Fed.  Cas.  392,  4  Biss.  514; 
Pullan  u.  Kinsinger,  20  Fed.  Cas. 
44,  2  Abb.  (U.  S.)  94,  9  Am.  Law 
Reg.  (N.  S.)  557,  11  Int.  Rev.  Rec. 
197,  5  Am.  Law  Rev.  184. 

A  removal  was  denied  or  the  suit 
remanded,  in  the  following  cases: 
Benchley  v.  Gilbert,  3  Fed.  Cas, 
158,  8  Blatchf.  147, 
a  suit  to  recover  from  a  commis- 
sioner of  the  Circuit  Court  illegal 
fees  collected  from  the  plaintiff. 

Kelsey  v.  Dallon,  14  Fed.  Cas. 
276,  7  Int.  Rev.  Rec.  86, 
a  suit  by  a  landlord  against  a  United 
States  marshal  for  rent  of  a  distil- 
lery held  by  him  under  a  seizure, 
the  lease  having  expired  and  the 
marshal  holding  over.  This  case 
proceeds  on  the  theory  that  the 
seizure  was  under  the  revenue  law 
but  the  unlawful  holding  of  the 
property  after  the  expiration  of  the 
lease  was  not. 

39 


Victor  V.  Cisco,  28  Fed.  Cas.  1177, 
5  Blatchf.  128, 

a  suit  against  the  assistant  treas- 
urer of  the  United  StalfS  to  recover 
the  value  of  bonds,  of  wliich  lio 
obtained  possession,  and  which  ho 
refused  to  re-deliver  to  the  plain- 
tiff. 

*  A  criminal  prosecution  for  the 
violation  of  a  State  law  is  removable 
from  a  State  court  under  lie  v.  St., 
§  643,  to  a  Circuit  Court  of  the 
United  States.  This  is  expressly 
decided,  upon  elaborate  discussion, 
in 

Tennessee  v,  Davis,  100  U.  S.  257, 
25  L.  648; 

Findley  v.  Satterfield,  9  Fed.  Cas. 
67,  3  Woods  504,  7  Cent.  Law  J. 
365,  7  Reporter  6; 

North  Carolina  v.  Iloskins,  77 
N.  C.  530. 

The  same  rule  was  held  to  have 
been  applicable  under  the  acts  from 
which  §  643  was  codified. 
Tennessee  v.  Davis,  supra. 
The  contrary  was  held  as  to  §  3 
of  the  act  of  1833,  but  upon  what 
course  of  reasoning  is  not  stated, 
in 

Ex  parte  Carson,  5  Fed.  Cas.  171, 
4  Hughes  215, 

where  the  section  in  its  original 
form  (4  St.  L.  632,  §3)  was  before 
the  Court.     Judge  Bond  said: 

"The  third  section  of  the  act  of 
Congress  of  1833,  under  which  this 
petition  was  filed,  is  not  applicable 
to  criminal  indictments.  .  .  . 
This  section  applies  only  to  civil 
causes." 

This  doctrine— that  Rev.  St., 
§  643,  in  its  original  form,  applied 
only  to  civil  and  not  to  criminal 
cases— is  held  in  an  elaborate  opin- 
iuu  by  Justice  Gray  in 
Massachusetts  r.  Casey,  94  Mass. 

214. 
6  A  criminal  prosecution,  where 
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appointed   under   or   acting   by  authority  of   any   revenue 


the  defendant  must  be  finally  tried 
in  a  court  of  general  jurisdiction 
upon  an  indictment,  is  commenced, 
within  the  meaning  of  Rev.  St., 
§  643,  when  the  indictment  is  re- 
turned against  the  defendant  by 
the  grand  jury;  the  removal  of  a 
preliminary  hearing  before  a  justice 
of  the  peace  is  premature  and  un- 
authorized. 

Virginia  v.  Paul,  148  U.  S.  107, 
13  Sup.  Ct.  536,  37  L.  386  (reversing 
Carico  v.  AVilmore,  51  Fed,  196); 

Georgia  v.  O'Gi-ady,  10  Fed.  Cas. 
245,  3  Woods  496,  5  Cent.  Law  J. 
465,  24  Int.  Rev.  Rec.  5, 

In  Virginia  v.  Paul,  sripra,  the 
Supreme  Court  overruled  several 
cases  where  it  was  held  that  a  crim- 
inal case  pending  before  a  justice 
of  the  peace  for  a  preliminary  hear- 
ing might  be  removed  under  this 
section  to  a  Circuit  Court: 

Georgia  v.  Port,  3  Fed.  117,  4 
Woods  513;  s.  c,  3  Fed.  124; 

Georgia  v.  Bolton,  11  Fed.  217; 

North  Carolina  v.  Kirkpatrick, 
42  Fed.  689. 

As  to  suits  finally  triable  before 
a  justice  of  the  peace,  see  note  6  to 
this  section. 

Where  a  Circuit  Court  took  ju- 
risdiction upon  a  petition  for  re- 
moval filed  under  this  section  be- 
fore an  indictment  was  returned 
into  the  State  court,  the  Supreme 
Court  awarded  a  inandnmiis  to  re- 
quire such  Ciixuit  Court  to  restore 
the  defendant  to  the  custody  of  the 
State  court. 

Virginia  v.  Paul,  supra. 

Compare  ante  §  194,  note  9. 

^  It  is  held  in  a  later  case,  distin- 
guishing 

Virginia  v.  Paul,  148  U.  S.   107, 
13  Sup.  Ct.  .536,  .37  L.  386, 
that  a  prosecution    for  a   misde- 


meanor, begun  and  finally  triable, 
under  the  State  law,  before  a  jus- 
tice of  the  peace,  may  be  removed 
to  a  Circuit  Court  for  trial  under 
Rev.  St.,  §  643. 

Judge  Paul  said: 

"The  case  at  bar  not  being  a 
crime  against  the  laws  of  the  State 
of  Virginia  which  must  be  prose- 
cuted by  indictment,  the  holding 
of  the  Supreme  Court  in  that  case 
is  not  applicable  to  this.  While 
the  language  of  the  statute  (sec- 
tion 643)  contemplates  that  the 
prosecution  will  be  commenced  in 
a  State  court  of  record,  to  give  it 
that  construction  would  render 
abortive  the  effort  of  Congress  to 
accomplish  the  manifest  purpose 
of  the  statute.  The  law  of  Con- 
gress is  Constitutional,  its  object 
is  clear,  and  the  intention  of  the 
lawmaking  power  unmistakable. 
In  such  case,  the  law,  if  possible, 
must  be  so  construed  as  to  give 
effect  to  the  purpose  of  its  enact- 
ment. The  object  of  the  law  was 
to  protect  the  officers  of  the  United 
States  government  in  the  collection 
of  the  internal  revenues,  and  in  the 
enforcement  of  the  internal  revenue 
laws,  against  unjust  and  prejudi- 
cial prosecutions  in  the  State 
courts;  and  whether  the  prosecu- 
tion is  commenced  by  indictment 
in  a  court  of  record,  or  by  the  issu- 
ance of  a  warrant  of  arrest  on  which 
the  officer  is  to  be  tried  by  a  justice 
of  the  peace,  he  is  entitled  to  the 
protection  secured  him  by  this  law. 
When  the  petition  for  removal  in 
this  case  was  filed  with  the  clerk, 
he  pursued  the  proper  course  in  is- 
suing a  writ  of  haheufi  corpus  cum 
cauaa,  directed  to  the  justice  of 
the  peace  before  whom  the  prose- 
cution was  pending.     The  case  is 
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law"  of  the  United  States  now  or  hereafter  enacted,  or  against 
any  person  acting  under  or  by  authority  of  any  such  ofhcer  * 
on  account  of  any  act  done  under  color  of  his  ollice  or  of 
any  such  law,  or  on  account  of  any  right,  title,  or  authority 
claimed  by  such  officer  or  other  person  under  any  such  law; » 
or  is  commenced  against  any  person  holding  property  or  es- 
tate by  title  derived  from  any  such  officer,  and  affecte  the 
validity  of  any  such  revenue  law  ;  ^^  [or  is  commenced  a(/ainst 
any  officer  of  the  United  Stales,  or  other  person,  on  account  of 
any  act  done  under  the  provisions  of  Title  XXVI,  '  The  Elec- 
tive Franchise,'  or  on  account  of  any  right,  title  or  authority 
claimed  by  such  officer  or  other  person  under  any  of  the  said 
provisions,]  ^^  the  said  suit  or  prosecution  may,  at  any  time 
before  the  trial  or  final  hearing  thereof,^^  \yQ  removed  for  trial 


properly  in  tins  Court,  and  the 
motion  to  remand  will  be  over- 
ruled." Virginia  v.  Bingham,  88 
Fed.  561. 

Civil  suits  removed  from  the 
court  of  a  justice  of  the  peace: 

Warwick  u.  Bettman,  102  Fed. 
127,  a  suit  to  recover  50  cents; 

Wood  V.  Matthews,  30  Fed.  Cas. 
465,  2  Blatchf.  370,  23  Vt.  735,  a 
suit  to  recover  $10. 

^  What  is  a  "  revenue  law"  within 
the  meaning  of  this  section  is  dis- 
cussed in  note  1  to  this  section. 

8  Criminal  cases  against  persons 
not  officers  but  acting  under  offi- 
cers: 

Davis  V.  South  Carolina,  107  U. 
S.  597,  2  Sup.  Ct.  636,  27  L.  594; 

Virginia  v.  Bingham,  88  Fed.  561 ; 

Georgia  v.  O'Grady,  10  Fed.  Cas. 
245,  3  Woods  496,  5  Cent.  Law  J. 
465,  24  Int.  Rev.  Rec.  5. 

A  case  arising  under  a  revenue 
law,  but  not  against  an  officer  or 
person  acting  under  an  officer,  is 
not  removable  hereunder. 

Auth.  cited  in  note  1  to  this  sec- 
tion. 

8  The  question  of  what    consti- 


tutes color  of  authority  is  discussed 
in 

Hodgson    V.   Millward,    12   Fed. 
Cas.  285,  20  Leg.  Int.  348,  5  Phila. 
302,  3  Grant  Cas.  418, 
and  somewliat  also  in 

Cleveland,  C,  C.  &  I.  R.  Co.  v. 
McClung,  119  U.  S.  454,  7  Sup.  Ct. 
262,  30  L.  465. 

^'>  United  States  v.  Lee,  106  U.  S. 
196,  1  Sup.  Ct.  240,  27  L.  171,  affirm- 
ing Lee  V.  Kaufman,  15  Fed.  Cas. 
162,  3  Hughes  36,  24  Int.  Rev.  Rec. 
90,  17  Alb.  Law  J.  2.37;  s.  c,  15 
Fed.  Cas.  204,  3  Hughes  1.39; 

Peyton  v.  Bliss,  19  Fed.  Cas.  407, 
Woolw.  170. 

Compare 

Wisconsin  v.  Circuit  Judge,  33 
Wis.  127. 

11  The  clause  printed  in  brackets 
in  italics  was  repealed  by  act  of 
Feb.  8,  1894,  28  St.  L.  36,  2  Supp. 
171,  §  1.  Tliere  are  so<me  decisions 
arising  under  this  repealed  clause. 

Ex  parte  Anderson,  1  Fed.  Cas. 
828,  3  Woods  124; 

Delaware  v.  Emerson,  8  Fed.  411; 
Illinois  V.  Fletcher,  22  Fed.  776. 

12  Under  this  statute  a  suit  may 
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into  the  Circuit  Court  next  to  be  holden  in  the  District  where 
the  same  is  pending, i3  upon  the  petition  of  such  defendant 
to  said  Circuit  Court,  and  in  the  following  manner :  Said 
petition  shall  set  forth  the  nature  of  the  suit  or  prosecution,  i* 
and  be  verified  by  affidavit ;  and,  together  with  a  certificate 


be  removed  before  the  final  trial  or 
final  bearing  in  the  court  of  origi- 
nal jurisdiction. 
Brice  v.  Somers,  4  Fed.  Cas.  87, 

1  Flip.  574,  2  Law  &  Eq.  Rep.  321, 

2  N.  Y.  Wkly.  Dig.  478,  8  Chi.  Leg. 
News  290,  1  Cin.  Law  Bui.  123. 

In 

Davis  V.  South  Carolina,  107  U.  S. 
597,  2  Sup.  Ct.  636,  27  L.  594;  s.  c, 
South  Carolina  v.  Davis,  12  S.  C. 
528, 

the  removal  was  effected  after  a 
trial  and  conviction  and  new  trial 
granted. 

Compare  cases  giving  this  con- 
struction to  the  identical  language 
of  Rev.  St.,  §639: 

Ayers  v.  Watson,  113  U.  S.  594, 
5  Sup.  Ct.  641,  28  L.  1093  and  cases 
cited. 

There  is  no  right,  under  this  sec- 
tion, to  remove  a  suit  from  a  court 
to  which  tlie  suit  has  been  appealed 
for  trial  de  novo  after  a  trial  in  the 
court  in  which  it  was  commenced. 

Brice  v.  Somers,  supra. 

Compare  cases,  arising  under  the 
general  statute,  cited  ante  §  152, 
note  13. 

13  The  place  where  the  suit  is 
pending  in  the  State  court  at  the 
time  of  the  removal,  and  not  the 
place  where  it  was  begun  or  in 
which  the  defendant  resides,  de- 
termines the  District  into  the  Cir- 
cuit Court  of  which  the  suit  should 
be  removed;  it  is  so  held  under  the 
similar  language  of  the  general 
law. 

Ante  §  179,  auth.  note  1. 

^*  "In  compliance  with  the   re- 


quirement of  the  statute  to  state 
the  nature  of  the  case,  facts,  and 
not  merely  opinions  of  conclusions 
of  law,  should  be  set  forth,  so  that 
it  may  appear  whether  in  judgment 
of  law  such  a  case  exists  as  enables 
the  petitioner  to  call  for  a  re- 
moval." Curtis,  Circuit  Justice, 
in  Salem  &  L.  R.  Co.  i\  Boston  & 
L.  R.  Co.,  21  Fed.  Cas.  229,  21  Law 
Rep.  210,  approved  in  Ward  v.  Con- 
gress Const.  Co.,  39  C.  C.  A.  669,  99 
Fed.  598. 

It  should  be  directly  alleged  that 
the  defendant,  in  doing  the  thing 
complained  of,  acted  "under  color 
of"  the  Federal  authority  de- 
scribed in  this  section. 

Skeen  v.  Huntington,  25  Ind.  510. 

In 

Davis  V.  South  Carolina,  107 
U.  S.  597,  2  Sup.  Ct.  636,  27  L.  574, 
the  petition  for  removal  filed  in  a 
case  where  the  defendant  was 
charged  witli  murder  is  quoted  in 
full,  to  which  reference  may  be 
made,  and  the  Supreme  Court  said: 

"The  prosecution  against  Davis 
was  removed  into  the  Circuit  Court 
in  strict  compliance  with  the  stat- 
ute. His  petition  set  out  the 
necessary  facts  showing  that  the 
homicide  which  was  charged 
against  him  as  a  crime  took  place 
while  he  was  in  discharge  of  his 
official  duty;  it  was  verified,  and 
certified  as  required  by  law.  The 
writ  of  habeas  corpus  cum  causa, 
which  was  issued  upon  it,  was  the 
writ  prescribed  by  the  act  of  Con- 
gress in  cases  of  that  description,  a 
duplicate  of  which  it  requires  shall 
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signed  by  an  attorney  or  counselor  at  law  of  some  court  of 
record  of  the  State  where  such  suit  or  prosecution  is  com- 
menced, or  of  the  United  States,  stating  that,  as  counsel  for 
the  petitioner,  he  has  examined  the  proceedings  against  liiin, 
and  carefully  inquired  into  all  the  mattei-s  set  forth  m  the 
petition,  and  that  he  believes  them  to  be  true,  shall  be  pre- 
sented to  the  said  Circuit  Court,  if  in  session,  or  if  it  be  not, 
to  the  clerk  thereof  at  his  office,  and  shall  be  filed  in  said  office. 
The  cause  shall  thereupon  be  entered  on  the  docket  of  the  Cir- 
cuit Court,  and  shall  proceed  as  a  cause  originally  connnenced 
in  that  Court ;  ^^  but  all  bail  and  other  security  given  upon 
such  suit  or  prosecution  shall  continue  in  like  force  and  etiect 


be  delivered  to  the  clerk  of  the 
State  court;  and  thereupon  the 
statute  declares  that  it  shall  he  the 
duty  of  the  State  court  to  stay  all 
further  proceedings  in  the  cause, 
and  the  prosecution,  upon  delivery 
of  such  process,  shall  be  held  to 
be  removed  to  the  Circuit  Court, 
and  any  further  proceedings,  trial, 
or  judgment  therein  in  the  State 
court,  shall  be  void." 

15  "  In  a  criminal  case  removed 
from  the  State  court  into  the  Cir- 
cuit Court  of  the  United  States  af- 
ter indictment  found,  the  Circuit 
Court  of  the  United  States  tries 
the  case  upon  the  accusation  pre- 
sented by  a  grand  jury  of  the  State, 
and  framed  with  the  assistance  of 
the  law  officers  of  the  State.  Ten- 
nessee V.  Davis,  100  U.  S.  257,  271, 
25  L.  648,  6.53."  Virginia  v.  Paul, 
148  U.  S.  107,  13  Sup.  Ct.  536,  37  L. 
386. 

"  While  it  is  true  there  is  neither 
in  section  643  nor  in  the  act  of 
which  it  is  a  re-enactment,  any 
mode  of  procedure  in  the  trial  of  a 
removed  case  prescribed,  except 
that  it  is  ordered,  the  cause  when 
removed  shall  proceed  as  a  cause 
originally  commenced  in  that 
Court,  yet  the  mode  of  trial  is  suffi- 


ciently     obvious.       The     Circuit 
Courts  of  the  United  States  have 
all  the  appliances  which  are  needed 
for  the  trial  of  any  criminal  case. 
They  adopt  and  apply  the  laws  of 
the  State  in  civil  cases,  and  there 
is  no  more  difficulty  in  administer- 
ing the  State's  criminal  law.    They 
are  not  foreign  courts.     The  Con- 
stitution  has   made    them   Courts 
within  the  States  to  administer  the 
laws  of  the  States  in  certain  cases; 
and,   so  long  as  they  keep  within 
the  jurisdiction  assigned  to  them, 
their  general  powers  are  adequate 
to  the  trial  of  any  case.     The  sup- 
posed anomaly  of  prosecuting  of- 
fenders against  the  peace  and  dig- 
nity of  a  State,  in  tribunals  of  the 
General    Government,    grows    en- 
tirely out  of  the  division  of  powers 
between  that  government  and  the 
government  of  a  State;  that  is,  a 
division  of  sovereignty  over  certain 
matters.     When  this  is  understood, 
and  it  is  time  it  should  bo,  it  will 
not  appear  strange  that,  even   in 
cases  of  criminal  prosecutions  for 
alleged  offenses  against  a  State,  in 
■which  arises  a  defense  under  Uni- 
ted States  law,  the  General  Govern- 
ment should  take  cognizance  of  the 
case  and  try  it  in   its  own  Courts, 
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as  if  the  same  had  proceeded  to  final  judgment  and  execution 
in  the  State  court.^^  When  the  suit  is  commenced  in  the 
State  court  by  summons,  subpoena,  petition,  or  another  process 
except  capias,  the  clerk  ^''  of  the  Circuit  Court  shall  issue  a 
writ  of  certiorari  to  the  State  court,  requiring  it  to  send  to 
the  Circuit  Court  the  record  and  proceedings  in  the  cause. 
When  it  is  commenced  by  capias,  or  by  any  other  similar 
form  of  proceeding  by  which  a  personal  arrest  is  ordered,  he 
shall  issue  a  writ  of  habeas  corpus  cum  causa,  a  duplicate  of 
which  shall  be  delivered  to  the  clerk  of  the  State  court,  or 
left  at  his  office,  by  the  marshal  of  the  District,  or  his  deputy, 
or  by  some  person  duly  authorized  thereto ;  ^^  and  thereupon 


according  to  its  own  forms  of  pro- 
ceeding." Tennessee  v.  Davis,  100 
U.  S.  257,  25  L.  648. 

The  prosecuting  attorney  of  the 
State  should  continue  to  prosecute 
the  defendant  in  the  Circuit  Court. 

Delaware  v.  Emerson,  8  Fed,  411. 

The  mode  of  trial  is  governed  by 
the  Federal  law;  specifically,  it  is 
held  that  the  number  of  peremp- 
tory challenges  of  jurors  is  con- 
trolled by  the  United  States  statute. 

Georgia  v.  0' Grady,  10  Fed.  Cas. 
245,  3  Woods  496,  5  Cent.  Law  J. 
465,  24  Int.  Rev.  Rec.  5. 

The  same  rule  is  stated  in  general 
terms  in 

North  Carolina  v.  Gosnell,  74 
Fed.  734. 

15  When  a  criminal  prosecution  is 
duly  removed  from  a  State  court  to 
a  Circuit  Court  of  the  United  States, 
the  defendant  being  out  on  bail,  he 
need  not  thereafter  appear  in  the 
State  court  as  required  by  the  let- 
ter of  his  recognizance,  but  the  ob- 
ligation to  appear  is  transferred  to 
the  Circuit  Court;  a  forfeiture  of 
his  bond  by  the  State  court  for  a 
failure  to  appear  therein  is  not  en- 
forceable. 

Davis  V.  South  Carolina,  107  U.  S, 
597,  2  Sup.  Ct.  636,  27  L.  574,  re- 


versing South  Carolina  v.  Davis,  12 
S.  C.  528. 

"  The  recognizance  in  the  State 
court  was  transferred  by  operation 
of  law  in  the  removal  of  the  case, 
and  the  defendants  were  under  ob- 
ligation to  appear  in  this  Court  and 
answer  the  charges  in  the  indict- 
ment found  by  the  grand  jury  of 
the  State  court."  North  Carolina 
V.  Sullivan,  50  Fed.  593. 

1'  It  has  been  held  by  a  Circuit 
Court  that  a  deputy  clerk  may  issue 
process  under  this  section,  and  this 
seems  to  be  a  correct  interpretation 
of  the  statutes  in  reference  to  dep- 
uty clerks;  but  a  State  court  has 
held  that  process  must  be  issued 
by  the  clerk  in  person  to  make  a 
removal  effective. 

North  Carolina  v.  Sullivan,  50 
Fed.  593;  contra,  s.  c,  110  N.  C. 
513,  14  S.  E.  796. 

IS  Where  the  defendant  has  been 
arrested,  although  he  has  been  re- 
leased upon  bail,  the  proper  process 
is  a  writ  of  habeas  corpus  cum 
causa. 

Davis  V.  South  Carolina,  107  U.  S. 
597, 2  Sup.  Ct.  636,  27  L.  574,  quoted 
in  note  14  to  this  section; 

Virginia  v.  Bingliam,  88  Fed.  561, 
quoted  in  note  6  to  this  section; 
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it  shall  be  the  duty  of  the  State  court  to  stay  all  further  pro- 
ceedings in  the  cause,  and  the  suit  or  prosecution,  upon  de- 
livery of  such  process,  or  leaving  the  same  as  aforesaid,  sliall 
be  held  to  be  removed  to  the  Circuit  Court,'^  and  any  further 


North  Carolina  v.  Sullivan,  110 
N.  C.  513,  14  S.  E.  790,  quoted  in 
note  19  to  this  section. 

Contra, 

North  Carolina  v.  Sullivan,  50 
Fed.  593. 

19  It  was  held  in  cases  at  Circuit 
that  a  removal  is  effected  by  filing 
the  proper  petition  jn  the  Circuit 
Court,  the  writ  of  certiorari  or  ha- 
beas corpus  cum  causa  being  a  mere 
notice  to  the  State  court  and  serv- 
ing no  jurisdictional  purpose.  For 
example,  it  is  said  in 

Abranches  v.  Schell,  1  Fed.  Cas. 
40,  4  Blatchf.  256: 

"  The  cause  can  be  removed  from 
the  State  court  without  the  aid  of 
the  certiorari  or  the  habeas  corpus 
mentioned  in  the  act.  Neither  of 
them  is  required  to  remove  the 
cause.  They  are  issued  by  the 
clei'k,  and  are  intended  to  bring  up 
the  record  and  other  proceedings 
from  the  State  court,  and  to  notify 
the  State  court  that  the  cause  has 
been  removed,  so  that  no  further 
proceedings  may  be  had  in  the 
State  court.  The  cause  is  first  re- 
moved, and  then,  after  it  has  been 
removed,  the  certiorari  or  the  ha- 
beas corpus  issues,  for  the  above- 
named  purposes." 

This  theory  is  elaborated  in 

North  Carolina  v.  Sullivan,  50 
Fed.  593. 

But  this  class  of  cases  were  all 
overruled,  in  effect,  by  the  Supreme 
Court  in 

Virginia  v.  Paul,  148  U.  S.  107, 
13  Sup.  Ct.  536,  37  L.  386, 
where  that  Court  said : 

"The  removal  of  the  case  out  of 


the  jurisdiction  of  tho  Slate  court 
and  into  the  exclusive  jurisdiction 
of  the  Circuit  Court  of  the  United 
States  takes  place,  witiiout  any  or- 
der of  the  Circuit  Court,  as  soon 
as  the  State  court,  by  tho  service 
upon  it,  or  upon  its  clerk,  of  the 
appropriate  process,  whether  cer- 
tiorari or  habeas  corpus  cum  causa, 
has  notice  of  the  filing  of  the  peti- 
tion in  the  Circuit  Court.  But  it 
is  only  after  such  formal  notice  has 
been  given,  that  the  jurisdiction  is 
transferred  from  the  State  court  to 
the  National  Court.  The  proceed- 
ings under  this  section  differ  from 
those  under  section  641,  in  which 
the  petition  for  removal  is  required 
to  be  filed  in  the  St.ate  court,  and 
is  of  itself  notice  to  that  court,  and 
therefore,  '  upon  the  filing  of  such 
petition,  all  further  proceedings  in 
the  State  court  shall  cease,'  and  if 
the  petition  shows  a  sufficient 
ground  for  removal,  the  case  is  in 
legal  effect  removed.  Virginia  v. 
Rives,  100  U.  S.  313,  316,  25  L.  667, 
068. 

"  But  under  either  section  the 
jurisdiction  of  the  State  court  is 
not  taken  away  until  it  has  notice, 
in  one  form  or  other,  of  the  peti- 
tion for  removal;  under  section 
641,  by  the  petition  filed  in  that 
court;  under  section  643,  by  notice 
from  the  clerk  of  the  Circuit  Court 
of  the  petition  there  filed." 

In  line  with  what  the  Supreme 
Court  said  in  Virginia  v.  Paul, 
supra,  is  the  following  from 

North  Carolina  v.  Sullivan,  110 
N.  C.  513,  14  S.  E.  796: 

"  The   State  court  will   lose,  be 
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proceedings,  trial,  or  judgment  therein  in  the  State  court 


deprived  of,  and  relinquish  its 
jurisdiction  only  in  the  case  and  in 
the  way  and  manner  prescribed. 
Courts  do  not  readily  give  up  or 
abandon  their  jurisdiction  of  cases 
before  them.  It  is  of  their  nature 
and  purpose  to  administer  justice 
as  contemplated  and  intended  by 
the  laws  of  their  creation  and  being. 
It  is  not  to  be  presumed  that  they 
are  incapable,  unjust,  or  untrust- 
worthy. On  the  contrary,  the  pre- 
sumption is  in  their  favor  in  all 
these  respects.  Hence,  statutes 
not  in  aid  of,  but  depriving  them 
of,  their  jurisdiction,  particularly 
where  it  has  already  attached,  are 
to  be  strictly  interpreted.  The 
present  case  is  a  criminal  prosecu- 
tion, begun  by  indictment  and  a 
capias,  whereby  '  a  personal  arrest 
is  ordered.'  It  intends  that  the 
defendants  shall  be  arrested  and 
held  in  close  custody  by  the  sheriff, 
unless  they  shall  give  bail  as  al- 
lowed by  law.  In  such  case,  if  it 
be  granted  that  the  defendants 
regularly  and  sufficiently  presented 
their  petition  for  removal  of  the 
action  to  the  clerk  of  the  Circuit 
Court  of  the  United  States  at  his 
office,  that  Court  not  being  in  ses- 
sion at  the  time,  and  that  the  clerk 
duly  filed  it,  and  entered  the  cause 
on  the  docket  of  that  Court,  the 
jurisdiction  of  the  latter  was  not 
then  complete,  nor  was  that  of  the 
State  court  over  and  at  an  end. 
It  then  became  necessary,  in  order 
to  completely  and  efficiently  trans- 
fer the  jurisdiction  from  the  State 
to  the  Circuit  Court,  for  the  clerk 
of  the  latter  Court  to  '  issue  a  writ 
of  habeas  corpus  cum  causa,  a  du- 
plicate of  which  should  have  been 
delivered  to  the  clerk  of  the  State 
court,  or  left  at  his  office,  by  the 


marshal,  his  deputy,  or  some  per- 
son duly  authorized  to  do  so.' 
Thereupon  it  would  become  the 
duty  of  the  State  court  '  to  stay  all 
further  proceedings  in  the  cause.' 
This  being  done,  the  prosecution 
would  'be  held  to  be  removed  to 
the  Circuit  Court,  and  any  further 
proceedings,  trial,  or  judgment 
therein  in  the  State  court'  would 
be  void.  The  statute  above  recited 
so  expressly  declares  and  provides. 
The  case  is  not  removed.  The 
State  court  does  not  lose  its  juris- 
diction until  the  writ  last  men- 
tioned is  so  delivered  to  its  clerk. 
The  State  court  cannot  know 
of  the  intended  removal  except 
in  the  way  thus  prescribed.  The 
statute  on  purpose  prescribes  such 
method  of  procedure  in  case  of 
criminal  prosecution;  and  it  in 
like  manner  prescribes  that  'the 
clerk  of  the  Circuit  Court  shall 
issue  a  writ  of  certiorari  to  the 
State  court '  in  case  of  the  removal 
of  other  causes  of  other  classes, 
'  requiring  it  to  send  to  the  Circuit 
Court  the  record  and  proceedings 
in  the  cause.'  These  writs,  and 
the  proper  service  of  them,  are 
essential  to  perfect  the  jurisdic- 
tion of  the  Circuit  Court,  and  put 
an  end  to  that  of  the  State  court. 
The  method  of  removal  prescribed 
so  expressly  requires,  and  no  other 
method  is  prescribed  in  terms  or 
by  implication.  Any  other  method 
adopted  by  the  Courts  for  the  sake 
of  convenience,  or  to  cure  irregular 
or  defective  procedure,  would  put 
a  very  delicate  subject,  regulated 
by  statute,  at  the  discretion  of  the 
Courts,  and  lead  to  intolerable  con- 
fusion. The  only  just  and  toler- 
able course  is  to  observe  the  stat- 
ute, at  least    substantially,  in  all 
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shall  be  void.^*'  And  if  the  defendant  in  the  suit  or  prosecu- 
tion be  in  actual  custody  or  [on]  mesne  process  therein,  it 
shall  be  the  duty  of  the  marshal,  by  virtue  of  the  writ  of 
habeas  corpus  cum  eausa^  to  take  the  body  of  the  defendant 


respects.  In  the  present  case  the 
clerk  of  the  Circuit  Court  did  not 
issue  a  writ  of  habeas  corpus  cum 
causa,  as  he  should  have  done. 
Tlie  paper  writing  he  signed  by 
his  deputy,  and  had  served  on  the 
clerk  of  the  State  court,  was  not 
such  writ  in  form  or  substance,  nor 
does  it  purport  to  be.  It  was  not 
the  writ  the  law  prescribed  and 
required  to  be  issued  in  such  cases, 
nor  did  it  charge  the  State  court 
with  notice,  and  put  an  end  to  its 
jurisdiction  of  the  prosecution. 
It  is  more  like  a  writ  of  certiorari, 
and  was  probably  intended  to  be 
such,  but  it  was  not  addressed  to 
the  State  court  or  any  of  its  officers. 
It  was  addressed  to  the  marshal  of 
the  District,  commanding  him  to 
make  known  the  facts  recited. 
Such  writs  must  be  addressed  to 
the  parties  commanded  and  re- 
quired by  them  to  do  the  matters 
and  things  therein  specified  to  be 
done.  The  State  court  was  not 
bound  to  take  notice  of  and  treat 
the  paper  writing  delivered  to  its 
clerk  as  the  writ  of  certiorari  ( if  that 
writ  could  have  been  appropriate  in 
this  case)  prescribed  by  the  statute. 
See  appropriate  forms  of  such  writs 
in  Dill.  Rem.  Causes,  p.  87;  Spear, 
Rem.  Causes,  pp.  109,  110." 

It  is  further  said  in  the  case  from 
which  the  last  quotation  was  made: 

"While  the  Circuit  Court  or  the 
clerk  must  decide  upon  the  suffi- 
ciency of  the  petition,  and  allow 
the  same,  if  sufficient,  it  must  ap- 
pear by  the  writs  issued  to  the 
State  court  that  the  Circuit  Court 
or  clerk  allowed  the  petition;  that 


it  was  filed,  and  the  cause  entered 
upon  the  docket  of  tliat  Court. 
Surely  it  cannot  be  that  the  Circuit 
Court  has  the  authority  to  simply 
command  the  State  court  to  sur- 
render its  jurisdiction  of  an  action 
and  certify  the  record  thereof  to 
that  Court.  Such  procedure  would 
be  absurd,  monstrous,  and  des- 
potic. The  process,  going  from 
the  Circuit  Court  to  the  State  court, 
must  state  the  substance  of  the 
ground  of  the  authority  of  the 
former  and  the  purpose  of  the  com- 
mand of  the  writ.  It  is  the  writ 
thus  framed  and  duly  served  that 
perfects  the  removal  of  the  action, 
and  puts  an  end  to  the  jurisdiction 
of  the  State  court.  The  law  does 
not  invest  the  Circuit  Court  with 
arbitrary  authority,  nor  does  it  in- 
tend to  transfer  the  jurisdiction  in 
particular  cases  from  the  State 
ct)urt  to  that  Court  simply  by  the 
latter' s  command.  The  authority 
and  pertinent  action  must  appear 
in  an  orderly  and  authorized  way." 

Directly  the  reverse  of  this  is 
held  by  the  Federal  Court  in 

8.  c,  50  Fed.  .593. 

20  The  judgment  of  the  State 
Court  will  be  void  only  in  case  the 
suit  is  a  removable  one,  and  the 
proceedings  to  remove  it  are  regu- 
lar enough  to  be  effective.  Where 
a  suit  is  not  a  removable  one,  a 
State  court  may  properly  disre- 
gard proceedings  in  the  Circuit 
Court  for  removal  under  Rev.  St., 

Massachusetts  o.  Casey,  94  Mass. 
214  (opinion  by  Justice  Gray). 
So  may  the  State  court,  although 
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into  his  custody,  to  be  dealt  with  in  the  cause  according  to 
law  and  the  order  of  the  Circuit  Court,  or,  in  vacation,  of  any 
Judge  thereof ;  and  if,  upon  the  removal  of  such  suit  or  pros- 
ecution, it  is  made  to  appear  to  the  Circuit  Court  that  no 
copy  of  the  record  and  proceedings  therein  in  the  State  court 
can  be  obtained,  the  Circuit  Court  may  allow  and  require  the 
plaintiff  to  proceed  de  novo,  and  to  file  a  declaration  of  his 
cause  of  action,  and  the  parties  may  thereupon  proceed  as  in 
actions  originally  brought  in  said  Circuit  Court.^^  On  failure 
of  the  plaintiff  so  to  proceed,  judgment  of  iion  prosequitur 
may  be  rendered  against  him,  with  costs  for  the  defendant." 

§  196.  A  personal  action  by  an  alien  in  a  State  court 
against  a  non-resident  citizen  who  is,  or  was  when  the 
cause  of  action  accrued,  a  civil  officer  of  the  United  States, 
is  removable. — The  statute  giving  a  limited  right  of  removal 
to  civil  officers  and  ex-officers  of  the  United  States  is  the 
following  section  of  the  Revised  Statutes  : 

"  Sec.  644.  Whenever  a  personal  action  ^  has  been  or  shall 
be  brought  in  any  State  court  by  an  alien  against  anj--  citizen 
of  a  State  who  is,  or  at  the  time  the  alleged  action  accrued 
was,  a  civil  officer  of  the  United  States,  being  a  non-resident 
of  that  State  wherein  jurisdiction  is  obtained  by  the  State 
court,  by  personal  service  of  process,  such  action  may  be  re- 
moved into  the  Circuit  Court  of  the  United  States  in  and 
for  the  District  in  which  the  defendant  shall  have  been  served 
with  the  process,  in  the  same  manner  as  now  provided  for 
the  removal  of  an  action  brought  in  a  State  court  by  the 
provisions  of  the  preceding  section."  ^ 

§  197.  A  suit  against  any  person  for  an  act  done  as  an 
officer  of  either  House  of  Congress  may  be  removed. — 
It  is  enacted  by  Congress,^  in  effect  that  "  any  action  now 


the  suit  be  a  removable  one,  if  the 
proceedings  for  removal  are  so 
irregular  as  to  be  void. 

North  Carolina  v.  Sullivan,  110 
N.  C.  513,  14  S.  E.  796,  quoted 
above  in  note  19. 

21  Compare  Rev.  St.,  §  645,  quoted 
in  the  preceding  section,  note  13; 
compare,  also,  ante  §  12. 


§  196. 

1  An  action  of  ejectment  is  not 
removable  hereunder. 

Bigelovv  V.   Forrest,  9  Wall.  339, 
19  L.  696. 

2  Rev.  St.  U.  S.,  §  643,  ante  §  195, 
and  cases  cited  in  notes. 

§197. 

lAct  of  March  3,  1875,  18  St.  L, 
371,  1  Sup.  Rev.  St.  (2  Ed.)  72,  §  8. 
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pending,  or  which  may  be  brought  against  any  person  for  or 
on  account  of  anything  done  by  him  while  au  olheer  of  either 
House  of  Congress  in  the  discharge  of  his  official  duty,  in 
executing  anj'^  order  of  such  House,"  may  be  removed  from  a 
State  court  to  a  Circuit  Court  according  to  the  provisions  of 
the  act  of  1833,  4  St.  L.  632,  §  3.^ 

§  198.  Congress  has  provided  for  the  removal  of  terlaiii 
suits  to  the  Circuit  Courts  from  the  courts  of  the  terri- 
tories upon  the  admission  of  new  States. — When  new  States 
have  been  admitted,  from  time  to  time,  provisions  have  been 
made  for  the  removal  of  suits  from  the  territorial  courts  to 
the  Circuit  Courts  established  in  the  newly  admitted  States. 
The  suits  so  made  removable  have  ordinarily  been  of  the  same 
classes  as  those  of  which  the  Circuit  Courts  were,  at  the  date 
of  such  acts,  given  original  jurisdiction.  As  these  special 
acts  are  well-nigh,  if  not  altogether,  obsolete,  it  will,  perhaps, 
be  sufficient  to  refer  to  some  of  the  cases  construing  them, 
without  entering  upon  a  detailed  discussion  of  the  subject.^ 


*  This  section  is  codified  as  Rev. 
St.  U.  S.,  §  643,  ante  §  195. 

The  method  of  procedure  is 
pointed  out  in  that  section  and  the 
notes  thereto. 

§  198. 

1  Hunt  ».  Palao,  4  How.  589,  11 
L.  1115; 

Benner  v.  Porter,  9  How.  235,  13 
L.  119; 

Forsythe  v.  United  States,  9  How. 
571,  13  L.  262; 

McXulty  V.  Batty,  10  How.  72, 

13  L.  333 ; 

Carter  v.  Bennett,  15  How.  354, 

14  L.  727; 

United  States  Exp.  Co.  i\ 
Kountze,  8  Wall.  342,  19  L.  457; 

Glaspell  V.  Northern  Pac.  R.  Co., 
144  U.  S.  211,  12  Sup.  Ct.  593,  36 
L.  409; 

Carr  v.  Fife,  156  U.  S.  494,  15 
Sup.  Ct.  427,  39  L.  508;  s.  c,  44 
Fed. 713; 

Koenigsherger  v.  Richmond  Silver 


Min.  Co.,  158  U.  S.  41,  15  Sup.  Ct. 
751,  39  L.  889; 

Cowley  V.  Northern  Pac.  R.  Co., 
159  U.  S.  569,  16  Sup.  Ct.  127,  40 
L.  263,  reversing  s.  c,  46  Fed.  325; 

Washington  &  I.  R.  Co.  v.  Coeur 
D'Alene  Ry.  &  Nav.  Co.,  160  U.  S. 
77,  16  Sup.  Ct.  231,  40  L.  346,  af- 
firming s.  c,  15  U.  S.  App.  359,  9 
C.  C.  A.  .303,  60  Fed.  981 ; 

Blackburn  i\  Wooding,  15  U.  S. 
App.  84,  0  C.  C.  A.  6,  56  Fed.  545; 

McCornick  v.  Western  U.  Tel. 
Co.,  49  U.  S.  App.  116,  25  C.  C.  A. 
35,  79  Fed.  440,  38  L.  R.  A.  684; 

Moore  c.  United  States,  56  U.  S. 
App.  471,  29  C.  C.  A.  269,  85  Fed. 
465; 

Herman  v.  McKinney,  43  Fed. 
689; 

Dome  V.  Richmond  Silver  Min. 
Co.,  43  Fed.  690; 

United  SUtes  v.  Taylor,  44  Fed. 

2; 

Hamilton  v.  The  Walla  Walla,  44 

Fed.  4; 
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Strasburger  r.  Beecher,  44  Fed. 
209; 

United  States  v.  Lynde,  44  Fed. 
215; 

Murray  v.  Bluebird  Min.  Co.,  45 
Fed.  387; 

Bluebird  Min.  Co.  v.  Murray,  45 
Fed.  388; 

Dunton  v.  Muth,  45  Fed.  .390; 

Nickerson  v.  Crook,  45  Fed.  658; 

Kenyon  v.  Knipe,  46  Fed.  309; 

Johnson  i-.  Bunker  Hill  &  S.  M. 
&  C.  Co.,  46  Fed.  417; 

Burke  v.  Bunker  Hill  &  S.  M.  & 
C.  Co.,  46  Fed.  644; 

Back  V.  Sierra  Nevada  Consol. 
Min.  Co.,  46  Fed.  673; 


McDougall  V.  Hayes,  46  Fed.  817 
Sargent  v.  Kindred,  49  Fed.  485 
United  States  v.  Baum,  74  Fed.  43 
Crown  Point  Min.  Co.  v.  Ontario 

Silver-Min.  Co.,  74  Fed.  419; 
Fraser  v.  Trent,  74  Fed.  423; 
Hecht  V.  Metzler,  82  Fed.  340; 
Ames  V.  Colorado  Cent.  R.  Co., 

1  Fed.  Cas.  750,  4  Dill.  251,  9  Chi. 

Leg.  News  132,  3  Cent.  Law  J.  815; 

s.  c,  1  Fed.  Cas.  753,  4  Dill.  260,  4 

Cent.  Law  J.  199; 

Bates  V.  Payson,  2  Fed.  Cas.  1025, 

4  Dill.  265; 
Gaffney  v.  Gillette,  9  Fed.  Cas. 

1026,  4  Dill.  264  note. 
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CHAPTER  XV. 


PROCEEDINGS    AFTER    REMOVAL. 


§  199.  A  suit  that  appears  from  the  reconi  to  have  heen 
improperly  removed  from  a  State  court  should  be  re- 
manded thereto  by  the  ('irciiit  Court  of  the  L  iiiled  Slates. 
— If  the  record  of  a  suit  removed  from  a  State  court  to  a  Cir- 
cuit Court  of  the  United  States  fails  to  show  that  the  suit  is 
within  the  jurisdiction  of  such  Circuit  Court,  or  affirmatively 
shows  that  it  is  not  within  such  juiisdiction,  or  if  the  pro- 
ceedings for  removal  are  irregukir,  the  proper  procedure  is  to 
move  the  Circuit  Court  of  the  United  States  to  remand  the 
suit  to  the  State  court.^ 

The  Circuit  Court  may  make  orders  to  preserve  the  rights 
of  the  parties  pending  the  consideration  of  a  motion  to  re- 
mand.2 

The  act  of  1789  ^  did  not  contain  any  provision  for  a  Cir- 
cuit Court  of  the  United  States  to  remand  a  suit  to  the 
State  court  from  which  it  was  removed,  if  such  suit  proved 
not  to  be  a  removable  one.  Nevertheless  the  Courts  con- 
sidered the  power  to  remand  suits  as  necessarih^  implied, 
and  there  are  several  reported  cases  where  the  power  to  re- 
mand  suits   removed   thereunder  was   expressly   asserted.* 


§199, 

1  This  has  beeu  expressly  or  im- 
pliedly decided  times  almost  with- 
out number;  one  quotation  is  given 
post  §  201,  note  3,  from 

Hoyt  V.  Wright,  4  Fed.  168,  1 
McCr.  130,  2  McCr.  222. 

It  has  been  held  that  a  suit  will 
not  be  remanded  by  agreement  of 
the  parties  without  showing  legal 
cause  therefor. 

Lawton  v.  Blitch,  30  Fed.  641. 

A  Federal  Court  may  decline  to 
permit  a  suit  begun  therein  to  be 
removed  to  a  State  court  for  trial. 


Bates  V.  Days,  11  Fed.  529,  3 
McCr.  616. 

2  Warren  v.  Ives,  29  Fed.  Cas. 
278,  1  Flip.  356,  1  Am.  Law  T.  Rep. 
(N.  S. )  363,  1  Cent.  Law  J.  312. 

3^n<e§7,  note  3. 

*  A  few  of  the  cases  under  that 
act: 

In  an  early  case,  the  objection 
was  made  that  the  Circuit  Court 
did  not  acquire  jurisdiction  upon 
removal,  and  hence  it  was  argued 
that  the  suit  should  liave  been  dis- 
missed by  the  Circuit  Court.  The 
Supreme  Court  overruled  the  ob- 
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The  same  practice  continued  under  the  acts  of  1866  and 
1867,^  as  appears  by  several  cases.*" 

The  acts  of  1875'^  and  1887-8^  expressly  recognize  and 
approve  the  practice  which  had  grown  up  under  prior  acts  to 
remand  causes  that  appear  from  tlie  records  thereof  not  to  be 
removable.  Moreover,  as  we  shall  see,  the  act  of  1875  broadens 
the  power  and  duty  of  the  Courts  in  cases  where  there  is  an 
appearance  of  jurisdiction  but  none  in  fact.^  The  cases  are 
legion  in  which  motions  to  remand  have  been  filed  under  those 
acts.  In  most  of  tlie  cases  heretofore  cited  in  which  the  right 
to  remove  has  been  reviewed,  the  question  arose  on  a  motion 
to  remand. 

A  decision  of  the  State  court  from  which  a  cause  is  removed 
that  the  suit  is  removable  is  not  binding  on  the  Circuit  Court 


jection    to    the   jurisdiction,    and 
said: 

"Were  it  otherwise,  the  duty  of 
the  Circuit  Court  would  have  been 
to  remand  the  cause  to  the  State 
court  in  which  it  was  instituted, 
and  this  Court  would  be  bound 
now  to  direct  that  proceeding." 
Pollard  V.  Dwight,  4  Cranch  421, 
2  L.  666. 

In 

Urtetiqui  v.  D'Arbel,  9  Pet.  629, 
701-2,  9  L.  276,  280, 
it  was  said: 

"  But  there  can  be  no  doubt 
that  the  United  States  Court  had 
a  right  to  examine  and  decide  for 
itself  upon  the  grounds  on  which 
D'Arbel  claimed  to  have  his  cause 
removed  into  the  United  States 
Court.  That  Court  had  a  right  to 
decide  upon  its  own  jurisdiction 
and  remand  the  cause,  if  sufficient 
grounds  for  a  removal  were  not 
shown.  It  cannot  surely  be  in  the 
power  of  the  State  court  to  compel 
the  United  States  Court  to  assume 
jurisdiction." 

Keference  may  also  be  made  to 


West  V.  Aurora,  6  Wall.  139,  18 
L.  819;  s.  c,  sub  notn.  Aurora  r. 
West,  25  Ind.  148; 

Beardsley  v.  Torrey,  2  Fed.  Cas. 
1188,  4  Wash.  C.  C.  286; 

Galvin  v.  Boutwell,   9  Fed.  Cas. 
.1139,  9  Blatchf.  470; 

Ex  parte  Glrard,  10  Fed.  Cas.  436, 
3  Wall.  Jr.  263,  19  Leg.  Int.  412; 

Hubbard  v.  Northern  R.  Co.,  12 
Fed.  Cas.  781,  3  Blatchf.  84,  25  Vt. 
715,  17  LawEep.  316; 

New  Jersey  v.  Babcock,  18  Fed. 
Cas.  82,  4  Wash.  C.  C.  344; 

Smith  V.  Rines,  22  Fed.  Cas.  639, 
2  Sumn.  338, 

and  other  cases  at  Circuit  in  which 
this  practice  was  adopted  or  ap- 
proved. 

6  Codified  as  Rev.  St.,  §639,  cl. 
2,  3,  ante,  §  7,  note  6. 

^  For  example, 

Germania  Fire  Ins.  Co.  v.  Francis, 
11  Wall.  210,  20  L.  77; 

Gardner  v.  Brown,  21  Wall.  36, 
22  L.  527. 

■^  Ante  §  10. 

8  Ante  §  7. 

9  Post  §  201. 
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of  the  United  States  ;  ^'^  indeed,  in  most  cases,  for  a  practical 
reason,  the  State  courts  now  grant  reinoyah  pro  forma  when- 
ever they  are  petitioned  for,  and  cast  upon  the  Federal  Courts 
the  full  burden  of  determining  the  removability  of  the  suits. ^' 

In  most  cases,  motions  to  remand  are  made  by  plaintiffs 
after  defendants  have  procured  such  removals  to  be  made. 
But  defendants  sometimes  file  such  motions.  If  a  suit  is  not 
within  tlie  jurisdiction  of  the  Circuit  Court  of  the  United 
States,  the  party  who  procured  the  removal  may  successfully 
move  to  remand  it  to  the  State  court.^^ 

It  is  generally  held  that  a  motion  to  remand  may  be  filed 
in  the  Circuit  Court  of  the  United  States  as  soon  as  the  rec- 
ord is  filed  therein,^^  although  there  are  cases  which  hold  that 
such  filing  must  be  delayed  until  the  beginning  of  the  next 
term  of  such  Court  after  the  removal  is  ordered.^* 

The  motion  to  remand  should  be  filed  with  reasonable 
promptness,  as  defects  in  the  removal  proceedings  may  be 
waived  by  delay. ^^  Where  the  cause  for  remanding  the  suit 
is  jurisdictional,  the  motion  may  be  made  at  any  time,^*^  in 
the  Circuit  Court,  even  after  trial,  verdict,  and  judgment, 
but  before  the  adjournment  of  the  term  of  Court  at  which 
the  cause  was  tried.^^     A  second  motion  to  remand  may  be 


I'Urtetiqui  v.  D'Arbel,  9  Pet. 
629,  9  L.  276,  quoted  ia  note  4  to 
this  section; 

Traders'  Bank  v.  Tallraadge,  9 
Fed.  363,  20  Blatclif.  39; 

Field  V.  Lownsdale,  9  Fed.  Cas. 
20,  Deady  288. 

11  The  reason  of  this  is  that  a  de- 
nial of  a  removal  by  a  State  court 
remains  available  as  error  after  a 
trial  on  the  merits,  but  an  order 
to  remand  made  by  a  Circuit  Court 
is  final,  as  explained  post  §  204. 

12  North  American  Transp.  &  T. 
Co.  V.  Morrison,  178  U.  S.  262,  20 
Sup.  Ct.  869,  44  L.  1061 ; 

Lazensky  v.  Knights  of  Honor,  32 
Fed.  417; 

Johnson  v.  Johnson,  13  Fed.  193. 

Compare  post  §  210. 

13-Cases  cited  ante  §  184,  note  4. 


1*  Cases  cited  ante  §  184,  note  5. 

15  Post  §  203. 

i«  Broadway  Ins.  Co.  v.  Chicago 
G.  W.  Ry.  Co.,  101  Fed.  507,  510; 

Indiana  v.  Lake  E.  &  W.  R.  Co., 
85  Fed.  1; 

Teas  V.  Albright,  13  Fed.  406. 

Compare  post  §  203. 

IT  Ayres  v.  Wisioall,  112  U.  S.  187, 
5  Sup.  Ct.  90,  28  L.  693,  quoted  be- 
low in  this  note; 

North  American  Transp.  &  T. 
Co.  V.  Morrison,  178  U.  S.  262,  20 
Sup.  Ct.  869,  44  L.  1061; 

Tuedt  0.  Carson,  13  Fed.  353,  4 
McCr.  426,  affirmed  as  Pirie  v. 
Tvedt,  115  U.  S.  41,5  Sup.  Ct.  1034, 
1161,  29  L.  331; 

Lazensky  v.  Knights  of   Honor, 

32  Fed.  417. 

"The  6th  section  of  the  act  o£ 
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filed  and  sustained,  where  the  suit  is  not  properly  a  remova- 
ble one,  although  a  motion  to  remand  first  filed  has  been 
overruled.^^ 

The  Circuit  Court  cannot  cure  the  error  of  taking  jurisdic- 
tion of  a  suit  improperly  removed  by  consolidating  such  suit 
with  one  begun  in  the  Circuit  Court  of  which  it  has  jurisdic- 
tion.^^ 

Where  a  defendant  dies  after  a  cause  is  removed  from  a 
State  court,  the  Circuit  Court  of  the  United  States  cannot 
remand  the  suit  until  the  proper  successor  of  the  deceased 
defendant  has  been  substituted  as  defendant  in  his  stead.^o 

Amotion  to  remand  a  suit  to  the  State  court  should  specify 
the  defects  in  the  record  for  which  a  remand  is  asked.^^ 

In  many  of  the  Districts,  a  rule  of  the  Circuit  Court  re- 
quires a  motion  to  remand  to  be  accompanied  by  a  brief  or  a 

March  3,  1875,  18  Stat,  at  L.  470, 
makes  it  the  duty  of  the  Circuit 
Court  of  the  United  States  to  re- 
mand a  cause  which  has  been  re- 


moved from  a  State  court  when  it 
shall  appear  to  the  satisfaction  of 
the  Court,  at  any  time  after  the  suit 
has  been  removed,  that  such  suit 
does  not  really  and  substantially 
involve  a  dispute  or  controversy 
properly  within  the  jurisdiction  of 
tlie  Court.  For  this  purpose  the 
Circuit  Court  retained  its  power 
over  the  suit  and  the  parties  until 
the  end  of  the  term  at  which  the 
final  decree  was  rendered.  The 
parties  were  not,  in  law,  discharged 
from  their  attendance  in  the  cause 
until  the  close  of  the  term,  and  the 
decree,  though  entered,  was  '  in 
the  breast  of  the  court'  until  the 
final  adjournment.  Bac,  Abr.,  tit. 
Amendment  and  Jeofails,  A;  Ex 
parte  I.ange,  18  Wall.  163,  21  L.  872; 
Goddard  v.  Ordway,  101  U.  S.  752, 
25  L.  1043.  The  order  to  remand 
can  be  made  at  any  time  during 
the  pendency  of  the  cause  when  it 
shall  appear  there  is  no  jurisdic- 
tion."    Ayres  v.  Wiswall,  supra. 


Contra, 

Mulcahey  v.  Lake  Erie  &  W.  R. 
Co.,  69  Fed.  172  (but  this  ruling  was 
reversed,  s.  c,  43  U.  S.  App.  841, 
24  C.  C.  A.  685,  79  Fed.  999); 

Davies  v.  Lathrop,  13  Fed.  505, 
21  Blatchf.  164. 

As  to  when  an  objection  to  a  re- 
moval maybe  made  in  an  appellate 
Court,  although  not  made  below, 
see  posi  §§203,  210. 

^*  Missouri  Pac.  R.  Co.  v.  Fitz- 
gerald, 160  U.  S,  556,  16  Sup.  Ct. 
389,  40  L.  536; 

Birdseye  v.  Shaeffer,  37  Fed.  821 ; 

Hamblin  v.  Chicago,  B.  &  Q.  R. 
Co.,  43  Fed.  401;  ' 

Broadway  Ins.  Co.  v.  Chicago  G. 
W.  Ry.  Co.,  101  Fed.  507. 

19  Colburn  v.  Hill,  41  C.  C.  A.  467, 
101  Fed.  500. 

^'^  Thus,  where  the  owner  of  the 
land  dies  upon  which  the  plaintiff 
seeks  to  foreclose  a  mortgage,  the 
person  who  has  succeeded  to  its 
ownership  must  be  substituted. 

Wright  V.  Phipps,  58  Fed.  552. 

-1  Modal  and  formal  defects  not 
specified  in  the  motion  are  waived. 

Post  §  203. 
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memorandum  of  the  points  and  authorities  relied  on  by  the 
party  seeking  a  remand,  and  requires  a  copy  of  the  motion 
and  brief  to  be  filed  therewith  for  the  use  of  the  attorney  of 
the  opposite  party,  or  requires  the  service  of  such  copy  on 
such  attorney.  Tlie  rule  of  the  particular  Court  in  which  a 
motion  to  remand  is  filed  should  be  followed  in  this  matter. 
If  there  is  no  such  rule  in  any  District,  it  is  a  proper  and 
courteous  practice  to  adopt. 

If  Federal  jurisdiction  of  a  suit  upon  removal  is  doubtful, 
a  motion  in  the  Circuit  Court  to  remand  the  suit  to  tiie  State 
court  from  which  it  was  removed  should  be  sustained."-^ 

§  200.  An  ameiidmont  of  the  pljiintiff's  allci^cd  cause 
of  action  in  the  Circuit  Court  may  require  a  suit  to  be 
remanded. — Although  a  suit  may  be  properly  removed  from 
a  State  court  to  a  Circuit  Court  upon  the  facts  shown  by  tlie 
record  at  the  time  of  the  removal,  it  does  not  follow  that  the 
Circuit  Court  of  the  United  States  shall,  under  all  circum- 
stances, retain  jurisdiction  thereof.  If  the  suit  becomes  one 
not  within  the  jurisdiction  of  the  Circuit  Court  by  reason  of 
an  amendment  made  in  that  Court,  the  Circuit  Court  should 
remand  the  suit  to  the  State  court  and  "  make  such  order  as 
to  costs  as  shall  be  just."  ^  Thus,  it  has  been  held  that  a  suit 
removed  on  the  ground  of  a  separable  controversy  should  be 
remanded  upon  a  settlement  of  such  controversy  by  the  parties 
thereto,^  or  upon  the  dismissal  of  such  controversy  from  the 
suit ;  ^  that  a  suit  removed  by  a  non-resident  on  the  ground  of 
prejudice  or  local  influence  should  be  remanded  as  to  the  resi- 
dent defendants  when  the  suit  has  been  dismissed  as  to  such 
non-resident ;  *  and  it  seems  upon  principle,  although  the  cases 
are  to  the  contrary,  that  a  suit  in  which  the  sum  in  controvei-sy 
is  in  excess  of  |2,000  should  be  remanded  upon  the  dismissal 
by  the  plaintiff  of  a  part  of  his  claim  whereby  the  sum  in 
dispute  is  reduced  to  12,000  or  a  smaller  sura.^  In  short,  if  a 
suit  becomes  such  a  one  "  at  any  time  after  such  suit  has  been 
.     .     .     removed  thereto,  that  such  suit  does  not  really  and 


22^n<e§39; 

McKowu  i\  Kansas  &  T.  Coal  Co., 
105  Fed.  657. 
§  200. 
1  Ante  §  10. 

40 


2  Ante  §  151. 

3  Ante  §  151. 

■«  Ante  §  189,  note  8. 
6  Ante  §  88. 
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substantially  involve  a  dispute  or  controversy  properly  within 
the  jurisdiction  of  said  Circuit  Court,  .  .  .  the  said  Cir- 
cuit Court  shall  proceed  no  further  therein,  but  shall  .  .  . 
remand  it  to  the  court  from  which  it  was  removed."  ^ 

§  201.  Where  it  is  shown  to  the  Circuit  Court  by  proof  out- 
side the  record  of  the  State  court  that  the  facts  to  authorize 
a  removal  do  not  exist,  the  suit  should  be  remanded  to 
the  State  court  by  the  Circuit  Court  of  the  United  States.— 
We  have  already  seen  that  the  State  court  in  which  a  peti- 
tion for  removal  is  filed  must  accept  its  allegations  of  fact  as 
true,  and  that,  if  plaintiff  wishes  to  controvert  the  truth  of 
such  allegations,  he  must  do  so  in  the  Circuit  Court  of  the 
United  States  after  removal.^  The  Circuit  Court  of  the 
United  States,  under  ordinary  circumstances,  will  accept  as 
correct  the  jurisdictional  facts  stated  to  procure  a  removal 
where  such  facts  are  not  controverted.^ 

The  technically  correct  method  for  a  plaintiff  to  adopt,  who 
wishes  to  dispute  the  jurisdictional  facts  upon  which  a  re- 
moval has  been  ordered,  has  been  held  to  be  to  file  in  the  Cir- 
cuit Court  of  the  United  States  a  verified  plea  to  the  juris- 
diction.^ In  the  orderly  course  of  procedure,  such  plea  sliould 
be  filed  in  the  Federal  Court  and  be  tried  and  determined  be- 


^  Ante  §  10; 

Texas  Transp.  Co.  v.  Seeligson, 
122  U.  S.  519,  7  Sup.  Ct  1261,  30 
L.  1150; 

Torrence  v.  Shedd,  144  U.  S.  527, 
12  Sup.  Ct.  726,  .36  L.  528; 

Iowa  Homestead  Co.  v.  Des 
Moines  ISTav.  &  R.  Co.,  8  Fed.  97,  3 
McCr.  95; 

Perry  v.  Clift,  32  Fed.  801 ; 

Bane  r.  Keefer,  66  Fed.  610. 

Compare 

Weaver  v.  Kelly,  34  C.  C.  A.  423, 
92  Fed.  417. 

§201. 

i^n«e§177. 

2  United  States  Exp.  Co.  v. 
Kountze,  8  Wall.  342,  19  L.  457, 
where  the  express  company  was  er- 
roneously alleged  to  be  a  corporar 
tion; 


Mackaye  v.  Mallory,  6  Fed.  743, 
19  Blatchf.  165; 

Clarkhuff  y.  Wisconsin,  I.  &  N. 
K.  Co.,  26  Fed.  465. 

^  "  In  cases  removed  from  a  court 
of  the  State,  if  there  is  in  the  record, 
either  in  the  State  court  or  in  the 
petition  for  removal,  anything 
showing  want  of  jurisdiction  in 
this  Court,  the  party  objecting  to 
the  removal  may  rely  upon  that  by 
motion  to  have  the  cause  remanded. 
If,  taking  the  facts  appearing  in 
the  record  and  petition  to  be  true, 
this  Court  has  jurisdiction,  the 
party  objecting  to  the  jurisdiction 
must  make  his  objection  by  plea  to 
the  jurisdiction, — that  is,  he  must 
allege  the  facts  in  a  manner  in 
which  issue  may  be  joined,  and  ac- 
cording to  the  course  and  practice 
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fore  proceeding  to  issue  and  trial  upon  the  merits  of  the  cause.* 
Such  a  plea,  too,  ought  regularly  to  set  forth  the  facts  relied 
on  to  defeat  the  jurisdiction  of  the  Federal  Court  directly 
and  with  precision.^     But  the  statute  ^  already  cited  ^  has 


of  the  Court,  so  that  they  may  be 
properly  determined, — and  it  has 
been  determined  by  the  Supreme 
Court  that  the  method  of  doing 
that  is  by  plea  to  the  jurisdiction, 
and  in  thr^t  way  only.  Upon  such 
a  plea  we  know  what  course  is 
to  be  pursued;  we  know  how  to 
consider  it,  how  to  ascertain  its 
sufficiency,  and  how,  if  issue  be 
joined  upon  it,  to  reach  a  conclu- 
sion as  to  the  matter  of  fact." 
Hoyt  V.  Wright,  4  Fed.  168,  1  McCr. 
130,  2  McCr.  222. 

This  case  goes  too  far  in  assert- 
ing that  the  only  way  to  dispute 
the  jurisdiction  is  by  plea;  but  that 
is  a  proper  method. 

Chicago  &  K  W.  R.  Co.  v.  Ohle, 
117  U.  S.  123,  6  Sup.  Ct.  632,  29  L. 
837; 

Carson  v.  Dunham,  121  U.  S.  421, 
7  Sup.  Ct.  1030,  30  L.  992; 

Gribble  v.  Pioneer  Press  Co.,  15 
Fed.  689,  5  McCr.  73; 

Filer  v.  Levy,  17  Fed.  609; 
Clarkhuff  v.    Wisconsin^  I.  &  N. 
R.  Co.,  26  Fed.  465; 
Lacroix  v.  Lyons,  27  Fed.  403; 
Rumsey  y.  Call,  28  Fed.  769; 
Smith  V.  Chicago,  B.  &Q.  R.  Co., 
30  Fed.  722; 

McDonald  v.  Salem  Capital  Flour- 
Mills  Co.,  31  Fed. 577, 12Sawy.  492; 
Johnson  v.  Accident  Ins.  Co.,  35 
Fed.  374; 

Heath  v.  Austin,  11  Fed.  Cas.  975, 
12  Blatchf.  320. 

"This  is  simply  a  negative  plea, 
and  does  not  require  to  be  sup- 
ported by  an. answer."  McDonald 
V.  Salem  Capital  Flour-Mills  Co., 
supra. 


The  following  were  cases  begun 
in  a  United  States  court  and  in 
which  the  subject  of  pleas  to  the 
jurisdiction  is  discussed.  Although 
not  altogether  applicable  to  a  suit 
brought  into  such  a  Court  by  re- 
moval, they  may  be  consulted  with 
profit  upon  the  general  question  of 
pleas  to  the  jurisdiction: 

D'Wolf  u.  Rabaud,  1  Pet.  476,  7 
L.  227,  affirming  Rabaud  v.  D'Wolf, 
20  Fed.  Cas.  148,  1  Paine  580; 

Smith  V.  Kernochen,  7  How.  198, 
12  L.  666; 

Sheppard  o.  Graves,  14  How.  505, 
14  L.  518; 

Sheppard  r.  Graves,  14  How.  512, 
14  L.  521; 

De  Sobry  v.  Nicholson,  3  Wall. 
420,  18  L.  263; 

Susquehanna  &  W.  V.  R.  &  Coal 
Co.  V.  Blatchford,  11  Wall.  172,  20 
L.  179; 

Hartog  V.  Memory,  116  U.  S.  588, 
6  Sup.  Ct.  521,  29  L.  725,  reversing 
s.  c,  23  Fed.  835; 

Missouri  Pac.  R.  Co.  v.  Meoh,  32 
U.  S.  App.  691,  16  C.  C.  A.  510,  69 
Fed.  753,  30  L.  R.  A.  250; 

Imperial  Refining  Co.  v.  Wyman, 
38  Fed.  574,  3  L.  R.  A.  503; 

Dodge  V.  Perkins,  7  Fed.  Cas. 
798,  4  Mason  435; 

Evans  v.  Davenport,  8  Fed.  Cas. 
845,  4  McLean  574. 

*  Clarkhuff  v.  Wisconsin,  I.  &  N. 
R.  Co.,  26  Fed.  465. 

5  Smith  V.  Chicago,  B.  &  Q.  R.  Co., 
30  Fed.  722; 

McDonald  y.  Salem  Capital  Flour- 
Mills  Co.,  31  Fed.  577, 12  Sawy.  492. 
^  Ante  %  10. 
7  Ante  §  199. 
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modified  the  strict  technical  common-law  rules  of  pleading  to 
the  jurisdiction  of  the  Circuit  Courts  of  the  United  States.*^ 

It  was  formerly  the  rule  that  a  Circuit  Court  of  the  United 
States  would  not  ordinarily  remand  a  suit  on  motion  where 
there  is  a  controversy  as  to  the  jurisdictional  facts.  It  was 
even  then  held  that  such  Court  might,  in  its  discretion,  de- 
termine the  question  of  its  jurisdiction  over  a  removed  case 
upon  motion  supported  by  an  uncontroverted  affidavit  as  to 
the  facts,^  or  conclusive  documentary  evidence.^'^  But  lat- 
terly the  practice  has  grown  up,  with  the  sanction  of  the 
Supreme  Court,  to  try  controverted  questions  of  fact  upon  a 
motion  to  remand.^^ 

Upon  a  trial  in  a  Circuit  Court  of  the  United  States  of  a 


8  It  is  the  duty  of  the  Circuit 
Court  to  remand  a  suit  if  "at  any 
time"  it  appears  not  to  be  remov- 
able, and  by  implication  this  duty 
arises  if  want  of  jurisdiction  ap- 
pears in  any  manner. 

Little  V.  Giles,  118  U.  S.  596,  7 
Sup.  Ct.  32,  30  L.  269; 

Chandler  v.  Attica,  22  Fed.  625, 
23  Blatchf.66; 

Johnson  v.  Accident  Ins.  Co.,  35 
Fed.  374; 

Curnow  v.  Phceuix  Ins.  Co.,  44 
Fed.  305 ; 

Egerton  v.  Starin,  91  Fed.  932. 

Compare  cases  begun  in  a  Federal 
Court: 

Morris  v.  Gilmer,  129  U.  S.  315, 
9  Sup.  Ct.  289,  32  L.  690; 

Anderson  v.  Watt,  138  U.  S.  694, 
11  Sup.  Ct.  449,  34  L.  1078; 

Wetmore  v.  Rymer,  169  U.  S.  115, 
18  Sup.  Ct.  293,  42  L.  682; 

Missouri  Pac.  R.  Co.  v.  Meeh, 
32  U.  S.  App.  691,  16  C.  C.  A.  510, 
69  Fed.  753,  30  L.  R.  A.  250; 

Pacific  Mut.  Life  Ins.  Co.  v. 
Tompkins,  41  C.  C.  A.  488,  101 
Fed.  539; 

Rae  V.  Grand  Trunk  R.  Co.,  14 
Fed.  401; 


Bland  v.  Fleeman,  29  Fed.  669; 

Stichtenoth  v.  Central  Stock  & 
G.  Exc,  99  Fed.  1. 

In  Wetmore  v.  Rymer,  supra,  the 
following  language  was  used,  and 
it  is  apparent  from  the  context  that 
it  was  intended  to  apply  to  issues 
as  to  the  jurisdiction  in  both  origi- 
nal and  removed  cases: 

"  It  would  appear  to  have  been 
the  intention  of  Congress  to  leave 
the  mode  of  raising  and  trying  such 
issues  to  the  discretion  of  the  trial 
Judge." 

sGalvin  v.  Boutwell,  9  Fed.  Cas. 
1139,  9  Blatchf.  470; 

Sawyer  v.  Switzerland  Marine 
Ins.  Co.,  21  Fed.  Cas.  589,  14 
Blatchf.  451; 

Poppenhauser  v.  India-Rubber 
Comb  Co.,  14  Fed.  707. 

I''  Colglazier  i\  Louisville,  N.  A. 
&  C.  R.  Co.,  22  Fed.  .568; 

Copeland^.  Memphis  &  C.  R.  Co., 
6  Fed.  Cas.  501,  3  Woods  651. 

11  Cases  cited  ante  §  131,  note  4; 

Little  V.  Giles,  118  U.  S.  596,  7 
Sup.  Ct.  32,  30  L.  269; 

Pennsylvania  R.  Co.  v.  Allegheny 
Valley  R.  Co.,  25  Fed.  113;  s.  a, 
25  Fed.  115; 
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plea  to  the  jurisdiction,  or  of  an  issue  of  fact  made  under  a 
motion  to  remand,  in  a  removed  case,  the  petitioner  fur  re- 
moval has  the  burden  to  prove  the  controverted  facts  upon 
which  the  jurisdiction  of  the  Circuit  Court  depends,  just  as 
he  would  have  the  burden  in  the  State  court  to  prove  the 
facts  entitling  him  to  remove  the  suit,  if  such  an  issue  were 
triable  in  the  State  court.'^ 

If  the  finding  or  verdict  upon  the  trial  of  an  issue  made 
upon  a  plea  to  the  jurisdiction,  or  the  finding  upon  the  hear- 
intr  of  a  motion  to  remand,  is  to  the  effect  that  the  suit  is  not 
a  removable  one,  the  proper  judgment  is  that  the  suit  be  re- 
manded to  the  State  court  from  which  it  was  re  moved.  ^^ 


Sanger  v.  Seymour,  25  Fed.  289; 

Curnow  v.  Phoenix  Ins.  Co.,  44 
Fed.  305; 

Rivers  v.  Bradley,  53  Fed.  305; 

Brisenden  v.  Chamberlain,  53 
Fed.  307; 

Egerton  v.  Starin,  91  Fed.  932. 

"  And  there  was  no  waiver  of  the 
right  so  to  raise  the  question  by 
reason  of  the  prior  motion  to  re- 
mand on  jurisdictional  grounds 
supposed  to  appear  upon  the  face 
of  the  record."  Pennsylvania  R. 
Co.  V.  Allegheny  Valley  R.  Co.,  25 
Fed.  113,  supra. 

The  same  principle  is  stated  in 

Egerton  v.  Starin,  supra. 

12  la 

Carson    v.    Dunham,    121    U.    S. 
421,  7  Sup.  Ct.  1030,  30  L.  992, 
may  be  found  this  language  which 
is  still  the  law: 

"  The  Circuit  Court  did  not  err 
in  holding  that  the  burden  of 
proof  was  on  Mrs.  Carson  [de- 
fendant who  procured  a  removal] 
to  show  that  Dunham  [plaintiff]  was 
not  a  citizen  of  Massachusetts.  As 
she  was  the  actor  in  the  removal 
proceeding,  it  rested  on  her  to 
make  out  the  jurisdiction  of  the 
Circuit  Court.  Dunham  having 
denied   that  he  was  a  citizen  of 


South  Carolina,  as  she  had  stated 
in  her  petition,  and  having  claimed 
that  he  was  in  fact  a  citizen  of 
Massachusetts,  the  same  as  lierself, 
the  affirmative  was  on  her  to  prove 
that  his  claim  was  not  true,  or, 
in  other  words,  tliat  he  was  a 
citizen  of  another  State  than  her 
o\vn.  The  fact  that  the  suit  had 
actually  been  entered  in  the  Cir- 
cuit Court  did  not  shift  the  burden 
of  proof.  It  was  decided  in  Stone 
V.  South  Carolina,  117  U.  S.  4.30, 
6  Sup.  Ct.  799,  29  r..  962,  that  all 
issues  of  fact  made  on  a  petition 
for  removal  must  be  tried  in  the 
Circuit  Court.  The  matter  stood 
for  trial  in  the  Circuit  Court, 
therefore,  precisely  the  same  as  it 
would  if  the  law  had  required  the 
petition  for  removal  to  be  filed 
there  instead  of  in  the  State  court, 
and  Mrs.  Carson  had  been  called 
on  to  prove  the  facts  on  which  her 
rigrht  of  removal  rested." 

Additional  casus  in  which  the 
same  rule  as  to  the  burden  of 
proof  is  stated  are  those  cited 

Ante  §  131,  note  4; 

Ileath  i\,  Austin,  U  Fed.  Cas. 
975,  12  Blatchf.  320. 

13  Chicago  &  N.   W.   R.   Co.   v. 
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The  amendatory  act  of  1887-8/*  by  denying  a  plaintiff 
the  right  to  remove  a  suit  under  any  circumstance,^^  took 
away  the  opportunity  which  existed  under  the  act  of  1875  ^^ 
to  practice  a  fraud  on  the  jurisdiction  of  the  Circuit  Court  of 
the  United  States  by  a  pretended  transfer  of  a  cause  of  action 
by  a  holder  having  no  right  to  a  removal  to  a  person  having 
the  necessary  citizenship  to  remove  a  suit,  who  would  bring 
a  suit  thereon  in  the  State  court  not  within  the  original  juris- 
diction of  a  United  States  Circuit  Court,^"  and  then  remove 
it  to  the  Circuit  Court. ^^  There  is  now  little  temptation  for 
a  plaintiff  to  fraudulently  make  such  a  case  as  to  be  remova- 
ble.^^  If  a  plaintiff  wishes  his  case  to  be  tried  in  a  Federal 
Court,  he  will  begin  it  there,  as  he  cannot  remove  it  if  he 
begins  it  in  a  State  court.  But  the  act  of  1887-8  has  not 
touched  the  fraudulent  or  collusive  transfer  of  the  apparent 
title  to  property,  as  to  which  litigation  is  expected,  by  a  resi- 
dent to  a  non-resident,  to  enable  the  latter  to  remove  the 
anticipated  suit  to  the  Federal  Court,  when  it  shall  be  begun 
in  the  State  court.  A  suit  cannot  be  remanded  on  suspicion 
of  fraud,^  and  there  may  be  a  good-faith  transfer  of  property 
to  enable  the  party  to  whom  the  transfer  is  made  to  remove 
a  suit ;  ^i  but  where  it  appears  in  a  Circuit  Court  of  the  United 
States  that  a  defendant  has  fraudulently  or  coUusively  ac- 
quired the  nominal  title  to  property  for  the  purpose  of  ena- 
bling him  to  remove  a  suit  affecting  the  same  from  a  State 
court,  and  he  has  so  removed  it  to  such  Circuit  Court,  the 
suit  should  be  remanded  to  the  State  court.''^ 


Ohle,  117  U.  S.  123,  6  Sup.  Ct.  632, 
29  L.  837; 

Gribble  v.  Pioneer  Press  Co.,  15 
Fed.  689,  5  McCr.  73; 

Rumsey  v.  Call,  28  Fed.  769. 

"  Ante  §  7. 

16  Ante  §  148. 

w  Ante  §  7,  note  7. 

"  Ante  §  137. 

18  Chandler  v.  Attica,  22  Fed.  625, 
23  Blatchf.  66. 

13  Hayward  v.  Nordberg  Mfg.  Co., 


54  U.  S.  App.  639,  29  C.  C.  A.  438, 
85  Fed.  4. 

»  Smith  V.  Greenhow,  109  U.  S. 
669,  3  Sup.  Ct.  421,  27  L.  1080. 

21  Hoyt  V.  Wright,  4  Fed.  168,  1 
McCr.  130,  2  McCr.  222; 

Lawton  v.   Blitch,  30  Fed.  641, 
642. 

22  Little  V.  Giles,  118  U.  S.  596,  7 
Sup.  Ct.  32,  30  L.  269; 

Pennsylvania  R.  Co.  v.  Allegheny 
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§  202.  A  suit  may  be  remanded  on  the  Court's  own  mo- 
tion.— Where  a  suit  is  one  of  which  a  Circuit  Court  of  the 


Valley  R.  Co.,  25  Fed.  113;  s.  c, 
25  Fed.  115; 

Ryan  v.  Young,  21  Fed.  Cas.  114, 
9  Biss.  63,  8  Reporter  229,  11  Chi. 
Leg.  News  353,  20  Alb.  Law  J.  79. 

In  Little  r.  Giles,  supra,  the  Su- 
preme Court  held  that  the  suit 
should  have  been  remanded  to  the 
State  court  by  the  Circuit  Court 
for  want  of  a  separable  controversy 
(ante  §  144,  note  40),  and  then 
said  as  to  the  question  of  fraud : 

"  But  we  are  also  satisfied  that 
the  other  ground   is   well  taken; 
that    the    deed    to    Giles    [one   of 
the  defendants,  on  whose  petition 
the  order  for  a  removal  was  pro- 
cured]   was   collusively   made    for 
the  mere  purpose  of  giving  juris- 
diction to  the  Courts  of  the  United 
States;   and    that  for   this  reason 
the  case  should  have  been  remanded 
to  the  State  court.     We  have  ex- 
amined the  evidence  on  this  sub- 
ject   with    some    care,    and    have 
come  to  that  conclusion.    Whether, 
under  the  former  practice  of  the 
Court,    the    deed   to   Giles,    being 
binding  between  him  and  his  grant- 
ors Wheeler  and  Burr,  would  have 
been  deemed  sufficient  to  give  ju- 
risdiction to  the  Circuit  Court,  al- 
though made  for  the   purpose  of 
such  jurisdiction,  it  is  not  neces- 
sary to  inquire.     We  are  satisfied 
that  by  the  act  of  March  3,  1875, 
chap.  l;i7,  §  5,  18  Stat,  at  L.  470, 
Congress  has  intended  to  introduce 
a  rule  that  shall  put  a  stop  to  all 
collusive    shifts   and   contrivances 
for  giving  such  jurisdiction.     The 
language   of    the    fifth  section  of 
that  act  is  as  follows:"  —  quoting 
it  as  given  ante  §  10.     "Here  the 
words  'really'  and  'substantially,' 
and  the  expression  '  improperly  or 


collusively  made  or  joined,  either 
as  plaintiffs  or  defendants,  for  the 
purpose  of  creating  a  case  cogniza- 
ble or  removable,'  are  very  suggesfe- 
ive,  and  show  that,  by  giving  the 
Circuit  Courts  authority  to  dismiss 
or  remand  the  cause  at  once,  if  these 
things  are  made  to  apjKiar,  it  was 
the  intent  of  Congress  to  prerent 
and  put  an  end  to  all  coUasive  ar- 
rangements made  to  give  jnris- 
diction,  where  the  parties  really 
interested  are  citizens  of  the  same 
State.  Of  course,  where  the  in- 
terest of  the  nomLaal  party  is 
real,  the  fact  that  others  aire  in- 
terested who  are  not  necessaiy 
parties,  and  are  not  made  parties;, 
will  not  affect  the  jurisdiction  vf 
the  Circuit  Court;  but. when  ::  Ls 
simulated  and  collusive,  and  cre- 
ated for  the  very  purpose  of  ^.  _  j 
jurisdiction,  the  Courts  sh  ::  :i  : 
hesitate  to   apply  the  wLuica-^iiic 

provisions  of  the  law." 

Cases  as  to  original  jurisdictioa 

throw  a  strong  side  light  upon  the 

question  of  jurisdiction  upon  re- 
moval, where  fraud  or  collnsion  is 

suspected: 

M' Donald  r.  Smalley.  1  Pet.  •?20, 

7  L.  287; 
Smith  c.  Kemochen,  7  How.  li*5, 

12  L.  666; 

Jones  V.  League,  IS  How.  76.  L5 

L.  263; 

Eberly  r.  Moore,  24  How.  147. 16 

L.  612; 

Barney  r.  Baltimore,  6  WalL  280, 

18  L.   825,  reversing  5.   C,,  2  Fed. 

Cas.  886,  1  Hughes  115: 

Williams  v.  Nottawa,  104  U.  5. 

209.  26  L.  719; 
Hayden   r.    Maiming.  106  U.  S. 

586,  1  Sup.  Ct.  617.  27  L.  3l>5; 
Bernards  Twp.  c.  Stebbins,  109 
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United  States  has  no  jurisdiction,  but  it  has  been  removed 
thereto  from  a  State  court,  and  neither  party  moves  to  re- 
mand it  to  such  State  court,  it  should  be  remanded  upon  the 
Court's  own  motion.* 


U.  S.  341,  3  Sap.  Ct.  252,  27  L.  956; 

Farmlngton  v.  Pillsbury,  114  U.  S. 
138,  5  Sup.  Ct.  807,  29  L.  114; 

Hartog  V.  Memory,  116  U.  S.  588, 
6  Sup.  Ct.  521,  29  L.  725,  reversing 
s.  c,  23  Fed.  835; 

Barry  v.  Edmunds,  116  U.  S.  550, 
6  Sup.  Ct.  501,  29  L.  729; 

Casliman  v.  Amador  &  S.  C.  Co., 
118  U.  S.  58,  6  Sup.  Ct.  926,  30  L. 
72; 

Lanier  v.  Nash,  121  U.  S.  404,  7 
Sup.  Ct.  919,  30  L.  947; 

Shreveport  v.  Cole,  129  U.  S.  36, 

9  Sup.  Ct.  210,  32  L.  589; 
Deputron  v.  Young,  134  U.  S.  241, 

10  Sup.  Ct.  539,  33  L.  923; 

Cross  V.  Allen,  141  U.  S.  528,  12 
Sup.  Ct.  67,  35  L.  843; 

Crawford  v.  Neal,  144  U.  S.  585, 
12  Sup.  Ct.  759,  36  L.  552; 

Lehigh  Min.  &  Mfg.  Co.  v.  Kelly, 
160  U.  S.  327,  10  Sup.  Ct.  307,  40  L. 
444,  affirming  s.  c,  64  Fed.  401; 

Lake  County  v.  Dudley,  173  U.  S. 
243,  19  Sup.  Ct.  398,  43  L.  684; 

Industrial  &  M.  G.  Co.  v.  Elec- 
trical Supply  Co.,  10  U.  S.  App.  196, 
7C.  C.  A.  471,  58  Fed.  732; 

Bank  of  Arapahoe  v.  David  Brad- 
ley &  Co.,  36  U.  S.  App.  519,  19  C. 
C.  A.  206,  72  Fed.  867; 

Ashley  v.  Presque  Isle  County, 
54  U.  S.  App.  450,  27  C.  C.  A.  585, 
83  Fed.  534; 

Lake  County  v.  Schradsky,  38  C. 
C.  A.  17,  97  Fed.  1; 

Marvin  v.  Ellis,  9  Fed.  367; 

Marion  v.  Ellis,  10  Fed.  410; 

Greenwalt  v.  Tucker,  10  Fed.  884, 
3  McCr.  450; 

Coffin  V.  Haggin,  11  Fed.  219,  7 
Sawy.  509; 


Collinson  i\  Jackson,  14  Fed.  305, 
8  Sawy.  357; 

Rae  V.  Grand  Trunk  Ry.  Co.,  14 
Fed.  401 ; 

Dinsmore  v.   Central  R.  Co.,  19 
Fed.  153; 

Lozano  v.  Wehmer,  22  Fed,  755; 

McLean  v.  Clark,  31  Fed.  501; 

Norton  v.  European  &  N.  A.  Ry. 
Co.,  32  Fed.  805; 

Maxwell  v.  Atchison,  T.  &  S.  F. 
R.  Co.,  34  Fed.  286; 

Neal  V.  Foster,  30  Fed.  29,  13 
Sawy.  243; 

Fuller  V.  Metropolitan  Life  Ins. 
Co.,  37  Fed.  103; 

Simon  v.  House,  46  Fed.  317; 

United  States  v.  Crawford,  47 
Fed. 561; 

Kingman  v.  Holthaus,  59  Fed.  305; 

Horst  V,  Merkley,  59  Fed.  502; 

Cabot  V.  McMaster,  61  Fed.  129; 

Loomis  V.  Rosenthal,  67  Fed.  369; 

Holden  v.  Utah  &  M.  Mach.  Co., 
82  Fed.  209; 

Blythe  v.  Hinckley,  84  Fed.  246; 

DeLaveaga  v.  Williams,  7  Fed. 
Cas.  389,  5  Sawy.  573,  8  Reporter 
548,  4  Pac.  Coast  Law  J.  51,  20 
Alb.  Law  J.  336; 

Hawley  v.  Kepp,  11  Fed.  Cas. 
882,  2  Flip.  177; 

Maxfield  v.  Levy,  16  Fed.  Cas. 
1195,  4  Dall.  330,  1  L.  854,  partial 
report  sub  nom.  Maxwell  v.  Levy,  2 
Dall.  381,  1  L.  424; 

Starling  v.  Hawks,  22  Fed.  Cas. 
1098,  5  McLean  318; 

Welles  11.  Newberry,  29  Fed.  Cas. 
620,  4  McLean  226. 
§  202. 

1  "  No  motion  has  been  made  to 
remand,  and  the  question  for  dec!- 
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Ordinarily  a  Circuit  Court  of  the  United  States  will  not, 
of  its  own  motion,  take  notice  of  an  irregularity  in  the  time 
or  manner  of  removal  and  remand  a  suit  therefor,  wliere  the 
parties  are  content ;  but  such  Court  has  the  power  to  do  so 
and  may,  in  its  discretion,  exercise  it.^ 

§  203.  Irregularities  in  removal  procotMlin^^s  may  be 
waived ;  but  want  of  jurisdiction  cannot  be  waived. — A 


sion  is  whether  the  Court  of  its  own 
motion  ought  to  remand  the  cause 
to  the  State  court.  Wherever  on 
the  face  of  the  record  a  clear  want 
of  jurisdiction,  either  of  the  parties 
or  of  the  subject-matter,  is  affirma- 
tively shown,  it  is  the  duty  of  the 
Court  to  remand  of  its  own  motion. 
Consent  of  the  parties  cannot  con- 
fer jurisdiction,  except  in  cases 
where  the  law  has  authorized  the 
Court  to  exercise  jurisdic- 
tion.    .     .     . 

"The  want  of  jurisdiction  is  af- 
firmatively shown  on  the  face  of 
the  record.  In  such  case  neither 
silence  nor  positive  consent  will 
confer  jurisdiction,  because  the  par- 
ties cannot  confer  on  the  Court  a 
jurisdiction  denied  to  it  by  the 
statute.  If  this  Court  should  try 
the  case,  it  would  be  the  duty  of 
the  appellate  Court  to  which  it 
might  be  taken  to  reverse  and  re- 
mand, with  instructions  to  this 
Court  to  return  it  to  the  State 
court."  Indiana i;.  Tolleston  Club, 
52  Fed.  18. 

This  doctrine  is  also  asserted  in 

Beede  v.  Cheeney,  5  Fed.  388; 

Johnson  v.  Johnson,  13  Fed.  193; 

Teas  V.  Albright,  13  Fed.  406; 

Carson  v.  Donaldson,  45  Fed. 
821. 

"  The  jurisdictional  question  on 
which  the  decision  of  the  case 
hinges  was  not  raised  by  counsel 
in  this  Court  nor  in  the  Circuit 
Court,  but,  as  we  have  frequently 
had  occasion  to  remark,  it  is  made 


our  imperative  duty,  as  well  as  tho 
duty  of  all  other  Federal  Courts,  to 
notice  a  defect  of  jurisdiction 
plainly  apparent  upon  the  face  of 
the  record,  and  to  remand  a  case 
to  the  State  court  when  the  record 
discloses  no  ground  for  its  re- 
moval. 18  St.  at  L.  470,  c.  137,  §  5." 
Mutual  Reserve  Fund  Life  Ass'n  p. 
Farmer,  36  U.  S.  App.  771,  23  C.  C. 
A.  574,  77  Fed.  929. 

Compare  cases  as  to  original  ju- 
risdiction: 

Williams  v.  Nottawa,  104  U.  S. 
209,  26  L.  719; 

Wetmore  v.  Rymer,  169  U.  S.  115, 
18  Sup.  Ct.  293,  42  L.  682. 

"  The  limited  jurisdiction  of  the 
Courts  of  tho  United  States  cannot 
be  enlarged  by  the  action  of  the 
parties  litigant  therein,  and,  if  the 
want  of  jurisdictiim  at  any  time  apn 
pears,  the  Court,  sua  sponte,  will 
raise  the  question,  whether  the  par- 
ties do  or  do  not."  Vannerson  r. 
Leverett,  31  Fed.  376. 

"The  Judges  of  these  Courts, 
in  the  proper  performance  of  their 
duty,  carefully  refrain  from  enter- 
taining a  cause,  unless  the  juris- 
diction affirmatively  appears. 
Whenever  it  appears  in  a  case  in 
these  Courts  that  jurisdiction  does 
not  exist,  the  Court  will,  on  its 
own  motion,  raise  the  question,  and 
dismiss  the  cause."  Hunt  v. 
Howes,  41  U.  S.  App.  152,  21  C.  C. 
A.  356,  74  Fed.  fi.j7. 

2  Bowers  v.  Legion  of  Honor,  45 
Fed.  81,  14  Sawy.  619, 
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plaintiff  may  insist  upon  every  technical  objection  to  Federal 
jurisdiction  upon  removal,  or  he  may  waive  irregularities.  If 
a  suit  is  not  removed  in  time,  it  should  be  remanded  by  the 
Circuit  Court  on  plaintiff's  motion  ;  if  not  so  remanded,  the 
Supreme  Court  or  Circuit  Court  of  Appeals  may  reverse  the 
judgment  and  order  the  remand,  upon  appeal  or  writ  of  error 
by  the  plaintiff,  when  there  has  been  no  waiver  by  him.^ 

A  party  who  has  procured  a  removal  will  not  be  permitted 
at  any  time  to  take  advantage  of  an  irregularity  in  his  own 
proceedings,  as  that  his  petition  was  filed  too  late.^ 


§203. 

'  Edriugton  v.  Jefferson,  111  U.  S. 
770,  4  Sup.  Ct.  683,  28  L.  594; 

McDonnell  v.  Jordan,  178  U.  S. 
229,  20  Sxip.  Ct.  886,  44  L.  1048. 

2  "  The  second  section  defines  the 
cases  in  which  a  removal  may  be 
made;  the  third  prescribes  the 
mode  of  obtaining  it,  and  the  time 
within  -which  it  should  be  applied 
for.  In  the  nature  of  things,  the 
second  section  is  jurisdictional,  and 
the  third  is  but  modal  and  formal. 
The  conditions  of  the  second  sec- 
tion are  indispensable,  and  must 
be  shown  by  the  record;  the  direc- 
tions of  the  third,  though  obliga- 
tory, may  to  a  certain  extent  be 
waived.  Diverse  State  citizenship 
of  the  parties,  or  some  other  juris- 
dictional fact  prescribed  by  the  sec- 
ond section,  is  absolutely  essential, 
and  cannot  be  waived,  and  the  want 
of  it  will  be  error  at  any  stage  of 
the  cause,  even  though  assigned  by 
the  party  at  whose  instance  it  was 
committed.  Mansfield,  C.  &  L.  M. 
R.  Co.  V.  Swan,  111  U.  S.  379,  4 
Sup.  Ct.  510,  28  L.  462.  Application 
in  due  time,  and  the  proffer  of  a 
proper  bond,  as  required  in  the 
third  section,  are  also  essential  if 
insisted  on;  but,  according  to  the 
ordinary  principles  which  govern 
such  cases,  may  be  waived,  either 
expressly  or  by  implication.     We 


see  no  reason,  for  example,  why 
the  other  party  may  not  waive  the 
required  bond,  or  any  informalities 
in  it,  or  informalities  in  the  peti- 
tion, provided  it  states  the  jurisdic- 
tional facts;  and  if  these  are  not 
properly  stated,  there  is  no  good 
reason  why  an  amendment  should 
not  be  allowed,  so  that  they  may 
be  properly  stated.  So,  as  it  seems 
to  us,  there  is  no  good  reason  why 
the  other  party  may  not  also  waive 
the  objection  as  to  the  time  within 
which  the  application  for  removal 
is  made.  It  does  not  belong  to  the 
essence  of  the  thing;  it  is  not,  in  its 
nature,  a  jurisdictional  matter,  but 
a  mere  rule  of  limitation.  In  some 
of  the  older  cases  the  word  juris- 
diction is  often  used  somewhat 
loosely,  and  no  doubt  cases  may  be 
found  in  which  this  matter  of  time 
may  be  spoken  of  as  affecting  the 
jurisdiction  of  the  Court.  We  do 
not  so  regard  it.  And  since  the 
removal  was  effected  at  the  instance 
of  the  party  who  now  makes  the 
objection,  we  think  that  he  is  es- 
topped." Ayers  v.  Watson,  113 
U.  S.  594,  5  Sup.  Ct.  641,  28  L.  1093, 
approved  in  Gerling  (Martin's 
Adm'r)  v.  Baltimore  &  O.  R.  Co., 
151  IT.  S.  673,  14  Sup.  Ct.  533,  38  L. 
311,  and  Connell  v.  Smiley,  156  U.  S. 
335,  15  Sup.  Ct.  353,  39  L.  443. 
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A  plaintiff  cannot  take  advantage,  upon  motion  to  remand, 
of  an  irregularity  in  the  proceedings  by  which  defendant  was 
brought  within  the  jurisdiction  of  the  State  court.'^ 

A  plaintiff  may  waive  the  objection  to  a  removal  that  the 
petition  for  such  removal  was  filed  too  late  or  that  other  ir- 
regularities occurred.  A  failure  to  promptly  move  to  remand 
the  suit,  or  otherwise  present  the  question  to  the  Circuit 
Court,  will  amount  to  a  waiver.'* 


The  question  decided  in 

Seward  v.  Comeau,  154  U.  S.  GG5, 
14  Sup.  Ct.  1209,  2(3  L.  438, 
is  not  clear  from  the  very  brief 
opinion;  but  that  case  is  probably 
not  intended  to  go  any  furtlier  than 
those  just  cited.  In  the  earlier 
case  of 

Duncan  v.  Gegan,  101  U.  S.  810, 
25  L.  875, 
the  Court  said : 

"Duncan,  who  caused  the  re- 
moval to  be  made,  is  the  only  party 
who  complains  of  the  decree  be- 
low, and  he  cannot  object  here  to 
what  has  been  done  below  by  his 
own  procurement." 

3  Callahan  v.  Hicks,  90  Fed.  539. 

*  French  v.  Hay,  22  Wall.  238,  22 
L.  854; 

Pacific  Railroad  Removal  Cases, 
115  U.  S.  1,  5  Sup.  Ct.  1113,  29  L. 
319; 

Gerling  {Martinis  Adin''r)  v.  Bal- 
timore &  O.  R.  Co.,  151  U.  S.  073, 
14  Sup.  Ct.  533,  38  L.  311; 

Knight  V.  International  &  G.  N". 
Ry.  Co.,  23  U.  S.  App.  356,  9  C.  C.  A. 
376,  61  Fed.  87; 

Tod  V.  Cleveland  &  M.  V.  R.  Co., 
22  U.  S.  App.  707,  12  C.  C.  A.  521, 
65  Fed.  145; 

Guarantee  Co.  v.  Hanway,  — 
C.  C.  A.  — ,  104  Fed.  369; 

Miller  v.  Kent,  18  Fed.  581,  20 
Blatchf.  508; 

Central  Trust  Co.  v.  Wabash,  St. 
L.  &  P.  Ry.  Co.,  26  Fed.  74,  76; 


Baltimore  &  O.  R.  Co.  v.  Ford, 
35  Fed.  170; 

Wyly  V.  Richmond  &  D.  R.  Co., 
03  Fed.  487; 

Ed<;erton  v.  Gilpin,  8  Fed.  Cas. 
305,  3  Woods  277. 

A  short  delay  in  filing  a  motion 
to  remand,  may,  under  excusable 
circumstances,  not  amount  to  a 
waiver  of  the  riglit  to  iuivo  the  suit 
remanded  for  an  irregularity  in  the 
removal  proceedings — hero  the  pe- 
tition and  bond  were  filed  too  late. 

Collins  V.  Stott,  70  Fed.  013. 

There  are  several  reported  cases 
where  the  petitions  for  removal 
were  clearly  filed  too  late,  but  in 
which  jurisdiction  wns  assumed 
without  discussion  of  the  question 
of  waiver  of  the  time  of  removal. 
For  example, 

Tennessee  Coal,  I.  &  R.  Co.  v. 
Pierce,  52  U.  S.  App.  3.55,  26  C.  C. 
A.  6.32,  81  Fed.  814;  s.  c,  sub  nom. 
Pierce  v.  Tennessee  Coal,  I.  &  R. 
Co.,  173  U.  S.  1,  19  Sup.  Ct.  335,  43 
L.  591, 

was  removed  to  the  Circuit  Court 
of  tlie  United  States,  on  the  ground 
of  prejudice  or  local  influence,  after 
it  had  been  tried  in  the  SUte  court 
of  original  jurisdiction  and  reversed 
by  the  State  supreme  court  and  re- 
manded for  furtlier  proceedings. 

Pierce  r.  Tennessee  Coal,  I.  &  R. 
Co.,  110  Ala.  5:53,  19  So.  22. 

The  John  B.  Ketcham,  2d,  38  C. 
C.  A.  518,  97  Fed.  872, 
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Jurisdiction,  as  such,  is  not  a  subject  of  waiver  or  es- 


was  removed  on  the  ground  of  di- 
verse citizenship  after  trial,  appeal, 
and  reversal  by  the  State  supreme 
court. 

Globe  Iron  Works  v.  The  John 
B.  Ketcham,  2a,  100  Mich.  583,  59 
N.  W.  2-47,  43  Am.  St.  R.  464. 

So 

Haug  V.  Great  Northern  Ry.  Co., 
42  C.  C.  A.  167,  102  Fed.  74, 
was  removed  from  the  State  court 
— on  what  ground  does  not  appear, 
but  it  was  too  late  to  remove  it 
over  plaintiff's  objection  upon  any 
ground — after  it  had  been  decided 
in  the  State  court  of  original  juris- 
diction and  reversed  and  remanded 
on  appeal  to  the  supreme  court  of 
the  State. 

Haug  V.  Great  Northern  Ry.  Co., 
8  N.  D.  23,  77  N.  W.  97,  42  L.  R.  A. 
664. 

In  one  case,  the  Circuit  Court  of 
Appeals  of  the  Sixth  Circuit  carried 
the  doctrine  of  waiver  to  the  ut- 
most verge.  A  suit  was  begun  in 
a  State  court  by  a  resident  citizen 
against  a  resident  corporation  and 
an  alien  corporation,  as  defendants, 
upon  a  joint  and  several  cause  of 
action.  The  suit,  as  brought,  was 
not  within  the  original  jurisdiction 
of  a  Circuit  Court  of  the  United 
States,  because  one  of  the  defend- 
ant corporations  was  organized 
under  the  laws  of  the  State  of  which 
the  plaintiff  was  a  citizen.  There 
was  no  separable  controversy  in 
the  suit;  there  could  be  none.  The 
alien  defendant  had  no  right  to  re- 
move the  suit  for  a  separable  con- 
troversy, had  the  suit  contained 
one.  There  was  no  possible  ground 
upon  which  the  snit  was  removable. 

Notwithstanding  there  is  no  au- 
thority of  law  for  dividing  such  a 
case,  and  removing  it  as  to  the  non- 


[  resident  alone,  the  alien  corpora- 
j  tion  procured  an  order  from  the 
State  court  for  tlie  removal  of  the 
suit  as  to  itself  on  the  alleged 
ground  that  the  controversy  in  the 
suit  between  it  and  the  plaintiff 
was  a  separable  one,  and  the  suit 
was  entered  in  the  Circuit  Court  of 
the  United  States  and  there  pro- 
ceeded to  trial  and  judgment  with- 
out objection,  as  a  suit  by  the 
resident  plaintiff  against  the  alien 
corporation  alone  as  a  defendant. 

As  the  Circuit  Court  has  juris- 
diction of  a  suit  by  a  citizen  of  a 
State  against  an  alien  corporation, 
the  Circuit  Court  of  Appeals  held 
that  the  judgment  was  valid,  and 
would  not  be  reversed  upon  the 
appeal  of  the  removing  defendant, 
notwithstanding  the  exceedingly 
iiregular  manner — to  which  no  ex- 
ception had  been  taken — in  which 
such  suit  had  reached  the  docket 
of  the  Circuit  Court. 
Guarantee  Co.  t.  Mechanics'  Sav. 

B.  &  T.  Co.,  47  U.  S.  App.  91,  26 

C.  C.  A.  146,  80  Fed.  766,  already 
noticed  ante  §  140,  note  3. 

Where  a  case  against  a  resident 
and  a  non-resident  in  a  State  court 
was  severed  by  the  non-resident  de- 
fendant obtaining  a  removal  of  it 
as  to  himself  from  the  State  court 
to  a  Circuit  Court  of  the  United 
States,    and  the    cause    was  then 
'.  tried  in  the  State  court  between 
!  the  plaintiff  and  the  resident  de- 
!  fendant  without  objection,  it  was 
held  too  late  for  the  resident  de- 
I  fendant  to  claim  in  the  State  su- 
j  pre  me  court  that  the  whole  case 
should  have    been  transferred    to 
I  the  Federal  court. 
!      St.    Louis,   W.  &  W.    R.  Co.  v. 
I  Ransom,  29  Kan.  298. 
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toppel.^  A  motion  to  remand  for  want  of  jurisdiction  may 
be  made  by  either  party  at  any  time  in  the  Circuit  Court." 
An  objection  to  the  jurisdiction  remains  available,  even  to 
the  party  who  has  procured  the  removal,  when  raised  for  the 
first  time  in  the  Supreme  Court  or  Circuit  Court  of  Appeals 
upon  appeal  or  writ  of  error." 

If  a  suit  is  one  of  which  the  Circuit  Court  may  tiike  juris- 
diction by  the  plaintiff's  consent — a  case  which  the  plaintiil 
might  bring  in  the  Circuit  Court— and  the  defendant  pro- 
cures its  removal  from  a  State  court,  although  such  removal 
is  wholly  unauthorized,  and  the  plaintiff  acquiesces  in  such 
removal,  the  Circuit  Court  will  acquire  jurisdiction,  and  tlie 
defendant  will  not  be  heard  to  complain,  at  any  subsec^uent 
stage  of  the  case,  because  such  jurisdiction  was  acquired,  by 
his  own  procurement,  in  an  unauthorized  manner.** 

§  204.  All  order  of  a  Circuit  Court  to  remand  a  suit  to  a 
State  court  is  not  reviewable.— The  act  of  1887-8  ^  in  ex- 
press terms  took  away  the  right  to  review  by  writ  of  error  or 
appeal  an  order  of  a  Circuit  Court  remanding  a  suit  to  a  State 
court,  no  matter  on  what  ground  the  removal  was  procured.^ 


^Quotation  note  2  to  this  section 
from  Ayers  v.  Watson,  113  U.  S. 
594,  5  Sup.  Ct.  641,  28  L.  1093,  and 
Gerling  (Martin's  Adm'r)  v.  Balti- 
more &  O.  R.  Co.,  151  U.  S.  673,  14 
Sup.  Ct.  533,  38  L.  311; 

Mississippi  &  R.  R.  B.  Co.  v. 
Patterson,  98  U.  S.  403,  25  L.  206; 

Mattingly  v.  Northwestern  Va. 
R.  Co.,  158  U.  S.  53,  15  Sup.  Ct.  725, 
39  L.  894; 

Bronson  v.  St.  Croix  Lumber 
Co.,  35  Fed.  634; 

Southworth  v.  Reid,  36  Fed. 
451; 

Frisbie  v.  Chesapeake  &  O.  R. 
Co.,  57  Fed.  1; 

Indiana  v.  Lake  E.  &  W.  R.  Co., 
85  Fed.  1 ; 

Parkinson  v.  Barr,  105  Fed.  81; 

Post  §210,  auth.  notes  15,  16,  17, 
18,  19,  20,  21. 

^Ante  §199. 


'  Post  §  210. 

8  Baggs  V.  Martin,  179  U.  S.  206, 
21  Sup.  Ct.  109,  45  L.  — ,  which  was 
a  suit  begun  in  a  State  court 
against  a  receiver  appointed  by  a 
Circuit  Court,  and  erroneously  re- 
moved by  him  to  such  Circuit  Court 
on  the  ground  that  such  suit  was 
ancillary  to  the  suit  in  which  he 
was  appointed  receiver. 

Compare  ante  §  110, 

§  204. 

1  Ante  §  7. 

2  Morey  v.  Lockhart,  123  U.  S. 
56,  8  Sup,  Ct.  65,  31  L.  68; 

Wilkinson  v.  Nebraska,  123  U 
286,  8  Sup.  Ct.  120,  31  L.  152; 

Sherman  v.  Grinnell,   123  U. 
679,  8  Sup.  Ct.  260,  31  L.  278; 

Chicago,  B.  &  Q.  R.  Co.  v.  Omy, 
131  U.  S.  396,  9  Sup.  Ct.  793,  33  L, 
212; 

Texas  Land  &  C.  Co,  v.  Scott,  140 


S. 


8. 
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The  right  to  an  appeal  or  writ  of  error  to  review  a  remanding 
order  has  not  been  restored  by  subsequent  acts  ^  authorizing 
a  review  of  the  question  of  the  jurisdiction  of  the  Circuit 
Courts  in  cases  after  final  judgment,  and  in  certain  cases  upon 
interlocutory  orders  of  a  specified  character.*  While  the  stat- 
ute does  not  expressly  exclude  the  review  of  a  remanding 
order  by  a  writ  of  mandamus  from  the  Supreme  Court,  it  does 
so  by  implication,  the  intent  of  the  statute  being  to  make  a 
remanding  order  final  and  not  reviewable  in  any  manner  what- 


ever. 


L. 


U.  S.  700,  11  Sup.  Ct.  1029,  35 
756; 

Missouri  Pac.  R.  Co.  v,  Fitz- 
gerald, 160  U.  S.  556,  16  Sup.  Ct. 
389,  40  L.  536; 

Powers  V.  Chesapeake  &  O.  E. 
Co.,  169  U.  S.  92,  18 Sup.  Ct.  264,42 
L.  673; 

Patten  v.  Cilley,  62  Fed.  497; 

Cases  cited  in  succeeding  notes 
to  this  section. 

3  25  St.  L.  693,  1  Supp.  650,  §  1; 
26  St.  L.  826,  1  Supp.  901,  §§  5,  6, 
and  §  7  as  amended  by  28  St.  L.  666, 
2  Supp.  376,  §  1,  and  31  St.  L.  660, 
Session  Laws  660,  §  1. 

*  Richmond  &  D.  R.  Co.  v.  Thou- 
ron,  134  U.  S.  45,  10  Sup.  Ct.  .517,  33 
L.  871; 

Gurnee  v.  Patrick  County,  137 
U.  S.  141,  11  Sup.  Ct.  34,  34  L. 
601; 

Birdseye  v.  Shaeffer,  140  U.  S.  117, 
11  Sup.  Ct.  885,  35  L.  402; 

Chicago,  St.  P.,  M.  &  O.  R.  Co.  v. 
Roberts,  141  U.  S.  690,  12  Sup.  Ct. 
123,  35  L,  905; 

Joy  V.  Adelbert  College,  146  U.  S. 
355,  13  Sup.  Ct.  186,  36  L.  1003; 

Illinois  Cent.  R.  Co.  v.  Brown, 
156  U.  S.  386,  15  Sup.  Ct.  656,  39  L. 
461; 

In  re  Coe,  5  U.  S.  App.  6,  1  C.  G. 
A.  320,  49  Fed.  481 ; 

Delafield  v.  Hospital  of  Prot.  Ep. 
Church,  61  U.  S.  App.  434,  subnom. 


In  re  AspinwalPs  Estate,  33  C.  C. 
A.  217,  90  P^ed.  675. 

5  Ex  parte  Pennsylvania  Co., 
137  U.  S.  451,  11  Sup.  Ct.  141,  34 
L.  738; 

Missouri  Pac.  R.  Co.  v.  Fitzgerald, 
160  U.  S.  556,  16  Sup.  Ct.  389,  40  L. 
536. 

It  is  said  in  the  first  of  these 
cases  and  repeated  in  the  last: 

"In  terms,  it  only  abolishes 
appeals  and  writs  of  error,  it  is 
true,  and  does  not  mention  writs 
of  mandamus ;  and  it  is  unques- 
tionably a  general  rule  that  the 
abrogation  of  one  remedy  does  not 
affect  another.  But  in  this  case, 
we  think  *it  was  the  intention  of 
Congress  to  make  the  judgment  of 
the  Circuit  Court  remanding  a 
cause  to  the  State  court  final  and 
conclusive.  The  general  object  of 
the  act  is  to  contract  the  jurisdic- 
tion of  the  Federal  Courts.  The 
abrogation  of  the  writ  of  error  and 
appeal  would  have  had  little  effect 
in  putting  an  end  to  the  question 
of  removal,  if  the  writ  of  manda- 
mus could  still  have  been  sued  out 
in  this  Court.  It  is  true  that  the 
general  supervisory  power  of  this 
Court  over  inferior  jurisdictions  is 
of  great  moment  in  a  public  point 
of  view,  and  should  not,  upon  light 
grounds,  be  deemed  to  be  taken 
away  in  any  case.     Still,  although 
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The  act  requires  a  remanding  order  to  be  "  immediat^'ly 
cairied  into  execution."  An  order  to  remand  is  carried  into 
execution  by  filing  a  certified  copy  thereof  in  the  Stjite  court 
ffom  which  the  cause  was  removed.  It  is  then  the  duty  of 
the  State  court  to  proceed  with  the  cause,  as  if  there  had 
been  no  attempt  to  remove  it.  The  order  to  remand  com- 
pletely restores  the  juiisdiction  of  the  State  court.^  The 
remanding  order  must  be  accepted  by  the  State  courts  as  a 
final  adjudication  that  the  suit  is  not  a  removable  one.'^ 

The  order  of  a  Circuit  Court  to  remand  a  suit  to  a  State 
court  cannot  be  reviewed  by  the  Supreme  Court  of  the  United 


the  writ  of  mandamus  is  not  men- 
tioned in  the  section,  yet  the  use 
of  the  words  '  such  remand  shall 
be  immediately  carried  into  execu- 
tion,' in  addition  to  the  prohibition 
of  appeal  and  writ  of  error,  is 
strongly  indicative  of  an  intent  to 
suppress  further  prolongation  of 
the  controversy  by  whatever  proc- 
ess. We  are  therefore  of  opinion 
that  the  act  has  the  effect  of  tak- 
ing away  the  remedy  by  mandamus 
as  well  as  that  of  appeal  and  writ 
of  error." 

Compaie 

Ex  parte  Sherman,  124  U.  S. 
364,  8  Sup.  Ct.  505,  .31  L.  42.3. 

6  Birdseye  v.  Shaeffer,  37  Fed.  821 ; 

Aurora  v.  West,  2.-,  Ind.  148,  150; 

Kleiber  v.  McManus,  66  Tex.  48, 
17  S.  W.   249; 

Seeligson  v.  Texas  Transp.  Co.,  70 
Tex.  198,  7  S.  W.  708; 

Germania  Fire  Ins.  Co.  v.  Francis, 
52  Miss.  457,  24  Am.  R.  674; 

Thatcher  v.  Mc Williams,  47  Ga. 
306; 

Stommel  u.  Timbrel,  84  Iowa  336, 
61  N.  W.  159; 

Ex  parte  State  Ins.  Co.,  50  Ala. 
464; 

Kendrick  v.  McQuary,  Cooke 
(Tenn.)  479;  s.  c,  McQuary  v.  Ken- 
drick, 5  Hay.  (Tenn.)  113; 


Cases  cited  in  next  succeeding 
note. 

''  Missouri  Pac.  R.  Co.  v.  Fitzger- 
ald, 160  U.  S.  riTiQ,  16  Sup.  Ct.  389, 
40  L.  536,  approving  Fitzgerald  ». 
Fitzgerald  &  M.  Const.  Co.,  44  Neb. 
463,  62  N.  W.  899; 

Tilley  v.  Cobb,  .56  Minn.  295,  57 
N.  W.  799; 

Smithsonr.  Chicago  G.  W.  R.  Co., 
71  Minn.  216,  73  N.  W.  853; 

Lewis  V.  Weidenfeld,  114  Mich. 
581,  72  N.  W.    604; 

Coeur  D' Alone  Ry.  &  Nav.  Co. 
V.  Spalding,  —  Idaho  — ,  53  Pac. 
107; 

Bodley  v.  Emporia  Nat.  Bank, 38 
Kan.  59,  16  Pac.  88; 

Knahtla  v.  Oregon  Short-Line  & 
U.  N.  Ry.  Co.,  21  Or.  136,  27  Pac. 
91; 

Gerner  v.  Mosher,  58  Neb.  135, 
78  N.  W.  .384,  46  L.  R.  A.  244; 

Pioneer  Sav.  &  L.  Co.  v.  Peck, 
20  Tex.  Civ.  App.  Ill,  49  S.  W.  160; 

Michigan  Stove  Co.  v.  Waco  Ilard- 
ware  Co.,  22  Tox.  Civ.  App.  293, 
54  S.  W.  357; 

May  V.  State  Nat.  Bank,  59  Ark. 
614,  28  S.  W.  431. 

Compare 

Patten  v.  Cilley,  67  N.  H.  520, 
42  Atl.  47. 
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States  upon  a  writ  of  error  to  the  supreme  court  of  the 
State.^ 

If  pleadings  have  been  filed  or  testimony  taken  in  the  suit 
while  it  was  pending  .upon  the  docket  of  the  United  States 
Circuit  Court,  it  will  be  for  the  State  court  to  determine 
what  to  do  with  such  pleadings  and  evidence.^ 

§  205.  A  removal  trausfers  the  whole  ease  with  its  inci- 
dents and  remedies  to  the  Federal  Court. — If  a  Circuit 
Court  declines  to  remand  a  suit,  what  then  ?  The  order  re- 
fusing to  remand  cannot  be  reviewed  upon  appeal  or  writ  of 
error  by  the  Supreme  Court,  or,  in  ordinary  cases,  by  a  Cir- 
cuit Court  of  Appeals,  until  after  final  judgment  in  the 
Circuit  Court.i 

A  removal  of  a  cause  from  a  State  court  to  a  Circuit  Court 
of  the  United  States  changes  the  place  of  trial.  It  is  a  change 
of  venue,  not  an  appeal.^     A  plaintiff  is  not  guilty  of  laches 


^  Missouri  Pac.  R.  Co.  v.  Fitz- 
gerald, 160  U.  S.  556,  16  Sup.  Ct. 
389,  40  L.  536; 

Nelson  v.  Moloney,  174  U.  S.  164, 
19  Sup.  Ct.  622,  43  L.  934; 

Whitcomb  v.  Smithson,  175  U.  S. 
635,  20  Sup.  Ct.  248,  44  L.  303. 

9  Ayres  v.  Wiswall,  112  U.  S.  187, 
5  Sup.  Ct.  90,  28  L.  693 ; 

Birdseye  v.  Shaeffer,  37  Fed.  821; 

Broadway  Ins.  Co.  v.  Chicago  G. 
W.  Ry.  Co.,  101  Fed.  507,  510. 

§205. 

^Post  §210; 

Bender  v.  Pennsylvania  Co.,  148 
U.  S.  502,  13  Sup.  Ct.  640,  37  L. 
537; 

McDonnell  v.  Jordan,  169  U.  S. 
734,  18  Sup.  Ct.  944,  42  L.  1215. 

Compare 

Bardes  v.  Hawarden  First  Nat. 
Bank,  175  U.  S.  526,  20  Sup.  Ct. 
196,  44  L.  261. 

2 "Counsel  in  the  first  instance 
start  with  the  proposition  that  this 
Court  is  an  appellate  Court,  and 
that  a  decision  made  by  a  State 
court  from  which  a  case  is  removed 


has  no  more  force  than  the  opinion 
of  an  inferior  court  when  taken  to 
a  superior  court.  I  dissent  most 
emphatically  from  that  view.  The 
removal  of  a  case  from  a  State  to  a 
Federal  Court  means  no  appeal. 
It  is  simply  a  change  of  venue. 
The  decision  on  a  demurrer  in  that 
court  is  the  decision  in  this  Court, 
and  should  be  regarded  just  the 
same  as  though  the  demuiTcr  had 
been  presented  to  one  of  the  Judges 
of  this  Court  and  by  him  passed 
upon.  Every  right  which  a  party 
has  acquired  in  a  State  court,  by 
attachment,  by  injunction,— every 
proceeding  which  has  been  initi- 
ated and  consummated  there, — 
stands  in  full  force  and  operative 
between  the  parties  just  the  same 
as  though  it  had  been  initiated  and 
consummated  in  this  Court.  So  that 
there  is  no  appeal  or  review  from 
the  decision  of  a  State  court  when 
a  case  is  removed  to  this.  It  stands 
exactly  as  though  a  demurrer  had 
been  considered  and  ruled  upon  by 
myself  at  a  prior  term."  Brewer,  J., 
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in  not  taking  steps  in  the  State  court  from  which  a  cause  has 
been  improperly  removed,  so  long  as  it  is  pending  in  the 
Federal  Court/'^  Such  removal  does  not  affect  the  subsUiu- 
tial  rights  of  the  parties ;  their  rights  under  the  laws  of  the 
State  remain  unchanged.'* 

The  orders  made  and  proceedings  had  in  the  State  court 


in  Davis  v.  St.  Louis  &  S.  F.  Ry. 
Co.,  25  Fed.  78G,  788-9. 

8  Parker  v.  Clarkson,  39  W.  Va. 
184,  19  S.  E.  431. 

<  Ante  §  55; 

Missouri,  K.  &  T.  Trust  Co.  v. 
Kruraseig,  172  U.  S.  351,  19  Sup. 
Ct.  179,  43  L.  474;  s.  c,  40  U.  S. 
App.  G20,  23  C.  C.  A.  1,  77  Fed.  32; 

Sutro  V.  Simpson,  14  Fed.  370,  4 
McCr.  276. 

In  the  Krumseig  case,  supra, 
•which  was  an  action  to  cancel  a 
usurious  contract,  the  Supreme 
Court  said: 

"But  it  is  strenuously  argued, 
and  of  that  opinion  was  Circuit 
Judge  Sanborn  in  the  present  case, 
that  Federal  Courts,  in  the  exercise 
of  their  equity  jurisdiction,  do  not 
receive  any  modification  from  the 
legislation  of  the  States  or  the 
practice  of  their  courts  having 
similar  powers,  and  that  conse- 
quently no  act  of  the  legislature  of 
Minnesota  could  deprive  the  Fed- 
eral Courts  sitting  in  equity  of 
the  power  or  relieve  them  of  the 
duty  to  enforce  and  apply  the  es- 
tablished principle  of  equity  juris- 
prudence to  this  case  that  he  who 
seeks  equity  must  do  equity,  and 
to  require  the  appellees  to  pay  to 
the  appellant  what  they  justly  owe 
for  principal  and  lawful  interest 
as  a  condition  of  granting  the  re- 
lief they  ask. 

"We  think  it  a  satisfactory  re- 
ply to  such  a  proposition  that 
the  complainants  in  the  present 
case  were  not  seeking  equity,  but 

41 


to  avail  themselves  of  a  substantive 
right  under  the  statutory  law  of 
the  State.  It  seems  to  be  conceded, 
or,  if  not  conceded,  it  is  plainly 
evident,  that  if  the  cau.so  had  re- 
mained in  the  State  court  whore  it 
was  originally  brougiit,  the  com- 
phiiuant  would  have  been  entitled, 
under  the  public  policy  of  the  State 
of  Minnesota,  manifested  by  its 
statutes  as  construed  by  its  courts, 
to  have  tliis  usurious  contract  can- 
celed and  surrendered  without 
tendering  payment  of  the  whole 
or  any  part  of  the  original  indebt- 
edness. The  defendant  company 
could  not,  by  i-emoving  the  case  to 
the  Federal  Court,  on  the  ground 
that  it  was  a  citizen  of  another 
State,  deprive  the  complainants  of 
such  a  substantive  right.  With 
the  policy  of  the  State  legislation 
the  Federal  Courts  have  nothing 
to  do.  If  the  States,  whether  New 
York,  Arkansas,  Minnesota,  or 
others,  think  that  the  evils  of  usury 
are  best  prevented  by  making  usu- 
rious contracts  void,  and  by  giving 
a  right  to  the  borrowers  to  have 
such  contracts  unconditionally 
nuUified  and  canceled  by  the 
courts,  such  a  view  of  public  pol- 
icy, in  respect  to  contracts  made 
within  the  State  and  sought  to  be 
enforced  therein,  is  obligatory  on 
the  Federal  Courts,  whether  acting 
in  equity  or  at  law.  Tiie  local  law, 
consisting  of  the  ai)plicable  stat- 
utes as  construed  by  the  supremo 
court  of  the  State,  furnishes  the 
rule  of  decision." 
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are  not  nullified  by  the  removal ;  they  remain  in  force  unless 
regularly  modified  or  set  aside  by  the  Circuit  Court.^     The 


^  The  present  statute  is  very  plain 
on  this  point,  ante  §§  9,  11,  and  the 
decisions,  except  in  one  respect 
mentioned  in  the  latter  paragraph 
of  this  note,  are  in  harmony  with 
it. 

In 

French  v.  Hay,  22  Wall.  238,  22 
L.  854, 
the  Supreme  Court  said: 

"In  this  condition  of  things  the 
case  went  to  the  Circuit  Court  of 
the  United  States.  That  Court  pos- 
sessed the  same  power  in  the  case 
as  the  State  court  while  the  case 
was  before  it — no  more  and  no  less. 
It  certainly  did  not  sit  as  a  Court 
of  eiTor  or  appeal  with  jurisdiction 
to  reverse  the  final  decree  of  the 
State  court  made  under  the  origi- 
nal bill.  That  would  be  contrary 
to  the  intent  and  meaning  of  the 
act  of  Congress  under  which  the 
removal  was  made." 

So  the  Supreme  Court  said  in 

Duncan  v.  Gegan,  101  U.  S.  810, 
25  L.  875 : 

"  The  transfer  of  the  suit  from 
the  State  court  to  the  Circuit  Court 
did  not  vacate  what  had  been  done 
in  the  State  court  previous  to  the 
removal.  The  Circuit  Court,  when 
a  transfer  is  effected,  takes  the  case 
in  the  condition  it  was  when  the 
State  court  was  deprived  of  its  ju- 
risdiction. The  Circuit  Court  has 
no  more  power  over  what  was  done 
before  the  removal  than  the  State 
court  would  have  had  if  the  suit 
had  remained  there.  It  takes  the 
case  up  where  the  State  court  left 
it  off.     .     .     . 

"  As  it  is  apparent  that  the  ques- 
tions presented  by  the  new  plead- 
ings in  the  Circuit  Court  are  in  all 
respects  the  same  as  those  settled 


by  the  supreme  court  of  the  State, 
it  follows  that  the  Circuit  Court 
was  right  in  holding  that  the  ap- 
pellant was  concluded  by  that  de- 
cree." 

Many  other  cases  may  be  cited 
to  the  same  effect: 

Phenix  Ins.  Co.  v.  Charleston 
Bridge  Co.,  25  U.  S.  App.  190,  13 
C.  C.  A.  58,  65  Fed.  628; 

Brooks  V.  Farwell,  4  Fed.  166,  1 
McCr.  132,  2  McCr.  220; 

Smith  V.  Schwed,  6  Fed.  455,  2 
McCr.  441 ; 

Boatmen's  Sav.  Bank  v.  Wagen- 
spack,  12  Fed.  66,  4  Woods  130; 

Loomis  V.  Carrington,  18  Fed.  97; 

Phelps  V.  Canada  Cent.  R.  Co., 
19  Fed.  801,  20  Blatchf.  450; 

Cleaver  v.  Traders'  Ins,  Co.,  40 
Fed.  711; 

Bragdon  v.  Perkins-Campbell 
Co.,  82  Fed.  338; 

Eureka  &  K.  R.  R.  Co.  v.  Cali- 
fornia &  N.  Ry.  Co.,  103  Fed.  897; 

Bills  V.  New  Orleans,  St.  L.  &  C. 
R.  Co.,  3  Fed.  Gas.  386,  13  Blatchf. 
227; 

Garden  City  Mfg.  Co.  v.  Smith, 
9  Fed.  Cas.  1153,  1  Dill.  305; 

Williams  Mower  &  R.  Co.  v.  Ray- 
nor,  30  Fed,  Cas.  3,  7  Biss.  245. 

The  power  of  the  Circuit  Court 
to  set  aside  an  order  of  a  State 
court  made  before  removal  is  dis- 
cussed but  not  decided  in 

Porter  Land  &  W.  Co.  v.  Baskin, 
43  Fed.  323, 

the  Federal  Court  arriving  at  the 
same  conclusion  as  the  State  court 
upon  the  merits  of  a  motion  to 
dismiss  a  suit  on  the  ground  that 
service  of  process  by  publication 
could  not  be  had  in  a  suit  to  es- 
tablish a  trust  in  land — both  courts 
holding  the  service  valid. 


§205] 


PROCEEDINGS    AFTER   REMOVAL. 


643 


Circuit  Court  begins  where  the  State  court  quit.     It  niuy 
make  such  modifications  of  prior  orders  as  tlie  State  court 


la  the  head-note  to 
Bowen  v.   Kendall,  3  Fed.  Cas. 
105(5,    Brunner    Col.    Cas.   704,   23 
Law  Rep.  538, 

removed  under  the  act  of    1789, 
ante  §  7,  note  3,  it  is  said: 

"On  the  removal  of  a  cause  an 
injunction  granted  by  the  State 
court  falls." 

The  opinion  of  the  Court  states 
that  such  was  the  argument  of 
counsel  and  that  the  Court  "does 
not  undertake  to  decide  how  far 
this  is  true."  Other  cases  ex- 
pressly decide  that  this  was  true 
under  that  act. 

Hatch  V.  Chicago,  R.  I.  &  P.  R. 
Co.,  11  Fed.  Cas.  799,  6  Blatchf. 
105; 

McLeod  V.  Duncan,  16  Fed.  Cas. 
298,  5  McLean  242 ; 

Burts  V.  Loyd,  45  Ga.  104,  12 
Am.  R.  574. 

Compare 

Northwestern  Distilling  Co.  v. 
Corse,  18  Fed.  Cas.  392,  4  Biss.  514, 
decided  under  what  is  now  Rev. 
St.,  §  643. 

This  defect  in  the  act  of  1789  is 
expressly  remedied  by  the  act  of 
1875,  ante  §  9. 

The  removal  of  an  injunction 
suit  to  a  Circuit  Court  of  the  United 
States  does  not  carry  with  it  crim- 
inal proceedings  begun  in  the  State 
court  for  contempt  of  such  State 
court  in  violating  an  order  of  in- 
junction granted  by  it. 

Kirk  V.  Milwaukee  Dust  Col.  Mfg. 
Co.,  26  Fed.  501. 

It  has  been  decided,  but  no  rea- 
son is  given  for  the  decision,  that 
where  a  deposition  has  been  taken 
in  short-hand  while  a  suit  was 
pending  in  the  State  court,  the 
United  States  Circuit  Court  has  no 


authority  after  a  removal,  and  after 
the  deposiiiou  lias  been  written 
out  in  long-hand,  to  require  the 
witness  to  complete  the  deposition 
by  signing  it. 

Arnold  r.  Kearney,  29  Fed.  820. 

It  was  decided  by  Judges  Wnoiis 
and  Baker  (but  it  does  not  appear 
from  the  opinion)  in 

Diamond  Plate  Glass  Co.  v. 
Miiuieapolis  Mutual  Fire  Ins.  Co., 
55  Fed.  27, 

where  defendant  had  taken  the  dep- 
osition of  its  general  agent  while 
the  suit  was  pending  in  the  State 
court,  and  the  State  court  before 
the  removal  had  ordered  that  the 
witness  answer  certain  questions 
propounded  by  plaintiff  upon  cross- 
examination,  that  the  order  for 
such  cross-examination  was  not 
vacated  by  the  removal  of  the  suit 
to  the  Circuit  Court  of  the  United 
States  and  that  the  witness  should 
re-ajipear  and  complete  the  dep- 
osition. 

It  was  held  in 

Fogg  V.  Fisk,  19  Fed.  235,  22 
Blatchf.  29, 

by  Judge  Wallace  that  an  order 
made  by  a  State  court,  under  a 
State  statute,  for  the  examination 
of  a  party,  continued  in  force  after 
removal;  that  the  examination, 
partly  had  before  removal,  should 
be  completed  in  the  Federal  Court. 
But  this  decision  was  overruled  by 
the  Supreme  Court  in 

Ex  parte  Fisk,  113  U.  S.  713,  5 
Sup.  Ct.  724,  28  L.  1117. 

Congress  attempted  to  remedy 
this;  but  the  act  passed  has  re- 
ceived a  hostile  reception  by  sev- 
eral Federal  Courts. 

Post  §  208  and  notes  21,  22. 
Contra,  post  §  208,  note  23. 
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might  have  made  had  the  suit  remained  therein.^  It  may 
hear  and  determine,  after  the  removal,  any  motion,  demurrer, 
or  unsettled  matter,  pending  in  the  cause  at  the  time  of  the 
removal.'     It  may  stay  the  suit  of  the  plaintiff  until  he  shall 


8  Cases  quoted  oi-  cited  in  preced- 
ing note; 

Atlantic  Lumber  Co.  v.  L.  Bucki 
&  Son  Lumber  Co.,  G3  U.  S.  App. 
382,  and  384,  35  C.  C.  A.  59,  92  Fed. 
864; 

Portland  v.  Oregonian  Ry.  Co.,  6 
Fed.  321,  7Sawy.  122; 

Wertheinu.  Continental  Ry.  &  Tr. 
Co.,  11  Fed.  G89,  20  Blatclif.  508; 

New  Orleans  City  R.  Co.  v.  Cres- 
cent City  R.  Co.,  12  Fed.  308; 

Leo  V.  Union  Pac.  Ry.  Co.,  17 
Fed.  273; 

Sharp  u.  Whiteside,  19  Fed.  156; 

McITenry  v.  New  York,  P.  &  O. 
R.  Co.,  25  Fed.  114; 

Davis  V.  St.  Louis  &  S.  F.  By.  Co., 
25  Fed.  786,  quoted  in  note  1  to 
this  section; 

Bryant  v.  Thompson,  27  Fed.  881, 
quoted  below; 

Allmark  v.  Platte  S.  S.  Co.,  76 
Fed.  615 ; 

Akerly  v.  Vilas,  1  Fed.  Cas.  259, 
3  Bi.ss.  3.32,  5  Chi.  Leg.  News  73, 
16  Int.  Rev,  Rec.  154; 

Carriiigton  v.  Florida  R.  Co.,  5 
Fed.  Cas.  158,  9  Blatchf.  468. 

"The  case,  when  removed  from 
the  State  court  to  the  Circuit  Court 
of  the  United  States,  stands  in  the 
latter  Court  as  it  stood  in  the  for- 
mer, before  the  removal.'"  Gier  u. 
Gregg,  10  Fed.  Cas.  339,  4  McLean 
202. 

In  Bryant  v.  Thompson,  supra, 
the  Court  said,  p.  882: 

"Now,  when  a  cause  is  removed 
from  the  State  court  to  the  United 
States  Circuit  Court  it  stands  in 
the  latter  just  as  it  stood  in  the 
State  court   before   removal.    All 


orders  and  rulings  in  the  State 
court  remain  in  full  force  until 
they  are  changed  or  set  aside  in 
the  Circuit  Court.  But  the  Circuit 
Court,  certainly,  has  the  same 
power  over  them — the  same  juris- 
diction to  modify  them  or  set  them 
aside— that  the  State  court  would 
have  had  if  the  cause  had  not  been 
removed.  Interlocutory  orders 
made  in  the  State  court  clearly  do 
not  by  virtue  of  their  removal  to 
the  United  States  Circuit  Court, 
receive  any  such  additional  force 
and  effect  as  to  preclude  the  Cir- 
cuit Court  from  doing  with  them 
what  the  State  court  might  have 
done  if  the  cause  had  remained 
there." 

A  decision  of  the  supreme  or 
other  appellate  court  of  the  State 
prior  to  a  removal  has  been  held  to 
establish  the  law  of  the  case  and  to 
be  binding  on  the  Federal  Courts 
upon  a  removal;  but  as  it  is  now 
too  late  to  remove  a  suit  over  ob- 
jection after  a  trial  and  reversal, 
these  ca.ses  are  obsolescent: 

Duncan  v.  Gegan,  101  U.  S.  810, 
25  L.  875,  quoted  note  5  to  this  sec- 
tion ; 

Williams  v.  Conger,  125  U.  S.  397, 
8  Sup.  Ct.  933,  31  L.  778; 

Cleaver  v.  Traders'  Ins.  Co.,  40 
Fed.  711; 

Lookout  Mountain  R.  Co.  v. 
Houston,  44  Fed.  449; 

Farmers'  Loan  &  T.  Co.  r.  Chi- 
cago, P.  &  S.  W.  R.  Co.,  8  Fed.  Cas. 
1043,  9  Biss.  133,  12  Chi.  Leg.  News 
65,  25  Int.  Rev.  Rec.  360. 

^  Sutro  V.  Simpson,  14  Fed.  370,  4 
McCr.  276; 
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pay  the  costs  of  a  former  suit  commenced  in  the  State  court 
and  dismissed  before  verdict.*^ 

Under  the  act  of  1789,^  the  decisions  were  conflicting  as 
to  whether  an  attachment  of  property  in  a  State  court  was 
dissolved  by  a  removal  of  the  cause  to  a  United  States  Cir- 
cuit Court,  when  the  writ  of  attachment  was  not  the  original 
process  in  the  cause. ^'^  The  language  of  the  present  act'^  is 
more  specific,  and  expressly  enacts  that  "  any  attachment  or 
sequestration  of  the  goods  or  estate  of  the  defendant "  shall 
have  the  same  force  in  the  Circuit  Court  of  the  United  States 
that  it  had  in  the  State  court,  and  that  "  all  bonds,  under- 
takings or  security  given  by  either  party  "  shall  remain  effect- 
ive notwithstanding  such  removal.^^  -phe  plain  purpose  of 
these  provisions  is  to  invest  the  Circuit  Court  of  the  United 
States  to  which  a  cause  is  removed  with  power  to  administer 
justice  as  fully  and  effectively  as  the  State  court  could  do  if 
the  suit  had  remained  therein,  and  to  preserve  the  rights  of 
all  parties,  both  plaintiff  and  defendant,  existhig  at  the  time 
of  the  removal.^^ 


Milligan  v.  Lalance  &  G.  Manuf 'g 
Co.,  n  Fed.  465,  21  Blatcbf.  407. 

8  Buckles  V.  Chicago,  M.  &  St.  P. 
Ry.  Co.,  47  Fed.  424. 

^Ante  §7,  note  3. 

w  Holding  the  attachment  dis- 
solved: 

New  England  Screw  Co.  v. 
Bliven,  18  Fed.  Cas.  69,  3  Blatchf. 
240. 

Holding  the  attachment  not  dis- 
solved: 

Barney  v.  Globe  Bank,  2  Fed. 
Cas.  894,  5  Blatchf.  107,  2  Am.  Law 
Reg.  (N.  S.)221. 

"^n«e§9. 

Compare  ante  §  11. 

12  It  is  doubtful  if  some  classes 
of  bonds  given  in  a  State  court 
were  valid  after  removal,  under 
prior  legislation. 

Rigg  y.  Parsons,  29  W.  Va.  522,  2 
S,  E.  81. 

In 


Ramsey  u.  Coolbaugh,  13  Iowa  164, 
a  delivery  bond  given  in  a  State 
court  by  the  det'endaut  witli  surety 
to  obtain  the  lelease  of  attached 
property  was  held  not  to  be  avoided 
by  a  removal  under  the  act  of  1789; 
but  the  substitution  of  a  new  bond 
in  the  Federal  Court  by  order  of 
both  the  State  and  Federal  Courts, 
and  without  objection  by  the  plain- 
tiff, was  held  to  release  the  surety 
on  the  bond  given  in  the  Stat© 
court. 

13 Where  an  injunction  suit  is 
begun  in  a  State  court,  and  a  bond 
is  given  to  secure  a  temporary  in- 
junction, and  the  cause  is  then  re- 
moved to  a  Circuit  Court  of  the 
United  States  and  is  there  tiied 
and  determined  in  favor  of  the  de- 
fendants, an  action  may  be  main- 
tained upon  the  injunction  bond 
for  damages,  the  bond  remaining 
valid  notwithstanding  the  removal. 
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Upon  a  removal  the  res  follows  the  case.^'*     An  attachment 


"The  order  of  the  Muhlenberg 
circuit  court  transferring  tlie  ac- 
tion in  which  the  bond  was  ex- 
ecuted to  the  United  States  Cir- 
cuit Court  must  be  presumed  to 
have  been  regularly  made,  and  the 
jurisdiction  of  the  latter  Court  to 
try  the  action  is  not,  nor  can  it  be, 
called  in  question  in  this  action; 
and  consequently  the  liability  of 
the  sureties  is  precisely  the  same 
as  if  the  injunction  had  been  dis- 
solved by  the  first  named  court." 
Alexander  v.  Gish  (Ky.),  9  S.  W. 
801,  10  Ky.  Law  Rep.  989,  "not  to 
be  officially  reported." 

But  a  reversal  of  the  judgment 
of  the  Circuit  Court  by  the  Su- 
preme Court  of  the  United  States 
for  want  of  jurisdiction,  with  an 
order  to  remand  the  suit  to  the 
State  court  from  which  it  was  re- 
moved, completely  nullifies  the 
judgment  of  the  Circuit  Court  dis- 
solving the  injunction  and  consti- 
tutes a  complete  defence  to  the 
action  on  the  bond. 

Alexander  v.  Gish  (Ky. ),  17  S. 
W.  287,  13  Ky.  Law  Rep.  515,  "  not 
to  be  officially  reported." 

A  bond  given  by  a  defendant  in 
a  State  court  to  procure  the  dis- 
solution of  a  writ  of  estrepement 
may  be  enforced  by  the  plaintiff 
after  recovering  a  judgment  in  the 
action  in  a  Circuit  Court  of  the 
United  States  upon  its  removal 
thereto. 

Prescott  V.  Adams,  60  U.  S.  App. 
423,  32  C.  C.  A.  255,  89  Fed.  474. 

A  cost  bond  executed  in  a  State 
court  remains  valid  after  a  removal 
of  the  suit  in  which  it  was  executed 
to  a  Federal  Court. 

Post  §  209,  and  note  6. 

A  bond  executed  by  a  defend- 
ant to    obtain    his    release    from 


arrest  in  a  suit  for  a  debt  contin- 
ues valid  after  removal. 

West  Virginia  v.  Peck,  32  W. 
Va.  60(3,  9  S.  E.  919. 

i*In 

Friedman  v.  Israel,  26  Fed.  801, 
802, 
the  Court  said: 

"  Logically,  it  must  follow  from 
the  language  of  that  act,  as  well  as 
from  the  frequent  interpretations 
the  United  States  Courts  have  been 
called  on  to  give  to  that  act,  that  a 
suit  rightfully  removed  is  all  out 
of  the  State  court,  and  that  all  of 
it — the  record  and  res — is  in  the 
Circuit  Court,  and  that  the  Circuit 
Court  and  its  officers  are  then 
charged  with  the  duty  of  exercis- 
ing all  the  conservatory  writs  and 
processes  necessary  to  maintain  its 
jurisdiction,  and  make  the  judg- 
ment of  the  Court,  in  relation  to 
the  parties  and  the  res, — whatever 
the  judgment  may  be, — effectual." 

Other  cases  are  those  cited  in 
next  two  notes; 

Second  Xat.  Bank  v.  New  York 
Silk  Manuf'g  Co.,  11  Fed.  532;  s.  c, 
New  York  Silk  Manuf'g  Co.  v.  Sec- 
ond Nat.  Bank,  10  Fed.  204,  sub 
noin.  Second  Nat.  Bank  v.  New 
York  Silk  Manuf'g  Co.,  21  Fed. 
Cas.  960,  13  Reporter  355. 

Compare,  as  to  the  limits  of  this 
doctrine, 

Smith  V.  Schwed,  9  Fed.  483. 

After  defendant  has  removed  a 
suit  from  a  State  court  to  a  Circuit 
Court  of  the  United  States  and 
thereby  invested  that  Court  with 
complete  jurisdiction  of  it,  he  has 
no  right  to  an  appeal  or  writ  of 
error  to  have  an  appellate  court  of 
the  State  review  a  ruling  of  the 
State  court  of  original  jurisdiction 
refusing  to  quash  an  attachment, 
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is  as  effective  after  removal  as  it  was  before  ;  ^^  so  is  a  gar- 
nishment of  money  due  to  the  defendant."^ 

It  has  been  held,  and  perhaps  correctly  by  the  Kentucky 
court  of  appeals,  and  by  the  supreme  court  of  South  Caro- 
lina, that  the  pendency  of  an  action  in  the  Circuit  Court  of 
the  United  States  upon  a  removal  from  a  State  court  is  plead- 
able in  abatement  of  another  action  for  the  same  cause  brought 


which  ruling  was  made  before  the 
removal  was  effected. 

Richardson  v.  Jeuks,  56  Ohio  St. 
422,  47  N.  E.  49. 

15  This  subject  was  carefully  con- 
sidered and  this  conclusion  reached 
in 

United  States  v.  Ottman,  27  Fed. 
Cas.  387,  1  Hughes  313. 

Compare 

Sayward  v.  Dexter,  Horton  &  Co., 
44  U.  S.  App.  376,  19  C.  C.  A.  176, 
72  Fed.  758; 

Long  V.  Long,  73  Fed.  369; 

Purdy  u.  Wallace  Midler  &  Co., 
81  Fed.  513; 

Du  Pont  V.  Abel,  81  Fed.  534; 

Dexter,  Horton  &  Co.  v.  Sayward, 
84  Fed.  296; 

Hochstadter  v.  Harrison,  71  Ga. 

21; 

Cases  cited  ante  §  66,  n.  2. 

In  a  case  where  there  had  been 
several  attachment  suits  begun  in 
different  State  courts  against  the 
defendant  and  all  the  suits  were 
removed  to  the  Federal  Court, 
Judge  Blodgett  said: 

"  It  seems  to  me  this  Court  must 
administer  upon  the  rights  of  these 
parties  in  substantially  the  same 
way  as  it  must  be  presumed  they 
would  have  been  determined  had 
the  cases  remained  in  the  State 
courts,  where  they  were  respect- 
ively commenced."  Bankers'  & 
Mer.  Tel.  Co.  v.  Chicago  Carpet 
Co.,  28  Fed.  398,  401. 

16  In 


Cook  V.  Whitney,  0  Fed.  Cas.  415, 
3  Woods  715, 
the  Court  said: 

"  As  ah-eady  indicated,  the  proc- 
ess of  garnishment  is  but  an  inci- 
dent to  the  suit;  the  removal  of 
the  cause  into  this  Court  brought 
with  it  all  its  incidents,  including 
the  funds  belonging  to  the  defend- 
ant, or  vested  in  the  hands  of  the 
garnishees  by  the  process  of  gar- 
nishment, as  a  means  of  satisfying 
plaintiff's  judgment,  should  ho 
obtain  one  in  this  Court.  It  is 
like  property  which  incidentally 
follows  a  suit  into  this  Court,  upon 
removal  from  a  State  court.  In 
such  case  no  question  is  raised  as 
to  the  jurisdiction  of  this  Court 
over  the  property  for  the  purposes 
of  the  suit." 

This  was  followed  by  the  Court 
in 

Ahlhauser  v.  Butler,  50  Fed.  705, 
where  it  is  said,  p.  709: 

"  The  removal  of  the  suit  into 
this  Court  draws  to  it  jurisdiction 
over  the  ancillary  proceeding 
against  the  garnishees.  Pratt  r. 
Albright,  9  Fed.  634,  10  Biss.  511; 
Cook  V.  Whitney,  6  Fed.  Cas.  415, 
3  Woods  715,  719.  While  without 
jurisdiction  of  the  persons  of  the 
defendants,  this  Court,  by  virtne 
of  the  removal  acts,  takes  the  juris- 
diction possessed  by  the  State  court 
over  the  res,  and  may  rightfully 
determine  the  liability  of  the  gar- 
nishees." 
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in  a  State  court  of  the  same  State  ;  ^'  but  it  is  held  in  one  of 
the  same  cases  to  be  a  good  reply  to  a  plea  in  abatement  stat- 
ing such  facts  to  allege  tliat  the  action  in  the  Circuit  Court 
has  been  dismissed  since  the  filing  of  such  plea.^^  The  su- 
preme court  of  Ohio  has  gone  much  further  and  held  that 
when  a  suit  has  been  brought  in  a  State  court  and  removed 
to  a  Circuit  Court  of  the  United  States,  and  there  dismissed 
without  a  trial,  no  subsequent  suit  upon  the  same  cause  of 
action  can  properly  be  brought  in  a  State  court, — that  the 
Federal  Court  acquires  not  only  exclusive  jurisdiction  of  the 
suit  removed  but  of  the  cause  of  action  upon  which  the  suit 
is  founded.^^     This  decision  is  in  conflict  with  sound  princi- 


"  Willson  V.  Milliken,— Ky.— ,  44 
S.  W.  6C0,  19  Ky.  Law  Rep.  1843, 
42  L.  E.  A.  449; 

HoUingsworthv,  Southern  R.  Co., 
— S.  C— ,  35  S.  E.  739. 

Compare 

Radford  v.  Folsom,  14  Fed.  97, 
4  McCr.  527. 

18  "  Appellant  [plaintiff]  then  was 
given  his  election  to  follow  the  case 
to  the  L'nited  States  Circuit  Court, 
or  dismiss,  and  again  bring  his 
action  in  the  State  court  for  less 
than  $2,000.'"  Willson  v.  Milliken, 
_Ky.— ,  44  S.  W.  600,  19  Ky.  Law 
Rep.  1843,  42  L.  R.  A.  449. 

19  Baltimore  &  O.  R.  Co.  v.  Ful- 
ton, .o9  Ohio  St.  575,  53  N.  E.  265, 
44  L.  R.  A.  520. 

The  decision  of  the  supreme 
court  of  Ohio  in  this  case  is  thus 
criticised  in 
6  Case  and  Comment  17: 
"This  court  declares  that  the 
jurisdiction  of  the  Federal  Court 
in  case  of  removal  extends  to  '  any 
suit  thereafter  brought  on  the  iden- 
tical cause  of  action  after  the 
former  suit  has  been  dismissed  by 
it  until  the  cause  of  action  has 
been  extinguished  by  a  judgment 
on  the  merits.'  The  case  of  Cox  v. 
East  Tennessee,  V.  &  G.  R.  Co.,  68 


Ga,  446,  is  cited  as  a  precedent;  but 
that  was  a  materially  different  case, 
in  which  the  decision  was  that, 
after  nonsuit  in  a  Federal  Court,  a 
renewal  of  the  action  in  the  State 
court  was  not  a  part  of  the  original 
case,  or  '  on  the  same  footing  with 
it'  with  respect  to  the  statute  of 
limitations.     ,     .     . 

"The  distinction  between  rein- 
statement of  an  action  and  the 
bringing  of  a  new  action  does  not 
seem  to  have  been  much  consid- 
ered in  this  case.  Because  a  case 
can  be  reinstated  only  by  the  court 
that  dismissed  it,  it  is  said  that  '  by 
parity  of  reasoning,'  a  State  court 
cannot  pass  on  the  right  of  the 
plaintiff  to  recommence  an  action 
after  it  has  been  dismissed  by  a 
Federal  Court.  But  commence- 
ment of  a  new  action,  although  for 
the  same  cause,  is  not  a  reinstate- 
ment but  a  distinct  and  independ- 
ent case.  Exclusive  jurisdiction 
of  an  action  is  a  very  different 
thing  from  exclusive  jurisdiction 
of  all  possible  actions  for  the  same 
cause.  An  election  to  bring  an 
action  in  one  of  two  courts  of  con- 
current jurisdiction  is  not  usually 
irrevocable.  After  dismissal  of 
the  first  one  the  plaintiff  has  the 
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pie  and  common  practice.''^''  When  a  suit  removed  from  a 
State  court  to  a  Circuit  Court  of  the  United  Suites  is  there 
dismissed    without  prejudice,    the  plaintiff  has  a  right  to 


same  choice  between  the  courts 
that  he  had  originally.  There 
seems  to  be  no  reason  why  this 
should  not  apply  where  the  con- 
current jurisdiction  is  in  State  and 
Federal  Courts.  If  bringing  an 
action  originally  in  the  Federal 
Court  does  not  give  it  such  exclu- 
sive jurisdiction  of  the  entire  cause 
of  action  as  to  prevent  bringing 
any  action  therefor  in  a  State  coiirt 
after  the  Federal  suit  is  dismissed, 
■why  should  this  be  the  result  of 
removing  a  suit  from  a  State  court 
into  a  Federal  Court  ?  In  either 
case  it  is  difficult  to  see  why,  after 
an  action  has  been  dismissed  with- 
out prejudice  to  the  right  to  bring 
a  new  action,  the  plaintiff  has  not 
the  same  election  that  he  had  in 
the  beginning  with  respect  to  ju- 
risdiction." 

20  Judge  Baker  said  of  it,  among 
other  things,  in 

Gassman  v.  Jarvis,  100  Fed.  146: 
"  The  decision  of  the  supi'eme 
court  of  Ohio  rests  upon  the  author- 
ity of  the  Georgia  case  [Cox  v. 
East  Tennessee,  V.  &  G.  E.  Co.,  68 
Ga.  446],  and  that  case,  as  we  have 
seen,  finds  no  support  in  the  case 
cited  and  relied  upon  by  it  [Kern 
V.  Huidekoper,  103  U.  S.  485,  26  L. 
354].  The  reasoning  of  these  cases 
is  not  convincing  or  satisfactory. 
The  confusion,  as  it  seems  to  me, 
gi-ows  out  of  the  failure  to  dis- 
criminate between  a  suit  and  the 
plaintiff's  right  of  action.  The 
plaintiff's  suit  is  a  statement  of 
the  facts  constituting  his  right  of 
action.  If  that  suit  is  dismissed, 
no  court  has  jurisdiction  over  it, 


except  the  court  which  dismissed 
it.  That  court  alono  has  jurisdic- 
tion of  the  particular  suit,  and  it 
alone  possesses  the  power  to  rein- 
state it  up(m  its  docket,  and  to  try 
or  otherwise  dispose  of  it.  lUit, 
if  a  new  suit  is  brought  on  the 
same  right  of  action,  it  is  not  the 
same  suit  as  the  former  one,  A 
person  having  a  riglit  of  action 
may  bring  more  than  one  suit  upon 
it,  and  he  can  only  be  prevented 
from  prosecuting  it  to  jiuigmcnt 
eitlier  by  a  plea  in  bar  or  a  plea  in 
abatement  interposed  by  the  de- 
fendant. No  rule  of  law  permits 
the  mere  dismissal  of  a  case  untried 
and  undetermined  to  be  interposed 
either  in  bar  or  in  abatement  of  a 
pending  suit.  This  Court  can  see 
no  reason  why  it  should  be  held, 
as  the  supreme  court  of  Ohio  does 
hold,  that: 

"  '  The  cause  of  action — the  con- 
troversy between  the  paitios — re- 
mains subject  to  the  jurisdiction 
of  the  Federal  Court,  and  is  forever 
excluded  from  that  of  the  court 
from  which  it  was  removed,  unless 
remanded  with  the  consent  of  the 
defendant.'  " 

The  decision  in  Gnssmnn  r.  .Tar- 
vis,  supra,  is  upheld  in  principle 
by  the  decision  of  the  Supreme 
Court  holding  that  if  a  criminal 
case  be  removed  from  a  State  court 
under  Rev.  St.  U.  S.,  §  641,  and  the 
indictment  be  quashed  by  the 
Federal  Court,  a  new  prosecution 
may  be  begun  in  the  Stale  court 
Bush  ".  Kentucky,  107  U.  S.  110, 
1  Sup.  Ct.  625,  27  L.  354,  already 
i  cited  ante  §  194,  note  12. 
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bring  a  new  suit  upon  the  same  cause  of  action,  in  any  court 
of  competent  jurisdiction.^^ 

§  206.  A  removal  of  a  suit  does  not  effect  a  general  ap- 
pearance by  the  defendant — Tlie  act  of  1189^  required  a 
petition  for  removal  to  be  filed  by  a  defendant  "  at  the  time 
of  entering  his  appearance  in  such  State  court."  It  was  ac- 
cordhigly  held  that  a  defendant  necessarily  entered  his  ap- 
pearance in  the  State  court  by  petitioning  for  a  removal  and 
could  not  thereafter  in  the  Circuit  Court  or  the  Supreme 
Court  of  the  United  States,  deny  the  legal  effect  of  the  ap- 
pearance so  entered.^ 

The  acts  of  1875  ^  and  1887-8^  do  not  in  terms  require  an 
appearance  to  be  entered  in  tbe  State  court  by  a  defendant 
seeking  a  removal.  The  question  has  been  much  contro- 
verted whether  the  filing  of  a  petition  for  removal  constitutes 
in  law  an  appearance.  It  was  once  strongly  intimated^  and 
again  directly  decided  by  the  Supreme  Court  that  the  filing 
of  a  petition  for  removal  without  objecting  to  the  jurisdiction 
of  the  State  court  is  a  full  aj^pearance,**  although  it  was  held 


21  "When  a  case  has  been  dis- 
missed out  of  a  Court  of  the  United 
States  without  any  trial  or  deter- 
mination of  the  merits,  it  is  not  per- 
ceived why  a  new  suit  may  not  be 
brought  on  the  same  cause  of  ac- 
tion in  any  court  of  competent  ju- 
risdiction. The  State  court  pos- 
sesses original  jurisdiction  of  all 
such  causes  of  action.  The  re- 
moval of  the  case,  and  its  subse- 
quent dismissal  untried  and  unde- 
termined, cannot,  under  any  known 
rule  (if  law,  be  held  to  be  a  merger 
of  the  cause  of  action;  nor  can  the 
removal  and  dismissal  of  the  cause 
be  pleaded  in  abatement  of  the  new 
suit  brought  in  the  State  court. 
When  a  cause  of  action  removed 
into  a  Court  of  the  United  States  is 
dismissed  therefrom  without  any 
trial  or  determination  of  the  merits, 
the  right  of  action  still  remains  in 
full  force  and  vigor,  unaffected 
thereby,  and  the  party  having  such 
right  of  action  may  bring  suit  there- 


on in  any  court  of  competent  juris- 
diction, the  same  as  though  no 
previous  suit  Lad  been  brought." 
Gassman  v.  Jarvis,  100  Fed.  146. 

The  same  conclusion  was  reached 
by  the  court  in 

Swift  &  Co.  V.  Hoblawetz, — Kan. 
App.  — ,  Gl  Pac.  969. 

§  206. 

^Ante  §7,  note  3. 

2  Pollard  V.  Dwiglit,  4  Cranch 
421,  2  L.  6GG; 

Bushncll  V.  Kennedy,  9  Wall. 
387,  19  L.  730; 

Sayles  v.  Northwestern  Ins.  Co., 
21  Fed.  Cas.  G08,  2  Curt.  212; 

Sweeney  v.  Coffin,  23  Fed.  Cas. 
.^j38,  1  Dill.  73,  3  Am.  Law  T.  Rep. 
U.  S.  Cts.  18,  3  West.  Jur.  333. 

^Ante  §8,  note  4. 

*^nie§8. 

5  Fitzgerald  &  M.  Const.  Co.  v. 
Fitzgerald,  137  U.  S.  98,  105,  11 
Sup.  Ct.  3G,  .34  L.  608. 

<^  Washington  &  I.  R.  Co.  v. 
Ca3ur  D'Alene   R3%   &    Nav.    Co., 
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that  the  effect  of  a  removal  might  be  limited  by  specially- 
appearing  in  the  State  court  for  the  purpose  only  of  pfliticm- 
inof  for  such  removal^ 

In  later  cases  the  Supreme  Court  has  decided  the  contrary. 
The  law  now  is  that  the  filing  of  a  petition  and  bond  for  re- 
moval in  a  State  court,  without  objecting  to  the  jurisdiction 
of  such  court  over  the  person  of  the  defendant,  does  notciiu- 
stitute  an  appearance ;  the  defendant  is  at  libeity  to  iissert 
in  the  Circuit  Court  of  the  United  States  the  want  of  juris- 


160  U.  S.  77,  16  Sup.  Ct.  231,  40  L. 
346. 

It  is  said  of  a  defendant  in  that 
case: 

"  Whetlier  served  or  not,  it 
entered  a  general  appearance  by 
joining  in  tlie  petition  for  removal." 

Decisiiius  of  lower  Federal 
Courts  holding  the  same  are 

Hinds  V.  Keith,  13  U.  S.  App. 
222  and  314,  6  C.  C.  A.  231,  57  Fed. 
10; 

Caskey  v.  Chenoweth,  23  U.  S. 
App.  384,  10  C.  C.  A.  605,  02  Fed. 
712; 

Wabash  Western  By.  Co.  v.  Brow, 
31  U.  S.  App.  192,  13  C.  C.  A.  222, 
65  Fed.  941 ; 

Edwards  v.  Connecticut  Mut. 
Life  Ins.  Co.,  20  Fed.  452; 

Tallman  v.  Baltimore  &  O.  R. 
Co.,  45  Fed.  156; 

New  York  Construction  Co.  v. 
Simon,  53  Fed.  1; 

Long  V.  Long,  73  Fed.  369; 

Hutton  V.  Joseph  Bancroft  & 
Sons  Co.,  77  Fed.  481; 

Ft.  Wayne  Electric  Corp.  v. 
Franklin  Electric  Light  Co.,  91 
Fed.  292; 

Deakin  v.  Lea,  7  Fed.  Cas.  283, 
11  Biss.  34,  14  Clii.  Leg.  News  297; 

La  Mothe  Manuf'g  Co.  v.  Na- 
tional Tube  Works  Co.,  14  Fed. 
Cas.  1053,  15  Blatchf.  432,  7  Re- 
porter 138. 


The  court  of  appeals  of  New 
York  has  held  that  an  appearance 
for  the  purpose  of  petitioning  for 
removal  is  a  full  appearance,  and 
that  the  jurisdiction  of  the  State 
court  over  the  defendant's  porsoa 
cannot  be  questioned  after  the 
suit  is  remanded  thereto  by  the 
Federal  Court. 

Farmer  v.  National  Life  Ass'Of 
138  X.  Y.  265,  33  N.  E.  1U75. 

"  Goldey  v.  Mornlwj  News,  156  U. 
S.  518,  15  Sup.  Ct.  559,  39  L.  517, 
affirming  Golden  v.  Morning  News, 
42  Fed.  112. 

Compare  Circuit  Court  cases: 

Parrott  v.  Alabama  Gold  Life 
Ins.  Co.,  5  Fed.  391,  4  Woods  3.-)3; 

Blair  v.  Turtle,  5  Fed.  394,  1  Mc- 
Cr.  372; 

Ilendrickson  )\  Chicago,  R.  I.  & 
P.  Ry.  Co.,  22  Fed.  509; 

Elgin  Canning  Co.  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.,  24  Fed.  866; 

Kauffman  v.  Kennedy,  25  Fed. 
785; 

Miner  r.  Markham,  28  Fed.   387; 

Clews  V.  Woodstock  Iron  Co.,  44 
Fed.  31; 

Reifsnider  v.  American  Imp. 
Pub.  Co.,  45  Fed.  433; 

Richmond  I'.  Brookings,  48  Fed. 

241; 

Morris  v.  Graham,  51  Fed.  53; 
Brooks  V.  Dun,  51  Fed.  138; 
McGillin  v.  Claflin,  52  Fed.  657; 
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diction  of  his  person  if  the  service  of  process  in  the  State 
court  was  defective  or  if  process  was  not  served  at  all.^ 

Where  the  facts  are  not  in  dispute,  it  is  proper  to  raise  the 
question  of  the  sufficiency  of  the  service  of  process  by  mo- 
tion ;  but  where  the  facts  are  in  dispute,  and  the  service  of 
process  may  be  contested,  it  would  seem  more  satisfactor}-  to 
a  Court  to  have  the  matter  presented  by  formal  plea  to  the 
jurisdiction.^  The  Circuit  Court  of  Appeals  of  the  Seventh 
Circuit  holds,  however,  that  a  motion  is  preferable  to  a  plea.^'* 


Baumgardner  v.  Bono  Fertilizer 
Co.,  58  Fed.  1; 

Gamer  v.  Second  Nat.  Bank,  66 
Fed.  369; 

Kinue  v.  Lant,  68  Fed.  436; 

Hawkins  v.  Peirce,  79  Fed.  4.52. 

8  Wabash  W.  R.  Co.  v.  Brow,  164 
U.  S.  271,  17  Sup.  Ct.  126,  41  L.  431, 
reversing  s.  c,  31  U.  S.  App.  192, 
13  C.  C.  A.  222,  65  Fed.  941; 

National  Ace.  Soc.  v.  Spiro,  164 
U.  S.  281,  17  Sup.  Ct.  996,  41 L.  435, 
answering  questions  certified,  s.  c, 
37  U.  S.  App.  639,  18  C.  C.  A.  382, 
71  Fed.  897. 

Compare  Circuit  Court  cases 
holding  the  same  doctrine: 

Atchison  v.  Morris,  11  Fed.  582, 
11  Biss.  191; 

Small  V.  Montgomery,  17  Fed. 
865,  5  McCr.  440; 

Perkins  v.  Hendryx,  40  Fed.  657; 

Bentlif  v.  London  &  C.  F.  Co.,  44 
Fed.  667; 

Forrest  v.  Union  Pac.  R.  Co.,  47 
Fed. 1; 

O'Donnell  v.  Atchison,  T.  &  S.  F. 
K.  Co.,  49  Fed.  689; 

Ahlhauser  v.  Butler,  50  Fed.  705; 

Farmer  v.  National  Life  Ass'n, 
50  Fed.  829; 

Hawkins  ».  Peirce,  79  Fed.  452; 

Mecke  v.  Valley  Town  Min.  Co., 
89  Fed.  114,  affirmed,  s.  c,  sub  nom. 
Mecke  v.  Valleytown  Min.  Co.,  35 
C.  C.  A.  151,  93  Fed.  697; 

Ashley  v.  Quintard,  90  Fed.  84; 


Spreen  v.  Delsignore,  94  Fed.  71; 

Collins  V.  American  Spirit  Mfg. 
Co.,  96  Fed.  133; 

Peterson  v.  Morris,  98  Fed.  48; 

Swaun  V.  Mut.  Reserve  Fund  Life 
Ass'n,  100  Fed.  922; 

Friedman  v.  Empire  Life  Ins.  Co., 
101  Fed.  535; 

Moynahan  v.  Wilson,  17  Fed.  Cas. 
948,  2  Flip.  130,  6  Cent.  Law  J.  28, 
5  Reporter  329,  26  Pittsb.  Leg.  J.  16. 

9  Forrest  v.  Union  Pac.  R.  Co., 
47  Fed.  1,  where  this  was  directed 
to  be  done. 

Notwithstanding  the  criticism, 
in 

Wall  V.  Chesapeake  &  O.  R.  Co., 
37  C.  C.  A.  129,  05  Fed.  398, 
and  other  cases,  of  the  rule  that 
the  return  of  service  of  a  sheriff 
or  marshal  cannot  be  disputed,  the 
author  is  of  the  opinion  that  it  is 
based  on  the  better  reason  and  that 
it  should  be  universally  re-adopted 
as  it  formerly  was  in  force. 

Joseph  u.  New  Albany  S.  F.  &  R. 
M.  Co.,  53  Fed.  180; 

Trimble  i\  Erie  Elec.  Motor  Co., 
89  Fed.  51; 

Wilson  V.  Hurst,  30  Fed.  Cas.  130, 
Pet.  C.  C.  441; 

Johnston  Harvester  Co.  v.  Bart- 
ley,  81  Ind.  406. 

1^  Wall  V.  Chesapeake  &  O.  Ry. 
Co.,  37  C.  C.  A.  129,  95  Fed.  398, 
approving  Circuit  Court  decision 
in  American  Cereal  Co.  v.  Eli  Petti- 
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§  207.  A  defective  return  of  proper  service  of  process 
may  be  corrected  in  the  Circuit  Court  after  reiiM>vaI,  or 
new  process  from  the  Circuit  Court  may  be  issued  au<l 
served,  if  the  service  in  the  State  court  is  insiillhieut  ; 
or  defendants  may  voluntarily  appear  in  the  Ciicuit 
Court. — When  a  suit  has  been  removed  from  a  State  court 
to  a  Circuit  Court  of  the  United  States,  the  statute  reqiiires 
that  the  cause  shall  then  proceed  in  the  same  manner  as  if  it 
had  been  originally  commenced  in  said  Circuit  Courl,  and 
the  proceedings  already  taken  in  the  State  court  luul  been 
taken  in  the  Circuit  Court.^  The  author  has  tried  to  sliow 
in  preceding  sections  that  the  Circuit  Court  of  the  United 
States  succeeds  to  all  powers  of  the  State  court  over  the  suit 
and  is  subject  to  the  State  court's  jurisdictional  iiilirmities.'' 

Where  process  has  been  properly  served  in  the  State  court 
before  removal,  but  the  officer's  return  is  defective,  tiie  re:  urn 
is  amendable,  as  of  right,  as  fully  as  a  defective  return  of 
process  in  a  suit  begun  in  the  Circuit  Court.^ 


John  Cereal  Co.,  70  Fed,  276,  quoted 
post  §  207,  note  4. 

A  motion  in  the  Circuit  Court 
after  removal  to  vacate  the  service 
of  process  made  in  the  State  court 
was  denied  in 

Houston  V.  Filer  &  Stowell  Co., 
85  Fed.  757, 

and  by  another  Circuit  Court  in  a 
decision  affirmed  as 

McCord  Lumber  Co.  v.  Doyle,  38 
C.  C.  A.  34,  97  Fed.  22. 

§  207. 

i^u«e§§8,  11; 

Wabash  Western  R.  Co.  v.  Brow, 
164  U.  S.  271,  17  Sup.  Ct.  126,  41  L. 
431. 

^Ante  preceding  sections  of  this 
chapter. 

3  Richmond  v.  Brookings,  48  Fed. 
241; 

Stalker  v.  Pullman's  Palace-Car 
Co.,  81  Fed.  989,  990; 

Zebert  v.  Hunt,  U.  S.  C.  C,  Dist. 
Ind.,  Nov.  Tenii,  1899,  but  no  opin- 
ion was  tiled  on  granting  leave  to 


amend  the  sheriff's  return  of  proc- 
ess; 

Eirich   i\   Donnelly    Contracting 
Co.,  104  Fed.  1,  where  it  is  said: 

"  Ricks,  J.  Plaintiff  sued  the  de- 
fendant for  injuries  iuflii^tcd  upon 
the  plaintiff's  decedent  while  en- 
gaged in  the  building  of  a  break- 
water in  the  harbor  of  Cleveland. 
A  service,  which,  it  is  alleged,  is 
defective,  was  made  upon  the  de- 
fendant company  by  the  sheriff  of 
Cuyahoga  county.  In  due  time  a 
petition  for  removal,  with  bond, 
was  filed  in  the  court  of  common 
pleas  for  Cuyahoga  county,  and  the 
case  was  removed  to  this  Court. 
The  defendant  now  comes  with  a 
motion  to  set  aside  the  service  of 
process,  both  on  the  ground  th.it 
the  proper  officer  of  the  defeudaut 
company  was  not  served,  and  that 
the  defendant  company  was  not 
liable  to  be  sued  in  this  county. 
The  most  iraixntant  question  to 
determine  is  whether  the  defend- 
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207 


If  the  service  of  process  in  the  State  court  is  quashed  in 
the  Circuit  Court  after  removal,  the  suit  should  not  be  dis- 
missed, but  the  plaintiff  is  entitled  to  have  other  process 
from  the  Circuit  Court  to  bring  in  the  defendant.* 


ant  corporation  was  amenable  to 
process  of  the  courts  of  Cuyahoga 
county,  because,  if  it  was,  the  de- 
fendant might  be  reached  by  alias 
summons,  or  by  proper  proceed- 
ings looking  to  the  correction  of 
an  improper  return  by  the  sheriff 
of  the  county." 

Contra, 

Tallman  r.  Baltimore  &  O.  R.  Co., 
45  Fed.  156; 

Hawkins  i\  Peirce,  79  Fed.  452. 

Compare 

Stewart  v.  Harmon,  98  Fed.  190. 

In  Hawkins  i\  Peirce,  supra, 
which  was  a  suit  against  the  re- 
ceiver of  a  railroad  company,  the 
sheriff's  return,  by  mistake,  showed 
that  process  had  been  served  on 
the  agent  of  the  company,  where- 
as, in  truth,  it  had  been  served  on 
the  agent  of  the  receiver;  but 
Judge  Baker  declined  to  permit 
the  error  to  be  corrected.  Pre- 
cisely the  same  blunder  was  made 
by  the  sheriff  in  preparing  his  re- 
turn of  the  summons  in  Zebert  v. 
Hunt,  supra,  which  was  a  suit 
against  the  successor  of  Peirce  as  j 
receiver  of  the  same  railroad  com- ' 
pany.  Upon  further  considei-ation, 
Judge  Baker  overruled  his  own 
erroneous  ruling  in  Hawkins  c. 
Peirce,  supra,  and  permitted  the 
sheriff's  return  to  be  corrected  to 
show  the  truth  as  to  the  service. 

*  There  can  be  no  doubt  of  this 
if  the  suit  is  to  proceed  "in  the 
same  manner  "  as  a  suit  commenced 
in  the  Circuit  Court.  If  the  service 
of  process  in  a  suit  commenced  in 
the  Circuit  Court  is  quashed,  the 
defendant  is  not  entitled  to  have 


the  suit  dismissed,  but  the  plaintifE 
may  have  other  process  issued  for 
the  defendant. 

N.  K.  Fairbank  &  Co.  v.  Cincin- 
nati, N.  O.  &  T.  P.  Ry.  Co.,  9  U.  S. 
App.  212,  4  C.  C.  A.  403,  54  Fed, 
420. 

The  better  considered  cases  ap- 
ply this  rule  in  suits  removed  from 
State  courts. 

In 

Washington  &  I.  R.  Co.  v.  Coeur 
D'Alene  Ry.  &  Nav.  Co.,  15  U.  S. 
App.  359,  9  C.  C.  A.  303,  60  Fed. 
981, 

the  claim  was  made  that  service  on 
one  defendant  was  defective,  but 
the  Court  held,  conceding  this  to 
be  true,  that  other  service  upon  an 
alias  summons  could  have  been  had 
after  removal. 

In 

Wall  V.  Chesapeake  &  O.  Ry.  Co., 
37  C.  C.  A.  129,  95  Fed.  398, 
the  service  of  process  in  the  State 
court  was  quashed  by  the  Circuit 
Court  after  removal.  In  the  major- 
ity opinion  (prepared  by  Judge 
Bunn  and  concurred  in  by  Judge 
Jenkins),  it  is  said: 

"The  setting  aside  of  service 
does  not  affect  the  writ  or  the 
status  of  the  action  in  Court.  An- 
other service  can  be  made,  and  the 
action  proceed.  If  the  original 
process  weie  exhausted,  a  new  sum- 
mons could  be  issued." 

So  the  majority  opinion  quotes 
from  that  of  Judge  Showalter  in 

American  Cereal  Co.  v.  Eli  Petti- 
john  Cereal  Co.,  70  Fed.  276, 
where  he  said  of  a  motion  to  quash 
the  service  in  a  removed  case: 
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If  a  part  only  of  the  defendants  have  been  served  with 
process  in  the  State  court,  and  these  remove  the  suit,  the 
plaintiff  may  have  process  issued  from  the  Circuit  Court  of 


"  The  determining  consideration 
is  that  the  matter  at  issue,  however 
it  may  result,  will  not  end  the  suit. 
If  found  against  the  defendant,  the 
defendant  is  in  Court  and  must 
plead:  if  in  favor  of  the  defendant, 
the  return  of  the  writ  is  vacated  or 
quashed,  and  the  suit  remains 
pending:  whereas  a  plea,  either  in 
abatement  or  in  bar,  if  made  out 
by  proofs,  puts  an  end  to  the  pro- 
ceeding."' 

Judge  Woods  dissented  from  the 
conclusion  reached  in  that  case, 
but  not  from  the  proposition  that 
plaintiff  was  entitled  to  new  proc- 
ess when  the  return  of  the  first  was 
quashed.  His  dissent  rather  em- 
phasizes the  force  of  what  the  ma- 
jority said  upon  this  question;  for 
he  thought  the  defendant  should 
show,  not  only  that  the  service  upon 
the  writ  issued  from  the  State  court 
was  bad,  but  how.  if  at  all,  a  valid 
service  might  be  secured  upon  an 
alias  writ  to  be  issued  from  the  Cir- 
cuit Court  of  the  United  States. 

He  said: 

'*  I  agree  that  it  was  proper  prac- 
tice to  try  the  question  of  service 
by  affidavits,  but  think  the  showing 
defective  because  it  was  not  made 
to  appear  that  there  was  in  Cook 
county,  or  elsewhere  in  Illinois,  or 
the  Northern  District  of  Illinois,  no 
agent  on  whom  an  effective  service 
could  be  made.  If  there  is  no  prec- 
edent on  the  subject,  it  is  a  good 
time  to  make  one.  The  analogy  of 
the  motion  to  set  aside  the  return 
of  service  to  a  plea  in  abatement  of 
the  writ  was  strong.  The  writ 
issued,  as  it  was.  out  of  the  county 
court  had  been  exhausted,  and,  the 


the  service  thereof  having  been  set 
aside,  the  plaintiff  needed  a  new  or 
alias  writ  as  well  as  a  new  service." 

As  the  suit  had  been  rtinuved  to, 
imd  was  pending  in,  the  Circuit 
Court,  the  '*new  or  alias  writ" 
which  "the  plaintiff  needed," 
would  necessarily  be  issued  from 
the  Circuit  Court  of  the  United 
States  in  which  the  suit  was  pend- 
ing. 

In 

Brooks  c.  Dun,  51  Fed.  138,  148, 
a  suit  begun  in  a  State  court,  the 
Court  overruled  a  motion  to  dis- 
miss for  improper  service,  saying: 

"  But  it  is  not  proper  to  dismiss 
this  suit  because  of  this  void  ser- 
vice. The  most  that  should  be  done 
is  to  set  aside  and  vacate  the  ser- 
vice. The  plaintiff  has  a  right  to 
sue  anywhere  he  may  choose. 
Whether  he  can  get  service  of  proc- 
ess may  be  another  matter.  If  he 
does,  he  may  go  on.  If  he  does  not, 
he  may  dismiss  or  wait  until  he 
can  find  the  defendant  within  the 
jurisdiction.  There  is  no  penalty 
attached  to  defective  service  that 
the  suit  shall  be  dismissed.  It  is 
enough  to  set  it  aside.  Whether 
the  defendant,  who  may,  as  we  have 
seen,  specially  appear  to  vacate  a 
void  service,  may  also  sj)ecially  ap- 
pear to  move  to  dismiss  for  want  of 
prosecution,  or  because  the  plain- 
tiff has  been  unable  to  find  him 
within  the  jurisdiction,  or  because 
it  is  shown  that  he  is  a  non-resident, 
need  not  be  now  decided.  Possibly 
he  cannot.  If  he  specially  api><-ar 
and  move  to  tlismiss  when  he  shoultl 
only  have  moved  to  set  aside  the 
proper     [improper]     service,     the 
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the  United  States  for  the  defendant  or  defendants  not  served 
in  the  State  court,  and  bring  them  in  by  the  service  of  such 
process,  if  service  can  be  had.^     The  defendants  not  served 


Court  will  not  treat  him  as  waiving 
service  by  his  improper  motion, 
but  will  vacate  the  service.  That 
was  precisely  the  case  in  Harkness 
V.  Hyde,  98  U.  S.  476,  25  L.  237, 
and  the  Supreme  Court  went  no 
further  than  to  order  that  the  ser- 
vice be  set  aside.  The  same  order 
will  be  entered  in  this  case,  aud 
the  three  other  cases  just  like  it, 
depending  upon  the  same  illegal 
service." 

Other  Circuit  Court  cases  recog- 
nize the  plaintiff's  right  to  have 
new  process  for  defendant  from  a 
Circuit  Court  when  the  service  of 
that  issued  from  the  State  court 
has  been  quashed. 

Blair  v.  Turtle,  5  Fed.  394,  398, 
1  McCr.  372; 

Rice  V.  Shai-pleigh  Hardware  Co., 
85  Fed.  559,  562-3,  570  (a  garnish- 
ment suit); 

Spreen  v.  Delsignore,  94  Fed.  71, 
73  (an  attachment  suit); 

Friedman  v.  Empire  Life  Ins. 
Co.,  101  Fed.  535,  539; 

Eirich  v.  Donnelly  Contracting 
Co.,  104  Fed.  1,  quoted  in  note  3  to 
this  section. 

Contra.  There  are  several  cases 
which  were  dismissed  upon  quash- 
ing or  setting  aside  the  service  of 
process  after  removal. 

Wabash  W.  R.  Co.  v.  Brow,  164 
U.  S.  271,  17  Sup.  Ct.  126,  41  L.  431; 

Hendrickson  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.,  22  Fed.  569; 

Goldstein  v.  New  Orleans,  38  Fed. 
626; 

Bentlif  v.  London  &  C.  F.  Co., 
44  Fed.  667; 

Hawkins  v.  Peirce,  79  Fed.  4.52; 

Mecke  v.  Valley  Town  Min.  Co., 


89  Fed.  114,  affirmed,  s.  c,  sub  7iom. 
Mecke  v.  Valley  town  Min.  Co.,  35 
C.  C.  A.  151,  93  Fed.  697; 

Swann  v.  Mutual  Reserve  Fund 
Life  Ass'n,  100  Fed.  922; 

Millan  v.  Mutual  Reserve  Fund 
Life  Ass'n,  103  Fed.  764. 

In  no  one  of  these  cases  is  the 
right  of  the  plaintiff  to  have  new 
process  discussed;  it  was  assumed 
without  question  that  no  such 
right  exists.  That  the  assumption 
is  a  false  one  clearly  appears  from 
the  language  of  the  removal  act  and 
from  the  decisions  first  cited  in 
this  note. 

5  In 

Fallis  V.  McArthur,  8  Fed.  Cas. 
976,  1  Bond  100, 

the  suit  was  brought  in  a  State 
court  against  two  defendants.  One 
only  was  served  with  process.  He 
removed  the  suit,  as  he  had  a  right 
to  do. 

Ante  §  158. 

After  the  suit  was  entered  in  the 
Circuit  Court,  the  plaintiff  asked 
leave  to  issue  a  summons  against 
the  defendant  not  served  in  the 
State  court.  The  Circuit  Court  re- 
ferred to  the  act  of  1789,  ante  §  7, 
note  3,  authorizing  a  removal  of  a 
suit  from  a  State  court  to  a  Circuit 
Court  and  providing  that  such  suit 
"  shall  then  proceed  in  the  same 
manner  as  if  it  had  been  brought 
there  by  original  process,"  and, 
construing  such  act,  said: 

"  We  think  it  clear,  however,  that 
under  the  provision  of  the  statute 
just  noticed,  it  is  the  undoubted 
right  of  one  of  two  joint  defend- 
ants, sued  in  a  State  court,  to  re- 
move the  case  to  this  Court;  and 
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may  voluntarily  appear  in  the  Circuit  Court  witliout  process.' 
If  the  service  of  process  in  the  State  court  is  irregular,  such 


where  but  one  defeudant  bas  been 
served  with  process,  the  case  may 
be  removed  upon  his  applicalion. 
Tlie  act  of  Congress  as  to  him 
would  be  wholly  useless  and  nuga- 
tory in  any  other  view.  And  having 
this  right,  it  will  follow  necessarily 
that  the  plaintiff  may  prosecute 
the  suit  against  both  defendants 
here.  Otherwise  ho  would  be 
wholly  frustrated  in  seeking  his 
remedy  by  a  joint  action  against 
both;  and  when  brought  into  this 
Court  by  the  act  of  a  defendant 
and  against  his  own  will,  would  be 
compelled  either  to  discontinue  the 
action  or  proceed  against  one  of 
the  defendants  only.  This  would 
be  giving  to  a  defendant  an  unfair 
advantage  not  intended  by  the  act 
of  Congress,  and  not  required  by  a 
just  construction  of  its  language. 
In  providing  that  when  removed  to 
this  Court,  the  case  shall  proceed 
as  if  originally  brought  here,  the 
implication  is  clear,  that  if  neces- 
sary, process  may  issue  to  make 
the  defendant  who  was  not  served 
in  the  State  court  a  party.  It  is 
analogous  to  the  case  of  process 
issuing  against  two  defendants  in 
a  suit  in  this  Court,  but  one  of 
whom  is  brought  in  by  service.  It 
is  the  uniform  practice  in  such  a 
case,  and  is  a  matter  of  course,  to 
issue  an  aiias  writ  to  make  the  other 
defendant  a  party.  So,  under  the 
statute,  the  proceedings  in  the 
State  court  are  to  be  viewed  as 
making  one  defendant  a  party  ;  and 
the  case  being  thus  in  this  Court, 
it  is  the  right  of  the  plaintiff  to 
have  process  against  the  other  de- 
fendant. 

"There  can  be  no  question  that 
under  section  1  of  the  act  of  Con- 
42 


gressof  February  28,  l6;J0  (5  St.  L. 
321),  it  is  couipt'tcut  for  the  plain- 
tilf  to  proceed  in  tliis  Court  aguiuat 
the  defendant  McArthur  aloue. 
That  section  provides,  that  if  sev- 
eral defendants  are  sued  in  a  Court 
of  the  United  States,  some  of  wliom 
are  not  residents  of,  or  cannot  be 
found  within  the  District  in  which 
suit  is  brought,  the  Court  may  take 
jurisdiction,  and  proceed  to  trial 
and  judgment  against  those  served 
with  process.  But  the  plaintiff  in 
this  case  is  not  bound  to  proceed 
under  this  statute.  If  lie  prefers 
to  bring  in  the  other  defendant  by 
process  from  tliis  Court,  his  right 
to  do  so  scarcely  admits  of  a 
doubt." 

In 

Vandevoort  v.  Palmer,  4  Duer 
(N.  Y.)677, 

where  but  one  of  several  defend- 
ants was  served,  and  thereupon  he 
removed  the  suit,  the  court  said: 

"  Other  parties  may  be  brought 
in  [after  removal]  if  the  plaintiff 
can  serve  them,  or  if  not,  the  action 
may  proceed  against  Palmer  [the 
defendant  served  in  the  State  court] 
alone." 

6  Pond  V.  Sibley,  7  Fed.  129,  10 
Blatchf.  189; 

Tremper  v.  Schwabacher,  84  Fed. 
413; 

Meier  v.  Kansas  Pac.  R.  Co.,  16 
Fed.  Cas.  1320,  4  Dill.  378. 

The  contrary  was  held  under  the 
act  of  1789,  ante  §  7,  note  3. 

Ward  V.  Arredendo,  29  Fed.  Cas. 
167,  1  Paine  410. 

By  reason  of  the  different  lan- 
guage of  the  act  of  1875,  antr  §  7, 
note  7,  which  is  not  materially 
different  from  tliat  of  the  present 
act,  ante  §  7,  in  that  respect,  the 
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irregularity  may  be  cured  by  the  defendant  by  entering  a  full 
appearance  in  the  Circuit  Court  after  removal." 

If  the  defendant  or  defendants  not  served  in  the  State 
court  cannot  be  served  after  removal  and  do  not  appear  in 
the  Circuit  Court,  that  Court  may  proceed  against  the  de- 
fendant or  defendants  served.^ 

If  persons,  not  parties  to  the  suit  as  brought  in  the  State 
court,  are  necessary  defendants,  the  plaintiff  may  be  required 
by  the  Circuit  Court  after  removal  to  amend  his  complaint  so 
as  to  make  them  parties.^ 

§  208.  A  removed  suit  should  be  tried  in  the  Circuit 
Court  iu  the  same  maimer  as  au  original  suit. — The  gen- 
eral rule  is  that  a  suit  upon  removal  from  a  State  court  is  to 
be  tried  in  the  same  manner  as  if  it  had  been  begun  in  the 
Circuit  Court.^ 

The  practice,  pleadings,  forms  and  modes  of  proceeding  in 
civil  causes  at  law  in  a  Circuit  Court  are  required  to  conform, 
as  near  as  may  be,  to  those  existing  in  the  courts  of  the 
State  within  which  such  Circuit  Court  is  held.^  The  forms 
and  modes  of  proceeding  in  suits  in  equity  are  controlled  by 
the  statutes  of  the  United  States,  the  rules  of  its  Courts, 
and  "  the  principles,  rules  and  usages  which  belong  to  courts 
of  equity."  ^ 


Court  in  Pond  v.  Sibley,  supra,  de- 
cided that  Ward  v.  Arredendo, 
supra,  is  not  a  controlling  prece- 
dent under  the  act  of  1875. 

'  O'Donnell  v.  Atchison,  T.  & 
S.  F.  R.  Co.,  49  Fed.  689,  where  such 
an  appearance  was  entered. 

8  Rev.  St.  U.  S.,  §  737,  codifying 
act  of  Feb.  28,  1839,  5  St.  L.  321, 

§1; 

Fallis  V.  McArthur,  8  Fed.  Cas. 
976,  1  Bond  100,  quoted  in  note  5 
to  tills  section; 

Ames  V.  Chicago,  S.  F.  &  C.  Ry. 
Co.,  39  Fed.  881,  885; 

Vandevoort  v.  Palmer,  4  Duer 
(N.  Y. )  677,  quoted  in  note  5  to 
this  section. 

9  Hunt  V.  Fisher,  29  Fed.  801; 
Perry  v.  Clift,  32  Fed,  801. 


§208. 
^Ante  §  11. 

2  Rev.  St.  U.  S.,  §  914; 

West  V.  Smith,  101  U.  S.  263,  25 
L.  809; 

Phenix  Ins.  Co.  v.  Charleston 
Bridge  Co.,  25  U.  S.  App.  190, 13  C. 
C.  A.  58,  65  Fed.  628; 

Wall  V.  Chesapeake  &  O.  R.  Co., 
37  C.  C.  A.  129,  95  Fed.  398; 

Rosenbaum  v.  Council  Bluiislus. 
Co.,  37  Fed.  7; 

Bills  V.  New  Orleans,  St.  L.  &  C. 
R.  Co.,  3  Fed.  Cas.  386,  13  Blatchf. 
227. 

3  Rev.  St.  U.  S.,  §913. 

The  statutes,  or  rules  of  equity 
courts,  of  the  State  in  which  the 
Circuit  Court  is  held,  not  incon- 
sistent   with,   but   in  aid  of,    the 
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The  practice  at  law  in  the  courts  of  the  several  States  in 
civil  actions,  the  extent  to  which  the  Courts  of  the  United 
States  in  the  trial  of  civil  actions  do  not  conform  to  State 
practice,  and  the  practice  in  equity  in  the  Circuit  Courts  of 
the  United  States,  do  not  fall  within  the  scope  of  this  work, 
except  as  they  may  have  some  peculiar  bearing  upon  the  sub- 
ject of  the  removal  of  causes. 

In  the  courts  of  many  of  the  States,  the  law  and  equity 
jurisdictions  are  almost  inseparably  blended.  In  others, 
rights  are  treated  as  at  law  which  the  Federal  Courts  treat 
as  in  equity,  or  vice  versa.  Notwithstanding  these  differences 
in  State  laws  and  practice,  the  Federal  Courts  attempt  to 
keep  separate  legal  and  equitable  causes  of  action  after  a 
suit  is  removed,  and  to  assign  a  suit  to  the  law  side  of  the 
Circuit  Court  or  its  equity  side,  according  to  whether  it  falls 
within  law  or  equity  jurisdiction,  as  recognized  in  the  Courts 
of  the  United  States.^ 

The  general  rule  that  prevails  in  original  cases  in  a  Cir- 
cuit Court  of  the  United  States  that  equitable  defences  can- 
not be  made  available  in  an  action  at  law  ^  extends  to  an  ac- 


statutes  and  general  rules  govern- 
ing the  Circuit  Courts  as  Courts  of 
equity  may  be  followed. 

Massachusetts  Ben.  Life  Ass'n  v. 
Lohmiller,  46  U.  S.  App.  103,  20 
C.  C.  A.  274,  74  Fed.  23; 

United  States  Bank  v.  Lyon 
County,  48  Fed.  632; 

Detroit  v.  Detroit  City  Ky.  Co., 
55  Fed.  569,  574-5; 

Deprez  v.  Thompson-Houston 
Electric  Co.,  66  Fed.  22. 

*This  subject  has  been  alluded 
to  already,  ante  §§  53-56 ;  the  fol- 
lowing cases  may  also  be  consulted : 

Thompson  v.  Central  Ohio  R.  Co., 
6  Wall.  134,  18  L.  765,  quoted  ante 
§  114,  note  5; 

Hurst  V.  Hollingsworth,  100  U.  S. 
100,  25  L.  569; 

McConnell  v.  Provident  Sav.  Life 
Assur.  Soc,  37  U.  S.  App.  213,  16 
C.  C.  A.  172,  69  Fed.  113; 


Benedict  v.  "Williams,  10  Fed.  208, 
11  Fed.  547,  20  Blatchf.  276; 

Perkins  v.  Hendryx,  23  Fed.  418; 

Pilla  V.  German  School  Ass'n,  23 
Fed.  700; 

Phelps  V.  Elliott,  26  Fed.  881,  23 
Blatchf.  470; 

Lacroix  v.  Lyons,  27  Fed.  403; 

Potts  V.  Accident  Ins.  Co.,  35 
Fed.  566; 

In  re  Foley,  76  Fed.  390; 

Hill  V.  Northern  Pac.  R.  Co.,  104 
Fed.  754. 

5  In 

Butler  V.  Young,  4  Fed,  Cas.  916, 
1  Flip.  276,  17  Int.  Rev.  Rec.  63, 
7  West.  Jur.  59,  6  Am.  Law  T.  Rep. 
53,  5  Chi.  Leg.  News  146,  21  Pittsb. 
Leg.  J.  171, 
it  is  said: 

"  In  the  case  before  us  the  plain- 
tiif  claims  a  cause  of  action  at 
law.     The  defendant  set  up  a  de- 
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tion  removed  from  a  State  court.^  Upon  the  same  principle, 
an  equitable  reply  to  a  legal  defence  will  not  avail  the  plain- 
tiff in  a  Circuit  Court  of  the  United  States  after  removal, 
although  proper  to  be  filed  in  the  State  court  in  which  the 
suit  was  begun.^  *  So  an  answer  at  law  is  not  good  in  an 
equity  case  in  the  Circuit  Court  after  removal,  although 
proper  in  the  State  court  from  which  the  suit  was  removed^ 
A  dependent  suit  in  equity,  brought  by  the  defendant  in 
the  suit  at  law  against  the  plaintiff  therein,  may  make  an 
equitable  defence  available  ;  ^  and  the  plaintiff  in  an  action 
at  law,  removed  from  a  State  court,  may  file  in  a  Circuit 
Court  a  bill  in  equity  in  aid  of  his  action  at  law,  and  thereby 
obtain  the  equitable  aid  which,  in  many  States,  he  might 
have  obtained  in  his  action  at  law  had  there  been  no  re- 
moval.^ 
fense    that    is   an    equitable  one,  |  to   have  amended    his   answer  by 


probably  cognizable  in  a  court  of 
equity.  He  cannot  set  up  such  a 
defense  in  answer  to  an  action  at 
law.  He  must  file  his  bill  in 
chancery." 

6 "  The  case  was  then  removed, 
on  application   of  the   defendant, 
from  the  State  court  to  the  Cir- 
cuit Court  of  the    United  States. 
In   that  Court  the    equitable   de- 
fense could  not  be  made  available. 
In  the  Courts  of  the  United  States, 
to  legal  actions  legal  defenses  only 
can  be  interposed.     If  the  defend- 
ant   have    equitable    grounds    for 
relief  against  the  plaintiff,  he  must 
seek  to  enforce  them  by  a  separate 
suit   in  equity.      If  his  equitable 
groiinds  are  deemed  sufficient,  he 
may  thus  stay  the   further  prose- 
cution of  the  action  at  law,  or  be 
furnished  with  matter  which  may 
be  set  up  as  a  legal  defense   t  >  it. 
Upon    the   removal,    therefore,   of 
the  action  to  the  Circuit  Court,  the 
equitable    defense    could    not   be 
considered.     It  would    have   been 
entirely  proper  for  the  defendant 


.striking  out  that  portion  embrac- 
ing this  defense."  Northern  Pac. 
R.  Co.  V.  Paine,  119  U.  S.  561,  7 
Sup.  Ct.  323,  30  L.  513. 

To  the  same  point: 

Daniel  v.  Felt,  100  Fed.  727. 

The  contrary  holding  in 

Akerly  v.  Vilas,  1  Fed.  Cas.  259, 
3  Biss.  332,  5  Chi.  Leg.  News  73, 
16  Int.  Key.  Rec.  154, 
was  made  under  a  prior  act,  ante 
§  7,  note  6,  which  is  materially 
different  in  its  provisions  upon  this 
subject  from  the  present. 

Whittenton  Manuf'g  Co.  v. 
Memphis  &  O.  R.  P.  Co.,  19  Fed. 
273. 

eailill  V.  Northern  Pac.  R.  Co., 
104  Fed.  754. 

'  Hurst  V.  Hollingsworth,  100 
U.  S.  100,  25  L.  569. 

8  Northern  Pac.  R.  Co.  v.  Paine, 
119  U.  S.  561,  7  Sup.  Ct.  323,  30  L. 
513,  quoted  note  6  to  this  section; 

Sands  V.  Smith,  21  Fed.  Cas.  345, 
1  Abb.  (U.  S.)  368,  1  Dill.  290,  4 
West.  Jur.  189,  and  note  in  Fed. 
Cas.  and  Dill. 


*  For  note  9,  see  p.  661. 
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Where  an  action  strictly  at  law,  witliont  any  element  of 
equity  jurisdiction  in  it,  has  been  tried  after  removal  as  a  .suit 
in  equity,  the  judgment  will  be  reversed  upon  appeal  with 
instructions  to  proceed  at  law,  although  the  objoctiun  to  pro- 
ceeding in  equity  was  not  taken  in  the  Circuit  Court;  '*'  but 
where  the  case  is  close  to  the  border  line  between  the  law  and 
equity  jurisdictions,  and  the  parties  have  proceeded  in  equity 
without  protest,  they  will  be  held  to  have  waived  the  liglit 
to  proceed  at  law.^^ 

It  frequently  happens,  in  those  States  where  the  distinction 
between  suits  at  law  and  in  equity  is  not  rigidly  maintained 
in  the  State  courts,  that  the  parties  must  replead  in  the  Cir- 
cuit Court  after  removal  to  conform  the  case  to  the  Federal 
practice.12     If  the  suit  embraces  both  a  legal  and  an  equitable 

Bluffs 


9  Rosenbaum  v.    Council 
Ins.  Co.,  37  Fed.  7; 

Lumley  v.  Wabash  R.  Co.,  71  Fed. 
21;  s.  a,  43  U.  S.  App.  476,  22  C. 
C.  A.  60,  76  Fed.  66. 

10  Thompson  v.  Central  Oliio  R. 
Co.,  6  Wall.  134,  18  L.  765,  quoted 
ante  §  114,  note  5; 

McConnell  u.  Provident  Sav.  Life 
Assur.  Soc,  37  U.  S.  App.  213,  16 
C.  C.  A.  172,  69  Fed.  113. 
In  the  latter  case  the  Court  said: 
"  The  cause  of  action  of  the  ap- 
pellant and  complainant  below  was 
at  law.  It  was  a  simple  suit  to  re- 
cover the  amount  of  the  policy  upcm 
the  happening  of  the  conditi(m 
upon  which  by  the  terms  of  the 
policy  it  was  due.  It  had  not  a  sin- 
gle equitable  feature  in  it,  and  there 
was  no  relief  needed  or  prayed  for 
which  necessitated  a  resort  to  the 
court  of  equity.  The  jurisdiction 
of  the  Tennessee  chancery  court 
rested  only  upon  a  Tennessee  stat- 
ute enlarging  the  jurisdiction  of 
courts  of  equity,  and  not  applica- 
ble to  Courts  of  the  United  States. 
In  such  a  case  we  think  that  a 
United  States  Court  of  equity  has 
no  jurisdiction  whatever,  and  that 


it  is  tlie  duty  of  this  Court  to 
reverse  the  decree  of  the  Court  be- 
low and  remand  tlie  case,  with  in- 
structions to  redocket  tlie  cause  as 
one  at  law,  and  to  require  the  par- 
ties to  reframo  their  pleadiugs  to 
conform  to  procedure  at  law." 

The  judgment  on  appeal  is  con- 
clusive of  the  plaintiff's  right  to 
proceed  with  tiie  case  in  the  Cir- 
cuit Court  as  an  action  at  law. 

Central  Ohio  R.  Co.  v.  Thompson, 
•J  Fed.  Cas.  359,  2  Bond  296. 

Compare 

United  States  Bank  v.  Lyon 
County,  48  Fed.  6.32. 

11  Guarantee  Co.  v.  Mechanics' 
Sav.  Bank  &  T.  Co.,  47  U.  S.  App. 
91,  26  C.  C.  A.  146,  80  Fed.  766. 

12  Hurst  V.  Uollingsworth,  100 
U.  S.  100,  25  L.  569; 

Northern  Pac.  R.  Co.  r.  Paine, 
119  U.  S.  561,  7  Sup.  Ct.  323,  30  L. 
513,  quoted  in  note  6  to  thi.s  sec- 
tion; 

McConnell  i\  Provident  Sav.  Life 
Assur.  Soc,  .37  U.  S.  App.  213,  16 
C.  C.  A.  172,  69  Fed.  113,  quoted  in 
note  10  to  tliis  sei.-tion; 

Xuim  V.  William  Gerst  Brewing 
Co.,  40  C.  C.  A.  190,  99  Fed.  939; 
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cause  of  action,  the  plaintiff's  suit  must  be  divided,  docket- 
ing the  legal  cause  of  action  on  the  law  side  of  the  Court  as 
one  suit  and  the  equitable  cause  of  action  on  the  equity  side 
of  the  Court  as  another. ^^  If  the  pleadings  filed  in  the  State 
court  are  in  proper  form  for  the  suit  to  proceed  in  the  Circuit 
Court,  as  they  usually  are  in  common-law  actions,  no  repleader 
is  necessary.i^  The  pleadings  do  not  ordinarily  need  to  be 
reformed  in  an  equity  case,  where  no  legal  cause  of  action  is 
joined  with  that  in  equity,  especially  in  a  State  where  the 
law  jurisdiction  and  the  equity  jurisdiction  of  the  State  courts 
are  kept  separate.^^ 


Nash  V.  Ingalls,  41  C.  C.  A.  545, 
101  Fed.  645,  affirming  s.  c,  infra; 

Hodder  v.  Kentucky  &  G.  E.  Ry. 
Co.,  7  Fed.  793; 

Whittenton  Manufg  Co.  v.  Mem- 
phis &  O.  R.  P.  Co.,  19  Fed.  273, 
and  note  by  the  Court — the  fullest 
discussion  in  the  books; 

Nash  V.  Ingalls,  79  Fed.  510,  af- 
firmed, s.  c,  supra; 

Boston  Belting  Co.  v.  Judson,  3 
Fed.  Cas.  943,  N.  Y.  Times,  July  2, 
1852; 

Sands  v.  Smith,  21  Fed.  Cas.  345, 
1  Abb.  (U.  S.)  368,  1  Dill.  290,  4 
West.  Jur.  189; 

Touceyr.  Bowen,  24  Fed.  Cas.  70, 
1  Biss.  81. 

13  Hurst  V.  Hollingsworth,  100 
U.  S.  100,  25  L.  569; 

Whittenton  Manufg  Co.  v.  Mem- 
phis &  O.  R.  Packet  Co.,  19  Fed. 
273; 

Perkins  v.  Hendryx,  23  Fed.  418; 

Phelps  V.  Elliott,  26  Fed.  881,  23 
Blatchf.  470; 

Schneider  v.  Foote,  27  Fed.  581, 
23  Blatchf.  511; 

Fisk  V.  Union  Pac.  R.  Co.,  9  Fed. 
Cas,  166.  8  Blatchf.  299; 

La  Mothe  Manufg  Co.  v.  National 
Tube  Works  Co.,  14  Fed.  Cas.  1053, 
15  Blatchf.  432,  7  Reporter  138. 

"  West  V.  Smith,  101  U.  S.  263, 
25  L.  809; 


Dart  15.  McKirmey,  7  Fed,  Cas.  1, 
9  Blatchf.  359; 

Merchants'  &  M.  Nat.  Bank  v. 
Wheeler,  17  Fed.  Cas.  40, 13  Blatchf. 
218,  3  Cent.  Law  J.  13,  22  Int.  Rev. 
Rec.  42. 

Contrary  holdings  in 

Clarke  v.  Protection  Ins.  Co.,  16 
Fed.  Cas.  895,  1  Blatchf.  150, 
and 

Martin  v.  Kanouse,  16  Fed.  Cas. 
895,  1  Blatchf,  149, 
have  been  rendered  obsolete  by  the 
enactment  of  Rev.  St.  U.  S,,  §  914, 

15  In 

Detroit  v.  Detroit  City  Ry.  Co., 
55  Fed.  569, 

the  pleadings  were  framed  in  the 
State  court  in  accordance  with  the 
rules  of  equity  in  force  in  the  State 
of  Michigan,  under  which  a  defend- 
ant may  have  relief  by  answer  as 
well  as  by  cross-bill.  Judge  Taft 
(Judge  Swan  concurring)  said,  pp. 
574-5 : 

"  We  do  not  think  that  the  equity 
rules  of  the  Federal  Courts  require 
a  reframing  of  the  pleadings  to 
conform  to  the  practice  that  must 
have  obtained  had  the  suit  been 
originally  brought  here.  After  an 
equity  suit  is  brought  in  the  United 
States  Court,  subsequent  proceed- 
ings are  of  course  governed  by  the 
Federal  equity  rules,  but,  on  re- 
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Where  a  defendant  has  a  right  to  file  a  counter-claim  under 
the  State  law,  in  a  common-law  suit,  he  may  avail  himself  of 
such  right  in  a  removed  suit  and  file  his  counter-claim  in  the 
Circuit  Court  of  the  United  States.^^  Tlie  right  of  the  parties 
to  amend  their  pleadings  in  common-law  actions  after  removal 
is  governed  by  the  law  of  the  State  and  the  practice  of  the 
State  courts  ;  ^"  and  so  is  the  right  of  the  plaintiff  to  dismiss 
his  action  in  whole  or  in  part.^^ 


moval,  the  rights  of  pai'ties  are  ex- 
actly the  same  as  when  the  case 
was  taken   from   the  State  court, 
and  are  not  to  be  changed  except 
BO  far  as  is  required  by  the  fact 
that  the  equity  and  law  jurisdic- 
tions of  the  Federal  Courts  are  en- 
tirely distinct.     This   is   a   purely 
equitable  cause,  and  no  inconven- 
ience is  experienced,  and  no  depart- 
ure from  Federal  equity  practice  is 
required,  by  the  form  in  which  it 
comes  into  this  Court  in  subsequent 
proceedings      here.      .     .     .      Our 
conclusion    is    based    on  the  lan- 
guage of  the  removal  statute,  and 
the  anxiety  of  the  Federal  Courts 
to  preserve  the  rights  of  parties  on 
removal  exactly  as  they  existed  in 
the  State  court,  so  far  as  this  is 
possible  and   consistent   with   the 
Federal  statutes  and  Constitution. 
,     .     .     After    the    case    was    re- 
moved here,  the  rights  of  the  par- 
ties remained   exactly   what  they 
would  have  been  in  the  State  court; 
and,  if  the  complainant  could  not 
have  dismissed  against  the  railway 
company  there,  it  cannot  here." 
Compare 

Gridley  v.  Westbrook,  23  How. 
503,  16  L.  412. 
It  is  held  in 

Earle  v.  Seattle,  L.  S.  &  E.  Ry. 
Co.,  56  Fed.  909, 

that  equity  rule  94,  established  by 
the  Supreme  Court  for  the  govern- 
ment of  Circuit  Courts,  and  which 


was  intended  to  prevent  frauds 
upon  the  original  jurisdiction  of 
the  Circuit  Courts,  does  not  apply 
to  a  removed  case,  the  Court  say- 
ing, p.  915: 

"  The  bill  of  complaint  is  not, 
because  of  failure  to  set  forth 
therein  the  efforts  of  complainants 
to  secure  action  by  the  board  of 
trustees,  in  accordance  with  equity 
rule  94,  insufficient.  This  suit  was 
commenced  in  one  of  the  courts  of 
this  State,  and  was  removed  hither 
by  the  defendants.  Rule  94  has 
reference  to  suits  commenced  origi- 
nally in  the  National  Courts,  and 
was  not  intended  to  bar  the  removal 
of  a  suit  in  equity  from  a  State 
court." 

18  Frank  v.  (.'Iietwood,  9  Fed.  Cas. 
706,  9  Reporter  6. 

Compare  as  to  right  of  set-off 
when  suit  is  brought  in  Circuit 
Court: 

Partridge  v.  Phoenix  Mut.  Life 
Ins.  Co.,  15  Wall.  573,  21  L.  229. 

lowest  V.  Smith,  101  U.  S.  203,  25 
L.  809; 
Seymore  v.  Franklin,  92  Fed.  122. 
A  plaintiff  cannot  amend  his 
complaint  after  removal  so  as  to 
substitute  a  cause  of  action  witliin 
the  jurisdiction  of  the  State  court 
for  one  not  within  such  jurisdic- 
tion. 

Adams  v.  Heckscher,  80  Fed.  742. 
18  Wolcott  V.  Studebaker,  34  Fed. 
8,  13; 


664 


THE   REMOVAL   OF   CAUSES. 


[§208 


Where  the  State  practice  requires  an  answer  to  be  filed 
within  a  certain  time  after  the  defendant  is  served  with  proc- 
ess, and,  within  the  time  to  answer,  the  defendant  removes 
the  suit,  the  time  to  answer  is  suspended  from  the  filing  of 
the  petition  for  removal  in  the  State  court  until  the  entry 
of  the  cause  in  the  Circuit  Court  of  the  United  States. ^^ 


Nussbaum  v.  Northern  Ins.  Co., 
40  Fed.  337; 

Gassman  v.  Jarvis,  94  Fed.  603 
(which  was  a  removed  case  as  ap- 
pears from  Gassman  v.  Jarvis,  100 
Fed.  146). 

13  "  The  State  practice  allows  the 
defendant  20  days  in  which  to  de- 
termine whether  he  will  answer  or 
demur,  and  to  prepare  and  serve 
his  pleading.  The  removal  act  of 
1887,  requires  the  defendant  to  de- 
termine whether  or  not  he  will  re- 
move, and  to  make  and  file  his 
petition  and  bond  in  the  State 
court,  within  the  same  period. 
Both  the  time  to  remove  and  the 
time  to  plead  are  thus,  up  to  the 
date  of  removal,  running  against 
the  defendant. 

"When  the  recoi'd  is  entered  in 
this  Court,  'the  cause  shall  then 
proceed  in  the  same  manner  as  if 
it  had  been  originally  commenced 
in  the  said  Circuit  Court.'  If  it  had 
been  originally  commenced  in  this 
Court,  the  time  to  answer  would 
begin  to  run  against  the  defendant 
when  the  complaint  was  served, 
and  would  expire  in  20  days.  In 
view,  however,  of  the  fact  that  in- 
termediate the  filing  of  the  peti- 
tion and  bond,  and  the  entering  of 
the  record,  there  was  no  court  in 
which  the  pleading  might  be 
rightly  filed,  that  interval  should 
not  be  counted  as  a  part  of  the 
20  days.  The  application  of  these 
rules  to  the  present  case  would 
leave  the  defendant  six  days  after 
entering  the  record,  in   which  to 


sei've  his  answer;  14  days  of  his 
20  having  passed  before  removal." 
Heidecker  v.  Red  Star  Line  Steam- 
Ship  Co.,  32  Fed.  706. 

To  the  same  effect  is 

Pelzer  Manuf'g  Co.  v.  St.  Paul 
Fire  &  M.  Ins.  Co.,  40  Fed.  185. 

Other  cases  go  further  and  hold 
that  the  time  to  answer — suspended 
by  filing  the  petition  for  removal 
— does  not  begin  to  run  again  until 
the  first  day  of  the  next  term  of 
the  Circuit  Court,  although  the 
record  has  been  filed  therein  at  an 
earlier  date. 

Torrent  v.  Martin  Lumber  Co., 
37  Fed.  727; 

Hamilton  v.  Fowler,  83  Fed.  321; 

Webster  v.  Crothers,  29  Fed. 
Cas.  547,  1  Dill.  301. 

It  has  been  held,  however,  that 
Avhere  the  time  allowed  by  the  State 
law  to  answer  has  expired,  and  the 
defendant  has  been  granted  by  the 
court  further  time  until  a  day  fixed 
in  which  to  answer,  and  defendant 
then  removes  the  suit,  the  order  of 
the  State  court  requiring  the  filing 
of  the  answer  by  the  day  fixed  re- 
mains in  force  notwithstanding  the 
removal,  and  that  the  defendant 
is  in  default  if  he  fails  to  comply 
with  it  and  can  answer  in  the  Cir- 
cuit Court  only  upon  such  terms 
as  the  Court  may  fix. 

Wilcox  &  Gibbs  Guano  Co.  v. 
Phoenix  Ins.  Co.,  60  Fed.  929; 

Phenix  Ins.  Co,  v.  Charleston 
Bridge  Co.,  25  U.  S.  App.  190,  13 
CCA.  58,  05  Fed.  628. 
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It  was  held  by  the  Supreme  Court  that  the  method  of  tak- 
ing evidence  in  a  Circuit  Court  in  a  case  removed  from  a 
State  court  was  governed  wholly  by  the  statutes  of  the  United 
States,  and  that  a  State  statute  providing  for  the  examina- 
tion of  parties  in  advance  of  trial  was  inapplicable  in  the  Cir- 
cuit Court  after  removal — that  a  non-resident  ruled  to  answer- 
interrogatories  by  a  State  court  might  avoid  the  rule  by  trans- 
ferring the  suit  to  the  Circuit  Court  of  the  United  States.^*^ 
Congress  apparently  attempted  to  make  the  provisions  of  the 
statutes  of  the  States  which  authorize  the  examination  of 
parties  and  witnesses  in  any  case  before  trial  appHcabhi  to 
cases  pending  in  the  Federal  Courts  of  such  States  ;  '^i  but 
the  construction  given  to  the  act  of  Congress  by  several  of 
the  lower  Federal  Courts,  has  been  such  as  to  render  it  nu- 
gatory, in  this  respect,  and  the  act  has  not  been  construed  by 
the  Supreme  Court.''^^  These  Courts  hold  that  the  act  of  Con- 
gress confers  no  substantial  right,  but  is  a  formal  regulaticm 
only.  On  the  other  hand,  the  Circuit  Court  for  the  Southern 
District  of  New  York  has  recognized  in  tliis  act  of  Congress, 
what  it  was  evidently  intended  to  be,  a  legislative  overthrow 


20  Ex  parte  Fisk,  113  U.  S.  713,  5 
Sup.  Ct.  724,  28  L.  1117  (overruling 
FoggB.  Fisk,  19  Fed.  235,  22  Blatchf. 
29),  followed  iu  Pierce  v.  Union 
Pac.  Ry.  Co.,  47  Fed.  709. 

Cases  in  harmony  with  Ex  parte 
Fisk  are 

Beardsley  v.  Littell,  2  Fed.  Cas. 
1178,  14  Blatchf.  102,  2  Ban.  &  A. 
501,  23  Int.  Rev.  Rec.  226,  4  Cent. 
Law  J.  270 ; 

Easton  v.  Hodges,  8  Fed.  Cas. 
271,  7  Biss.  324. 

A  contrary  practice  had  thereto- 
fore prevailed  in  some  Circuit 
Courts. 

Bryant  v.  Leyland,  6  Fed.  125. 

21  Act  of  March  9,  1892,  27  St.  L. 
7,  2  Supp.  4,  §  1,  which  reads  as 
follows : 

"  That  in  addition  to  the  mode 
of  taking  the  depositions  of  wit- 
nesses in  cases  pending  at  law  or 


equity,  in  the  District  and  Circuit 
Courts  of  the  United  States,  it  shall 
be  lawful  to  take  the  depositions 
or  testimony  of  witnesses  in  the 
mode  prescribed  by  the  laws  of  the 
State  in  which  the  Courts  are 
held." 

22  Shellabarger  v.  Oliver  ,  64  Fed. 
306; 

Seeley  v.  Kansas  City  Star  Co., 
71  Fed.  554; 

National  Cash-Register  Co.  t. 
Leland,  77  Fed.  242,  affirmed,  s.  o., 
infra ; 

Despeaux  v.  Pennsylvania  R.  Co., 
81  Fed.  897; 

United  States  v.  Fifty  Boxes  and 
Packages  of  Lace,  92  Fed.  601 ; 

Texas  &  Pac.  R.  Co.  r.  Wilder, 
35  C.  C.  A.  lOf),  92  Fed.  9.j3; 

National  Cash-Register  Co.  r. 
Leland,  37  C.  C.  A.  372,  94  Fed. 
502. 
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of  the  miscliievous  doctrine  of  Ex  parte  Fisk,  113  U.  S.  713, 
5  Sup.  Ct.  724,  28  L.  1117.^3 

If  a  case  is  at  issue  and  ready  for  trial  in  the  State  court 
before  removal,  it  will  be  entitled  to  the  same  preference  upon 


a«  (101  Fed.  306.) 

"  International  Tooth-Crown  Co. 

V.  Hanks'  Dental  Ass'n. 

"  (Circuit  Court,  S,  D.  New  York. 
May  1,  1900. ) 

"Federal  Courts  —  Adoption  of 
State  Practice. 

"  Act  March  9,  1892,  authorizes 
Federal  Courts  to  avail  of  all  modes 
of  taking  testimony  prescribed  by 
the  laws  of  the  State  in  which  they 
sit. 

"On  Motion  to  Require  Witness 
to  Answer  Questions. 

"  This  is  an  action  at  law  for  the 
infringement  of  a  patent.  Pursu- 
ant to  section  870  et  seq.  of  the  Code 
of  Civil  Procedure  of  the  State  of 
New  York,  plaintiff  procured  an 
order  directing  the  examination  of 
the  defendant's  officers  before  trial, 
and  the  production  at  the  examina- 
tion of  such  books  and  papers  as 
related  to  the  issues  of  the  action. 
The  order  also  directed  such  ex- 
amination to  be  held  before  a  master 
of  the  Court,  who  was  named 
therein.  The  president  of  the  de- 
fendant. Dr.  Edmund  F.  Hanks, 
appeared  before  the  master,  in 
oberlience  to  a  master's  summons 
duly  served  upon  him,  and  also  pro- 
duced the  books  and  papers  men- 
tioned in  the  said  order.  At  the 
hearing  the  witness  Hanks  refused 
to  answer  questions  asked  by  plain- 
tiff's counsel,  acting  under  the  ad- 
vice of  his  counsel,  on  the  ground 
that  such  examination  was  illegal, 
unauthorized,  and  beyond  the 
power  of  the  master  or  the  jurisdic- 


tion of  this  Court  or  the  Judge 
granting  the  order  for  such  exami- 
nation. Upon  the  record,  a  motion 
was  made  to  require  the  witness  to 
answer. 

"Walter  D.    Edmonds,    for  the 
motion. 

"C.  K.  Offield,  opposed. 

"  Lacombe,  Circuit  Judge  (after 
stating  the  facts).  Ever  since  the 
passage  of  the  act  of  March  9,  1892, 
it  has  been  uniformly  construed  in 
this  Court  as  providing  additional 
modes  for  taking  testimony,  so  as 
to  enable  the  Federal  Courts  to 
avail  of  all  modes  prescribed  by  the 
laws  of  the  different  States  and 
adapted  to  the  several  communities 
where  the  Courts  sit.  It  is  supple- 
mentary to  section  914,  Rev.  St. 
U.  S.,  securing  a  uniformity  in  the 
mode  of  taking  proof,  which  that 
section  vras  no  doubt  intended  to 
secure,  but  which  itfaili'd  to  secure 
imder  the  interpretation  of  the  Su- 
preme Court  iu  Ex  parte  Fisk,  113 
U.  S.  713,  5  Sup.  Ct.  724,  28  L.  1117. 
I  do  not  find  in  National  Cash-Regis- 
ter Co.  V.  Leland,  37  C.  C.  A.  372, 
94  Fed.  502,  sufficient  reason  for 
reversing  former  decisions  of  this 
Court,  nor  for  declining  to  avail  of 
any  mode  of  taking  proof  which 
the  State  laws  provide.  The  prac- 
tice of  examination  before  trial 
under  the  New  York  practice  is  a 
most  wholesome  one.  It  tends  to 
simplification  of  the  trial,  and  fre- 
quently leads  to  settlement  out  of 
court.  The  examination  should 
proceed." 
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the  trial  docket  of  the  Circuit  Court  as  if  the  issue  had  been 
made  in  that  Court.^^ 

The  question  of  the  competency  of  witnesses,  upon  the  trial 
of  a  suit  removed  from  a  State  court  to  a  Circuit  Court  of  the 
United  States,  is  governed  by  the  statute  of  the  United 
States,^^  where  such  statute  is  in  conflict  with  tlie  statute  of 
the  State.^*^  A  deposition  taken  in  a  State  court  before  re- 
moval is  a  part  of  the  record  to  be  certified  to  the  Circuit 
Court/-^"  If  duly  taken  in  the  State  court,  it  may  be  intro- 
duced in  evidence  upon  a  trial  of  the  suit  in  the  Circuit  Court 
of  the  United  States  after  removal,  if  the  witness  be  then 
dead  or  otherwise  inaccessible  so  that  his  deposition  might  be 
used  if  it  had  been  taken  in  the  Circuit  Court.^^  But  if  the 
witness  be  then  living,  and  be  within  reach  of  the  process  of 
the  Circuit  Court,  and  no  cause  exists  under  the  statutes  of 
the  United  States  for  taking  and  using  his  deposition,'-^**  a  dep- 
osition taken  in  the  State  court  cannot  be  used  upon  a  tiial 
in  the  Circuit  Court,  even  if  it  might  be  used,  under  the 
same  circumstances,  upon  a  trial  in  the  State  court  from 
which  the  suit  was  removed.'^^ 


'^  Waldman  v.  Pennsylvauia  R. 
Co.,  13  Fed.  801. 

25 "In  the  Courts  of  the  United 
States  no  witness  shall  be  excluded 
in  any  action  on  account  of  color, 
or  in  any  civil  action  because  he  is 
a  party  to  or  interested  in  the  issue 
tried:  Provided,  That  in  actions  by 
or  against  executors,  administra- 
tors, or  guardians,  in  which  judg- 
ment may  be  rendered  for  or 
against  them,  neither  party  shall 
be  allowed  to  testify  against  the 
other,  as  to  any  transaction  with, 
or  statement  by,  the  testator,  intes- 
tate, or  ward,  unless  called  to  tes- 
tify thereto  by  the  opposite  party, 
or  required  to  testify  thereto  by 
the  Court.  In  all  other  respects, 
the  laws  of  the  State  in  which  tlie 
Court  is  held  shall  be  the  rules  of 
decision  as  to  the  competency  of 
witnesses    in    the    Courts   of    the 


United  States  in  trials  at  common 
law,  and  in  equity  and  admiralty." 
Rev.  St.  U.  S.,  §  858. 

2'  King  V.  Worthington,  104  U.  S. 
44,  26  L.  652. 

2^  Ante  §  181. 

-^  United  States  Life  Ins.  Co.  v. 
Ross,  42  C.  C.  A.  601,  102  Fed.  722; 

McClaskey  v.  Barr,  47  Fed.   154, 
165. 

29  Rev.  St.  U.  S.,  §§  863,  865. 

31  Texas  &  Pac.  Ry.  Co.  r.  Wilder, 
35  C.  C.  A.  105,  92  Fed.  9.53. 

Compare 

Seeley  v.  Kansas  City  Star  Co., 
71  Fed.  554, 

where  it  is  held  that  a  deposition 
tnken  in  a  suit  in  a  State  court 
afterwards  dismissed  cannot  be 
used  upon  a  trial  of  a  new  suit 
upon  the  same  cause  of  action,  be- 
gun in  the  State  court  and  removed 
to  a  Federal  Court. 
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§  209.  The  question  of  costs  is  sometimes  Importaut. — 

When  a  suit  is  removed  from  a  State  court  to  a  Circuit  Court 
of  the  United  States,  the  plaintiff  becomes  subject  to  a  rule 
of  the  latter  Court  requiring  the  execution  of  a  cost  bond.^ 
A  cost  bond  given  in  the  Circuit  Court  binds  the  surety  to 
pay  the  costs  that  have  accrued  in  the  State  court  before 
removal,  where  such  costs  are  held  taxable,^  as  well  as  those 
which  have  accrued  or  thereafter  accrue  in  the  Circuit  Court, 
Circuit  Court  of  Appeals,  or  the  Supreme  Court ;  ^  and  such 
liability  extends  not  only  to  the  surety  in  his  lifetime  but  to 
his  estate  after  his  death.*  The  plaintiff's  bond  for  costs 
given  in  the  Circuit  Court  secures  the  payment  of  costs 
made  by  him,  as  well  as  the  costs  adjudged  against  him,  but 
made  by  the  defendant.^  A  bond  for  costs  executed  by  or 
on  behalf  of  a  plaintiff  in  the  State  court  before  a  removal, 
remains  in  force  after  the  removal,  and  secures  the  costs  in 
the  Circuit  Court  of  the  United  States  to  which  the  suit  is 
removed,  as  fully  as  in  the  State  court  in  which  the  suit  was 
commenced.^ 

The  right  to  recover  costs  in  a  suit  commenced  in  a  State 
court  and  removed  to  a  Circuit  Court  of  the  United  States 
is  governed  by  the  law  of  the  State  in  which  the  suit  was 


§209. 

1  Henning  v.  Western  U.  Tel.  Co., 
40  Fed.  658; 

Sawyer  v.  Williams,  72  Fed.  296. 

aSawj-er  v.  Williams,  72  Fed. 
296. 

3  Sawyer  v.  Williams,  72  Fed.  296; 

McClaskey  v.  Barr,  79  Fed.  408, 
affirmed  as  Fewlass  v.  Keeshan,  60 
U.  S.  App.  13.3,  32  C.  C.  A.  8,  88 
Fed.  .573. 

*  Fewlass  v.  Keeshan,  60  U.  S. 
App.  133,  32  C.  C.  A.  8,  88  Fed. 
573;  s.  c,  sub  noin.  McClaskey  v. 
Barr,  79  Fed.  408. 

This  case  in  the  Circuit  Court 
and  Circuit  Court  of  Appeals  con- 
tains a  thorougli  discussion  of  the 
subject  of  cost  bonds,  tlie  extent  of 
liability,  and  the  time  .ind  manner 
of  enforcing  tlie  liability  thereon. 


Pullman's  Palace-Car  Co.  v. 
Washburn,  66  Fed.  790,  affirmed, 
sub  nom.  Washburn  v.  Pullman's 
Palace-Car  Co.,  33  U.  S.  App.  628, 
21  C.  C.  A.  598,  76  Fed.  1005, 
is  on  the  same  subject,  and  it  is 
there  held  that  the  Federal  Court 
may  enforce  the  liability  of  the 
surety  although   less  than  |2,000. 

5  Sawyer  v.  Williams,  72  Fed.  296. 

''  Pullman's  Palace-Car  Co.  v. 
Washburn,  66  Fed,  790,  affirmed, 
sub  nom.  Washburn  v.  Pullman's 
Palace-Car  Co.,  33  U.  S.  App.  628, 
21  C.  C.  A.  598,  76  Fed.  1005, 
where  the  surety  is  called  "  an  in- 
dorser  of  the  original  writ,"  and 
his  liability  enforced  by  a  writ  of 
scire  facias  against  him. 

Compare  ante  §  205,  auth.  note  13. 
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commencedJ  The  statute^  requiring  a  pliiiiitiff  to  recover 
$500,  in  an  ordinary  suit  begun  in  a  Circuit  Court,  to  recover 
costs,  and  subjecting  hiui,  in  the  discretion  of  tlie  Court,  ia 
a  judgment  for  defendant's  costs,  wliere  he  fails  to  recover 
such  sum,  has  no  application  to  a  suit  reuioved  from  a  State 
court.^ 


'"In  the  State  court,  the  plain- 
tiff, upon  the  recovery,  would  have 
been  entitled  to  his  full  costs;  and 
I  think  that  this  Court  in  this  suit 
is  bound  to  administer  the  same 
law,  as  the  party  was  entitled  to  in 
the  State  court.''  Ellis  v.  Jarvis, 
8  Fed.  Cas.  554,  3  Mason  457. 

So  say 

DeBary  v.  Carter,  42  C.  C.  A.  209, 
102  Fed.  130  (decided  upon  the 
merits,  s.  c,  41  C.  C.  A.  G77,  101 
Fed.  1006,  upon  the  authority  of 
DeBary  v.  Souer,  41  C.  C.  A.  417, 
101  Fed.  425); 

Field  V.  Schell,  9  Fed.  Cas.  23,  4 
Blatchf.  435,  17  Leg.  Int.  245; 

Howard  v.  American  Dairy  & 
Com.  Co.,  12  Fed.  Cas.  635,  10  Chi. 
Leg.  News  22,  6  Am.  Law  Rec.  193; 

Scripps  V.  Campbell,  21  Fed.  Cas. 
879,  22  Int.  Rev.  Rec.  250,  1  Mich. 
Lawy.  10,  3  Cent.  Law  J.  521. 

Some  cases  make  an  exception 
to  this  rule  where  the  State  law 
gives  costs  against  a  plaintiff — the 
prevailing  party— because  of  the 
smallness  of  his  recovery.  These 
cases  deny  a  recovery  of  costs  to 
either  party,  holding  that  plaintiff 
cannot  recover  costs  because  such 
recovery  is  denied  him  by  the  State 
law,  and  defendant  cannot  recover 
costs  because  denied  him  by  the 
act  of  Congress  as  to  costs. 

Rev.  St.  U.  S.,  §983, 
which  is  held  to  forbid  costs  to  be 
taxed  in  favor  of  any  one  but  the 
prevailing  party. 

Richtcr  v.  Magone,  47  Fed.  192; 

Ethridge  v.  Jackson,  8  Fed.  Cas. 


801,  2  Sawy.  598,  19  Int.  Rov.  Rec. 
134,  1  Am.  Law  T.  Rep.  (N.  S.)  271. 

This  exception  was  not  recog- 
nized in  Scripps  v.  Campbell,  miprn, 
where  costs  were  given,  pursuant 
to  a  State  statute,  against  a  plain- 
tiff who  had  recovered  a  small 
judgment. 

Compare  as  to  the  right  to  re- 
cover costs  in  a  suit  begun  in  a 
Circuit  Court  <)f  the  United  States: 

Jerman   v.  Stewart,  12  Fed.  :i7r, 

United  States  c.  Trcadwell,  15 
Fed.  532; 

Rentlarge  v.  Kirby,  20  Fed.  898, 
22  Blatchf.  261 ; 

Hathaway  v.  Roach,  11  Fed.  Cas. 
818,  2  Woodb.  &  M.  63; 

Costs  in  Civil  Cases,  30  Fed.  Caa. 
1058,  1  Blatchf.  652. 

In 

Sutro  V.  Simpson,  14  Fed.  370,  4 
McCr.  276, 

the  suit  was  dismissed  by  the  Cir- 
cuit Court  after  removal  for  plain- 
tiff's failure  to  file  a  cost  bond  with 
his  complaint  in  the  State  court. 

8  Rev.  St.  U.  S.,  §968. 

»  Kreager  v.  Judd,  5  Fed.  27; 

Ellis  V.  Jarvis,  8  Fed.  Cas.  554,  3 
Mason  457; 

Howard  v.  American  Dairy  & 
Com.  Co.,  12  Fed.  Cas.  635,  10  Chi. 
Leg.  News  22,  6  Am.  Law  Roc.  193; 

Scripps  V.  Campbell,  21  Fed.  Cas. 
879,  22  Int.  Rev.  Rec.  250,  1  Mich. 
Lawy.  10,  3  Cent.  Law  J.  521. 

Contra, 

Coggill  V.  Lawrence,  6  Fed.  Caa. 
7,  2  Blatchf.  304. 
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There  is  a  clear  distinction  between  the  question  as  to  the 
right  to  recover  costs,  and  the  question  as  to  what  costs  are 
taxable  under  a  judgment  for  costs.^^  The  prevailing  doc- 
trine is  that  the  costs  that  accrued  in  the  State  court  before 
removal  are  taxable  as  part  of  the  costs  upon  the  rendition 
of  a  judgment  for  costs  in  a  Circuit  Court,  as  well  as  the 
costs  taxable  under  the  statute  of  the  United  States"  that 
have  accrued  since  the  removal.12  There  are  contrary  de- 
cisions in  the  Circuit  Court  for  the  Southern  District  of  New 
York.13 

When  a  proper  petition  and  bond  have  been  filed  and  pre- 
sented to  a  State  court  in  a  removable  case,  and  it  has  thereby 
become  the  duty  of  such  State  court  to  accept  such  petition 


i<>  As  it  is  expressed  in 

Jerman  v.  Stewart,  12  Fed.  271, 
275, 

a  "  distinction  between  the  right 
to  costs  and  tlie  mere  ijiode  of  tax- 
ing them.'''' 

"  Rev.  St.  U.  S.,  §  823,  et  seq. 

12  The  earliest  reported  of  this 
class  of  cases  seems  to  be 

Wolf  V.    Connecticut   Mut.    Life 
Ins.  Co.,   30  Fed.   Cas.  406,  1  Flip. 
377,  1  Cent.  Law  J.  301, 
where  Judge  Longyear  said: 

"A  suit  removed  from  a  State 
court  comes  into  this  Court  im- 
pressed with  all  the  rights  and  liabil- 
ities of  parties  as  to  costs  which  ac- 
crued or  attached  by  the  laws  of  the 
State  while  the  suit  remained  in  the 
State  court.  Acts  of  Congress  pre- 
scribing what  costs  may  or  may  not 
be  taxed  apply  only  to  such  costs  as 
accrue  after  the  removal  has  be- 
come complete  and  this  Courtis  in- 
vested with  jurisdiction.     ,     .     . 

"  The  clerk  is  therefore  directed 
in  this,  and  all  like  cases,  to  tax  to 
the  party  recovering  costs,  all  costs 
to  which  he  would  have  been  en- 
titled under  the  State  laws,  ac- 
crued while  the  suit  remained  in 
the  State  court,  and  up  to  the  time 


the  suit  was  duly  entered  in  this 
Court." 

Subsequent  cases  asserting  the 
same  doctrine  are 

Cleaver  v.  Traders'  Ins.  Co.,  40 
Fed.  863; 

Trinidad  Asphalt  Pav.  Co.  v.  Rob- 
inson, 52  Fed.  347,  348; 

Sawyer  v.  Williams,  72  Fed.  296. 

Costs  made  by  plaintiff  in  the 
State  court  after  the  defendant  has 
petitioned  for  a  removal  are  not 
taxable  against  defendant  upon  a 
recovery  by  plaintiff  in  the  Circuit 
Court. 

Young  V.  Merchants'  Ins.  Co.,  29 
Fed.  273. 

13  In  the  earliest  one  Justice  Nel- 
son said: 

"No  costs  of  any  description 
should  be  allowed  ...  in  the 
State  court.'"  Field  y.  Schell,  9  Fed. 
Cas.  23,  4  Blatchf.  435,  17  Leg.  Int. 
245,  decided  1860. 

Others  are 

Clare  v.  National  City  Bank,  5 
Fed.  Cas.  831,  14  Blatchf.  445,  de- 
cided 1878; 

Chadbourne  v.  German-Ameri- 
can Ins.  Co.,  31  Fed.  025, 24  Blatchf. 
539,  decided  1887. 
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and  bond  and  proceed  no  further  in  such  suit,^'  the  Stjite 
court  has  no  jurisdiction  to  render  a  judgment  for  costs  there- 
after accrumg  in  the  State  court,  and  a  judgment  for  costs 
so  rendered  is  void.^^ 

§  210.  In  any  case  where  a  Circuit  Court  lias  taken 
jurisdiction  upon  removal,  the  question  of  its  .juris<ii(tion 
may  be  reviewed  upon  appeal  or  writ  of  error  afler  tiiial 
juds^ment. — The  final  judgment  of  a  Circuit  or  District  Court 
in  any  case,^  and  certain  chisses  of  interlocutory  orders,  may 
be  reviewed  upon  appeal  or  writ  of  error. 

The  judgment  of  a  Circuit  Court  of  the  United  States, 
upon  an  improper  removal  of  a  suit  from  a  State  court,  is 
not  void  collaterally,  but  only  voidable  upon  appeal  or  writ 
of  error.'-^ 

Whether  the  review  of  a  judgment  of  a  Circuit  Court  upon 
an  appeal  or  writ  of  error  shall  be  by  a  Circuit  Court  of  Ap- 
peals or  by  the  Supreme  Court,  and  whether  such  review 
shall  extend  to  the  whole  case  or  to  the  question  of  jurisdic- 
tion only,  depends  upon  the  acts  of  Congress  as  construed  by 


"  Ante  §§  8,  177. 

16  National  S.  S.  Co.  v.  Tugman, 
51  U.  S.  App.  496,  27  C.  C.  A.  110, 
82  Fed.  246,  affirming  s.  c,  67 
Fed.  16; 

Penrose  v.  Penrose,   1  Fed.  479; 

Tugman  v.  National  S.  S.  Co.,  30 
Fed.  802,  24  Blatclif.  306. 

§210. 

1  The  Paquete  Habana,  175  U.  S. 
677,  20  Sup.  Ct.  290,  44  L.  320, 
quoted  note  6  to  this  section,  which, 
in  effect,  overrules  North  Am. 
Trad.  &  Transp.  Co.  v.  Smith,  35 
C.  C.  A.  183,  93  Fed.  7. 

2Des  Moines  Nav.  &  R.  Co.  v. 
Iowa  Homestead  Co.,  123  U.  S. 
552,  8  Sup.  Ct.  217,  31  L.  202; 

Dowell  V.  Applegate,  152  U.  S. 
327,  14  Sup.  Ct.  611,  38  L.  403; 

Evers  v.  Watson,  150  U.  S.  527, 
15  Sup.  Ct.  430,  39  L.  520; 

Haug  B.  Great  Northern  R.  Co., 
42  C.  C.  A.  167,  102  Fed.  74; 


Pullman's  Palace-Car  Co.  v. 
Washburn,  06  Fed.  790; 

Dexter,  Horton  &  Co.  v.  Say- 
ward,  84  Fed.  296. 

Compare  cases  as  to  the  validity 
of  judgments  where  original  juris- 
diction was  improperly  taken: 

M'Cormick  v.  Sullivant,  10  Wheat. 
192,  6  L.  300; 

Erwin  v.  Lowry,  7  How.  172,  12 
L.  655; 

Kennedy  v.  Georgia  State  Bank, 
8  How.  580,  12  L.  1209; 

Cutler  V.  Huston,  158  U.  S.  423, 
15  Sup.  Ct.  868,  .39  L.  1040; 

Skirving  v.  National  Life  Ins. 
Co.,  19  U.  S.  App.  442,  8  C.  C.  A. 
241,  59  Fed.  742; 

Donhamr.  Springfield  Hardware 
Co.,  19  U.  S.  App.  657,  10  C.  C.  A. 
294,  62  Fed.  110; 

Rice  V.  Adler-Goldman  Com.  Co., 
36  U.  S.  App.  266,  18  C.  C.  A.  15, 
71  Fed.  151, 
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the  Courts.^  The  more  important  statutory  provisions  regu- 
lating appeals  and  writs  of  error  are  §  5  (as  amended),  §  6, 
and  amended  §  7  of  "  An  act  to  establish  Circuit  Courts  of 
Appeals  and  to  define  and  regulate  in  certain  cases  the  juris- 
diction of  the  Courts  of  the  United  States,  and  for  other  pur- 
poses," approved  March  3, 1891.*  These  sections  are  quoted 
in  a  foot-note.^     This  act  created  "  a  new  and  complete  scheme 


Contra, 

Moore  v.  Edgefield,  32  Fed.  498. 

3  The  appellate  jurisdiction  is  not 
regulated  by  the  Constitution,  but 
by  legislation. 

Ante  §  3. 

4  26  St.  L.  826,  1  Supp.  Rev.  St. 
U.  S.  (2  Ed.)  901. 

^"Sec.  5.  That  appeals  or  writs 
of  error  may  be  taken  from  the  Dis- 
trict Courts  or  from  the  existing 
Circuit  Courts  direct  to  the  Su- 
preme Court  in  the  following  cases: 

"  In  any  case  in  which  the  juris- 
diction of  the  Court  is  in  issue;  in 
such  cases  the  question  of  jurisdic- 
tion alone  shall  be  certified  to  the 
Supreme  Court  from  the  Court  be- 
low for  decision. 

"From  the  final  sentences  and 
decrees  in  prize  causes. 

"In  cases  of  conviction  of  a 
capital  [or  otherwise  infamous] 
crime. 

"In  any  case  that  involves  the 
construction  or  application  of  the 
Constitution  of  the  United  States. 

"In  any  case  in  which  the  Con- 
stitutionality of  any  law  of  the 
United  States,  or  the  validity  or 
construction  of  any  treaty  made 
under  its  authority,  is  drawn  in 
question. 

"In  any  case  in  which  the  con- 
stitution or  law  of  a  State  is  claimed 
to  be  in  contravention  of  the  Con- 
stitution of  the  United  States. 

"  Nothing  in  this  act  shall  affect 
the  jurisdiction   of    the   Supreme 


Court  in  cases  appealed  from  the 
highest  court  of  a  State,  nor  the 
construction  of  the  statute  provid- 
ing for  review  of  such  cases." 

Congress  amended  §  5,  by  striking 
out  the  words  "or  otherwise  in- 
famous," enclosed  in  brackets  in 
italics  in  clause  3  as  printed  above, 
by  "  An  Act  To  withdraw  from  the 
Supreme  Court  jurisdiction  of  crim- 
inal cases  not  capital  and  confer  the 
same  on  the  Circuit  Courts  of  Ap- 
peals," approved  Jan.  20,  1897,  "  so 
that  the  same  will  read  'in  cases 
of  conviction  of  a  capital  crime;' 
and  that  appeals  or  writs  of  error 
may  be  taken  from  the  District 
Courts  or  Circuit  Courts  to  the 
proper  Circuit  Court  of  Appeals  in 
cases  of  conviction  of  an  infamous 
crime  not  capital."  29  St.  L.  492, 
2  Supp.  541,  §1. 

This  act  is  not  as  broad  as  its 
title.  Notwithstanding  this  amend- 
ment, a  criminal  case  not  falling 
within  clause  3  of  §  5  as  amended, 
but  falling  within  either  of  the 
other  clauses  of  such  section,  may 
be  taken  by  writ  of  error  directly 
from  the  trial  Court  to  the  Supreme 
Court. 

Motes  V.  United  States,  178  U.  S. 
458,  20  Sup.  Ct.  993,  44  L.  1150. 

A  crime  which  may  be  punished 
with  death  is  a  capital  crime,  and 
the  Supreme  Court  has  jurisdiction 
although  the  punishment  actually 
adjudged  is  imprisonment  or  some 
other  alternative  punishment. 
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of  appellate  jurisdiction ;"  "^  it  "provides  for  the  distribution 


Fitzpatrick  v.  United  States,  178 
U.  S.  304,  20  Sup.  Ct.  944,  44  L. 
1078; 

Good  Shot  V.  United  States,  179 
U.  S.  87,  21  Sup.  Ct.  33,  45  L.  — ; 
s.  c,  —  C.  C.  A.  — ,  104  Fed.  257. 

"Sec.  6.  That  the  Circuit  Courts 
of  Appeals  established  by  this  act 
shall  exercise  appellate  jurisdiction 
to  review  by  appeal  or  by  writ  of 
error  final  decision  in  the  District 
Court  and  the  existing  Circuit 
Courts  in  all  cases  other  than  those 
provided  for  in  the  preceding  sec- 
tion of  this  act,  unless  otherwise 
provided  by  law, 

"And  the  judgments  or  decrees 
of  the  Circuit  Courts  of  Appeals 
shall  be  final  in  all  cases  in  which 
the  jurisdiction  is  dependent  en- 
tirely upon  the  opposite  parties  to 
the  suit  or  controversy,  being  aliens 
and  citizens  of  the  United  States 
or  citizens  of  different  States ;  also 
in  all  cases  arising  under  the  pat- 
ent laws,  under  the  revenue  laws, 
and  under  the  criminal  laws  and  in 
admiralty  cases, 

"Excepting  that  in  every  such 
subject  within  its  appellate  juris- 
diction the  Circuit  Court  of  Ap- 
peals at  any  time  may  certify  to 
the  Supreme  Court  of  the  United 
States  any  questions  or  propositions 
of  law  concerning  which  it  desires 
the  instruction  of  that  Court  for  its 
proper  decision. 

"And  thereupon  the  Supreme 
Court  may  either  give  its  instruc- 
tion on  the  questions  and  proposi- 
tions certified  to  it,  which  shall  be 
binding  upon  the  Circuit  Courts  of 
Appeals  in  such  case,  or  it  may  re- 
quire that  the  whole  record  and 
cause  may  be  sent  up  to  it  for  its 
consideration,  and  thereupon  shall 


decide  the  whole  matter  in  contro- 
versy in  the  same  manner  as  if  it 
had  been  brought  there  for  review 
by  writ  (jf  error  or  appeal. 

"  And  excepting  also  that  in  any 
such  case  as  is  hereinbefore  made 
fiiKil  in  the  Circuit  Court  of  Ap- 
peals it  shall  be  competent  for  the 
Supreme  Court  to  require,  by  cer- 
tiorari or  otherwise,  any  such  case 
to  be  certified  to  the  Supreme  Court 
for  its  review  and  determination 
with  the  same  power  and  authority 
in  the  case  as  if  it  had  been  carried 
by  appeal  or  writ  of  error  to  the 
Supreme  Court. 

"In  all  cases  not  hereinbefore,  in 
this  section,  made  final  there  shall 
be  of  right  an  appeal  or  writ  of 
error  or  review  of  the  case  by  the 
Supreme  Court  of  the  United  States 
where  the  matter  in  controversy 
shall  exceed  one  thousand  dollars 
besides  costs. 

"But  no  such  appeal  shall  be 
taken  or  writ  of  error  sued  out  un- 
less within  one  year  after  the  entry 
of  the  order,  judgment,  or  decree 
sought  to  be  reviewed." 

Sec.  7  was  amended  Feb.  18,  1895, 
28  St.  L.  666,  2  Supp.  376,  and 
again  amended  June  6,  1900,  31  St. 
L.  660,  Session  Laws  660,  so — 

"  That  where,  upon  a  hearing  in 
equity  in  a  District  Court  or  in  a 
Circuit  Court,  or  by  a  Judge  thereof 
in  vacation,  an  injunction  shall  be 
granted  or  continued  or  a  receiver 
appointed,  by  an  interlocutory  or- 
der or  decree,  in  a  cause  in  which 
an  appeal  from  a  final  decree  may 
be  taken  under  the  provisions  of 
this  act  to  the  Circuit  Court  of 
Appeals,  an  appeal  may  be  taken 
from  such  interlocutory  order  or 
decree  granting  or  continuing  such 


6  For  note  6,  see  p.  674. 
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of  the  entii-e  appellate  jurisdiction  of  our  National  judicial 


injunction  or  appointing  such 
receiver  to  the  Circuit  Court  of 
Appeals," — under  regulations  pre- 
scribed. 

6  The  Paquete  Habana,  175  U.  S. 
677,  20  Sup.  Ct.  290,  44  L.  320, 
where   the   scheme   of   the  act  is 
thus  explained: 

"  By  that  act,  as  this  Court  has 
declared,  the  entire  appellate  juris- 
diction from  the  Circuit  and  Dis- 
trict Courts  of  the  United  States 
was  distributed,  '  according  to  the 
scheme  of  the  act,'  between  this 
Court  and  the  Circuit  Courts  of 
Appeals  thereby  established,  '  by 
designating  the  classes  of  cases' 
of  which  each  of  these  Courts  was 
to  have  final  jurisdiction.  McLish 
V.  Roff,  141  U.  S.  661,  666,  12  Sup. 
Ct.  118,  35  L.  803,  894;  American 
Constr.  Co.  v.  .Jacksonville,  T.  & 
K.  W.  R.  Co.,  148  U.  S.  372,  382, 
13  Sup.  Ct.  758,  37  L.  486,  490; 
Carey  v.  Houston  &  T.  C.  R.  Co., 
150  U.  S.  170,  179,  14  Sup.  Ct.  63, 
37  L.  1041,  1043. 

"  The  intention  of  Congress,  by 
the  act  of  1891,  to  make  the  nature 
of  the  case,  and  not  the  amount  in 
dispute,  the  test  of  the  appellate 
jurisdiction  of  this  Court  from  the 
District  and  Circuit  Courts,  clearly 
appears  upon  examination  of  the 
leading  provisions  of  the  act. 

"Section  4  provides  that  no  ap- 
peal, whether  by  writ  of  error  or 
otherwise,  shall  hereafter  be  taken 
from  a  District  Court  to  a  Circuit 
Court;  but  that  all  appeals,  by 
writ  of  error  or  otherwise,  from 
the  District  Courts,  '  shall  only  be 
subject  to  review  '  in  this  Court  or 
in  the  Circuit  Court  of  Appeals  '  as 
is  hereinafter  provided,'  and  '  the 
review  by  appeal,  by  writ  of  error, 
or  otherwise  '    from    the    Circuit 


Courts,  '  shall  be  had  only  '  in  this 
Court  or  in  the  Circuit  Court  of 
Appeals,  '  according  to  the  provi- 
sions of  this  act  regulating  the 
same.' 

"  Section  5  provides  that  '  ap- 
peals or  writs  of  error  may  be 
taken  from  the  District  Courts,  or 
from  the  existing  Circuit  Courts, 
direct  to  the  Supreme  Court,  in 
the  following  cases:' 

"  First.  '  In  any  case  in  which 
the  jurisdiction  of  the  Court  is  in 
issue;  in  such  cases  the  question 
of  jurisdiction  alone  shall  be  certi- 
fied to  the  Supreme  Court  from  the 
Court  below  for  decision.'  This 
clause  includes  'any  case,'  without 
regard  to  amount,  in  which  the 
jurisdiction  of  the  Court  below  is 
in  issue;  and  differs  in  this  respect 
from  the  act  of  1889,  above  cited, 
"  Second.  '  From  the  final  sen- 
tences and  decrees  in  prize  causes.' 
This  clause  includes  the  whole 
class  of  '  the  final  sentences  and 
decrees  in  prize  causes,'  and  omits 
all  provisions  of  former  acts  re- 
garding amount  in  controversy,  or 
certificate  of  a  District  Judge. 

"Third.  '  In  cases  of  conviction 
of  a  capital  or  otherwise  infamous 
crime.'  This  clause  looks  to  the 
nature  of  the  crime,  and  not  to  the 
extent  of  the  punishment  actually 
imposed.  A  crime  which  might 
have  been  punished  by  imprison- 
ment in  a  penitentiary  is  an  in- 
famous crime,  even  if  the  sentence 
actually  pronounced  is  of  a  small 
fine  only.  Ex  parte  Wilson,  114 
U.  S.  417,  426,  5  Sup.  Ct.  935,  29  L. 
89,  92.  Consequently,  such  a  sen- 
tence for  such  a  crime  was  subject 
to  the  appellate  jurisdiction  of 
this  Court,  under  this  clause,  until 
this  jurisdiction,  so  far  as  regards 
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system,  between  the  Supreme  Court  of  the  United  States  and 


crimes,  not  capital,  was  transferred 
to  the  Circuit  Court  of  Appeals  by 
the  act  of  January  20,  1897,  chap. 
68.     29  Stat,  at  L.  492,  2  Supp.  541. 

"  Fourth.  '  In  any  case  that  in- 
volves the  construction  or  applica- 
tion of  the  Constitution  of  the 
United  States.' 

"Fifth.  'In  any  case  in  which  the 
Constitutionality  of  any  law  of  the 
United  States,  or  the  validity  or 
construction  of  any  treaty  made 
under  its  authority,  is  drawn  iu 
question.' 

"Sixth.  'In  any  case  in  which 
the  constitution  or  law  of  a  State 
is  claimed  to  be  in  contravention 
of  the  Constitution  of  the  United 
States.' 

"  Each  of  these  last  three  clauses, 
again,  includes  'any  case'  of  the 
class  mentioned.  They  all  relate 
to  what  are  commonly  called  Fed- 
eral questions,  and  cannot  reasona- 
bly be  construed  to  have  intended 
that  the  appellate  jurisdiction  of 
this  Court  over  such  questions 
should  be  restricted  by  any  pecu- 
niary limit, — especially  in  their  con- 
nection with  the  succeeding  sen- 
tence of  the  same  section:  '  Noth- 
ing in  this  act  shall  affect  the  juris- 
diction of  the  Supreme  Court  in 
cases  appealed  from  the  highest 
court  of  a  State,  nor  the  construc- 
tion of  the  statute  providing  for 
review  of  such  cases.'  Writs  of 
error  from  this  Court  to  review  the 
judgments  of  the  highest  court  of 
a  State  upon  such  questions  have 
never  been  subject  to  any  pecuniary 
limit.  Act  of  September  24,  1789, 
chap.  20,  §  25,  1  Stat,  at  L.  73,  85; 
Buel  V.  Van  Ness,  8  Wheat.  312,  5 
L.  624;  act  of  February  5,  1867, 
chap.  28,  §  2,  14  Stat,  at  L.  385,  386; 
Rev.  Stat.,  §  709. 


"  By  §  6  of  the  act  of  1891  tliis 
Court  is  relieved  of  nuich  of  tlio 
appellate  juiisdiction  th;it  it  liad 
before;  the  appellate  jurisdiction 
from  the  District  and  Circuit 
Courts  'in  all  cases  other  tlian 
those  provided  for  in  the  preced- 
ing section  of  this  act,  unless  other- 
wise provided  by  law,'  is  vested  in 
the  Circuit  Court  of  Appeals;  and 
its  decisions  in  admiralty  cases,  as 
well  as  in  cases  arising  under  tlie 
criminal  laws,  and  in  certain  other 
classes  of  cases,  are  made  final, 
except  that  that  Court  may  certify 
to  this  Court  questions  of  law,  and 
that  this  Court  may  order  up  the 
whole  case  by  writ  of  cartiorari. 
It  is  settled  that  the  words  '  unless 
otherwise  provided  bylaw,'  in  this 
section,  refer  only  to  provisions  of 
the  same  act,  or  of  contemporane- 
ous or  subsequent  acts,  and  do  not 
include  provisions  of  earlier  stat- 
utes. Lau  Ow  Bew  v.  United 
States,  144  U.  S.  47,  57,  12  Sup.  Ct 
157,  36  L.  340,  343 ;  Hubbard  c.  Soby, 
146  U.  S.  56,  13  Sup.  Ct.  13,  36  L.  886 ; 
American  Constr.  Co.  v.  Jackson- 
ville, T.  &  K.  W.  R.  Co.,  148  U.  S. 
372,  383,  13  Sup.  Ct.  758,  37  L.  486, 
491. 

"  The  act  of  1891  nowhere  im- 
poses a  pecuniary  limit  upon  the  ap- 
pellate jurisdiction,  either  of  tiiis 
Court  or  of  the  Circuit  Court  of 
Appeals,  from  a  District  or  Circuit 
Court  of  the  United  States.  The 
only  pecuniary  limit  imposed  is 
one  of  $1,000  upon  the  appeal  to 
this  Court  of  a  case  which  has  been 
once  decided  on  appeal  in  the  Cir- 
cuit Court  of  Appeals,  and  in  which 
the  judgment  of  that  Court  is  not 
made  final  by  §  6  of  the  act."' 
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the  Circuit  Court  of  Appeals,  therein  established,  by  desig- 
nating the  classes  of  cases  in  respect  of  which  each  of  those 
two  Courts  shall  respectively  have  final  jurisdiction."  ^ 

In  those  cases  where,  after  final  judgment,  the  whole  case 
may  be  taken  to  a  Circuit  Court  of  Appeals  under  §  6  of  the 
act  creating  the  Circuit  Courts  of  Appeals,  the  defeated 
party  may,  at  his  election,  take  the  case  to  the  Supreme  Court, 
under  §5,  cl.  1,  upon  the  question  of  jurisdiction  only,  if  the 
jurisdiction  was  in  issue,  and  was  decided  against  him.^     In 


7McLish  V.  Roff,  141  U.  S.  661,  12 
Sup.  Ct.  118,  35  L.  893. 

8McLish  V.  Roff,  141  U.  S.  661,  12 
Sup.  Ct.  118,  35  L.  893; 

Maynard  v.  Hecht,  151  U.  S.  324, 
14  Sup.  Ct.  353,  38  L.  179; 

United  States  v.  Jahn,  155  U.  S. 
109,  15  Sup.  Ct.  39,  39  L.  87,  quoted 
note  36,  to  this  section; 

Wetraore  v.  Rymer,  169  U.  S.  115, 
18  Sup.  Ct.  293,  42  L.  682. 

An  exception  to  the  rule  that  a 
defeated  party  may  take  the  whole 
case  to  the  Circuit  Court  of  Ap- 
peals or  to  the  Supreme  Court  upon 
the  question  of  jurisdiction,  as  he 
may  elect,  exists  where  the  only 
question  in  the  case  is  the  question 
of  jurisdiction;  in  such  cases  the 
Supreme  Court  may  take  appellate 
jurisdiction,  but  the  Circuit  Court 
of  Appeals  cannot  do  so. 

Davis  &  R.  Bldtj.  &  Mfg.  Co.  v. 
Barber,  18  U.  S.  App.  476,  9  C.  C. 
A.  79,  60  Fed.  465 ; 

Cabot  V.  McMaster,  24  U.  S.  App. 
571,  13  C.  C.  A.  39,  65  Fed.  533; 

The  Alliance,  44  U.  S.  App.  52, 
17  C.  C.  A.  124,  70  Fed.  273; 

The  Annie  Faxon,  59  U.  S.  App. 
421,  31  C.  C.  A.  325,  87  Fed.  961; 

Evans-Snider-Buel  Co.  v.  McCas- 
kill,  41  C.  C.  A.  577,  101  Fed.  058 
(quoting  United  States  v.  Jahn,  155 
U.  S.  109,  15  Sup.  Ct.  39,  39  L.  87, 
quoted  in  note  36  to  this  section, 
and  overruling,  in  effect,  Crabtree 


».  Madden,  12  U.  S.  App.  159,  4  C. 
C.  A.  408,  54  Fed.  426); 

Dudley  v.  Lake  County,  —  C.  0. 
A.  — ,  103  Fed.  209; 

United  States  v.  Sutton,  2  C.  C. 
A.  115,  47  Fed.  129. 
Compare 

Coler  V.  Grainger  County,  43  U.  S. 
App.  252, 20  C.  C.  A.  267,  74  Fed.  16; 
The  Presto,  35  C.  C.  A.  394,  93 
Fed.  522. 

It  is  held,  however,  that  an  ap- 
peal under  §  7  may  be  taken  to  the 
Circuit  Court  of  Appeals  from  an 
interlocutory  order,  "although 
such  appeal  raises  only  the  question 
of  jurisdiction." 

Re  Tampa  Suburban  R.  Co.,  168 
U.  S.  583,  18  Sup.  Ct.  177,  42  L.  589; 

Lake  Nat.  Bank  v.  Wolfeborough 
Sav.  Bank,  33  U.  S.  App.  734,  24 
C.  C.  A.  195,  78  Fed.  517. 

The  question  whether  jurisdic- 
tion of  a  suit  should  be  taken  at 
law  or  in  equity  is  not  one  which 
can  be  certified  to  the  Supreme 
Court  under  §  5,  cl.  1. 

Smith  V.  McKay,  101  U.  S.  355,  16 
Sup.  Ct.  490,  40  L.  731 ; 

Blythe  Co.  v.  Blythe,  172  U.  S. 
644,  19  Sup.  Ct.  873,  43  L.  1183; 

Blythe  v.  Hinckley,  173  U.  S.  501, 
19  Sup.  Ct.  497,  43  L.  783; 

United  SUtes  v.  Swan,  31  U.  S. 
App.  112,  13  C.  C.  A.  77,  65  Fed.  647. 

A  question  of  jurisdiction  which 
may  be  certified  to  the   Supreme 
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all  cases  taken  to  the  Supreme  Court  under  §  5,  except  under 
the  first  clause  thereof,  that  Court  luis  jurisdiction  of  the 
whole  case — of  all  questions  arising  therein,  whether  of  ju- 
risdiction or  of  the  merits.^ 

The  appellate  jurisdiction  of  the  Supreme  Court  is  held  in 
several  cases  decided  by  the  Circuit  Courts  of  Api)eals  to 
be  exclusive  of  that  of  the  Circuit  Courts  of  Appeals  in  all 
cases  where  there  is  a  right  to  a  review  of  the  whole  case 
by  the  Supreme  Court. ^'^    Recent  cases  in  the  Supreme  Court 


court  is  a  question  aslo  the  jurisdic- 
tion of  the  Circuit  Court  over  that 
particular  case  and  not  a  question 
of  its  jurisdiction  over  some  prior 
case,  arising  collaterally. 

Carey  r.  Houston  &  T.  C.  R.  Co., 
150  U.  S.  170,  14  Sup.  Ct.  63,  37  L. 
1041;  s.  0.,  161  U.  S.  115,  16  Sup. 
Ct.  537,  40  L.  638; 

Ex  parte  Lennon,  150  U.  S.  393, 
14  Sup.  Ct.  123,  37  L.  1120. 

Compare 

Turner  v.  Farmers'  Loan  &  T. 
Co.,  106  U.  S.  552,  1  Sup.  Ct.  519, 
27  L.  273. 

^Horner  v.  United  States,  143 
U.  S.  570,  12  Sup.  Ct.  522,  36  L. 
266; 

Chappell  V.  United  States,  160 
U.  S.  499,  16  Sup.  Ct.  397,  40  L. 
510; 

Robinson  v.  Caldwell,  165  U.  S. 
359,  17  Sup.  Ct.  343,  41  L.  745; 

Penn  Mut.  Life  Ins.  Co.  v.  Aus- 
tin, 168  U.  S.  685,  18  Sup.  Ct.  223, 
42  L.  626; 

Holder  v.  Aultraan,  Miller  & 
Co.,  169  U.  S.  81,  18  Sup.  Ct.  269, 
42  L.  669; 

Holt  V.  Indiana  Mfg.  Co.,  176 
U.  S.  68,  20  Sup.  Ct.  272,  44  L.  374. 

1^  Hamilton  v.  Brown,  2  U.  S. 
App.  540,  3  C.  C.  A.  639,  53  Fed. 
753; 

Stokes  V.  United  States,  23  U.  S. 
App.  289,  9  C.  C.  A.  152,  60  Fed. 
597; 


Macon  v.  Georgia  Packing  Co., 
13  U.  S.  App.  592,  9  C.  C.  A.  202, 
60  Fed.  781; 

Hastings  u.  Ames,  32  U.  S.  App. 
485,  15  C.  C.   A.  G-'8,  68  Fed.  726; 

Barr  v.  New  Brunswick,  39  U.  S. 
App.  187,  19  C.  C.  A.  71,  72  Fed. 
689; 

Westerly  v.  Westerly  Water- 
works, 33  U.  S.  App.  723,  22  C.  C. 
A.  278,  76  Fed.  467; 

Holt  V.  Indiana  Manuf'g  Co., 
46  U.  S.  App.  717,  25  C.  C.  A.  .301, 
80  Fed. 1; 

Indianapolis  v.  Central  Trust 
Co.,  53  U.  S.  App.  658,  27  C.  C.  A. 
580,  83  Fed.  529; 

Pauley  Jail  BIdg.  &  Mfg.  Co.  v. 
Crawford  County,  56  U.  S.  App. 
53,  28  C.  C.  A.  570,  84  Fed.  9-12; 

Wrightman  v.  Boone  County,  60 
U.  S.  App.  100,  31  C.  C.  A.  570,  88 
Fed.  435; 

Staffords  v.  King,  61  U.  S.  App. 
487,  32  C.  C.   A.  536,  90  Fed.  130; 

Illinois  Cent.  R.  Co.  v.  Adanis, 
35  C.  C.  A.  635,  03  Fed.  852; 

Davis  V.  Burke,  38  C.  C.  A.  299, 
97  Fed.  501 ; 

J.  C.  Hubinger  Co.  r.  Quincy 
Horse  Rail- Way  &  C.  Co.,  39  C.  C. 
A.  336,  98  Fed.  897; 

Dawson  v.  rolunibia  Ave.  S.-F., 
S.-D.,  T.  &  T.  Co.,  42  C.  C.  A. 
258,  102  Fed.  200. 

A  writ  of  error  was  refused  by  a 
Circuit  Court  in 
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have  very  materially  modified  these  cases,  in  effect  overrul- 
ing many  of  them.  The  Supreme  Court  cases  decide  that 
under  the  fourth,  fifth,  and  sixth  clauses  of  §  5,  the  defeated 
party  may  take  the  whole  case,  either  to  the  Supreme  Court 
or  to  the  Circuit  Court  of  Appeals,  at  his  election,  if  the 
suit  embraces  matters  which,  if  standing  alone,  would  carr)'- 
the  case  to  the  Supreme  Court,  and  other  matters  which,  if 
standing  alone,  would  carry  the  case  to  the  Circuit  Court  of 
Appeals.^i 

One  party  may  take  the  whole  case  to  the  Circuit  Court 
of  Appeals  and  the  other  party  take  to  the  Supreme  Court 
the  question  of  jurisdiction  only.^^  Where  the  defendant 
contests  the  jurisdiction,  but  it  is  upheld,  and  the  defendant 
wins  upon  the  merits,  the  plaintiff  must,  if  he  seeks  a  review 
of  the  judgment,  take  the  case  to  the  Circuit  Court  of  Ap- 
peals, if  it  falls  within  §  6;  he  cannot  take  it  to  the  Supreme 
Court  upon  the  question  of  jurisdiction,  for  he  made  no  such 
issue  in  the  Circuit  Court.^^  Ordinarily  the  same  party  is 
not  entitled  to  take  a  case  to  both  the  Supreme  Court  and 
to  a  Circuit  Court  of  Appeals,  but  must  elect  between  the 


United  States  v.  Sutton,  2  C.  C. 
A.  115,  47  Fed.  129. 

II  In 

Carter  v.  Roberts,  177  U.  S.  496, 
20  Sup.  Ct.  713,  44  L.  861, 
under  clause  4,  the  Court  said: 

"When  cases  arise  which  are 
controlled  by  the  construction  or 
application  of  the  Constitution  of 
the  United  States,  a  direct  appeal 
lies  to  this  Court,  and  if  such  cases 
are  carried  to  the  Circuit  Courts 
of  Appeals,  those  Courts  may  de- 
cline to  take  jvn-isdiction,  or  where 
such  construction  or  application  is 
involved  with  other  questions,  may 
certify  the  Constitutional  question 
and  afterwards  proceed  to  judg- 
ment, or  may  decide  the  whole 
case  in  the  first  instance." 

This  doctrine  is  foreshadowed, 
but  not  directly  asserted,  in  a  case 
under  clause  5: 


Robinson  v.  Caldwell,  165  U.  S. 
359,  17  Sup.  Ct.  343,  41  L.  745. 

In 

Cincinnati,  H.  &  D.  K.  Co.  v. 
Thiebaud,  177  U.  S.  615,  20  Sup. 
Ct.  822,  44  L.  911, 
under  clause  6,  the  Court  substan- 
tially repeated  what  is  quoted 
above  from  Carter  v.  Roberts,  which 
case  is  there  approved,  and  added : 

"The  whole  case  was  open  on 
each  writ  for  review  on  the  merits." 

12  Northern  Pacific  R.  Co.  v.  Glas- 
pell,  4  U.  S.  App.  238,  1  C.  C.  A. 
327,  49  Fed.  482,  approved  by  Su- 
preme Court  in  United  States  v. 
Jahn,  155  U.  S.  109,  15  Sup.  Ct.  39, 
39  L.  87. 

13  United  States  Freehold  Land 
&  Em.  Co.  V.  Gallegos,  61  U.  S. 
App.  13,  32  C.  C.  A.  470,  89  Fed. 
769,  quoting  the  second  point  from 
United  States  V.  Jahn,  155  U.  S.  109, 
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two  ill  cases  of  which  both  Courts  have  appeUate  jurisdic- 
tion.^^ 

Upon  the  hearing  of  an  appeal  or  writ  of  error  upon  the 
whole  case,  the  foremost  and  paramount  question,  either  in 
the  Supreme  Court  or  a  Circuit  Court  of  Appeals,  is  the  ques- 
tion of  jurisdiction :  First,  the  jurisdiction  of  the  Su[)reine 
Court  or  Circuit  Court  of  Appeals  to  entertain  the  appeal  or 
writ  of  error ;  and  second,  the  jurisdiction  of  the  Court  be- 
low over  the  action.  This  doctrine  was  estaljlished  by  the 
Supreme  Court  at  an  early  date,i^  and  has  been  steadily  ad- 


15  Sup.  Ct.  39,  39  L.  87,  quoted  in 
note  36  to  this  section. 

""When  that  [final]  judgment 
is  rendered,  the  party  against  whom 
it  is  rendered  must  elect  whether 
he  will  take  his  writ  of  error  or 
appeal  to  the  Supreme  Court  upon 
the  question  of  jurisdiction  alone, 
or  to  the  Circuit  Court  of  Appeals 
upon  the  whole  case."  McLish  v. 
Roff,  141  U.  S.  661,  12  Sup.  Ct.  118, 
35  L.  893. 

This  is  followed  in 

United  States  v.  Jahn,  155  U.  S. 
109,  15  Sup.  Ct.  39,  39  L.  87; 

Baltimore  &  O.  R.  Co.  y.  Meyers, 
18  U.  S.  App.  569,  10  C.  C.  A.  485, 
62  Fed.  367, 
and  in  other  cases. 

"  The  parties  lost  their  right  to 
appeal  to  the  Supreme  Court  on 
the  question  of  jurisdiction  by 
their  appeal  to  the  Circuit  Court 
of  Appeals."  Continental  Trust 
Co.  V.  Toledo,  St.  L.  &  K.  C.  R. 
Co.,  99  Fed.  177,  180. 

Where  a  defeated  party  has 
taken  the  whole  case  by  writ  of 
error  or  appeal  to  the  Circuit  Court 
of  Appeals,  he  is  not  entitled  to 
take  it  also  to  the  Supreme  Court 
while  it  is  pending  undetermined 
in  the  Circuit  Court  of  Appeals. 

Columbus  Construction  Co.  v. 
Crane  Co.,  174  U.  S.  600,  19  Sup. 
Ct.  721,  43  L.  1102; 


Cincinnati,  H.  &  D.  R.  Co.  v. 
Thiebaud,  177  U.  S.  615,  20  Sup. 
Ct.  822,  44  L.  911. 

Compare 

Robinson  v.  Caldwell,  165  U.  S. 
359,  17  Sup.  Ct.  343,  41  L.  745; 

Carter  v.  Roberts,  177  U.  S.  496, 
20  Sup.  Ct.  713,  44  L.  861. 

If  the  appeal  or  writ  of  error  is 
dismissed  for  want  of  jurisdiction 
by  the  Circuit  Court  of  Appeals, 
the  whole  case  may  then  be  taken 
to  the  Supreme  Court — if  the  time 
(two  years)  allowed  by  law  there- 
for has  not  expired. 

Holt  V.  Indiana  Mfg.  Co.,  170  U. 
S.  68,  20  Sup.  Ct.  272,  44  L.  374. 

It  is  held,  however,  that  where  a 
party  is  uncertain  whether  the 
whole  case  should  be  taken  to  the 
Supreme  Court  or  to  the  Circuit 
Court  of  Appeals,  he  may  take  it 
first  to  the  Supreme  Court,  and 
then  to  the  Circuit  Court  of  Ap- 
peals, and  the  latter  Court  will  not 
act  upon  the  case  until  the  Su- 
preme Court  has  determined  whiclj 
Court  has  appellate  jurisdiction 
of  it. 

Pullman's  Palace-Car  Co.  r.  Cen- 
tral Transp.  Co.,  171  U.  S.  138,  18 
Sup.  Ct.  808,  43  L.  108;  s.  c,  39 
U.  S.  App.  307,  22  C.  C.  A.  246.  76 
Fed.  401;  s.  c,  57  U.  S.  App.  284, 
27  C.  C.  A.  389,  83  Fed.  1. 

15  In 
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hered  to  ever  since. ^'^  Either  party  may  assign  as  error  that 
the  Circuit  Court  had  no  jurisdiction,  ^''  even  a  plaintiff  wlio 
has  invoked  the  original  jurisdiction  of  the  lower  Court, ^^  or 
a  defendant  who  has  removed  a  suit  to  a  Circuit  Court  from 
a  State  court.^^  The  Supreme  Court  or  Circuit  Court  of  Ap- 
peals will  take  notice  of  a  want  of  jurisdiction  of  the  trial 
Court  on  its  own  motion,  where  the  question  is  not  presented 


Capron  v.  Van  Noorden,  2  Cianch 
126,  2  L.  229,  decided  in  1804, 
a  case  begun  in  the  Circuit  Court, 
the  judgment  of  the  Circuit  Court 
upon  the  merits  in  favor  of  the  de- 
fendant was  reversed,  upon  an  error 
assigned  by  the  plaintiff,  for  want 
of  jurisdiction  of  the  Circuit  Court; 
and  in 

Diggs  V.  Wolcott  4  Cranch  179, 
2  L.  587,  decided  in  1807, 
the  decree  of  the  Circuit  Court,  in 
a  case  removed  from  a  State  court 
by  defendants,  was  reversed  for 
want  of  jurisdiction  of  the  Cir- 
cuit Court,  upon  the  Supreme 
Court's  own  motion,  on  the  appeal 
of  the  defendants  on  the  merits. 

1^  The  question  is  carefully  con- 
sidered and  thoroughly  reviewed 
by  the  Supreme  Court  in 

Manafield,  C.  <fe  L.  M.  R.  Co.  v. 
Stoan,  111  U.  S.  379,  4  Sup.  Ct.  510, 
28  L.  462; 

and  the  doctrine  of  the  text  was 
asserted  in  the  much  more  recent 
cases  of 

Chappell  V.  United  States,  160 
U.  S.  499,  16  Sup.  Ct.  397,  40  L. 
510; 

Reliable  Incubator  &  B.  Co.  i\ 
Stahl,— C.  C.  A.—,  105  Fed.  663, 
where  a  judgment  for  plaintiff  was 
reversed  for  want  of  jurisdiction, 
the  main  averments  of  the  declara- 
tion counting  upon  a  breach  of  con- 
tract of  license,  while  jurisdicticm 
was  sought  to  be  based  upon  the 
patent-right    laws   under     certain 


minor  averments  of   the    declara- 
tion. 

The  case  of 

Coe  Brass  Mf'g  Co.  v.  Savlik,  35 
C.  C.  A.  390,  93  Fed.  519, 
seems  to  stand  alone  in  declaring 
that  a  Circuit  Court  of  Appeals  can- 
not "adjudge  whether  the  Court 
below  erroneously  determined  that 
it  had  jurisdiction  of  the  action." 

Upon  the  hearing  of  an  appeal 
from  an  interlocutory  order,  the 
Circuit  Court  of  Appeals,  in  its  dis- 
creticm,  may  decline  to  pass  upon  a 
grave  and  doubtful  question  of  ju- 
risdiction, and  reserve  the  question 
of  the  jurisdiction  of  the  Circuit 
Court  for  hearing  upon  appeal  from 
the  final  judgment. 

Carson  v.  Combe,  52  U.  S.  App. 
622,  29  C.  C.  A.  660,  86  Fed.  202. 

1'  Bors  V.  Preston,  111  U.  S.  252, 
4  Sup.  Ct.  407,  28  L.  419; 

Barth  v.  Coler,  19  U.  S.  App.  646, 

9  C.  C.  A.  81,  60  Fed.  466. 

1^  Capron  v.  Van  Noorden,  2 
Cranch  126,  2  L.  229; 

Smith  V.  Fifield,  63  U.  S.  App. 
531,  33  C.  C.  A.  681,  91  Fed.  561. 

19  Graves  v.  Corbin,  132  U.  S.  571, 

10  Sup.  Ct.  196,  33  L.  462; 
Walker  v.  Collins,  167  U.  S.  57, 17 

Sup.  Ct.  738,  42  L.  76; 

North  American  Transp.  &  T.  Co. 
V.  Morrison,  178  U.  S.  262,  20  Sup. 
Ct.  869,  44  L.  1061; 

Wabash  R.  Co.  v.  Barbour,  43 
U.  S.  App.  102,  19  C.  C.  A.  546,  73 
Fed.  513. 
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by  either  party .20  The  reports  contain  cases  where  the  Su- 
preme Court  or  Circuit  Court  of  Appeals  has  heUl  that  tlie 
suit  was  improperly  removed  from  the  State  court,  ami  the 
judgment  of  the  Circuit  (yourt  was  therefore  revei-sed,  where 
neither  party  questioned  the  right  of  removal  and  the  conse- 
quent jurisdiction!  of  the  Circuit  Court.^^ 

The  jurisdiction  of  the  Circuit  Court  upon  removal  must 
affirmatively  appear  or  its  judgment  will  be  reversed ;  the 
result  is  the  same  whether  the  jurisdiction  is  shown  not  to 
exist,  or  merely  is  not  shown  to  exist.''^^ 

Any  irregularity  in  removal  proceedings,  not  amounthig 
to  a  want  of  jurisdiction,  which  has  not  been  waived,-*  but 
which  has  been  duly  excepted  to  and  saved  upon  the  record, 
may  be  assigned  for  error  by  the  aggrieved  party  but  not  by 
the  party  committing  the  error.^'*  Any  substantial  irregular- 
ity is  sufficient  cause  to  have  the  judgment  reversed  anil  the 
suit  remanded  to  the  State  court.''^^ 


2"^  Cases  originally  commenced  in 
a  Circuit  Court: 

Tinsley^j.  Hoot,  2  U.  S.  App.  548, 
3  C.  C.  A.  612,  53  Fed.  682; 

Wetberby  I).  Stiuson,  18  U.  S.  App. 
714,  10  C.  C.  A.  243,  62  Fed.  173; 

Snead  v.  Sellers,  30  U.  S.  App.  8, 
13  C.  C.  A.  518,  66  Fed.  371. 

21  Diggs  V.  Wolcott,  4  Crancb  179, 
2  L.  587; 

Mansfield,  C.  &  L.  M.  R.  Co.  v. 
Swan,  111  U.  S.  379,  4  Sup.  Ct.  510, 
28  L.  462; 

Soutbwestern  Tel.  &  T.  Co.  v. 
Robinson,  2  U.  S.  App.  148,  1  C.  C. 
A.  91,  48  Fed.  769,  16  L.  R.  A.  545; 

Burnham  v.  First  Nat.  Bank,  10 
U.  S.  App.  485,  3  C.  C.  A.  486,  53 
Fed.  163; 

Grand  Trunk  Ry.  Co.  v.  Twitcb- 
ell,  21  U.  S.  App.  45,  8  C.  C.  A.  237, 
59  Fed.  727; 

Mutual  Reserve  Fund  Life  Ass'n 
V.  Farmer,  36  U.  S.  App.  771,  23 
C.  C.  A.  574,  77  Fed.  929. 

Compare 

Supreme  Lodge,    K.    P.   v.   Eng- 


land, 36   C.  C.  A.  298,  94  Fed.  .309. 

2^  Mansfield,  C.  &  L.  M.  R.  Co.  p. 
Swan,  111  U.  S.  379,  4  Sup.  Ct.51U, 
28  L.  462; 

Cameron  i\  Hodges,  127  U.  S. 
322,  8  Sup.  Ct.  1154,  32  L.  132; 

Mattingly  v.  Nortliwestern  Va. 
R.  Co.,  158  U.  S.  53,  15  Sup.  Ct 
725,  39  L.  894. 

In 

Hegler  v.  Faulkner,  127  U.  S. 
482,  8  Sup.  Ct.  1203,  .32  L.  210, 
tbe  judjxmont  was  reversed  because 
tbe  petition,  bond,  and  order  fur 
removal  from  tbe  State  court  to 
tbe  Circuit  Court  were  oniillod 
from  tbe  transcript. 

Wbere  tbe  original  records  have 
been  destroyed  by  fire,  tbe  f.icts 
sbown  tbcreby  may  be  supjilieil  l)y 
stipulation,  in  order  to  u])lmlil  a 
removal  regularly  made. 

Pittsburgb,  C.  &  St.  L.  R.  Co.  r. 
Ramsey,  22  Wall.  322,  22  L.  823. 

-^  Ante  %  203. 

"■*  Ante  §  203. 

■^  Ante  ^203. 
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After  a  judgment  of  the  Supreme  Court  or  Circuit  Court 
of  Appeals  reversing  the  judgment  of  a  Circuit  Court,  in  a 
case  removed  thereto,  with  instructions  to  remand  it  to  the 
State  court,  the  Circuit  Court  cannot  properly  exercise  any 
further  jurisdiction.^^ 


26  Colburn  v.   Hill,— C.   C.  A.—, 
103  Fed.  340, 
where  the  Court  said: 

"This  case  is  one  in  which  the 
decree  of  the  Court  below  was  re- 
versed   by   this    Court    upon    tlie 
ground  that  the  Circuit  Court  of 
the  United   States  had  never  ob- 
tained   jurisdiction.      Colburn    v. 
Hill,  41  C.  C.  A.  467,  101  Fed.  500. 
The  case  was  removed  from  a  State 
court  in  Tennessee  on  the  ground 
that  the  petitioner,  one  of  the  de- 
fendants in  the  case,  had  a  sepa- 
rable  controversy  therein,    within 
the  meaning  of  the  act  of  Congress; 
and  on  that  ground  the  cause  was 
transferred  to  the  Circuit  Court  of 
the  United  States,  and  proceeded 
therein  to  a  decree.     The  error  in 
assuming  jurisdiction  was  not  ef- 
fectively questioned  until  late  in  the 
progress  of  the  case,  and  it  hap- 
pened that  many  things  were  done 
while  it  was  pending  in  the  Circuit 
Court  of  the  United  States.     A  re- 
ceiver was  appointed,  and  ordered 
to  sell  property  consisting  largely 
of  real  estate,  which  was  taken  into 
the  possession  of  the  Court  for  the 
purposes  of  the  suit.     On  the  case 
coming    here,    it  was  ascertained 
that  tliere  was  a  defect  in  jurisdic- 
tion, in  tliat  the  matter  in  contro- 
versy existing  between    Mary   T. 
Hill,  the  petitioner,  and  the  com- 
plainants  was   a   cause   of    action 
jointly  against  her  and  other  de- 
fendants.     As  has  been  said,  the 
decree  was  reversed,  and  the  cause 
was  remanded  to  the  Circuit  Court, 
with  directions  to  that  Court  to 


remand  the  cause  to  the  State 
court.  On  tlie  mandate  coming 
down,  it  found  a  situation  like  this 
in  the  Circuit  Court:  Under  the 
orders  directing  the  sale  of  prop- 
erty, the  receiver  had  made  the 
sales.  These  sales  had  not  been 
confirmed,  but  still  remained  in- 
complete and  subject  to  the  orders 
of  the  Court.  When  tlie  matter 
was  brought  up  in  the  Circuit  Court 
for  the  purpose  of  entering  a  decree 
in  accordance  with  the  mandate  of 
this  Court,  the  defendants  and  the 
purchasers  under  these  sales  inter- 
vened, and  claimed  that  they  were 
entitled  to  have  the  sales  confirmed. 
The  Circuit  Court  was  of  the  opin- 
ion that  under  the  terms  of  the 
mandate  that  Court  was  without 
authority  to  proceed  further  in  the 
confirmation  or  execution  of  orders 
that  had  been  theretofore  made  by 
that  Court.  Tliereupon  the  decree 
on  the  mandate  was  deferred  so  as 
to  afford  an  opportunity  to  have 
the  matter  submitted  to  tliis  Court. 
It  is  the  opinion  of  this  Court  tliat, 
it  having  been  held  that  the  Cir- 
cuit Court  was  without  jurisdic- 
tion, it  is  necessary  for  that  Court 
to  relinquish  the  further  exercise 
of  autliority;  and  we  think  tliat  all 
that  should  be  done  by  this  Court 
is  to  reverse  the  decree,  with  direc- 
tion to  remand  the  cause,  and  that 
we  should  refrain  from  autiioriz- 
ing  the  furtlier  exercise  of  jurisdic- 
tion. That  means  that  these  in- 
complete sales  must  drop.  The 
part  of  the  money  that  has  been 
paid   in   conditionally,    of  course, 
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The  transcript  from  the  State  court  is  a  part  of  the  record 
upon  an  appeal  or  writ  of  error/^^  and  so  is  a  motio.i  to  re- 
mand, without  a  bill  of  exceptions.2«  But  evidence  upon 
the  hearing  of  controverted  questions  of  fact  should  be  pre- 
served by  a  bill  of  exceptions.''^^ 

When  a  case  is  to  be  taken  from  the  Circuit  Court  to  the 
Supreme  Court  upon  the  question  of  jurisdiction  alone,  the 
Circuit  Court  should  certify  the  question  of  jurisdiction,  ac- 
cording to  the  practice  which  has  long  prevailed  upon 'the 
certification  of  questions  to  the  Supreme  Court.=^o  In  the 
regular  course  of  approved  procedure,  the  certificate  should 
concisely  state  the  facts  upon  which  the  issue  as  to  jurisdic- 
tion arose,  and  propound  to  the  Supreme  Court  a  distinct 
question  or  questions  of  law  arising  thereon ;  but  the  pur- 
pose of  the  act  allowing  a  review  of  the  question  of  jurisdic- 
tion should  not  be  defeated  by  a  too  technical  construction 
of  the  rules  as  to  certificates.^i     The  question  of  jurisdiction 


will  have  to  be   refunded  to  the 
purchasers." 

^'^  Ante  §  181,  auth.  notes  5,  6. 

"^Ante  §192,  note  15,  quoting 
McDonnell  v.  Jordan,  178  U.  S.  229, 
20  Sup.  Ct.  886,  44  L.  1048. 

29  Kearney  V.  Denn,  15  Wall.  51, 
21L.  41; 

England  v.  Gebhardt,  112  U.  S. 
502,  5  Sup.  Ct.  287,  28  L.  811; 

McDonnell  v.  Jordan,  178  U.  S. 
229,  20  Sup.  Ct.  886,  44  L.  1048, 
quoted  ante  §  192,  note  15; 

F.  C.  Austin  Mfg.  Co.  v.  John- 
son, 60  U.  S.  App.  661,  32  C.  C.  A. 
309,  89  Fed.  677; 

Hildreth  v.  Grandin,  38  C.  C.  A. 
516,  97  Fed.  870. 

^Maynard  v.  Hecht,  151  U.  S. 
324,  14  Sup.  Ct.  353,  38  L.  179; 

Moran  «.  Hagerman,  151  U.  S. 
329,  14  Sup.  Ct.  354,  38  L.  181; 

Colvin  t).  Jacksonville,  157  U.  S. 
368,  15  Sup.  Ct.  634,  39  L.  736; 

Davis  &  Rankin  Bldg.  &  Manuf'g 
Co.  V.  Barber,  157  U.  S.  673,  15  Sup. 
Ct.  719,  39  L.  853; 


The  Bayonne,  159  U.  S.  687,  16 
Sup.  Ct.  185,40  L.  .306; 

Van  Wagenen  v.  Sewall,  160  U.  S. 
369,  16  Slip.  Ct.  370,  40  L.  400; 

Chappell  V.  United  States,  160 
U.  S.  499,  16  Sup.  Ct.  307,  40  L.  510; 

Davis  V.  Geissler,  162  U.  S.  290, 
16  Sup.  Ct.  796,  40  L.  972; 

United  States  v.  Rider,  163  U.  S. 
132,  16  Sup.  Ct.  983,  41  L.  101. 

31  Maynard  v.  Hecht,  151  U.  S. 
324,  14  Sup.  Ct.  3.53,  .38  L.  179; 

Re  Lehigh  Min.  &  Mfg.  Co.,  156 
U.  S.  322,  15  Sup.  Ct.  375,  39  L.  4.38; 

Shields  y.  Coleman,  157  U.  S.  168, 
15  Sup.  Ct.  570,  39  L.  600; 

Interior  Construction  &  Imp.  Co. 
V.  Gibney,  160  U.  S.  217,  10  Sup.  Ct. 
272,  40  L.  401; 

Smith  V.  McKay,  161  U.  S.  355, 16 
Sup.  Ct.  490,  40  L.  731 ; 

Iluntington  v.  Laidley,  170  U.  S. 
668,  20  Sup.  Ct.  520,  44  L.  6.30. 

In  the  case  last  cited,  the  Supreme 
Court  said: 

"In  order  to  mniutain  tlio  .appel- 
late jurisdiction  of  this  Court  under 
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cannot  be  certified  to  the  Supreme  Court  prior  to  the  rendi- 
tion of  final  judgment.^-^  The  certificate  must  be  made  by 
the  Circuit  Court  before  the  adjournment  of  the  term  at  which 
the  final  judgment  was  rendered.^^ 

The  provision  of  the  statute  for  certifying  a  question  of 
jurisdiction  to  the  Supreme  Court  covers  a  case  where  the 
right  to  remove  the  suit  is  contested  and  decided  in  favor  of 
removability.^  The  Circuit  Court  of  Appeals,  upon  any  ap- 
peal or  writ  of  error  upon  the  whole  case,  may  certify  the 
question  of  jurisdiction  to  the  Supreme  Court.^ 

The  Supreme  Court  has  attempted  to  harmonize  the  vari- 
ous provisions  of  §§  5  and  6  of  the  Circuit  Court  of  Appeals 
act  as  to  the  right  to  a  review  of  the  question  of  jurisdiction  ; 
the  result  is  quoted  in  the  foot-note.^^ 


this  clause  [§  5,  cl.  1,  quoted  in 
note  5  to  this  section],  the  record 
must  distinctly  and  unequivocally 
show  that  the  Court  below  sends 
up  for  consideration  a  single  and 
definite  question  of  jurisdiction. 
This  may  appear  in  either  of  two 
ways:  by  the  terms  of  the  decree 
appealed  from  and  of  the  order  al- 
lowing the  appeal;  or  by  a  separate 
certificate  of  the  Court  below." 

32  McLish  V.  RofE,  141  U.  S.  661, 
12  Sup.  Ct.  118,  35  L.  893; 

Bender  v.  Pennsylvania  Co.,  148 
U.  S.  502,  13  Sup.  Ct.  640,  37  L.  537; 

McDonnell  v.  Jordan,  169  U.  S. 
734,  18  Sup.  Ct.  944,  42  L.  121.5; 

Bardes  v.  Hawarden  First  Nat. 
Bank,  175  U.  S.  526,  20  Sup.  Ct.  196, 
44  L.  261. 

^  Cohin  V.  Jacksonville,  158  U.  S. 
456,  15  Sup.  Ct.  866.  39  L.  1053; 

The  Bayonne,  159  U.  S.  687,  16 
Sup.  Ct.  185,  40  L.  306; 

Merritt  v.  Bowdoin  College,  167 
U.  S.  745, 17  Sup.  Ct.  996,  42  L.  1209 ; 
s.  c,  169  U.  S.  551,  18  Sup.  Ct.  415, 
42  L.  850;  s.  c,  sub  nom.  Reed  v. 
Stanly,  89  Fed.  430;  s.  c,  sub  nom. 
Reed  v.  Stanley,  38  C.  C.  A.  331,  97 
Fed.  521; 


Daugherty  v.  Hood,  179  U.  S.  680, 
21  Sup.  Ct.— ,45  L.— . 

3»  Powers  V.  Chesapeake  &  O.  R. 
Co.,  169  U.  S.  92,  18  Sup.  Ct.  264, 
42  L.  673; 

McDonnell  v.  Jordan,  178  U.  S. 
229,  20  Sup.  Ct.  886,  44  L.  1048; 

North  American  Transp.  &  T.  Co. 
V.  Morrison,  178  U.  S.  262,  20  Sup. 
Ct.  869,  44  L.  1061. 

^  §  6  of  Circuit  Court  of  Appeals 
act  quoted  note  5  to  this  section; 

McLish  t.  Roff,  141  U.  S.  661,  12 
Sup.  Ct.  118,  35  L.  893; 

United  States  v.  Jahn,  155  U.  S. 
109,  15  Sup.  Ct.  39,  39  L.  87,  quoted 
note  36  to  this  section; 

Barling  v.  Bank,  7  U.  S.  App. 
194,  1  C.  C.  A.  510,  50  Fed.  260. 

35  "Giving  the  act  a  reasonable 
construction,  taken  as  a  whole,  we 
conclude: 

"1.  If  the  jurisdiction  of  the 
Circuit  Court  is  in  issue  and  de- 
cided in  favor  of  the  defendant,  as 
that  disposes  of  the  case,  the  plain- 
tiff should  have  the  question  certi- 
fied and  take  his  appeal  or  writ  of 
error  directly  to  this  Court; 

"2.  If  the  question  of  jurisdic- 
tion is  in  issue,  and  the  jurisdiction 


§210 


PROCEEDINGS   AFTER    REMOVAL. 


685 


The  final  judgments  of  the  Circuit  Court  of  Appeals  in 
certain  classes  of  cases  are  reviewable  by  the  Supreme  ('ourt 
upon  writ  of  error  or  appeal,  where  the  amount  in  contro- 
versy exceeds  $!l,000.'^'  A  case  removed  from  a  State  court 
on  the  ground  that  the  suit  arose  under  the  Constitution, 
laws,  or  treaties  of  the  United  States  falls  within  one  cUiss 
of  cases  in  which  such  review  may  be  liad.'"*  Upon  such  an 
appeal  or  writ  of  error,  the  Supreme  Court  takes  jurisdiction 
of  the  whole  case,  and  the  jurisdiction  of  the  Circuit  ('ourt 
— the  question  whether  the  suit  was  removabU;  from  the 
State  court — is  open  to  review,   whether  such    jurisdiction 


sustained,  and  then  judgment  or 
decree  is  rendered  in  favor  of  the 
defendant  on  the  merits,  the  phiin- 
tiff,  who  has  maintained  tlie  juris- 
diction, must  appeal  to  the  Circuit 
Court  of  Appeals,  where  if  the 
question  of  jurisdiction  arises,  the 
Circuit  Court  of  Appeals  may  cer- 
tify it; 

"3.  If  the  question  of  jurisdic- 
tion is  in  issue,  and  the  jurisdiction 
sustained,  and  judgment  on  the 
merits  is  rendered  in  favor  of  the 
plaintiff,  then  the  defendant  can 
elect  either  to  have  the  question 
certified  and  come  directly  to  this 
Court,  or  to  carry  the  whole  case 
to  the  Circuit  Court  of  Appeals, 
and  the  question  of  jurisdiction 
can  be  certified  by  that  Court; 

"  4.  If  in  the  case  last  supposed 
the  plaintiff  has  ground  of  com- 
plaint in  respect  of  the  judgment 
he  has  recovered,  he  may  also  carry 


of  jurisdiction  has  btcn  detor- 
mined; 

"5.  The  same  observations  aro 
applicable  where  a  i)laiiililT  objects 
to  the  jurisdiction,  and  is,  or  both 
parties  are,  dissatisfied  witli  tlie 
judgment  on  the  merits."  United 
States  V.  Jahn,  155  U.  S.  109,  15 
Sup.  Ct.  39,  39  L.  87. 

3"2G  St.  L.  82G,  1  Supp.  001,  the 
Circuit  Court  of  Appeals  act,  §  0, 
quoted  in  note  5  to  this  section. 

**  This  was  expressly  decided  in 

Northern  Pac.  li.  Co.  v.  Amnto, 
144  U.  S.  4G5,  12  Sup.  Ct.  740,  30  L. 
506, 

and  impliedly  decided  in  the  rases 
cited  in  the  next  succeeding  note 
and  in  other  cases,  among  them 

Washington  &  I.  R.  Co.  v.  CcDur 
D'Alene  Ry.  &  Nav.  Co.,  IGO  U.  S. 
77,  16  Sup.  Ct.  231,  40  L.  34<i; 

Texas  &  Pac.  R.  Co.  r.  Manton 
(Bloom's  Adm'r),  164  U.  S.  630,  17 


the  case  to  the   Circuit   Court   of   Sup.  Ct.  216,  41  L.  580; 
Appeals  on  the  merits,  and  this  he  I      Texas  &  Pac.   R.  Co.  r.  Reedor, 
may  do  by  way  of  cross-appeal  or    170  U.  S.  530,  18  Sup.  Ct.  705,  42  L. 
writ  of  error  if  the  defendant  has    1134; 


taken  the  case  there,  or  independ- 
ently, if  the  defendant  has  carried 
the  case  to  this  Court  on  the  ques- 
tion of  jurisdiction  alone,  and  in 
this  instance  the  Circuit  Court  of 
Appeals  will  suspend  a  decision 
upon  the  merits  until  the  question 


Texas  &  Pac.  R.  Co.  c.  Arcliibald, 
170  U.  S.  665,  18  Sup.  Ct.  777,  4:i  L. 
1188; 

Supreme  Lodge,  K.  P.  r.  Withers, 
177  U.  S.  260,  20  Sup.  Ct.  611,  44  L. 
762; 

Mountain  View  Min.  &  Mill.  Co. 
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was  in  issue,  that  is,  was  contested,  in  the  Circuit  Court  or 
Circuit  Court  of  Appeals  or  not.^^ 

The  rule  then  is  this :  If  the  right  to  remove  the  suit  is  in 
issue  in  the  Circuit  Court,  that  is,  is  contested,  and  not  merely 
theoretically  in  issue,  the  party  defeated  upon  the  issue  as  to 
the  jurisdiction,  if  defeated  also  upon  the  merits,  may  waive 
other  questions  in  the  case,  and  have  the  question  of  jurisdic- 
tion alone  certified  to  the  Supreme  Court.  The  defeated 
part}'',  on  the  other  hand,  may  carry  the  whole  case  to  the 
Supreme  Court  or  Circuit  Court  of  Appeals — whichever  Court 
has  appellate  jurisdiction,  and  sometimes  to  either — and  in 
some  cases  from  the  Circuit  Court  of  Appeals  to  the  Supreme 
Court,  whether  the  question  of  the  jurisdiction  of  the  Circuit 
Court  was  in  issue  in  that  Court  or  not ;  in  such  cases,  the 
Supreme  Court  or  Circuit  Court  of  Appeals  will  review  the 
whole  case,  including  the  question  of  jurisdiction,  and  may 
remand  the  suit  to  the  State  court. 


V.  McFadden,  180  U.  S.  533,  21  Sup. 
Ct.  488,  45  L.— ,  reversing  McFad- 
den V.  Mountain  View  Min.  &  Mill. 
Co.,  38  C.  C.  A.  354,  97  Fed.  670, 
and  s.  c,  87  Fed.  154. 

39  Texas  &  Pac.  R.  Co.  v.  Cody, 
166  U.  S.  606,  17  Sup.  Ct.  703,  41  L. 
1132; 

Walker  v.  Collins,  167  U.  S.  57, 
17  Sup.  Ct.  738,  42  L.  76; 

Shoshone  Min.  Co.  v.  Rutter,  177 
U.  S.  505,  20  Sup.  Ct.  726,  44  L.  864; 

Western  U.  Tel.  Co.  v.  Ann  Arbor 
R.  Co.,  178  U.  S.  239,  20  Sup.  Ct. 
867,  44  L.  1052. 

In 

Mountain  View  Min.  &  Mill.  Co. 
V.  McFadden,  180  U.  S.  533,  21  Sup. 
Ct.  488,  45  L.— , 


the  judgment  of  the  Circuit  Court 
of  Appeals,  which  reversed  a  judg- 
ment of  the  Circuit  Court  for  de- 
fendant upon  the  merits,  was  re- 
versed by  the  Supreme  Court  for 
want  of  jurisdiction  in  the  Circuit 
Court,  upon  the  appeal  of  the  de- 
fendant which  had  improperly  re- 
moved the  cause  from  a  State  court, 
with  instructions  to  remand  the 
cause ;  and  the  costs  in  the  Supreme 
Court,  Circuit  Court  of  Appeals, 
and  Circuit  Court  were  ordered  to 
be  taxed  against  the  defendant 
which  had  so  erroneously  removed 
it,  as  a  cause  arising  under  the 
laws  of  the  United  States. 
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Abandoned  Property, 

Removal  of  suits  iu  reference  to.     §  195,  note  1. 
Abatement. 
Defendant  must  file  petition  for  removal  in  State  court  at  or  before 
the  time  iu  which  defendant  must  file  plea  in  abatement  ihercm 
§  153. 
Pendency  of  action  in  Circuit  Court,  after  removal,  pleadable  in  abate- 
ment of  new  suit  in  State  court.     §  205. 
Dismissal  of  first  suit  held  good  reply.     §  205. 
Absent  Defendant. 

Local  action  against,  brought  in  Circuit  Court.     §  13. 
Abuses. 

Growing  out  of  increase  of  jurisdiction  of  Circuit  Courts     §  37 
Kemedy,     §  37. 
Accident. 

Subject  of  equity  jurisdiction.     §  54. 
Account. 

Subject  of  equity  jurisdiction.     §  54. 
Accounts. 

When  several  may  be  joined  in  one  suit  in  Federal  Court.     §  92. 
Act. 

Of  party,  competent  evidence  upon  question  of  citizenship      8  120 
Act  of  God.  ' 

Will  not  excuse  a  failure  to  file  petition  for  removal  in  apt  time 
§  153. 
Act  of  1789. 

§  11  quoted.     §  6,  note  2. 

Codified  as  Rev.  St.,  §  629,  cIs.  1,  2,  3,  quoted.     §  6,  note  3. 
§  12  quoted.     §  7,  note  3. 

Codified  as  Rev.  St.,  §  639,  el.  1,  quoted.     §  7.  note  6, 
Did  not  contain  provision  for  remanding  suit,— power  to  remand  im- 
plied.    §  199. 
Act  of  1866. 

Codified  as  Rev.  St.,  §  639,  cl.  2.     §  7. 
Remand  of  suit  removed  under.     §  190. 
Act  of  1867. 

Codified  as  Rev.  St.,  §  639,  cl.  3.     §  7. 
Remand  of  suit  removed  under.     §  199. 
Act  of  1875. 

Quoted  in  full.     Ch.  I. 

Grant  of  judicial  power  by,  very  broad.     §  36.  ' 

(687) 
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Extended  right  of  removal.     §  7. 

Kepealed  Rev.  St.,  §  639,  cl.  1  and  cl.  2,  but  not  cl.  3.     §  7,  note  6; 
§  15  and  note  2. 

Special  statutes  were  not  repealed  by.     §  15,  n.  2. 

Necessary  allegations  under,  to  give  jurisdiction  for  Federal  question. 
§101. 

Provides  for  remanding  suits  improperly  removed.     §§  10,  199. 
Act  of  1887. 

Passed  to  remedy  abuses  that  had  grown  up  under  prior  laws.     §  37. 

Errors  in  enrollment.     §  37. 

Enrollment  corrected.     §  37. 
Act  of  1887-8. 

Quoted  in  full.     Ch.  I. 

Expressly  saved  certain  statutes  from  repeal.     §  19. 

General  object  to  contract  the  jurisdiction  of  Federal  Courts.     §  38. 

As  to  civil  cases  confined  to  cases  of  concurrent  jurisdiction  of  State 
courts  and  Circuit  Courts.     §§  07,  68,  71. 

Introduced  restriction  upon  right  of  removal  that  suit  must  be  within 
original  jurisdiction  of  Circuit  Court.     §  64. 

Took  away  right  of  defendant  to  remove  suit  to  assert  a  Federal  de- 
fence.    §  101. 

Amended  §  2,  cl.  3, — character  of  casesrt'niovnlddinder.    §§  138,  139. 

Remand  of  suits  under,  improperly  removed.     §  199. 
Action. 

Defined  as  meaning  suit.     §  41. 

See  Suit. 
Action  of . 

See  name  of  action,  as  Action  of  Debt,  see  Debt. 
Ad  Damnum  Clause. 

Cannot  confer  jurisdiction  when  claim  stated  is  one  which  plaintiff 
cannot  be  legally  permitted  to  sustain  by  evidence.     §  84,  note  9. 
Administration. 

Subject  of  equity  jurisdiction.     §  54. 
Administrator. 

Real  party  to  suit  brought  by.     §  132. 

Substantial  defendant,  when.     §  132,  note  21  (G). 

Pei'sonal  citizenship  controls  Federal  jurisdiction.     §  134. 
Admiralty. 

Right  given  by  State  statute  enforceable  by  Federal  Court.     §  53, 
note  7;  §  62,  notes. 

Concurrent  jurisdiction  of  courts  of  common  law.     §  62,  note  4. 

Suit  in,  not  removable  from  State  court.     §  02. 

True  distinction  between  suit  in  admii'alty  and  one  at  law  or  in  equity. 
§  62,  note  9. 

Appeals  in, — amount  in  controversy.     §  95. 
Admiralty  Jurisdiction. 

Constitutional  provision.     §  2. 

Extent  of,  the  occasion  of  much  litigation.     §  62. 

Extended  from  time  to  time,  by  decisions  of  the  Supreme  Court.     §  62. 
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Present  boundaries.     §  62. 
Admission  of  New  State, 

Making  alien  inhabitants  citizens.     §  119. 
Removal  of  suits  from  territorial  courts.     §  198. 
Adverse  Suit. 

To  determine  right  to  patent,  does  not  arise  under  law  of  United 
States.     §  104. 
iEsop. 

Fable  of  the  jackass  and  the  fox,     §  50,  note  2. 
Affidavit. 

Court  may  receive  proof  by,  upon  hearing  of  petition  for  removal  for 

prejudice  or  local  influence.     §  190. 
Statement  of  belief  not  sufficient  proof  of  prejudice  or  local  innu- 
ence, — facts  must  be  stated.     §  190. 
African. 

Alien  of  that  race  entitled  to  naturalization.     §  118,  and  note  12. 
Agent. 

When  nominal  party.     §  132. 
Agent  of  National  Bank. 

Jurisdictional  rights  and  liabilities.     §  111. 
Agreement. 

For  removal  of  cause.     §  32. 
Alabama. 
Districts,  Divisions,  and  times  and  places  of  holding  Circuit  Court*. 
§  179,  note  19. 
Alaska. 

Treaty  for  cession  cited.     §  119,  note  3. 
Alaska  Indians. 

Status  of.    §  116,  note  5. 
Alien. 

Original  jurisdiction  of  Circuit  Court  based  upon  alienage  of  one 

party, — statutes  quoted.     §  6  and  notes. 
Removal  jurisdiction  of  Circuit  Court  based  upon  alienage  of  one 

party,— statutes  quoted.     §  7  and  notes. 
Laws  providing  for  naturalization.     §  118. 

Does  not  become  citizen  by  making  declaration  of  intention  to  be- 
come.    §  118,  note  6  ;  §  123,  and  note  11. 
Collective  naturalization  of.     §  119. 
Who  is.     §  123. 

Jurisdictional  rights  of.     §  123. 
Removal  of  suit  to  which  one  is  a  party.     §  123. 
Right  to  remove  suit  brought  by  State.     §  125,  note  4. 
Resident,  no  right  to  remove  suit.     §  136. 
Suit  to  which  one  is  party  not  removable  for  separable  controversy. 

§140. 
No  right  to  remove  a  suit  for  separable  controversy.     §  146. 
No  right  to  remove  a  suit  for  prejudice  or  local  influence.     §  189. 
Personal  action  by,  against  civil  officer  of  United  States, — remov- 
ability.    §  196. 

44 
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Alienage. 

Federal  jurisdiction  based  upon.     §  123. 

Must  be  pleaded  with  technical  precision.     §  123. 

How  pleaded,  of  natural  persons.     §  162. 

Pleading,  of  corporation,     §  163. 
Alien  Enemy. 

Not  to  be  naturalized.     §  118. 

Right  to  sue  in  Court  of  United  States.     §  123. 
Alien  Friend. 

Right  to  sue  in  Court  of  the  United  States.     §  123. 
Alien  and  Citizen. 

Whether  party  on  one  side  may  be  composed  of.     §  130. 

Alimony. 

Suit  for,  not  within  jurisdiction  of  Circuit  Court.     §  60. 
Judgment  of  State  court  for,  may  be  made  the  basis  of  a  suit  within 
jurisdiction  of  a  Circuit  Court.     §  60. 
Amalgamation. 

No  right  guaranteed  by  Constitution  or  laws  of  United  States, — no 
right  to  removal  of  prosecution  for.     §  194,  note  3. 
Ambassadors. 

Cases  aiiecting, — Constitutional  provisions.     §§  2,  3. 
Supreme  Court  has  original  jurisdiction.     §§  3,  123. 
Concurrent  jurisdiction, — how  far  other  courts  have.     §  123. 
Amendment. 

By  plaintiff  in  State  court,— right  to  make.     §  88. 

An  increase  of  the  sum  demanded  by  plaintiff  may  make  suit  re- 
movable.    §  88. 
Reduction  of  the  sum  demanded  below  that  required  for  Federal 

jurisdiction  may  prevent  a  removal.     §  88. 
Plaintiff  may  make,  for  express  purpose  of  preventing  a  removal  by 

defendant.     §  88,  and  note  5. 
Must  be  made  before  petition  and  bond  for  removal  are  filed.     §  88. 
May  be  made  after  petition  or  bond  is  filed,  if  before  both  are  filed. 

§88. 
As  affecting  time  to  remove.     §  157. 

As  affecting  the  time  to  remove  for  prejudice  or  local  influence. 
§187. 
By  plaintiff  after  removal ;  when  will  not  require  remand.     §§  88, 135. 
Query.     §  88,  note  8. 
May  cause  remand.     §  200. 

Circuit  Court  may  require,  to  bring  in  necessary  defendants.     §  207. 
Of  petition  for  removal  in  State  court.     §  154. 

In  Circuit  Court.     §  165. 
Of  removal  bond,  in  State  court.     §  175. 
In  Circuit  Court  after  removal.     §  175. 
Amendment  VII. 
Quoted.     §  4. 
Invalidated  certain  removal  statutes.     §  33. 
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Amendment  XIY,  §  1. 

Parts  of,  quoted.     See  Table  of  Laws  Quoted.     P.  xix. 

Scope  of.     §  103. 

Federal  jurisdiction  of  suits  arising  under.     §  103. 

Adopted  for  special  benefit  of  negroes,  but  applies  to  all  persons  of  all 

races.     §  115. 
Defines  who  are  citizens.     §  115. 
Scope  of.     §  103. 

Federal  jurisdiction  of  suits  arising  under.     §  103. 
Amount  in  Controversy. 

Original  jurisdiction,  statutes  quoted.     §  6  and  notes. 
Removal  jurisdiction,  statutes  quoted.     §  7 and  notes. 
General  discussion.     Ch.  VI. 
Amount  legally  involved  in  suit,  and  not  amount  of  actual  dieputo, 

jurisdictional  criterion.     §  77,  note  3. 
Jurisdictional  amount  under  general  statute  is  a  sum  or  value  ex- 
ceeding -12,000,  exclusive  of  interest  and  costs.     §§  6,  7,  80,  81, 
82. 
Liquidated  sum  in  controversy.     §  83. 
Unliquidated  damages.     §  84. 
Limiting  amount  to  avoid  removal.     §  86. 
In  suit  to  recover  real  or  personal  property.     §  87. 
Amendments  may  change.     §  88. 

When  money  judgment  is  sought,  right  to  remove  determined  by 

the  principal  demand  at  time  petition  and  bond  are  filed.     §  88. 

Amount  directly  involved,  in  actions  for  recovery  of  money,  and  not 

collateral  effect  of  judgment,  determines  removability.     §  90. 
In  certain  suits  in  equity,  is  the  value  of  the  right  in  controversy. 

§91. 
May  be  made  up  of  several  matters  in  controversy  between  same 

parties.     §  92. 
Where  plaintiffs  are  jointly  interested,  or  have  a  common  undivided 
interest  in  recovery  sought,  whole  sum  sued  for  is  jurisdictional 
amount.     §  93. 
When  several  plaintiffs,  for  convenience,  join  in  a  suit  to  enforce 
separate  claims,  the  several  sums  cannot  be  aggregated  to  make 
the  jurisdictional  amount.     §  93. 
Rules  where  one  person  sues  on  behalf  of  many  similarly  situated. 

§94. 
Where  there  are  two  or  more  defendants.     §  95. 
Suits  in  reference  to  taxes.     §  96. 
Interest  and  costs  excluded.     §§  6,  7,  97. 
Determined  by  plaintiff's  claim,  and  notby  counter-claim  or  set-off 

by  defendant,     §  98. 
When  petition  for  removal  should  allege.     §§  99,  160. 
Value  of  property  or  right  (not  money)  should  exceed  $2,000,  when 

suit  brought  and  when  petition  for  removal  filed.     §  160. 
In  case  of  a  removal  for  a  separable  controversy.     §  IGO. 
In  case  of  removal  for  prejudice  or  local  influence.    §  189. 
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Ancillary  Jurisdiction. 

Circuit  Court  has  none  to  order  removal  of  suit  against  a  receiver  ap- 
pointed by  it.     §  81,  note  11;  §  82, 
Ancillary  Suit. 

Not  removable  from  a  State  court.     §  45. 

In  Federal  Court  to  enjoin  hostile  proceedings  of  a  State  court.     §  74. 

Animosities. 

Growing  out  of  Civil  War,  reconstruction  acts,  etc.,  a  factor  in  en- 
largement of  jurisdiction  of  Circuit  Courts.     §  35. 

Answer. 

Defendant  need  not  file  in  State  court  before  removal,     §  78. 

State  cases  contra.     §  78,  note  2. 
Time  for  filing  as  controlling  time  for  removal,     §§8,  153. 

Extension  of  time.     §  156. 
Time  to  file  in  Circuit  Court  after  removal.     §  208. 
Stating  legal  defence,  not  good  in  suit  in  equity  in  Circuit  Court, 
§  208, 

Appeal. 

Revivor  of  suit  not  necessary  upon  death  of  party  after  decree,     §  14. 

Right  of,  from  order  of  State  court  for  removal.     §  177. 

To  State  court  of  appellate  jurisdiction  to  review  denial  of  removal. 

§180, 
None  allowed  from  order  of  Circuit  Court  to  remand  cause.     §  204. 
To  review  judgment  of  Circuit  Court  or  Circuit  Court  of  Appeals. 

§  210. 
See,  also,  Writ  Of  Error, 

Appeal  Bond. 

Suit  upon  appeal  bond  given  in  State  court  may  be  within  jurisdic- 
tion of  Circuit  Court,     §  45,  note  2, 

Appearance. 

May  be  beginning  of  suit.     §  43. 

In  State  court  entered  without  process,— time  in  which  defendant  may 

remove.     §  153. 
Filing  petition  for  removal  does  not  constitute.     §  206. 
May  be  entered  in  Circuit  Court,  after  removal,  by  a  defendant  not 

served  in  the  State  court.     §  207. 

Appellate  Court. 

Court  of  appellate  jurisdiction  has  no  jurisdiction  of  naturalization. 

§  118,  note  6. 

Petition  for  removal  not  to  be  filed  in.  §  152. 
Appellate  Jurisdiction. 

When  may  be  determined  by  amount  of  recovery  sought.     §  86,  note  1. 

Amount  directly  involved  controlling.     §  90,  note  3. 

Several  principles  applicable  to.     §  93. 

Joint  or  several  character  of  parties.     §  95,  notes  4,  8, 

Based  upon  treaty.     §  105. 

General  discussion  of  Federal  system.  §  210. 
Application  of  Purchase  Money. 

Subject  of  equitable  jurisdiction,     §  54, 


Appropriation. 

Of  property  under  right  of  eminent  domain.     §  75, 
Arkansas. 

Special  provision  as  to  removal  of  suits  in  Eastern  District     6  17!> 
note  4.  -Si 

Districts,  Divisions,  and  times  and  places  of  holding  Circuit  CourUj 
§  179,  note  20. 
Arrest. 

Suit  for  damages,— no  separable  controversy.     §  144. 
Assault  and  Battery. 

Plaintiff's  demand  as  test  of  jurisdiction.     §  84. 
Assessment. 

Proceeding  to  levy,  not  a  suit,  and  hence  not  removable.     §  47. 

Proceeding  to  collect,  may  be  a  removable  suit.     §  47. 

Proceeding  by  city  to  levy,— no  separable  controversy.     §  144. 

Suit  to  enjoin,  arising  under  Constitution.     §  103. 
Assets. 

Suit  by  stockholders  of  corporation  to  enjoin  waste,— amount  in  con- 
troversy.    §  94. 
Assigned  Cliose  in  Action. 

Restriction  of  jurisdiction  of  Circuit  Courts,— statutes  quoted.     §  0 
and  notes;  §  137,  note  5. 
Statutes  generally  discussed.     §  137. 

Not  necessary  to  Federal  jurisdiction  that  each  separateolaim  sliould 
be  of  a  sum  in  excess  of  $2,000;  several  small  claims  may  be  joined 
§92. 
Petition  for  removal  of  suit  upon.     §  164. 
Assignee. 

Of  note  or  other  choses  in  action. 
Restriction  of  Federal  jurisdiction  of  suit  brought  by,— statutes 
quoted.     §  6  and  notes. 
Statutes  discussed.     §  137. 
Suit  brought  against,— jurisdiction  not  affected  by  citizenship  of 
defendant's  assignor.     §  137. 
Right  of  defendant  to  file  a  cross-bill.     §  137. 
Assignee  in  Insolvency. 

Restriction  upon  Federal  jurisdiction  of  suits  brought  by.     §  137. 
Proceeding  against,  to  have  claim  allowed,  a  removable  suit.     §  58. 
Assignment. 

Subject  of  equitable  jurisdiction.     §  54. 

Action  to  set  aside  preference  and  administer  the  assignment.     §  5.j, 
note  2. 
Setting  aside  for  fraud.     §  55,  note  2. 
Assignor. 

When  nominal  party.     §  132. 

Citizenship  of,  a  matter  of  jurisdiction  which  cannot  be  waived.    §  137, 
note  1. 
Assumpsit. 

Common-law  action.     §  53. 
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Attachment. 

la  State  court. 
Validity  of,  not  affected  by  removal  of  suit, — general  statute  quoted. 
§9. 
Discussion.     §  205. 
Rev.  St.,  646.     §  194,  note  10. 
Proceeding  not  removable  apart  from  main  action.     §  45,  note  1. 
Amovmt  in  controversy.     §  83,  note  8. 

Power  of  Circuit  Court  to  grant  or  dissolve  in  a  removed  case  be- 
fore the  first  day  of  the  next  term.     §  184. 
Power  of  the  Circuit  Court  after  the  removal  is  perfected.     §  205. 
Attachment,  Foreign. 
Process  of,  not  allowable  in  case  commenced  in  Circuit  Court.     §  66. 
Suit  removable  in  which  State  court  has  acquired  jurisdiction  by. 
§66. 
Attorney. 
Jurisdiction  of  proceeding  to  disbar.     §  103. 
When  nominal  party.     §  132. 
May  sign  and  file  petition  for  removal.     §  152, 
Whether  docket  fee  for,  taxable  upon  a  remand.     §  167. 
Attorney's  Fee. 

Not  part  of  costs  in  suit  upon  a  note  or  mortgage  providing  for  such 
fee.     §  97. 
Author. 

Common-law  rights  of,  not  within  jurisdiction  of  Federal  Court  under 
copyright  statute.     §  71a. 
Authority. 
Act  done  by  virtue  or  under  color  of,  as  affecting  right  to  remove, — 
Rev.  St.,  §  641.     §  194. 
Auxiliary  Suit. 

Not  removable.     §  42. 
Avoiding  a  Removal. 

By  restricting  plaintiff's  demand  for  damages.     §  86. 
Avowry. 

"When  determines  jurisdictional  amount.     §  87,  note  8. 
Awards. 

Subject  of  equity  jurisdiction.     §  54. 
Bail. 
Validity  of  that   given    in  State  court,   after  removal  under  Rev. 
St.,  §  641.     §  194. 
Under  Rev.  St.  §  643.     §  195. 
Bank  of  United  States. 

Organized   under  act  of  1791, — no  right  to  sue  in  Federal  Courts. 

§  106,  note  3. 
Organized  under  act  of  1816, — right  to  sue  in  Circuit  Court.     §  106. 
Bankruptcy. 
State  and  Federal  jurisdiction  of  cases.     §  104. 
Right  of  trustee  to  sue  under  present  act.     §  137. 
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Beneficiary. 

Citizenship  of,  not  material  in  suit  by  or  against  a  trustee      5  n4 
Bill.  s   •   . 

Filed  by  plaintiff,  must  disclose  Federal  question  to  make  suit  remov- 
able therefor.     §  101. 
Must  plead  facts,  not  merely  conclusions  of  law,  to  authorize  a 
Circuit  Court  to  take  jurisdiction  of  suit  for  Federal  quoslion 
§102. 
Need  not  allege  Federal  origin  of  corporation.     §  lOa. 
Determines  whether  cause  embraces  a  separable  coiilroversy.    §  141. 
Allegations  of,  may  aid  defective  petition  for  removal.     §  15(». 
Bill  of  Discovery. 

Subject  of  equitable  jurisdiction.     §  54. 
Bill  in  Equity. 

In  aid  of  action  at  law.     §  208. 
Bill  of  Exceptions. 

When  necessary.     §  192,  note  15;  §  210. 
Bill  of  Exchange. 

Restriction  of  Federal  jurisdiction,— statutes  quoted.     §  6  and  notes. 

Construed.     §  137. 
Federal  jurisdiction  of  suit  upon  an  acceptance  of.     §  1.37. 
Pleading  citizenship  of  payee  or  original  holder  in  petition  for  re- 
moval of  a  suit  upon  assigned  or  transferred.    §  164. 
Bill  of  Particulars. 

When  fixes  amount  in  controversy.     §  83. 
Bill  of  Peace. 
Subject  of  equitable  jurisdiction.     §  54. 
Amount  in  controversy  in.     §  87. 
Bill  Quia  Timet. 

Subject  of  equitable  jurisdiction.     §  54. 
Bill  to  Preserve  and  Perpetuate  Evidence. 

Subject  of  equitable  jurisdiction.     §  54. 
Birth. 

Effect  of  place  of,  upon  citizenship.     §  116. 
Black. 
Alien  of  black  (African)  race  entitled  to  be  naturalized.    §  118,  and 
note  12. 
Blank. 

Removal  bond  insufficient  when  the  penalty  is  blank.     §  172. 
Bond  or  Bonds. 
For  payment  of  money. 
Amount  in  dispute  in  suit  upon,  or  in  suit  to  cancel.     §  83. 
Coupon  or  coupons  may  be  joined  in  suit  to  make  jurisdictional  sum. 

§92. 
Suit  by  taxpayers  to  cancel, — amount  in  dispute.     §§  94,  90. 
Suits  on,  in  Circuit  Courts,  against  municipal  corporations.     §  120, 

note  1. 
Federal  jurisdiction  of  suits  upon  assigned  or  transferred.     §  137. 
Pleading  citizenship  of  payee  or  original  holder  in  petition  for  re- 
moval of  a  suit  upon  assigned  or  transferred.     §  164. 
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Suit  to  cancel  scries, — no  separable  controversy.     §  144. 
Suit  to  recover  from  party  in  possession  and  determine  ownership, — 
no  separable  controversy.     §  144. 
Given  in  State  court. 

Validity  not  affected  by  removal  of  suit, — general  statute  quoted. 
§9. 
Construction  of  general  statute.     §  205. 
Rev.  St.,  §  646.     §  194,  note  10. 
See  also  Appeal  Bond,  and  other  particular  kinds  of  bond. 
Official  or  other  statutory  bond. 

Relator  in  suit  on,  real  party  in  interest, — citizenship  controlling. 
§  132. 
Of  officer  of  United  States. 

Federal  jurisdiction  of  suit  on.     §  108. 
Bond  for  Removal. 

See  Removal  Bond. 
Boundaries,  Confusion  of. 

Subject  of  equitable  jurisdiction.     §  54. 
Bridge. 
Suit  for  damages  for  failure  to  keep  in  repair  removable.     §  53, 
note  7. 
Brief. 

When  to  be  filed  with  motion  to  remand.     §  199. 
Building  and  Loan  Mortgage. 

Amount  in  controversy  in  suit  upon.     §  97. 
Burmah. 
Native  of,  denied  naturalization.     §  118,  note  12. 

Business. 

Suit  to  enjoin  injury  or  destruction, — jurisdictional  amount.     §  91. 

California. 

Special  provision  as  to  removal  of  suits  in  Southern  District.     §  179, 

note  5. 
Districts,  Divisions,  and  times  and  places  of  holding  Circuit  Courts. 

§  179,  note  21. 
Cancellation  of  Instruments. 
Matter  of  equitable  jurisdiction.     §  54  ;  §  55,  note  2. 

Case. 

Defined  as  meaning  suit.     §  41. 
See  Suit. 
Cashier  of  iVational  Bank. 

Suit  on  bond  of,  arises  under  law  of  United  States.     §  104. 

Cause. 

Defined  as  meaning  suit.     §  41. 
See  Suit. 
Cause,  Good. 
Circuit  Court  for  good  cause  may  permit  copy  of  record  of  State 

court  to  be  filed  in  Circuit  Court  after  expiration  of  statutory 

time.     §  183. 
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Cause  of  Action. 

May  be  insufficient  and  suit  still  be  removable.     §  44. 

Of  the  plaintill  must  depend  upon  the  construction  and  application 

of  the  Constitution  to  make  a  suit  arise  thercimdur.     §  1U3. 
Character  necessary  to  bring  a  suit  within  amended     S  2    cliuse  1 

§  139.  "     ' 

Failure  to  state  a  sufficient,  as  to  one  defendant,  does  not  make  a 
separable  controversy.     §  142. 
Cause  of  Removal. 

Not  specified  in  petition,  should  be  deemed  waived.     §  lo9. 
Certiorari. 
Writ  may  be  issued  to  procure  copy  of  State  court  record  upon  re- 

moval,— general  statute  quoted.     §  12. 
May  be  used  to  secure  a  copy  of  the  record  of  State  court  but  not  to 

.    compel  State  court  to  grant  a  removal.     §  180. 
Use  of,  to  procure  copy  of  record.     §  183. 

When  proper  process  to  be  issued  under  Rev.  St.,  §  643.     §  195. 
Issued  by  Supreme  Court  as  an  appellate  process.     §  210. 
Certificate. 

Of  question  to  Supreme  Court.     §  210. 
Certificate  of  Counsel. 

Necessity  of,  under  Kev.  St.,  §  643.     §  195. 
Cession. 
Of  territory. 
Effect  of,  upon  nationality  of  inhabitants  of  ceded  territory.    §  119. 
Effect  on  rights  of  inhabitants.     §  122. 
Cestui  (^ue  Trust. 

When  formal  and  when  real  party  to  suit.     §  1.32. 
Change. 
Of  parties  or  citizenship  after  removal, — effect  upon  jurisdiction. 

§135. 
See,  also,  Amendment  by  Plaintiff  after  Removal. 
Change  of  Venue. 
Filing  petition  for  removal  after.     §§  152,  153. 

Right  of  defendant  to,  in  State  court,  as  affecting  right  to  remove  for 
prejudice  or  local  influence.     §  190. 
Character. 

Proof  of,  in  naturalization  cases.     §  118,  note  C. 
Charities. 
Subject  of  equity  jurisdiction.     §  54. 
Jurisdiction  over,  by  Courts  as  parens  patriae.     §  61. 
Check. 

Suit  upon  against  drawer  and  certifier, — separable  controversy.     §  144. 
Chicago  Drainage  Canal. 
Suit  in  reference  to,  held  removable  as  arising  under  a  law  of  the 
United  States.     §  104. 
Chicago  Lake  Front  Case. 

Removed  from  State  court  under  act  of  1875.     §  103. 
Important  principles  established  by.     §  103, 
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Child. 

Generally  citizen  of  country  of  birth.     §  116,  note  5. 

Status  of  free,  legitimate  child,  as  to  citizenship,  follows  that  of  father 
rather  than  mother.     §  116,  note  5. 

Born  abroad  whose  father  is  a  citizen  is  a  naturalized  citizen  of  Uni- 
ted States.     §  118. 

Resident  minor,  becomes  a  citizen  by  naturalization  of  parent.     §  118. 

Resident  minor,  of  alien  woman,  becomes  a  citizen  by  her  marriage  to 
a  citizen.     §  118,  note  5. 

Non-resident  or  adult,  does  not  become  a  citizen  by  naturalization  of 
a  parent.     §  118,  note  5. 
Children. 

Collective  naturalization.     §  119. 

Chinese. 

Born  in  United  States  are  citizens.     §  115,  note  6. 
Not  to  be  naturalized.     §  118,  note  12. 
Chose  in  Action. 
What  is.     §  137. 
Suit  upon  assigned.     §  137. 

See,  also,  Assigned  Chose  in  Action. 
Circuit  Court. 

Established  by  original  judiciary  act.     §  1. 

General  original  jurisdiction, — statutes  conferring  quoted.     §  6  and 
notes. 
Act  of  1875  extended.     §  6. 
Act  of  1887-8  restricted.     §  6. 
Appellate  jurisdiction  of,  abolished.     §  6,  note  10;  §  210,  note  5. 
Jurisdiction  by  removal,— general  statutes  quoted.     §  7  and  notes. 
Original  jurisdiction  under  §  1  of  present  act  limits  right  to  remove 
under  §  2, — statute  quoted.     §  7. 
Statute  construed.     §§  63,  68. 
Sum  or  value  in  controversy  must  ordinarily  exceed  $2,000,  exclusive 

of  interest  and  costs,  to  give  jurisdiction.     §§  6,  7,  80,  81,  82. 
When  to  proceed  in  a  removal  cause,— present  general  statute  quoted. 

§8. 
Construction.     §§  182,  184. 
To  proceed  in  a  removed  cause  in  the  same  manner  as  in  an  original 
cause  in  which  the  same  proceedings  had  been  had,— present  gen- 
eral statute.     §§  8,  11. 
Construction.     §  208. 

Former  general  statutes.     §  7,  notes  3,  6;  §  8,  note  4. 
Begins  in  a  removed  case  where  the  State  court  quit,— statute  quoted. 

§11. 
Construction.     §  205. 
Indirectly  acquires  original  jurisdiction  by  removal.     §  34. 
Jurisdiction  of,  extended  after  Civil  War.     §  35. 
Jurisdiction  of,  very  broad  under  act  of  1875.     §  36. 
Increase  of  jurisdiction  aroused  opposition.     §  37. 
Jurisdiction  of,  contracted  by  act  of  1887-1888.     §  38. 
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Nearly  all  Judges  have  attempted  to  enforce  the  restrictions  upon 

their  jurisdiction  imposed  by  the  act  of  1887-1888.     §  :i8. 
Exception.     §  38,  note  o. 
Jurisdiction  of,  to  justify  removal  should  be  clear.     §§  .S9,  199. 

Reasons  therefor.     §  39,  note  G. 
Jurisdiction  dependent  upon  suit  being  of  a  civil  nature.     Ch.  III. 
No  jurisdiction  of  mandamus  suit  under  general  statute.     (^  r»l. 
Jurisdiction  confined  to  suits  at  law  or  in  equity.     Ch.  IV. 
Has  jurisdiction  to  enforce  aright  created  by  a  State  statute.    §§  53,  55. 
Equity  jurisdiction,— extent.     §  54. 

Uniform  tliroughout  ditferentStat.es.     §  54. 

State  law,  enlarging  jurisdiction  of  State  courts  of  equity  cannot 
enlarge  the  equity  jurisdiction  of  Circuit  Courts.     §54. 
May  cancel  note  and  mortgage  for  usury  pursuant  to  State  statute. 

§  55,  note  2 ;  §  205,  note  4. 
No  authority  to  enjoin  legislative  acts   of  municipal   corporations. 

§54. 
No  control  in  equity  over  State  elections  or  title  to  State  office.     §54. 
May  enforce  equitable  right  created  by  State  statute.     §  55. 

May  enforce  mechanic's,  laborer's,  or  other  lien,  created  by  State 
statute.     §  55,  note  2. 
No  right  to  take  jurisdiction  of  a  suit  which  is  neither  at  law  nor  in 

equity  separately,  but  a  mixture  of  both.     §  56. 
If  jurisdiction  can  be  taken  either  at  law  or  in  equity,  Court  will  do 

so;  cases  of  which  there  is  no  jurisdiction  are  those  in  which 

there  can  be  no  separation  of  law  and  equity.     §  56. 
Has  no  probate  jurisdiction.     §  57. 
May  take  jurisdiction  of  suit  at  law  or  in  equity,  although  allied  to,  or 

growing  out  of,  probate  proceeding.     §  58. 
No  jurisdiction  of  suit  for  divorce  or  alimony.     §  60. 
May  have  jurisdiction  of  suit  based  on  judgment  of  State  court  for 

alimony.     §  60. 
Has  no  jurisdiction  as  parens  patriae.     §  61. 

Original  concurrent  jurisdiction  essential  to  removability.     Ch.  V. 
Has  jurisdiction  concurrent  with  State  courts  of  suits  at  law  and  in 

equity  closely  allied  to  admiralty  and  maritime  suits.     §  62. 
Jurisdiction  of,  concurrent  with  State  courts  under  act  of  1887-1888. 

§§  67,  68. 
Suit  should  not  be  removed  into,  which  it  has  no  jurisdiction  to  try. 

§§  68,  76. 
May  try  question  of  jurisdiction  of  the  State  court  in  which  removed 

suit  was  begun.     §  69. 
Succeeds  upon  removal  only  to  jurisdiction  of  State  court.     §  70. 
Jurisdiction  under  patent-right,  copyright,  and  interstate  commerce 

laws.     §§  71,  71a. 
Jurisdiction  of  cases  relating  to  patents,  copyrights,  or  intersUte 

commerce,  but  not  directly  arising  under  laws  of  United  States. 

§71a. 
Jurisdiction  of  trade-mark  cases.     §  72. 
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Injunction  against  proceedings  in  State  court.     §  74. 
Eminent  domain  proceedings, — removal  jurisdiction.     §  75. 

See,  also,  Teire  Haute  v.  Evansville  &  T.  H.  R.  Co.,  106  Fed.  545. 
Should  remand  suit  to  State  court  which  is  within  exclusive  jurisdic- 
tion of  State  court  and  not  dismiss  it.     §  76. 
Amount  in  controversy  necessary  to  jurisdiction.     Ch.  VI. 
Jurisdiction  of,  for  Federal  question.     Ch.  VII. 
Jurisdiction  of,  not  taken  away  by  any  defence  upon  the  merits. 

§102. 
Plea  to  jurisdiction  of,  in  a  case  brought  therein.     §  102,  note  9. 
Jurisdiction  of,  of  suit  by  or  against  corporation  organized  under  law 

of  United  States.     §  106. 
Jurisdiction  of,  of  suit  against  officer  of  United  States.     §  107. 
Jurisdiction  of,  of  suit  against  receiver  appointed  by  Circuit  Court. 

§110. 
Jurisdiction  of,  of  suit  brought  by  or  against  receiver  of  National 

bank.     §  111. 
Jurisdiction  of,  based  upon  diverse  citizenship  or  alienage  of  parties. 

Ch.  VIII. 
Jurisdiction  of,  of  suit  to  recover  contents  of  assigned  chose  in  ac- 
tion.    §  137. 
Jurisdiction  of,  based  upon  separable  controversy.     Ch.  IX. 
Petition  to  State  court  for  removal, — condition  to  removal  jurisdic- 
tion of,  except  for  prejudice  or  local  inference.     Ch.  X. 
Amendments  to  petition  for  removal  in,  after  removal  by  order  of 

State  court.     §  165. 
Removal  bond, — condition  to  removal  jurisdiction  of.     Ch.  XI. 
Duty  to  award  costs  upon  remanding  suit.     §  167. 
Cannot  render  a  judgment  against  the  surety  on  removal  bond  for 

costs,  upon  remand.     §  167. 
Remanding  cause  because  bond  is  insufficient.     §  172. 
Should  remand  cause  if  bond  is  not  in  proper  form.     §  173. 
Amendment  of  removal  bond  in,  after  removal.     §  175. 
Transcript  from  State  court  should  be  filed  in,  pursuant  to  order  of 

removal  upon  petition  filed  in  State  court.     Ch.  XII. 
Times  and  places  of  holding  Circuit  Courts.     §  179. 
Alabama.     §  179,  note  19. 
Arkansas.     §  179,  note  20. 
California.     §  179,  note  21. 
Colorado.     §  179,  note  22. 
Connecticut.     §  179,  note  23. 
Delaware.     §  179,  note  24. 
Florida.     §  179,  note  25. 
Georgia.     §  179,  note  26. 
Idaho.     §  179,  note  27. 
Illinois.     §  179,  note  28. 
Indiana.     §  179,  note  29. 
Iowa.     §  179,  note  30. 
Kansas.     §  179,  note  31. 
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Kentucky.     §  179,  note  32. 

Louisiana.     §  179,  note  33. 

Maine.     §  179,  note  34. 

Maryland.     §  179,  note  35. 

Massachusetts.     §  179,  note  36. 

Michigan.     §  179,  note  37. 

Minnesota.     §  179,  note  38. 

Mississippi.     §  179,  note  39, 

Missouri.     §  179,  note  40. 

Montana.     §  179,  note  41. 

Nebraska.     §  179,  note  42. 

Nevada.     §  179,  note  43. 

New  Hampshire.     §  179,  note  44. 

New  Jersey.     §  179,  note  45. 

New  York.     §  179,  note  46. 

North  Carolina.     §  179,  note  47. 

North  Dakota.     §  179,  note  48. 

Ohio.     §  179,  note  49. 

Oregon.     §  179,  note  50. 

Pennsylvania.     §  179,  note  51. 

Rhode  Island.     §  179,  note  52. 

South  Carolina.     §  179,  note  53. 

South  Dakota.     §  179,  note  54. 

Tennessee.     §  179,  note  55. 

Texas.     §  179,  note  56. 

Utah.     §  179,  note  57. 

Vermont.     §  179,  note  58. 

Virgina.     §  179,  note  59. 

Washington.     §  179,  note  60. 

West  Virginia.     §  179,  note  61. 

Wisconsin.     §  179,  note  62. 
Action  of,  incase  of  defendant's  failure  to  file  copy  of  record  of  Stito 

court  in  Circuit  Court  in  apt  time.     §  183. 
Extent  of  jurisdiction  of,  after  filing  of  petition  and  bond  for  removal 

and  before  the  first  day  of  the  next  term.     §  184. 
Authority  of,  in  removals  for  prejudice  or  local  influence.     Ch.  XIII. 
Order  of,  for  removal  for  prejudice  or  local  influence.     §  191. 

Copy  of  same  to  be  filed  in  State  court.     §  191. 
Removal  jurisdiction  of,  under  special  statutes.     Ch.  XIV. 
Removal  to,  based  upon  Rev.  St.,  §  641.     §  194. 
Petition  for  removal  to,  under  Rev.  St.,  §  643.     §  195. 
When  jurisdiction  of,  is  complete  upon  a  removal  under  Rev.  St., 

§  643.     §  195. 
Proceedings  in,  after  removal      Ch.  XV. 
To  remand  cause  on  motion  that  appears  from  record  to  have  been 

improperly  removed.     §  199. 
Should  remand  suit  if  jurisdiction  is  doubtful.   §§  39,  199. 
Should  remand  suit  upon  proof  of  want  of  removability.     §  201. 
May  remand  cause  upon  Court's  own  motion.     §  202. 
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Authority  to  set  aside  orders  made  by  State  court.     §  205, 
Authority  after  removal  to  Iiear  aad  determine  pending  motions,  de- 
murrers, etc.     §  205. 
May  issue  new  process,  after  removal,  to  bring  in  defendant  not  served 

in  State  court.     §  207. 
May  proceed,  after  removal,  as  to  the  part  of  defendants  alone  served 

in  State  court.     §  207. 
How  far  practice,  pleadings,  forms  and  modes  of  proceeding  conform 

to  those  of  the  State  courts.     §  208. 
Separation  in,  of  law  jurisdiction  and  equity  jurisdiction.     §  208. 
Parties  sometimes  required  to  replead  in,  after  removal  of  a  suit.    §  208. 
Right  of  defendant  to  file  counter-claim  in,  after  removal.     §  208. 
Right  of  plaintiff  to  dismiss  suit  in,  after  removal.     §  208. 
Modes  of  taking  evidence  in,  in  suit  after  a  removal.     §  208. 
Should  try  a  removed  suit  in  the  same  manner  as  an  original  suit. 

§208. 
Recovery  of  costs  in,  in  case  removed  from  a  State  court.     §  209. 
Judgment   of,  upon   erroneous   removal,  not  void  collaterally,  but 

reversible.     §  210. 
Questioning  jurisdiction  of,  by  appeal  or  writ  of  error.     §  210. 
Cannot  properly  exercise  any  further  jurisdiction  after  reversal  of  its 
judgment  with  instructions  to  remand  cause  to  State  court.     §  210. 
Circuit  Court  of  Appeals. 
Establishment  of.     §§  1,  210. 

Costs  in,  taxed  against  removing  defendant  upon  a  remand.     §  167. 
Jurisdiction  of.     §  210. 

Will  reverse  judgment  of  Circuit  Court  for  want  of  jurisdiction  upon 
motion  of  either  party  or  upon  its  own  motion.     §  210. 
Citizen. 
AVho  is.     §§  115,  116. 
May  expatriate  himself.     §  117. 

Does  not  lose  citizenship  by  mere  residence  abroad.     §  117. 
State  is  not.     §  125. 
Citizen  of  State. 

Must  reside  in  the  State.     §  120. 
Citizenship. 
Diversity  of,  the  most  common  ground  of  removal.     §  113. 
Of  parties,  not  that  of  other  persons  interested  in  controversy,  deter- 
mines removability.     §  114. 
Constitution  of  United  States  determines.     §  115. 
Discussion  of  the  elements  of.     §  116. 
Proof  of.     §  120. 

Of  municipal  corporation.     §  126. 

Of  private  corporation  of  single  State  or  country.     §  127. 
Of  quasi-corporation,  joint  stock  company,  or  partnership.     §  128. 
Of  private  corporation  organized  under  laws  of  two  or  more  States. 

§129. 
Of  parties  must  fall  strictly  within  terms  of  statute  to  make  a  suit  re- 
movable.    §  130. 
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Of  parties  fraudulently  joined  to  prevent  a  removal.     §  131. 

Of  each  necessary  party  material  upon  the  question  of  jurisdiction. 
§  132. 

Of  proper  parties  as  affecting  Federal  jurisdiction.     §  i;52. 

Of  formal  or  nominal  party  not  to  affect  jurisdiction.     §  132. 

Of  persons,  not  parties,  but  who  would  be  proper  parties,  not  con- 
trolling.    §  132,  note  2. 

Ke-arrangement  of  parties.     §  133. 

Of  representative  party  controls  Federal  jurisdiction.     §  134. 

Of  next  friend  not  material  to  Federal  jurisdiction.     §  134. 

Of  guardian  ad  litem  not  material  upon  question  of  Federal  jurisdic- 
tion.    §  134. 

Must  be  diverse  both  when  suit  begun  and  when  removal  sought 
§135. 

Change  of,  after  removal,  does  not  defeat  jurisdiction  of  Circuit  Court 
§135. 

Term  not  synonymous  with  residence.     §  136. 

Of  assignor,  material  to  Federal  jurisdiction.     §  137. 
Pleading  in  petition  for  removal.     §164. 

Character  necessary  to  make  suit  removable  for  separable  contro- 
versy.    §  140. 

Pleading  in  petition  for  removal.     §  159. 

Of  natural  persons,— how  pleaded  in  petition  for  removal.     §  162. 

Of  corporations, — how  pleaded  in  petition  for  removal.     §  163. 

Character  of,  necessary  to  removal  for  prejudice  or  local  influence 
§189. 

See,  also,  Alien,  Alienage,  Diverse  Citizenship. 
Citizenship,  Diverse. 

See  Diverse  Citizenship. 
City. 

Jurisdictional  status  of.     §  126. 
City  Ordinance. 

In  violation  of  Constitution,— basis  of  Federal  jurisdiction.    §  103. 
Civil  Action. 

Definition.     §48. 

Distinguished  from  criminal  and  penal  actions.     §48. 

Removability  of,  under  Rev.  St.,  §  643.     §  195. 
Civil  Nature. 

Subject  treated.     Ch.  III. 

Necessary  to  removal  jurisdiction  of  Circuit  Court  under  general  stat- 
ute,— statutes  quoted.     §6  and  notes;  §7  and  notes. 
Question  discussed.     §§40,  48,  49,  50,  51. 

The  test  of  removability  is  civil  nature  not  civil  form.  §50. 

Mandamus  suit  not  of  civil  nature.     §  51. 
Civil  Rights. 

Removal  for  denial  of,  by  State  laws.     §  194. 
Civil  Suit. 

See  Civil  Action, 
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CiTil  War. 

Factor  ia  enlargement  of  jurisdiction  of  Circuit  Courts.     §  35. 
Claim  against  Decedent's  Estate. 

Within  jurisdiction  of  Circuit  Court  by  original  process  or  by  re- 
moval.    §  58. 
Claims. 
Several  small  claims  may  be  assigned  to  one  party  and  joined  in  one 
suit,  if  they  aggregate  a  sum  in  excess  of  $2,000,  and  are  other- 
wise within  Federal  jurisdiction.     §92. 
Clerk  of  Court. 
Court  must  have,  to  have  jurisdiction  of  naturalization.    §  118,  note  6. 
Errors  of,  in  entering  judgment  of  naturalization,  do  not  render  the 
judgment  void.     §  118,  note  6. 
Clerk  of  State  Court. 

Penalty  for  refusal  to  furnish  copy  of  record, — statute  quoted.     §  12. 
Not  duty  of,  to  file  copy  of  record  in  Circuit  Court.     §  181. 
Copy  of  record  to  furnish  upon  removal  under  Rev.  St.,  §  641.     §  194. 
Cognizance. 

See  Jurisdiction. 
Collateral  Effect  of  Judgment. 

Not  considered  ordinarily  in  determining  removability.     §90. 
Collective  Naturalization. 

Instances  of.     §  119. 
Collision. 

Suit  for  limitation  of  liability, — amount  in  controversy.     §95. 
Collusion. 

Ground  of  remanding  suit, — statute  quoted.     §  10. 
Ground  of  dismissal  of  suit, — statute  quoted.     §  10. 
Colorado. 
One  District,  and  times  and  places  of  holding  Circuit  Court.     §  179, 
note  22. 
Colorable  Transfer. 

When  may  be  made  to  defeat  right  to  remove  suit.     §  114. 
Color  of  Authority. 

As  affecting  right  to  remove  under  Kev.  St.,  §  641.     §  194. 
Comity. 
Should  prevent  one  court  from  interfering  with  proceedings  in  an- 
other.    §  74. 
Committee. 

Of  non  compos  mentis, — power  to  change  domicil  of  ward.     §  120, 
note  2. 
Common  Count. 

Amount  of  damages  claimed  in,  restricted  by  bill  of  particulars.    §  83. 
Common  Interest. 

Of  many  persons  in  one  suit. 

Joinder  of  all  such  as  plaintiffs, — jurisdictional  amount.     §  93. 

Suit  by  one  for  benefit  of  all.     §  04. 

Joinder  of  all  such  as  defendants, — jurisdictional  amount.     §  95. 
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Of  many  persons  in  questions  of  law  involved  in  suit,  and  not  in 
subject-matter,  will  not  autliorize  a  plaintiff  to  join'thuin  aa  de- 
fendants.    §  95. 
Common  Law. 

Term  used  synonymously  with  law.     §  53. 
See  Law. 
Common-law  Actions. 

List  of  principal  ones.     §53. 
Common- law  Remedy. 
Saved  to  parties  in  general  grant  of  admiralty  and  maritime  jurisdic- 
tion.    §  62. 
Company. 

When  party  sues  or  is  sued  by  company  name,  a  petitir)nfor  rfnioval 
for  diverse  citizenship  should  allege  whether  parly  is  individual, 
firm,  or  corporation.     §  162. 
Competition  in  Business. 
Suit  to  restrain  unlawful,  does  not  arise  under  law  of  United  StateH. 
§104. 
Complaint. 

Filing  of,  not  bringing  of  suit.     §43. 

Must  disclose  Federal  question  to  make  a  suit  removable  therefor. 

§101. 
Must  plead  facts,  not  merely  conclusions  of  law,  authorizing  Circuit 

Court  to  take  jurisdiction  for  Federal  question.     §  102. 
Need  not  allege  Federal  origin  of  corporation.     §  106. 
Determines  whether  suit  embraces  separable  controversy.     §  141. 
Time  to  file  answer  to,  limiting  time  to  remove, — original  complaint 
meant.     §  157. 
Exception  created  by  Courts.     §  157. 
Allegations  of,  may  aid  defective  petition  for  removal.     §  159. 
Conclusions  of  Law. 
Will  not  authorize  Circuit  Court  to  take  jurisdiction  for  Federal  ques- 
tion; facts  must  be  pleaded.     §  102. 
Concurrent  Jurisdiction. 

Act  of  1887-8  coulined  to.     §§  67,  68. 

General  discussion   of  concurrent  jurisdiction  of  State  court*  and 
Courts  of  United  States.     §  67,  note  13. 
Condemnation  Proceeding. 

Query  as  to  Federal  jurisdiction  and  general  discussion.     §  75. 
When  suit  for,  embraces  separable  controversy  and  when  does  not. 
§144. 
Condition  Precedent. 

Filing  bond  as  well  as  petition  for  removal.     §§  168,  170. 
Confusion  of  Boundaries. 

Subject  of  equitable  jurisdiction.     §  54. 
Congress. 
May  establish  inferior  Courts.     §  1,  text-and  not«  2. 
To  regulate  appellate  jurisdiction  of  Supreme  Court.     §  3. 
May  confer,  as  it  has,  a  limited  right  of  removal.     §  29. 
45 
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Discretion  to  determine  causes  removable.     §  33. 
Has  exclusive  jurisdiction  of  naturalization.     §  116,  note  4. 
Removal  of  suit  against  officer  of  either  House  of.     §  197. 
Connecticut. 

One  District,  and  times  and  places  of  holding  Circuit  Court.     §  179, 
note  23. 
Conquest. 

Effect  upon  nationality  of  inhabitants  of  conquered  territory.     §  119. 
Consent. 
Parties  cannot  confer  unauthorized  jurisdiction  by.     §§  32,  203. 
May  waive  errors.     §  32,  note  2;  §  203. 
Consolidated  Corporation. 

When  entitled  to  the  jurisdictional  rights  of  a  Federal  corporation. 

§106. 
Rights  and  liabilities  of,  in  general.     §  129. 
Consolidation. 

Of  suit  improperly  removed  vi^ith  suit  of  which  Circuit  Court  has  ju- 
risdiction, will  not  cure  error.     §  199. 
Constitution  of  United  States. 

List  of  parts  quoted, — see  Table  of  Laws  Quoted.     P.  xix. 
Vests  judicial  power  in  Courts.     §  1. 

Provision  as  to  the  extent  of  jurisdiction  of  inferior  Courts  and  ap- 
pellate jurisdiction  of  Supreme  Court  not  self-executing.     §  2, 
note  2;  §  23. 
Case  arising  under, — Constitutional  provision.     §  2. 
Statutory  provisions, — original  jurisdiction  of  Circuit  Courts.     §  6 

and  note  5. 
Statutory  provisions, — removal  jurisdiction.     §  7  and  note  7. 
Suits  to  collect  taxes.     §  47. 
Must  involve  a  sum  or  value  in  excess  of  $2,000  to  be  removable. 

§81. 
General  restrictions  upon  removal  of  suits.     §  100. 
Plaintiff's  initial  pleading  must  disclose  that  a  suit  arises  under,  to 

make  suit  removable.     §  101. 
When  case  arises  under.     §§  102,  103. 
All  defendants  to  unite  in  petition  for  removal.     §  149. 
Contents  of  petition  for  removal.     §  161. 
Art.  I,  §  10, — basis  of  Federal  jurisdiction.     §  103. 
Amendment  XIV,  §  1, — basis  of  Federal  jurisdiction.     §  103. 
Determines  who  are  citizens.     §  115. 

Appellate  jurisdiction  of  suits  involving  construction  or  application 
of.     §  210. 
Constitutionality. 

Of  removal  statutes.     §  33. 
Constitutional  Right. 

No  one  has  to  a  removal.     §  29. 
Construction,  Strict. 

The  basic  theory  of  this  volume.     §  22. 
Should  be  applied  to  removal  statutes.     §  39. 
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Consul. 

Case  affecting,— Constitutional  provisions.     §§  2  3. 
Supreme  Court  has  original  jurisdiction.     §  '.]. 

Other  Courts,  thau  Supreme  Court,  have  jurisdicliun  concurrent 
with  it.     §  3,  note  2. 
Suability.     §  123. 
Right  to  sue.     §  123. 
Cuiitenipt. 

Courts  of  United  States  have  implied  power  to  punish.     §  24. 
Contract. 
Made  in  violation  of  law,  void.     §  31. 

To  use  a  boat  for  a  purpose  not  maritime,  not  within  admiralty  juris- 
diction.    §  62,  note  7. 
Impairing  obligation  of,  by  State  law,  as  basis  of  Federal  jurisdiction 

§  103. 
Suit  upon  assigned.  §  137. 
Controversy. 

Classes  of  which  United  States  Courts  may  be  given  jurisdiction 

§2. 
Classes  of  which  Circuit  Courts  are  given  general  original  jurisdic- 
tion,— statutes  quoted      §  6,  aud  notes. 
Classes  of  which  Circuit  Courts  are  given  general  removal  jurisdic- 
tion,—statutes  quoted.     §  7,  and  notes. 
Suit  must  contain  to  be  removable.     §  77. 
What  amounts  to,  in  sense  of  statute.     §  78  and  notes. 
See,  further,  Amount  in  Controversy. 
Controversy,  Separable. 

See  Separable  Controversy. 
Contumacy. 

Courts  of  the  United  States  have  the  implied  power  to  punish.     §  24. 
Convenience. 
When  several  plaintiffs  join  in  one  suit  for  convenience,  their  sepa- 
rate claims  cannot  be  aggregated  to  give  Federal  jurisdiction. 
§93. 
Conversion. 

Jurisdictional  amount  in  suit  for.     §  84. 
Conviction. 

Appellate  jurisdiction  in  cases  of  conviction  of  crime.     §  210. 
Copy  of  Record  of  State  Court. 
To  be  filed  in  Circuit  Court  upon  removal, — present  general  statute 
quoted.     §  8. 
Former  general  statutes  quoted.     §  7,  notes  3,  6;  §8,  note  4. 
When  to  be  filed  in  Circuit  Court, — present  general  statutes  quoted. 
§§  8,  12. 
Former  general  statutes.     §  7,  notes  3,  G;  §  8,  note  4. 
Construction.     §  182. 
Exceptions  and  excuses.     §§  12,  182. 
Condition  for  filing  to  be  inserted  in  removal  bond.     §  173. 
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Filing  in  Circuit  Court  to  effect  a  removal  where  State  court  has  re- 
fused to  grant  a  removal.     §  180. 

Original  record  will  serve  instead  of  a  copy.     §  181. 

What  papers  and  proceedings  are  a  proper  part  of  record.     §  181. 

Should  contain  petition  and  bond  and  order  for  removal  (if  one  was 
made).     §  181. 

Defendant  should  file  in  Circuit  Court.     §  181. 

Plaintiff  may  file  ia  Circuit  Court.     §  181. 

Errors  in,  may  be  corrected, — not  cause  for  remanding  suit.     §  181. 

Effect  of  failure  to  file  in  apt  time  in  Circuit  Court.     §  183. 

Extent  of  Circuit  Court's  jurisdiction  upon  the  filing  of,  and  before 
beginning  of  next  term.     §  184. 

Should  be  filed  in  Circuit  Court  in  case  of  removal  for  prejudice  or 
local  influence.     §  191. 

Effect  of  refusal  of  clerk  to  furnish, — general  statute.  §  12;  §  194, 
note  13. 

Effect  of  refusal  of  clerk  to  furnish,— under  Rev.  St.,  §  641.     §  194. 

Clerk  to  furnish  in  case  of  removal  under  Rev.  St.,  §  041.     §  194. 

Effect  of  failure  of  defendant  to  file  in  Circuit  Court  under  Rev.  St., 
§  641.     §  194. 

In  removals  under  Rev.  St.,  §  643.     §  195. 
Copyrigrht. 

Suit  arising  under  copyright  laws  within  exclusive  Federal  jurisdic- 
tion, and  hence  not  removable  from  a  State  court  if  begun 
therein.     §  71. 

Suit  I'elatiug  to,  but  not  arising  directly  under  copyright  laws,  within 
concurrent  jurisdiction  of  State  courts  and  Circuit  Courts.     §71a. 

Statute  in  reference  to,  does  not  give  Circuit  Court  jurisdiction  of 
suit  to  enforce  common-law  rights  of  author.     §  71a. 
Corporate  Securities. 

Federal  jurisdiction  of  suits  upon  assigned  or  transferred.     §  137. 
Corporation. 

Instrument  made  by,  and  payable  to  bearer,  excepted  from  restriction 
upon  Federal  jurisdiction  of  suits  upon  assigned  or  transferred 
choses  in  action, — statute  quoted.     §  6. 
Construction.     §  137. 

Jurisdiction  to  wind  up  affairs  of  insolvent.     §  55,  note  2. 
Amount  in  controversy.     §  94. 

State  may  grant  right  of  eminent  domain  to.     §  75. 

Suit  by  stockholder  of,  to  enjoin  waste  of  corporate  assets, — amount 
in  controversy.     §  94. 

Suit  to  test  validity  of  consolidation  under  act  of  Congress  arises  un- 
der law  of  United  States.     §  104. 

Organized  under  law  of  United  States, — jurisdictional  rights  of.    §  106. 

Citizenship  of,  has  become  a  matter  of  importance.     §  124. 

May  remove  a  suit.     §  124. 

Private. 
How  term  used  in  this  volume.     §  127,  note  1. 


INDEX.  709 

Organized  under  laws  of  single  State,  territory,  or  forcigu  coun- 
try,— citizenship  of.     §  127. 

Organized  expressly  to  perpetrate  a  fraud  upon  the  jurittdiction  of 

Circuit  Court.     §  127. 
Organized  under  laws  of  two  or  more  States.     §  129. 
Of  one  ytato  re-incorporated  in  another.     §  129, 
When  not  formal  party  to  suit.     §  132,  note  21  (A). 
Kesidence  of.     §  136. 

How  citizenship  and  residence  pleaded.     §  163. 
Corporation,  Foreign. 

See  Foreign  Corporation. 
Corporation,  Municipal. 

See  Municipal  Corporation. 
Cost  Bond. 

Given  in  State  court,— validity  of,  after  a  removal.     §§  205,  209. 

Secures  costs  after  removal  to  a  Circuit  Court.     §  209. 
Required  by  Circuit  Court.     §  186. 
Circuit  Court  may  require  in  a  case  removed  from  a  State  court. 

§209. 
Extent  of  liability  on.     §  209. 
Costs. 

Excluded  in  determining  amount  in  controversy.     §§  6,  7,  97. 
Excluding  amount  of,  by  allegation  of  petition  for  removal.     §  99. 
Bond  for,  upon  removal,— present  general  statute  quoted.     §  8. 
Former  general  statutes  quoted.     §  7,  notes  3,  U;  §  8,  note  4. 
Condition  for  payment  upon  remand  to  be  inserted  in  removal  Ixmd. 

§173. 
Court  to  adjudge  upon  remanding  a  cause,— statute  controlling  quoted. 
§10. 
Construction.     §  167. 
What  taxable  upon  remand.     §  167. 
Court  may  adjudge   upon  dismissal  of  a  cause, — statute  granting 

power  quoted.     §  10. 
Adjudged  by  State  court,  failure  to  pay, — effect  on  right  of  removal. 

§79. 
Whether  bond  for,  requisite  upon  a  removal  for  prejudice  or  local 

influence.     §  186. 
Of  former  suit, — Circuit  Court  may  require  payment.     §  205. 
In  suits  removed  from  State  court  to  Circuit  Court.     §  209. 
Right  to  recover.     §  209. 
Amount  taxable.     §  209. 
How  payment  enforced.     §  209. 
Connter-Claim. 
Amount  of,  not  to  be  considered  in  determining  jurisdictional  amount. 

§98. 
Filed  by  defendant,  does  not  authorize  plaintiff  to  remove  a  suit. 

§  148. 
Right  to  file  in  Circuit  Court  after  removal.     §  208. 
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County. 

Jurisdictional  status  of.     §  126. 

Removability  of  suit  against,  under  former  laws.     §  152,  note  13. 
Coupou. 
Several  may  be  aggregated  in  one  suit  to  make  sum  sufficient  for  Fed- 
eral jurisdiction.     §  92. 
Given  for  interest,  treated  jurisdictionally  as  principal.     §  97. 
Court. 

Acts  judicially  in  decreeing  naturalization.     §  116,  note  6. 
Court  of  a  State. 
See  State  Court. 
Courts  of  United  States. 
Constitution  provides  for.     §  1. 
Courts  of  limited  jurisdiction.     §  23. 
Courts  inferior  to  tlie  Supreme  Court  have  only  such  jurisdiction  as 

statutes  confer.     §  23. 
Courts  inferior  to  Supreme  Court  are  not  inferior  courts  in  language 

of  the  common  law.     §  23. 
Have  the  implied  powers  incident  to  courts  of  superior  jurisdiction. 

§24. 
Jurisdiction  of,  cannot  be  restricted  or  enlarged  by  State  legislation. 

§25. 
Have  jurisdiction  conferred  by  Congress,  although  State  courts  may 

not  have  a  similar  jurisdiction.     §  25. 
Cannot  have  cognizance  of  suits  unknown  to,  and  forbidden  by,  the 

law.     §  26. 
Have  only  judicial  powers.     §  27. 

Exception  to  this  rule.     §  27,  notes  3,  4. 
Cannot  control  executive  officers  of  the  United  States  or  of  the  States 

in  the  discharge  of  their  political  duties.     §  28. 
Have  no  pi'obate  jurisdiction.     §  57. 
Suit  upon  a  judgment  of,  does  not  arise  under  a  law  of  the  United 

States.     §  104. 
See,  also,  Suj^reme  Court,  Circuit  Court  of  Appeals,  Circuit  Court, 
District  Court. 
Covenant. 

Common-law  action.     §  53. 
Creditor. 

Right  to  avoid  fraudulent  conveyance  made  by  decedent.     §  55,  note  2. 
Creditor's  Bill. 
Based  on  judgment  of  State  court,  may  be  within  jurisdiction  of  Cir- 
cuit Court.     §  45,  note  2. 
Debtor  a  necessary  defendant.     §  132,  note  21  (D). 
Does  not  embrace  separable  controversy.     §  144. 
Crimes. 

Appellate  jurisdiction  of  convictions.     §210,  notes  5,  6. 
Criminal  Case.        * 
Not  removable  under  general  statute.     §50. 
Removable  under  Rev.  St.,  §  641.     §  194. 
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When  commenced,   for  purpose   of  removal.     §194,    note  •>•  s  lOI 
notes.  '  -.  s     ., 

If  indictment  is  quashed  after  removal  under  Rev.  St.,  §041    uew  in- 

dictment  may  be  returned  in  State  court.     §  194. 
Removal  of,  uuder  Rev.  St.,  §643.     §  195. 
Criminal  Form. 

Civil  suit  in,  removable.     §50. 
Cross'bill. 
Filed  by  defendant,   does  not  authorize  plaintiff  to  remove  a  suit. 
§148. 
Cy  Pres  Power. 

Not  possessed  by  a  Circuit  Court.     §  61. 
Damages. 
Elements  claimed  which,  as  matter  of  law,  are  not  recoverable,  not 

considered  in  determining  Federal  jiiris<iiction.     §8;J,  note  ;{. 
Claim  of  damages,  without  legal  foundation  will  not  confer  jurisdic- 
tion on  Circuit  Court.     §84,  aud  note  9. 
Damag'es,  Compensatory. 

When  demand  of  plaintiff  the  test  of  jurisdictional  amount.     §84. 
Damages,  Exemplary,  Punitive,  or  Vindictive. 

Plaintiff's   demand  as  test  of  amount  to  give  Federal  jurisdiction. 

§84. 
In  what  cases  recoverable.     §  84,  note  4. 
Damages,  Unliquidated. 

How  amount  iu  dispute  determined.     §84. 
Damages  for  Detention. 
When  may  be  joined  to  value  of  property  in  determining  jurisdictional 
amount.     §  87. 
Davis  &  Rankin. 

Several  character  of  their  building  contracts.     §  95. 
Death. 

Of  alien  after  declaration  of  intention  to  become  citizen, — widow 
aud  children  may  complete  their  naturalization.     §11S,  note  11. 
Of  party  after  removal,— substitution  of  successor.     §  199. 
Of  party  after  judgment  or  decree, — formal  proceedings  to  revive 
suit  not  necessary  to  take  appeal  or  bring  writ  of  error.     §  14. 
Substitute  for  proceedings  to  revive  suit.     §  14. 
By  wrongful  act. 
Right  to  revive  suit  brought  for  injuries  by  decedent.     §  53. 
Suit  to  recover  damages  removable.     §53,  note  7. 
No  separable  controversy.     §  144. 
Debt,  Action  of. 

On  judgment  of  State  court  may  be  removable.     §45,  note  2. 
Common-law  remedy  for  collection  of  tax.     §  47,  note  6. 
May  be  used  to  recover  pen-alty.     §  50,  note  2. 
Common-law  action.     §53. 
Debtor, 
When  necessary  defendant.     §  132,  note  21. 
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Decedent. 

Citizenship  of,  not  controlling  upon  question  of  Federal  jurisdiction 
in  suit  brought  by  executor  or  administrator.     §  134. 
Decedent's  Estate. 

Administration  of.     §  57. 

Claim  against,  within  Federal  jurisdiction.     §58. 
Deceit. 

Action  of,  against  officers  of  National  bank, — removability  of.     §  111. 
Declaration. 
Of  the  plaintiff. 
Must  disclose  Federal  question  to  make  a  suit  removable  therefor. 

§101. 
Must  plead  facts,  not  merely  conclusions  of  law,  authorizing  Circuit 

Court  to  take  jurisdiction  for  Federal  question.     §  102. 
Need  not  allege  Federal  origin  of  corporation.     §  106. 
Determines  whether  suit  embraces  a  separable  controversy.     §  141. 
Time  to  file  answer  to,  limiting  time  to  remove, — original  meant. 
§157. 
Exception  created  by  Courts.     §  157. 
Allegations  of,  may  aid  defective  petition  for  removal.     §  159. 
Of  party. 

Competent  evidence  upon  question  of  citizenship.     §  120. 
Of  intention  to  become  citizen. 

May  be  made  before  clerk  or  in  open  court.     §  118,  note  6. 

Does  not  make  an  alien  a  citizen.     §118,  note  6;  §123,  and  note 

11. 
Alien  soldier  need  not  make  until  he  applies  for  admission.     §  118, 

note  7. 
Alien  who  has  resided  in  United  States  three  years  during  minor- 
ity may  make  at  time  of  admission.     §  118,  note  10. 
Decrees. 
Suit  to  enjoin  enforcement  of  several,  held  by  different  persons, — 
amount  in  controversy.     §  95. 
Deed. 

Amount  in  controversy  in  suit  to  cancel.     §  87,  note  4. 
Deed  of  Trust. 
Suit  to  foreclose, — no  separable  controversy.     §  144. 
Suit  to  cancel,  with  note  secured  thereby, — no  separable  controversy. 
§144. 
Default. 
No  right  to  remove  a  suit  after.     §  79. 

Of  part  of  defendants,not  material  in  determining  whether  a  suit  em- 
braces a  separable  controversy.     §  141. 
Defects. 
In  removal  bond, — waiver  of.     §  176. 

In  copy  of  record  of  State  court  may  be  corrected, — not  cause  of  re- 
mand.    §  181. 
In  return  of  service  of  process, — may  be  corrected  in  Circuit  Court 
after  a  removal.     §  207. 
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Defence. 

Statement  by  plaintiff  of  one  anticipate.!,  will  not  autl.orizo  a  f  "ircuit 
Court  to  take  juris.lictiun  of  a  suit  by  ori^nnal  pro.cBH  .„■  by  re- 
moval,  as  a  suit  arising  under  Cunslitutiuu,  i^^ws.  or  trc-ati-n  of 
the  United  States.     §  101. 

Under  law  of  United  States  does  not  entitle  defendant  to  a  removal. 

§  107. 
Separate,  does  not  create  a  separable  controversy.     §  143. 
Defeudaot,  or  Defendants. 
Place  where  suable.     §  (5. 

General  statute  granting  right  to  remove.     §  7. 
Manner  of  removal  by,  under  general  statute.     §  8. 
Filing  copy  of  record  of  State  court  in  Circuit  Court,  see  Copy  of  Uec- 

ord  of  State  Court. 
Process  against,  in  local  actions.     §  13. 

Eight  of,  to  remove  a  suit  not  affected  by  venue  of  original  action 
§65. 

Need  not  file  any  pleading  in  State  court  before  removal,     tj  T,s. 

Joint  or  several  character  of  liability  of,  as  determiuiug  FLMJeni!  juris- 
diction.    §  95. 

Counter-claim  filed  by,  not  considered  in  determining  amount  in  con- 
troversy.    §  98. 

When  petition  of,  for  removal  should  plead  amount  in  controversy 

§99. 
Cannot  procure  removal  for  Federal  question  by  setting  up  fact.**  in 

pleadings  or  in  petition  for  removal.     §  101. 
Citizenship  of  each  and  every  one  to  be  diverse  from  that  of  any  plain- 
tiff to  make  suit  removable  for  diverse  citizenship.     §  l;}0. 
Right  of  removal  confined  to.     §  148. 

All  to  unite  in  petition  for  removal  for  Federal  question.     §  149. 
All  to  unite  in  petition  for  removal  for  diverse  citizenshij).     §  l.jO. 
One  or  more  interested  may  remove  a  suit  for  a  separable  controversy. 

§151. 
If  part  only  have  been  served  with  process  or  have  appeared,  they 

may  remove  suit.     §  158. 
Need  not  personally  sign  removal  bond.     §  169. 

Petition  by,  for  removal  of  suit  upon  assigned  chose  in  action.     §  104. 
Remedies  of,  for  error  of  State  court  in  denying  a  removal.     §  IHO. 
Duty  to  fiile  copy  of  record  of  State  court  in  Circuit  Court     §  181. 
Petition  by,  for  removal  for  prejudice  or  local  inlluence.     §  ia'>. 
Prejudice  or  local  influence  between,  not  cause  of  removal.     §  ISO. 
Whether  a  single  one  may  remove  suit  for  prejudice  or  local  iuliuenco. 

§188. 
Each  must  be  a  citizen  of  some  State  other  than  that  in  wliicii  a  .suit 

is  brought  to  make  it  removable  for  prejudice  or  local  iulluiii.i-. 

§189. 
Right  to  remove  suit  under  Rev.  Stat.,  §  641.     §  194. 
Right  to  remove  a  suit  under  Rev.  St.,  §  043.     §  195. 
Right  to  removal  under  Rev.  St.,  §  044.     §  190. 
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Right  of  removal  by  officer  of  either  House  of  Congress.     §  197. 

May  move  to  remand  for  want  of  jurisdiction.     §  199. 

Cannot  take  advantage  of  his  own  error  or  irregularity  in  removal 

proceedings,  not  amounting  to  a  want  of  jurisdiction.     §  203. 
May  contest  jurisdiction  of  State  court  over  his  person  after  removal 

to  Circuit  Court.     §  206. 
New,  may  be  brought  in  after  a  removal.     §  207. 
If  not  served  in  State  court,  is  liable  to  service  upon  process  issued 

from  Circuit  Court  after  removal.     §  207. 
Not  served  in  State  court,  may  appear  in  Circuit  Court,  after  removal, 

without  process.     §  207. 
Procuring  a  removal,  may  assign  as  error,  upon  appeal  or  writ  of 
error,  that  Circuit  Court  acquired  no  jurisdiction  by  the  removal. 
§2i0. 
Deficiencies. 

Of  statute  for  removals  for  prejudice  or  local  influence.     §  185. 
Deficiency  Judgment. 

Prayer  for,  in  foreclosure  suit,  against  part  of  defendants,  does  not 
make  a  separable  controversy.     §  144. 
Definitions. 

Of  action,  case,  cause,  suit.     §41. 
Jurisdiction  of  subject-matter.     §  43,  note  4. 
Jurisdiction  of  the  person.     §  43,  note  4. 
Civil  action.     §  48. 
Citizen.     §§  115,  116. 
Naturalization.     §  116,  note  4. 
Foreign  bill  of  exchange.     §  137,  note  18. 
Delaware. 

One  District,  and  times  and  place  of  holding  Circuit  Court.     §  179, 
note  24. 
Delivery  of  Instrnments. 

Matter  of  equitable  jurisdiction.     §  54, 
Demurrer. 

Hearing  of,  is  a  trial.     §  187. 
Denial  of  Kemoral. 

Remedies  of  petitioner  for  error  of  State  court.     §  180. 
Dependent  Suit. 
Not  removable  from  State  court.     §  45. 

May  be  brought  in  Circuit  Court  to  make  equitable  defence  available 
to  an  action  at  law.     §  208. 
Deposition. 

Right  of  Circuit  Court  to  receive  upon  a  hearing  of  petition  for  re- 
moval for  prejudice  or  local  influence.     §  190. 
Taken  in  State  Court, — a  part  of  the  record  to  be  certified  to  Circuit 
Court.     §  181. 
When  competent  evidence  in  Circuit  Court.     §  208. 
Deputy. 

Suit  against  principal,  an  officer  of  United  States,  for  compensation, 
arises  under  contract,  and  not  law  of  United  States,  and  is  not 
removable.     §  107. 
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Deputy  Clerk. 

Whether  may  act  for  clerk  in  a  removal  under  Rev.  St.,  §  643.     §  195, 
Deputy  Revenue  Collector. 

Suit  on  bond  of, — Federal  jurisdiction.     §  103, 
Derivative  Claim. 

Covered  by  restriction  of  jurisdiction  of  suit  to  rocover  contentjj  of 
assigned  chose  in  action,     §  137. 
Detainer. 

Unlawful  or  forcible, — Federal  jurisdiction.     §  .''j3,  note  7, 
Detinue. 

Common-law  action.     §  53. 
Different  Matters. 

May  be  joined  in  one  suit  to  make  the  amount  in  controversy  surti- 
cient  for  Federal  jurisdiction.     §  92. 
Discovery,  Bill  of. 

Subject  of  equitable  jurisdiction.     §54. 
Discovery  of  Instruments. 

Subject  of  equitable  jurisdiction,     §  54. 
Dismissal. 

When  suit  should  be  dismissed  for  want  of  jurisdiction, — statute 

quoted.     §  10. 
Circuit  Court  should  not  dismiss  suit  improvidently  removed,  but 

should  remand  it.     §  76. 
Right  of  plaintiff  to  bring  new  suit,  upon  dismis^l  of  suit  begun  in 

State  court  and  removed  to  Circuit  Court.     §  205. 
Should  not  be  entered  in  Circuit  Court  because  process  or  return  in 

State  court  is  defective.     §  207. 
Right  of  plaintiff  to  dismiss  suit  at  law  in   Circuit  Court  governed 
by  State  statute.     §  208. 
Dispensary  Law. 

Suit  attacking  validity  of,  arising  under  Constitution,     §  103. 
Disputable  Jurisdiction. 

Should  not  be  entertained  upon  removal.     §  .39. 
Dispute. 

Concerning  title,  not  proper  to  be  considered  in  determining  jurisdic- 
tional value  of  land.     §  87,  note  12. 
Disregarding  Denial  of  Removal. 
Party  seeking  removal  may  lile  copy  of  record  of  State  court  in  Cir- 
cuit Court,  notwithstanding  State  court  has  denied  a  removal. 
§  180. 
Distinction. 

Between  civil  and  penal  cases.     §  48, 
Distress  Warrant. 

Amount  in  controversy.     §  83. 
District. 
In  what  District  suit  is  to  be  brought,— transitory  actions.     §  i5  and 
notes. 
Local  actions.     §  13. 
To  what,  suit  is  to  be  removed,— present  general  statute.     §  7. 
Former  general  statutes,     §  7,  notes  3,  6,  7. 
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Suit  should  be  removed  to  that  iu  which  the  suit  is  pending  in  the 
State  court.     §  179. 

List  of  Districts  and  Divisions.     §  179. 

Proper,  in  which  to  file  petition  for  removal  for  prejudice  or  local  in- 
fluence.    §  185. 

Under  Rev.  St.,  §  641.     §  194. 

Under  Rev.  St.,  §  643.     §  195. 
District  Attorney  of  United  States. 

Suit  against,  held  removable  as  arising  under  law  of  United  States. 
§  107. 
District  Court. 

Established  by  original  judiciary  act.     §  1. 

Jurisdiction  of  civil  suits  of  admiralty  and  maritime  jurisdiction. 
§62. 

Time  and  place  of  holding  several  (but  not  all).     §  179. 
District  of  Columbia. 

Citizen  of,  not  citizen  of  a  State.     §  121. 
Circuit  Court  no  jurisdiction  of  suit  by  or  against,  on  ground  of  di- 
verse citizenship.     §  121. 
No  right  to  remove  a  suit  for  prejudice  or  local  influence.     §  189. 
Ditcli. 

See  Drain. 
Diverse  Citizenship. 

Constitutional  provision  quoted.     §  2. 

Original  jurisdiction  of  Circuit  Courts  founded  upon,  —  statutes 
quoted.     §  6  and  notes. 

Removal  jurisdiction  of  Circuit  Courts  founded  upon, — statutes 
quoted.     §  7  and  notes. 

Suit  to  collect  taxes  removable  therefor.     §  47. 

Suit  in  which  Federal  jurisdiction  is  based  on,  must  involve  a  sum  or 
value  in  excess  of  •f2,000,  to  be  removable.     §  81. 
General  discussion.     Ch.  VIII. 

The  most  common  ground  of  removal.     §  113. 

An  independent  ground  of  removal.     §  113,  note  1. 

General  restrictions  upon  removals  for.     §  113. 

Must  exist  both  when  a  suit  is  begun  and  when  removal  is  sought. 
§135. 

All  defendants  to  unite  in  petition  for  removal  for.     §  150. 

Pleading  diversity  of  citizenship  in  petition  for  removal.     §  159. 

Of  payee  or  original  holder  of  note,  both  when  suit  begun  and  when 
petition  for  removal  filed.     §  164. 

See,  also,  Citizenship,  Alien,  Alienage. 
Division. 

Suit  removable  to  Circuit  Court  held  in  Division  in  which  suit  is  pend- 
ing in  State  Court.  §  179,  and  notes  4,  5,  6,  7,  8,  9, 10, 11, 12,  13, 14, 
15,  16,  17,  18,  26,  40. 

List  of  Divisions.     §  179. 

As  affecting  time  to  file  transcript  from  State  court  in  Circuit  Court. 
§  182. 
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Divorce. 

Suit  for,  not  within  jurisdiction  of  Circuit  Court.     §60. 
Docket  Fee. 

Whether  taxable  upon  remand.     §  167. 
Dock  Yard. 

Query  as  to  jurisdictional  status  of  residents.     §  122. 
Domain,  Emiueut. 

See  Eminent  Domain. 
Domestic  Relations. 

Whole  subject  belongs  to  laws  of  the  States  and  not  to  the  laws  of  the 
United  States.     §61,  note  '6. 
Domicil. 

As  determining  citizenship.     §  120. 
Doubts. 

As  to  jurisdiction  of  removed  case  should  be  resolved  by  Circuit  Court 
against  removabilty.     §§  39,  199. 
Dower. 

Common-law  action  for  recovery.     §  53. 

Subject  of  equitable  jurisdiction.     §54. 

Claim  for,  when  does  not  arise  under  law  of  the  United  States.    §  101. 

Suit  for  assignment, — no  separable  controversy.     §  144. 
Draft. 

Suit  on  assigned  claim  for  damages  for  failure  to  protest,— Federal 
jurisdiction,     §  137,  note  6. 
Drain. 

Proceeding  to  establish,  held  to  be  a  suit.     §47,  note  2. 
No  separable  controversy  in.     §  144. 
Duties  on  Imports. 

Collection  of,  the  subject  of  Force  Act  from  which  comes  Rev.  St., 
§  643.     §  195. 

Suits  in  reference  to, — removability  under  Rev.  St.,  §643.     §  195. 
Ecclesiastical  Courts. 

Of  England.     §57,  and  note  4. 
Ejectment. 

Common-law  action.     §  53. 

Amount  in  controversy  in.     §  87. 

Joint  suit  to  recover  several  tracts  of  land.     §  95. 

Joint  suit  against  several  trespassers  may  be  brought.     §  95. 

When  embraces  a  separable  controversy.     §  144. 
Election. 

Of  officers  held  under  State  law, — Circuit  Courts  no  right  to  control. 
§54. 

Of  defeated  party  between  Courts  of  appellate  jurisdiction.     §  210. 
Election  and  Satisfaction. 

Subject  of  equitable  jurisdiction.     §  .'54. 
Election  Officer. 

Suit  against,  for  damages  for  declining  to  receive  vote.    §  103. 
Elective  Franchise. 

Suit  arising  under,  no  longer  removable  under  Rev.  St.,  §  643.     §  195. 
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Eminent  Domain. 

Exercise  of,  an  act  of  sovereignty.     §  75. 
Power  may  be  delegated.     §  75. 
How  far  legislative  and  how  far  judicial.     §  75. 
Query  as  to  Federal  jurisdiction, — whether  suit  removable?     §  75. 
Consult  Terre  Haute  v.  Evansville  &  T.  H.  R.  Co.,  106  Fed.  545. 
State's  power  subject  to  Fourteenth  Amendment.     §  103. 
When  suit  embraces  a  separable  controversy  and  when  does  not.     §  144. 
Employer, 
Suit  against,  by  employe  to  recover  for  personal  injuries,  removable. 
§  53,  note  7. 
Entry,  Forcible. 

Federal  jurisdiction  of.     §  53,  note  7. 
Equitable  Defence. 
Cannot  be  made  to  action  at  law  in  Circuit  Court.     §  208. 
How  made  available.     §  208. 
Equitable  Reply. 

Cannot  be  made  to  legal  defence  in  Circuit  Court.     §  208. 
How  made  available.     §  208. 
Equitable  Right. 
Created  by  State  statute, — enforced  by  United  States  Court.     §  55. 
To  be  enforced  in  equity  in  Circuit  Court  although  enforceable  by 
a  legal  remedy  in  State  court.     §  55. 
Equity. 
Classes  of  cases  in,  of  which  Courts  of  United  States  may  be  given 

jurisdiction.     §  2. 
Statutes  quoted  as  to  original  jurisdiction.     §  6  and  notes. 
Statutes  quoted  as  to  removal  jurisdiction.     §  7  and  notes. 
Proceeding  in,  in  State  court,  in  aid  or  defence  of  an  action  or  judg- 
ment at  law, — not  removable  apart  from  the  main  action.     §  45, 
note  1. 
General  discussion  of  subject.     Ch.  IV. 
Suit  must  be  in,  or  at  law,  to  be  removable.     §  52. 
Term  means  same  whether  used  in  reference  to  original  or  removal 

jurisdiction.     §  52. 
Subjects  of  equity  jurisdiction.     §  54. 
Statutory  form  of  suit  will  not  prevent  removal.     §  54. 
Suit  in,  within  original  or  removal  jurisdiction  of  Circuit  Court  al- 
though allied  to  probate  proceeding.     §  58. 
Forms  and  modes  of  proceeding  in  Circuit  Court.     §  208, 
Circuit  Courts  keep  suits  in  equity  separate  from  those  at  law.     §  208. 
Equity  Court. 

No  control  of  elections  to  office  or  title  to  office.     §  54. 
Error. 
In  record  of  State  court  cannot  be  corrected  by  affidavit  in  Circuit 
Court.     §  89. 
Cases  contra.     §  89,  note  4. 
In  copy  of  record  of  State  court  may  be  corrected, — not  cause  of  re- 
mand.    §  181. 
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In  removal  proceedings,  excepted  to  and  not  waived,  good  cause  f«.r 
reversal.     §  208. 
Estate  of  Decedent. 

Claim  against  may  be  filed  in  Circuit  Court  or  removed  thereto  from 
State  court.     §  58. 
Estoppel. 

Effect  of  judgment  as,  not  considered  in  determining  removability 

of  suit  for  recovery  of  money.     §  90. 
Irregularities,  the  subject  of.     §  lo7,  note  3. 

Errors  or  irregularities  may  be  subject  of; — want  of  juiiudictiou  can- 
not bo.     §  203. 
Estrepenient  Bond. 

(Jivcn  in  State  court,— validity  of,  after  removal.     §  205. 
Eviction. 

Amount  in  controversy  in  suit  for  damages.     §  97. 
Evidence. 

Bill  to  preserve  and  perpetuate, — subject  of  c(iuitable  jurisdiction. 

§54. 
What  is  competent  to  prove  citizenship  acquired  by  residence.     §  120. 
To  prove  prejudice  or  local  iuUuence.     §  190. 
In  Circuit  Court  after  removal.     §  208. 
Excuse. 
None  accepted  for  failure  to  file  petition  for  removal  in  apt  time.  §  153. 
For  failure  to  file  copy  of  record  of  State  court  promptly  in  Circuit 
Court.     §  182. 
Executive  Officers. 

Not  subject  to  the  control  of  Courts  of  the  United  States  in  the  dis- 
charge of  their  political  duties.     §  28. 
Execution. 

Contest  as  to  ownership  of  property  taken, — not  removable.     §45, 

note  1. 
Proceedings  supplementary  to, — jurisdiction  of.     §55,  note  2. 
Executor. 
Necessary  party  to  suit  to  set  aside  will.     §  132,  note  21  (G). 
Personal  citizenship  controls  Federal  jurisdiction.     §  134. 
Exemplary  Damages. 

Demand  of  the  plaintiff,  the  test  of  jurisdictional  amount.     §  84. 
Exemption  from  Taxation. 

Value  of,  not  to  be  considered  in  determining  jurisdiction  in  suit  to 
collect  a  tax  or  to  enjoin  a  tax.     §  96. 
Ex  Parte  Suit. 

Not  removable.     §  77. 
Expatriation. 

Citizen  of  United  States  may  expatriate  himself.     §  117. 

Doubtful  if  citizen  of  United  States  could  expatriate  himself  prior  to 

act  of  July  27,  1868.     §  117,  note  1. 
What  necessary  to  effect.     §  117. 
Express  Trust. 

Subject  of  equitable  jurisdiction.     §54. 
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Express  Company. 

Jurisdictional  status  of.     §128. 
Factory. 

Davis  &  Rankin  contract, — several  character,     §  95. 
Facts. 

Must  be  pleaded  by  plaintiff,  and  not  conclusions  of  law  merely,  to 
authorize  Circuit  Court  to  take  jurisdiction  for  Federal  question 
§  102. 

Petition  for  removal  to  state.     §§  159,  164,  194,  195. 
Failure. 

To  promptly  file  copy  of  record  of  State  court  in  Circuit  Court,— 
effect  upon  right  to  remove.     §  183. 
False  Imprisoument. 

Plaiutiif  s  demand  iu  suit  for  damages  as  test  of  jurisdiction.     §  84. 

Suit  against  United  States  marshal  for,  held  removable.     §  107. 

Suit  for  damages,— no  separable  controversy.     §  144. 
Fares. 

Cases  in  reference  to,  arising  under  Constitution.     §  10.3. 
Father. 

Citizenship  of,  determines  that  of  child  in  his  custody.     §  120, 
Federal  Corporation. 

Jurisdiction  of  suits  by  or  against,  as  arising  under  law  of  United 
States.     §  106. 

Petition  for  removal  by,     §  161. 
Federal  Defence. 

Does  not  authorize  a  removal,     §  101. 
Federal  Question. 

Constitution  quoted,     §2, 

Statute  authorizing  original  jurisdiction  quoted,     §6. 

Statute  authorizing  removal  quoted,     §  7. 

General  discussion.     Ch,  VII. 

Suits  removable  for,  a  small  proportion  of  the  cases  in  which  Federal 
questions  are  involved, — general  restrictions.     §  100, 

Few  cases  removable  for.     §  101. 

Necessary  allegations  to  give  jurisdiction  therefor  to  a  Federal  Court, 
§§  101,  102, 

Petition  for  removal  for,     §  161. 
Ferries. 

Pdghts  of  city  of  New  York.     §  103. 
Few  Cases. 

Removable  for  Federal  question.     §  101. 
Fictitious  Claims. 

Will  not  confer  jurisdiction  on  Circuit  Court,      §84,  note  9;  §85, 
notes  1,  9. 
Fifteenth  Amendment. 

Suit  arising  under.     §  103. 
Fire. 
Suit  for  damages, — no  separable  controversy.     §  144. 
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Firm. 

Jurisdictional  status  of.     §  128. 

How  citizenship  of,  pleaded  in  petition  for  removal      6  1fi2 
Florida.  ■    ^ 

Treaty  for  cession  cited.     §  119,  note  3. 

Districts  and  times  and  places  of  holding  Circuit  Courts.    K  no  notn  M 
Force  Act  or  Force  Bill.  .«»-«». 

§  3  tlie  basis  of  Kev.  St.,  §  643.     §  195. 
Forced  Sale. 

Not  proper  test  of  value  of  property  for  jurisdictional  purposes.    §  87. 
Foreclosure. 

Suit  for, — no  separable  controversy  in.     §  144. 
Foreign  Attachment. 

See  Attachment,  Foreign. 
Foreign  Bill  of  Exchange. 

Excepted  from  restriction  upon  Federal  jurisdiction,— statutes  quoted. 
§  6  and  notes. 
Construed.     §  137. 

Definition.     §  137,  note  18. 
Foreign  Citizen  or  Subject. 

See  Alien. 
Foreign  Corporation. 

Contracts  of,  when  void.     §  31. 

Does  not  become  a  resident  by  doing  business  in  a  State.     §  136. 

See,  also,  Corporation. 
Foreign  State. 

Right  to  sue  in  Circuit  Court.     §  123. 

Citizen  or  subject  of, — pleading.     §  162. 
Forfeitures. 

See  Penalties  and  Forfeitures. 
Forged  Instrument. 

Amount  in  controversy  in  suit  to  cancel.     §  87,  note  4. 
Form. 

Does  not  determine  whether  a  proceeding  is  a  suit.     §  42. 

Unimportant  in  determining  whether  a  suit  is  of  a  civil  or  criminal 
nature.     §  50. 

Amendment  of,  allowable  in  petition  for  removal  in  Circuit  Court 
§  165. 
Formal  Party. 

See  Nominal  Party. 
Forms  of  Proceeding. 

In  civil  cause  at  law  in  Circuit  Court, — how  far  modeled  after  those 
of  State  courts.     §  208. 
Formedon,  Writ  of. 

Common-law  action.     §  53. 
Fornication. 

Prosecution  for, — right  of  removal.     §  194,  note  3. 
Fort. 

Query  as  to  jurisdictional  status  of  resident.     §  122. 
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Fourteenth  Amendment. 
See  Amendment  XIV,  and  Constitution  of  United  States. 

Franchises. 

Suits  affecting, — Federal  jurisdiction  as  arising  under  Constitution. 

§  103. 
Fraud. 

Ground  for  dismissal  of  suit, — statute  quoted.     §  10. 

Ground  for  remanding  suit, — statute  quoted.     §  10. 

Subject  of  equity  jurisdiction.     §  54. 

Setting  aside  instruments  for.     §  55,  note  2. 

Measure  of  damages,  where  property  is  taken  by.     §  84,  note  4. 

Pleading,  in  petition  for  removal.     §  131. 

Proof  in  Circuit  Court.     §  131. 

Suit  for  damages  for,  etc., — whether  separable  controversy.     §  144. 

Transfer  of  title  to  property  for  fraudulent  purpose  to  confer  upon 
Circuit  Court  jurisdicticm  of  suit  affecting  such  property.     §  201. 
Fraudulent  Conveyance. 

Kight  of  creditor  to  set  aside.     §  54,  note  2. 

Amount  in  dispute  in  suit  to  set  aside.     §  83. 

Joinder  of  plaintiffs  in  suit  to  set  aside, — jurisdictional  amount.     §  93. 

Necessary  parties.     §  132,  note  21. 
Fraudulent  Joinder  of  Parties. 

Made  to  prevent  ;i  n-moval.     §  131. 
Fraudulent  Practices. 

Suit  by  railroad  company  against  ticket  brokers  to  enjoin, — jurisdic- 
tional amount.     §  91,  note  5. 

Fand. 

Whether  amount  to  be  administered  in  a  suit  is  jurisdictional  amount 
in  dispute.     §  94. 
Fundamental  Principles. 

General  discussion.     Ch.  II. 
Gadsden  Purchase. 

Treaty  for,  cited.     §  119,  note  3. 
Garnishee. 

Nominal  defendant.     §  132. 
Garnishment. 

Proceeding  not  removable  apart  from  main  action.     §  45,  note  1. 
Exception.     §  45,  note  2. 

Liability  of  receiver  appointed  by  Circuit  Court  to  suits.     §  109. 

In  State  court, — validity  after  removal.     §  205. 

Georgia. 

Special  provision  as  to  removal  of  suits  in  Southern  District.     §  179, 

note  5. 
Both  Districts.     §  179,  note  6. 
Northern  District,  §  179,  note  20. 
Districts  and  Divisions  and  times  and  places  of  holding  Circuit  Courts. 
§  179,  note  20. 
Governor. 
Nominal  party  to  suit  on  bond  payable  to.     §  132. 
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Groundless  Claims. 

Will  not  confer  jurisdiction  upon  Circuit  Court     8  A4  «  ♦    « 

notes  1,  9.  v/ourt.     {  84,  note  0;  j  85, 

Guadalupe-Hidalgo. 

Collective  naturalization.     §11<),  uoto3 
Guam. 

Treaty  for  cession  cited.    §  119,  note  3 
Guardian. 
Control  over  domicil  of  ward.     §  120  note  2 

CitUensWp  „,,  „„.  material  upon  ,„„,«„„  „,  ,,,„„  j„^^,^^^_^ 

Signing  bond  for  infant  upon  removal     s  loo 
Habeas  Corpus.  ^ 

Suit  for,  not  removable.     §73. 
Habeas  Corpus  Cum  Causa. 

Writ  used  to  complete  removal  where  dpfonHanf  i=  •        .     , 

under  Rev.  St.,  §§  641,  642.     §  194.  '"  '"''^'' 

When  proper  process  under  Rev.  St.,  §  043      §  195 

Method  of  service  of  writ  under  Rev.  St    6  64-?     s'  10^ 
Half-breed  Indian.  '  ^  ^  ^'^^• 

Citizenship  of,     §  116,  note  5. 

Naturalization  denied.     §  118,  note  12. 
Hawaii. 

Native  of,  not  white  person.    §  118,  note  12. 
Annexation.     §  119. 
Hearing. 

^  Of  petition  for  removal  for  prejudice  or  local  influence.    §  190. 

Suit  against  to  collect  debt  of  ancestor.-jurisdictional  amoimt.- 
when  several.     §  95.  "uiuis 

Heirs  and  Devisees. 

Enforcement  against,  of  claim  against  decedent.     §  5.5,  note  2 
Highway.  "     ' 

Suit  for  damages  from  failure  to  keep  in  repair  removable.    5  63 
note  7.  ' 

Husband. 

Citizenship  of,  as  controlling  that  of  wife     8  120 
Hybrid  Cases.  ^ 

Neither  at  law  nor  in  equity,  but  a  cross  between  the  two.-not  re- 
movable  or  within  original  jurisdiction  of  Circuit  Court.     §  56 
Idaho.  * 

District  and  Divisions  and  times  and  places  of  holding  Circuit  Court*. 
§  179,  note  27. 
Idiot  or  Lunatic. 
Subject  of  equity  jurisdiction.     §  54. 
Jurisdiction  over,  exercised  by  courts  as  parens  patria>.     (5  61. 
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Change  of  domicil  of.     §  120,  note  2. 
Implied  Coutract. 

Jurisdictiou  amount  in  suit  upon.     §  84. 
Implied  Trust. 

Sulijoot  of  equity  jurisdiction.     §54. 
Imprisonment. 

See  False  Imprisonment. 
Indian. 

Suit  by,  based  on  14th  and  loth  Amendments.     §  103. 

Not  born  a  citizen.     §  110,  note  5. 

Natui-alization  of.     §  110,  note  5. 
Indian  Treaties. 

Jurisdiction  of  Circuit  Court  based  upon.     §  105. 
Indiana. 

Oue  District,  and  times  and  places  of  holding  Circuit  Court.     §  179, 
note  20. 
Indispensable  Party. 

("itizensliip  of  each,  material  upon  question  of  jurisdiction.     §  132. 
Individual  Citizenship. 

Of  nienibers  of  firm  to  be  pleaded  in  petition  for  removal.     §  162. 
Individual  Aliens. 

May  bo  admitted  to  citizenship, — statute  quoted.     §  118,  noted. 
Indorsee. 

iiii^lit  to  sue  indorser  in  Circuit  Court.     §  137. 
Infant. 

Suit  by,  or  against,  may  bo  regularly  removed.     §  32. 

Cannot  consent  to  a  removal.     §  32. 

Subject  of  equity  jurisdiction.     §  54. 

Jurisdiction  over,  exercised  by  courts  as  parens  patriae.     §  61. 

Citizenship  of.     §  120. 

Bond  for  costs  upon  x-emoval.     §  169. 
Informalities. 

In  j>i(li;in(nt  of  naturalization,  do  not  render  it  void.     §  118,  note  6. 
Initial  IMoadiug:. 

of  plaintitY  must  rely  upon  a  Federal  light  to  make  a  suit  removable. 
§  101. 
lujuuetion. 

Granted  by  State  court. 
Komoval  of  suit  does  not  dissolve, — statute  of  1875  quoted.     §  9. 

Kev.  St..  §  040,  quoted.     §  104,  note  10. 
Circuit   Court  may   dissolve   or    modify    after    removal, — statute 
quoted.     §  9. 
Construction.     §  205. 

Suit  for  mandatory,  may  be  removable.     §  51. 

Subject  of  equitable  jurisdiction.     §  54. 

Suit  to  enjoiu  interference  with  plaintitT  in  use  of  a  patent  does  not 
arise  under  patent-right  law.     §  71a. 

Suit  for  mandatory,  to  enforce  interstate  commerce  act.     §  71a. 

Circuit  Court  not  to  enjoin  proceedings  in  Stale  court,  except,  etc.    §  74. 
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Suit  to  enjoin  proceedings  in  SUU,  court  not  remorfcble      |  74 

Sum  iijvolv. td  in  hiiit  to  eujoiu  nalo  of  property.     |  88. 

Amount  in  controverHy  in  unit  for.     |  Ul. 

Suit  to  enjoin  the  execution  >,f  neveraJ  umalJ  judj{io«at*,-«uin  of  lU 

judgmentH  the  Kum  in  c/^ntrovemy,     |  irz. 
Several   partien  having  an  int«reHt  in  obtaining  maj  join  a«  plaintlf. 

Suit  t()  enjoin  tax,— amount  in  diHpute.     |  ft*5. 

Not  propfif  proccKH  to  comj.*.-]  a  Sute  court  U>  grant  a  reraoral.     |  IW. 
Power  of  Circuit  Court  to  grant  or  dissolve  In  a  reniored  caM  bef'/r« 
the  firnt  day  of  the  next  term.     (  1H4. 
Injunction  liond. 

Suit  on,  given  in  United  SUte»  a^urt,  ari»e»i  under  law  of  UoiUd 

State*.     S 104, 
Given  in  State  court,— validity  of,  aft^r  a  removal,     f  30C. 
Injury  upon  Land. 

I»  not  wititin  a/Jmiralty  juria/Jiction,  though  tli*  cauMi  U  apoo  *kt 
•water.     ;  fj2,  u;U:  7. 
luHoIrcnt  Corporation. 

./uiiiidiction  V>  wind  up  affairB  of.     j.^li,  note  2. 

See,  aJHO,  Corj^oration. 
InhtrumentH. 

Diftcovery,  cancellation  and  delivery  of,— matter  of  equitable  jurto* 
diction.     5-04. 
loHurauce  CompanieM. 

When  hued  together  for  several  liabilitien  ur*/^n  a  iilngle  r*',ll*':r  — **»- 
eral  character  of  amount  in  c/>ntrover»y.     |  {*.',. 

Peculiar  and  complicated  Huit  againut,  held  not  toernhra/:«  aeparabie 
controverHy.     J 144, 
Insured  Property. 

When  value  of,  the  jurisdictional  Bum.     §87. 
Interest. 

Excluded  in  determining  amount  in  controvemy,     ||  6,  7,  '/7. 

Meaning  of  term  in  judiciary  act  of  1887-8.     |W7, 

When  not  recoverable  afU;r  payment  of  principal,     { fr7,  note  4. 

Kx'ludirjt.^  amount  of,  by  allegation  of  petition  for  removal,     |  M, 
Interested  Person. 

Citizenithip  of,  not  party  tr^  nuit,  not  material  upon  queatiou  uf  juris- 
diction.    /  114. 
Intermediate  Holder. 

Citizensliip  not  maT/;rial.     |  137, 
Internal  Revenue  La wh. 

.Suit  ai  ihing  under, — removability  of.     J  11»5. 
Interpleader. 

Matter  of  equitable  jurisdiction.     $54. 
Interrogatories. 

h'l'jiiV  V)  ";mf^;l  hrmwHtn  in  Circuit  Court,     |208, 
Interstate  Commerce. 

Ca*e»  affe'.'ting,  arising  under  Cons'JtatioD.     |  103. 
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Interstate  Commerce  Act. 

Suit  for  damages  under,  not  within  jurisdiction  of  State  court.     §71. 

Federal  Courts  have  exclusive  jurisdiction  of  suits  for  damages.    §  71. 

Certain  suits  to  enforce,  may  be  begun  in  either  State  or  Federal 
Court.     §  71a. 
Interveuer. 

Status  as  to  removal.     §  135. 

Right  to  remove  for  a  separable  controversy.     §  141. 

Time  to  file  petition  for  removal.     §  157. 
Intervention. 

Petition  of,  in  a  receivership,  not  removable  apart  from  main  action. 
§  45,  note  1. 
Illinois. 

Districts  and  Divisions  and  times  and  places  of  holding  Cii'cuit  Courts. 
§  179,  note  28. 
Iowa. 

Special  provision  as  to  I'emoval  of  suits.     §  179,  note  8. 

Districts  and  Divisions  and  times  and  places  of  holding  Circuit  Courts. 
§  179,  note  30. 
Irregularity. 

In  removal  bond, — waiver  of.     §  176. 

Court  will  not  ordinarily  notice,  in  removal  proceedings,  of  own  mo- 
tion.    §  202. 

Parties  may  waive,  in  removal  proceedings,     §  203. 

In  removal  proceedings,  excepted  to  and  not  waived,  good  cause  for 
reversal.     §  203. 

In  removal  proceedings,  assignable  as  error  by  aggrieved  party.    §  210. 
Issue  of  Law. 

Hearing  of,  is  a  trial.     §  187. 
Jackass  and  Fox. 

^sop's  fable.     §50,  note  2. 
Japanese. 

Not  entitled  to  be  naturalized.     §  118,  note  12. 
Jay's  Treaty. 

Effect  on  citizenship.     §  119,  note  3. 
Joinder  of  Causes  of  Action. 

What  causes  may  be  joined.     §  92. 
Joinder  of  Parties. 

As  affecting  Federal  jurisdiction.     §  130. 

Fraudulent,  to  prevent  removal.     §  131. 
Joint  Bond. 

May  be  rejected  by  State  court  when  tendered  with  petition  for  re- 
moval.    §  172, 
Joint  Liability. 

Amount  in  controversy  in  case  of.     §§93,  94,  95, 
Joint  Stock  Company. 

Jurisdictional  status  of,     §  128. 
Joint  Suit. 

No  separable  controversy  in  joint  suit  upon  a  joint  and  several  cause 
of  action.     §  142. 
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Judges  of  United  States  Courts. 

Hold  office  during  good  behavior.     §  1. 
Constitutioual  provision  as  to  compeuBation.     §  1. 
Not  to  appoint  relatives  to  office  or  duty.     §  21. 
Have  made  the  law  as  to  the  citizenship  of  corporations,     §  124. 
Judgment. 
Of  State  court. 
When  Federal  Court  may  set  aside.     §  45.  notes  1,  2. 
Suit  on  judgment  for  alimony  may  be  within  jurisdiction  of  Cir- 
cuit Court.     §  60. 
After  erroneous  denial  of  removal, — is  it  void  ?    §  180. 
Collateral  or  probative  effect  of,  not  considered  in  determining  r*- 

movability  of  suit.     §  90. 
Suit  on,  rendered  by  Circuit  Court,  does  notarise  under  law  of  United 

States.     §  104. 
Of  naturalization,  is  entitled  to  same  presumption  of  validity  as  ordi- 
nary judgment.     §  118,  note  6. 
Jurisdiction  of  suit  upon.     §  137,  note  G. 

Power  of  court  to  render,  for  one  defendant  and  ajjainst  another  doea 
not  make  a  suit  embrace  a  separable  controversy.     §  142. 
Judicial  Bias  in  Matter  of  Law. 
Erroneous  view  of  law  honestly  entertained  by  State  court  not  cause 
of  removal.     §  186. 
Judicial  Notice. 

Taken  of  Federal  origin  of  corporations.     §  106,  and  note  27. 
Judicial  Power. 

Vested  by  Constitution  in  Courts  of  United  States.     §  1. 
Extent  of,  couferrable  on  Courts  of  United  States.     §  2. 
Dormant  until  Congress  provides  by  law  for  its  exercise.     §  23. 
To  be  removable  a  suit  must  be  within  that  prescribed  by  the  Consti- 
tution.    §  33. 
Granted  to  Circuit  Courts  by  act  of  1875,  very  broad.     §  36. 
Jurisdiction. 

Extent  of,  conferrable  upon  Courts  of  United  States, — Constitution 

quoted.     §  2. 
Statutes  quoted   granting  general  original  and  removal,  to  Circuit 

Court.     Ch.  I. 
Statutes  quoted   granting  special  removal  jurisdictions  to  Circuit 

Court.     Ch.  XIV. 
Unauthorized  by  law  cannot  be  conferred  by  consent.     §  32. 
By  removal, — original,  not  appellate.     §  34. 
Circuit  Court's  enlarged  after  Civil  War.     §  35. 
If  doubtful  upon  removal,  cause  should  be  remanded.     §§  39,  199. 
Question  of,  remains  open  for  review  upon  appeal  or  writ  of  error. 

§39,  note  6;  §210. 
Of  subject-matter, — definition.     §  43,  note  4. 
Of  the  person, — definition.     §  43,  note  4. 

Not  given  by  removal  over  defendant.     §  206. 

May  be  perfected  over  the  defendant  after  removal.     §  207. 
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Original,  under  §  1,  essential  to  jurisdiction  by  removal  under  §  2,  of 
the  present  act.     §§  63,  (38. 
This  limitation  introduced  by  act  1887-8.     §  G4, 
Different  rule  existed  under  prior  statutes.     §  64. 

Of  State  court, — method  by  which  acquired  not  material  upon  the 
question  of  removability.     §  6G. 

Concurrent  of  Ciixuit  Court  and  State  court  under  act  of  1887-8. 
§  67,  68. 

Not  essential  that  State  court  in  which  suit  is  begun  should  have,  to 
make  suit  removable.     §  69. 

State  court's,  may  be  contested  after  removal.     §  69. 

If  State  court  has  none,  Circuit  Court  will  have  none  on  i-emoval. 
§70. 

Amount  necessary  to  jurisdiction,— $2,000.     §  81. 

Want  of,  not  established  by  a  recovery  of  less  than  $2,000.     §  85. 

Question  of,  cannot  be  waived.     §  157,  note  3. 

Extent  of  Circuit  Court's  after  filing  of  petition  and  bond  for  removal 
and  before  first  day  of  next  term.     §  184. 

Remanding  suit  on  motion  for  want  of.     §  199. 

Plea  questioning  that  of  Circuit  Court  after  removal.     §  201. 

When  want  of,  appears  Circuit  Court  will  remand  suit  on  own  mo- 
tion.    §  202. 

Want  of,  not  a  subject  of  waiver  or  estoppel.     §  203. 

Review  of  question  by  appeal  or  writ  of  error.     §  210. 

Of  Circuit  Court  must  affirmatively  appear  to  avoid  reversal  upon 
appeal  or  writ  of  error.     §  210. 

As  to  special  elements  of,  see  such  sub-heads  as  Fundamental  Prin- 
ciples, Ch.  II;  Suits  of  a  Civil  Nature,  Ch.  Ill;  Suits  at  Law  or 
in  Equity,  Ch.  IV;  Original  Concurrent  Jurisdiction  Essential 
to  Removability,  Ch.  V;  Amount  in  Controversy,  Ch.  VI;  Fed- 
eral Questions,  Ch.  VII;  Diverse  Citizenship,  Ch.  VIII;  Separable 
Controversy,  Ch.  IX;  Prejudice  and  Local  Influence,  Ch.  XIII; 
Special  Statutes,  Ch.  XIV. 

As  to  method  of  conferring,  by  removal,  see  Statutes  quoted  in 
Ch.  I,  especially  §§7,  8;  Petition  to  State  court  for  Removal,  Ch. 
X;  Removal  Bond,  Ch.  XI;  Order  and  Transcript  for  Removal, 
Ch.  XII;  Prejudice  and  Local  Influence,  Ch.  XIII;  Special  Stat- 
utes, Ch.  XIV. 

As  to  method  of  questioning  that  of  Circuit  Court  after  removal,  con- 
sult Proceedings  after  Removal,  Ch.  XIV. 
Jurisdiction,  Appellate. 

See  Appellate  Jurisdiction. 
Jurisdiction,  Probate. 

See  Probate  jurisdiction. 

Justice. 

Meaning  of  term  as  used  in  reference  to  a  removal  for  prejudice  or 

local  influence.     §  190,  note  10. 

Justice  of  the  Peace. 

Bringing  suit  within  jurisdiction  of,  by  remitting  part  of  plaintiff's 

claim.     §86,  notes  1,  4. 
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Removability  of  suit,  under  general  statute.     §  152,  note  13 
Justice  of  United  States  Court. 

Kelativo  of,  uot  to  bo  appoiuted  to  office  or  duly  by  C.jurt.     g  ui 
Kansas. 

District  and  Divisions,  and  times  and  places  of  liuldiuK  Circuit  Court. 
§179,  note  31. 
Kentucky. 

Districts  and  Division,  and  times  and  phices  of  holdiug  Circuit  C.inii. 
§  179,  note  32. 
Laborer^s  Lien. 

No  separable  controversy  in  suit  for  foreclosure.     §  144. 
Laches. 

Plaintiff  not  guilty  of,  for  not  taking  steps  in  State  court  in  removed 
case  while  the  suit  is  pending  on  docket  of  Circuit  Court,     juao. 
Lake  Front  Case. 

Removed  from  State  court  under  act  of  1875.     §  103, 
Important  principles  established  by.     §  103. 
Land. 

Suit  to  recover,— jurisdictional  amount.     §§87,  95. 
Land  Grants  of  Different  States. 
Constitutional  provision.     §  2. 
Statutory  provisions. 

Original  jurisdiction.     §  6  and  notes. 

Comments.     §  82. 
Removal  jurisdiction.     §  7  and  notes;  § 8  and  note  4. 
Comments.     §  193. 
Land  Laws. 

When  suit  arises  under  land  law  of  the  United  States.    §  104. 
Law. 
Cases  at. 
Classes  of  which  Courts  of  United  States  may  be  given  jurisdiction 

§2. 
Right  of  trial  by  jury  in  Courts  of  United  States,— Coustitnliouul 

provision.     §  4. 
Original  jurisdiction.     §  6  and  notes. 
Removal  jurisdiction.     §  7  and  notes. 
General  discussion,  Ch.  IV. 

Suit  must  be,  or  in  equity,  to  be  removable.     §52. 
Term  means  same  whether  used  in  reference  to  original  or  remo\-al 

jurisdiction.     §  52. 
Classes  at  common  law.     §  53. 
No  jurisdictional  distinction  between  suit  at  common  l.iw  and  a 

suit  arising  out  of  statute  law.     §  .j3. 
Within  jurisdiction  of  Circuit  Court  and  may  be  roniovt-d  thereto 

although  allied  to  probate  proceeding.     §.")H. 
How  far  practice,  pleadings,  forms  and  modes  of  procoodinfj  in  Cir- 
cuit Court  conform  to  those  of  the  State  courts.     §  208. 
Circuit  Courts  keep  suits  at  law  separate  from  those  in  iMjuity. 
§208. 
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Action  at  law,  tried  as  suit  in  equity, — reversal  of  judgment.     §  208. 
Term  used  synonymously  with  common-law.     §  53. 
Court  of,  has  concurrent  jurisdiction  with  court  of  admiralty.     §62, 

note  4. 
Where,  gives  rule  of  damages,  such  rule  controls.     §83,  note  3. 
Law  of  a  State. 
See  State  Law. 
Law  of  United  States. 
Case  arising  under. 

Constitutional  provision.     §  2. 

Statutory  provisions,— original  jurisdiction  of  Circuit  Courts.    §6, 
and  note  5. 
Removal  jurisdiction.     §7  and  note  7. 
Must  involve  a  sum  or  value  in  excess  of  $2,000,  to  be  removable. 

§81. 
General  restrictions  upon  the  right  of  removal  of  suits.     §  100. 
Plaintiff's  initial  pleading  must  disclose  that  a  suit  so  arises,  to 

make  suit  removable.     §  101. 
When  case  arises  under.     §§  102,  104. 
All  defendants  to  unite  in  petition  for  removal.     §  149, 
Contents  of  petition  for  removal.     §  161. 
For  removal  of  a  suit  from  State  court, — Constitutionality.     §  33. 
Appellate  jurisdictiou  of  suit  involving  Constitutionality.     §  210. 
Lease. 

Amount  in  controversy  in  suit  to  cancel.     §87,  note  4. 
Leg^acy. 

Subject  of  equity  jurisdiction.     §54. 
Legal  Cause  of  Action. 

When  test  of  jurisdictional  amount.     §  83. 
Legal  Bight. 
Created  by  State  statute  enforceable  at  law  in  Circuit  Court  even  if 
enforceable  in  equity  in  State  court.     §  55. 
Lessor  and  Lessee. 

Joint  suit  against,  no  separable  controversy.     §  144. 
Lessor  Company. 

When  necessary  party  to  suit  to  cancel  lease.    §  132,  note  21  (B). 
Libel. 

Common-law  action.     §  53. 
Jurisdictional  amount  in  suit  for.     §  84. 
Suit  for  damages, — no  separable  controversy.     §  144. 
Lien. 

Suit  to  enforce, — no  separable  controversy.     §  144. 
Lienholders. 

Joint  suit  by  holders  of  several  liens,  for  convenience  of  suit, — juris- 
dictional criterion.     §  93. 
Limitation  of  Liability. 

Amount  in  controversy  in  suit  for.     §  95. 
Limited  Partnership. 

Jurisdictional  status  of.     §  128. 


INDEX. 


731 


Liquidated  Som. 

Wheu  suit  involves,   easy  to  determine   question  of  jurisdictional 
amount.     §83. 
Liquor  Law. 

Suits  attacking  validity  of  State  laws.-jurisdiction  of.  a«  ari»inc 

under  Constitution.     §  10;). 
Removability  of  suit  under  Kev.  St.,  §041.     §  194,  note  3. 
Right  of  removal  under  Rev.  St.,  §643.     §  195,  note  1. 
Litigation  conceruiiig  Title. 

Not  proper  to  consider  upon  the  jurisdictional  value  of  ..ronertv 
§87,  note  12.  *     ^^' 

Local  Actions. 

Certain  kinds  may  be  brought  in  Circuit  Court     §  13. 

Procedure  in,  in  Circuit  Court.     §13, 
Louisiana  (State). 

Special  provision  as  to  removal  of  suits  in  Western  District     5  179, 
note  9. 
Eastern  District.     §  179,  note  10. 
Districts  and  Divisions,  and  tiroes  and  places  of  holding  Circuit  Courts 
therein.     §  179,  note  33. 
Louisiana  (Territory). 

Treaty  for  cession  cited.     §  119,  note  3. 
Lunatic. 

See  Idiot  or  Lunatic. 
Magazine. 

Query  as  to  jurisdictional  status  of  resident.     §  122. 
Magna  Charta. 

Restraints  of,  upon  arbitrary  power.     §  103. 
Maine. 

One  District,  and  times  and  place  of  holding  Circuit  Court     §  179, 
note  34. 
Malicious  Prosecution. 

Jurisdictional  amount  in  suit  for.     §  84. 

Suit  for,  against  district  attorney  of  United  States,  held  removable. 
§107. 
Manager  of  Property. 
Appointed  by  a  Federal  Court.     See  Receiver,  Appointed  by  a  Federal 
Court. 
Mandamus. 
Not  a  suit  of  a  civil  nature,  and  hence  not  within  orijrinal  jurisdiction 
of  Circuit  Court  under  general  statute  or  removable  thereto  fmrn 
a  State  court.     §  51. 
Jurisdiction  of  United  States  Courts  under  special  statutes.     J  .')!, 

note  3. 
Not  proper  process  to  compel  a  State  court  to  grant  a  removal.     §  180. 
Not  allowed  by  Supreme  Court  to  review  order  of  Circuit  Court  to 
remand  a  cause.     §  204. 
Mandatory  Injunction. 
Suit  for,  may  be  removable.     §  51. 
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Suit  for,  to  enforce  interstate  commerce  act.     §  71a. 

Jurisdictional  amount,  in  suit.     §  91. 

See,  also,  Injunction. 
Manner, 

In  which  State  court  acquires  jurisdiction,  not  material  upon  question 
of  removability.     §  66. 
Manner  of  Removal. 

Present  general  statute  quoted.     §§  7,  8. 
Construction.     Chs.  X,  XI,  XII,  XIII. 

Special  statutes  quoted  and  construed.     Ch.  XIV. 
Marine  Corps. 

Right  of  alien  serving  in,  to  be  naturalized.     §  118. 
Marine  Court. 

No  jurisdiction  of  natui'alization.     §  118,  note  6. 
Maritime  Jurisdiction. 

See  Admiralty  Jurisdiction. 
Market  Value. 

What  may  be  considered  in  determining.     §  87,  note  12. 
Marriage  Settlement. 

Subject  of  equitable  jurisdiction.     §  54. 
Married  Woman. 

Citizenship  of,  generally  follows  husband's.     §§  118,  120. 
Married  Women. 

Subject  of  equity  jurisdiction.     §  54. 

Collective  naturalization  of.     §  119. 
Marshal. 

Claim  of  title  through  sale  by,  as  basis  of  Federal  jurisdiction.    §  104. 

Right  of,  to  remove  suit  against.     §  107. 

Suit  on  bond  of, — Federal  jurisdiction.     §  108. 

To  serve  writ  of  habeas  corpus  cum  causa.     §§  194,  195. 
Marshalling  of  Securities. 

Subject  of  equitable  jurisdiction.     §  54. 
Maryland. 

One  District,  and  times  and  places  of  holding  Circuit  Court.     §  179, 
note  35. 
Massachusetts. 

One  District,  and  times  and  place  of  holding  Circuit  Court.     §  179, 
note  36. 
Master. 

Suit  for  damages  againsk,  and  servant,  for  negligence, — no  separable 
controversy.     §  144. 
Matter  in  Dispute. 

See  Amount  in  Controversy. 
Mechanic's  Lien. 

Subject  of  equity  jurisdiction.     §  55,  note  2. 

Several  liens  held  by  different  persons  cannot  be  aggregated  to  make 
jurisdictional  sum.     §  93,  note  15. 

No  separable  controversy  in  suit  to  foreclose.     §  144. 
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Merchant  Vessel. 

Kight  of  alien  serving  on,  to  be  naturalized.    §  118. 
Mexican. 

Entitled  to  be  naturalized.     §  118,  note  12. 
Mexican  (Grants. 

Suits  based  upon,— when  arise  under  treaty  of  Gaudalupo-HidaiL'o 
§  105. 
Miami  Indians. 

Certain  baud  of  tbera  made  citizens.     §  116,  note  5. 
Michig^au. 
Districts,  Divisions,  and  times  and  places  of  holding  Circuit  Court* 
§  179,  note  37. 
Mining  Laws. 

Wlien  suit  arises  under.     §  104. 
Ministers,  Public. 

See  Public  Ministers. 
Minnesota. 
Suit  to  collect  tax  under  State  statute  removable.     §  66. 
Special  provision  as  to  removals  in.     §  170,  noto  11. 
District,  Divisions,  and  times  and  places  of  holding  Circuit  Courts. 
§  179,  note  38. 
Minor. 

See  Infant. 
Miscegenation. 
Not  right  guaranteed  by  Constitution  or  laws  of  Unit«d  States,— no 
right  to  removal  of  prosecution  for.     §  194,  note  3. 
Misdemeanor. 

Removal  of  prosecution  under  Rev.  St.,  643.     §  195,  note  6. 
Misnomer. 

Coirection  of.     §  109,  note  11. 
Mississippi. 
Special  provision  as  to  removal  of  suits  in  Southern  District,  Western 
Division,  §  179,  note  12. 
Southern  Division.     §  179,  note  13. 
Eastern  Division.     §  179,  note  14. 
Districts,  Divisions,  and  times  and  places  of  holding  Circuit  Courts. 
§  179,  note  39. 
Missouri. 
Special  provision  as  to  removals  in  Western  District.     §  170,  note  40. 
Districts,  Divisions,  and  times  and  places  of  holding  Circuit  Courtji. 
§  179,  note  40. 
Mistake. 

Subject  of  equity  jurisdiction.     §  54. 
Modes  of  Proceeding. 
In  civil  causes  at  law  in  Circuit  Court,— how  far  to  conform  to  modes 
prevailing  in  State  courts.     §  208. 
Money  or  Property. 

Must  be  in  controversy  to  make  suit  removable.     §§  77,  80. 
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Montana. 

District,  Division,  and  times  and  places  of  holding  Circuit  Court. 
§  179,  note  41. 
Mortgage. 

Subject  of  equitable  jurisdiction.     §  54;  §  55,  note  2. 
Setting  aside  for  fraud.     §  54,  note  2. 

Amount  in  dispute  in  suit  to  foreclose,  or  suit  to  cancel.     §  83. 
"When  two  or  more  may  be  joined  in  one  suit.     §  92. 
Holders  of  all  debts  secured  by,  may  join  as  plaintiffs  in  suit  to  fore- 
close.    §  93. 
Suit  upon  assigned,— Federal  jurisdiction.     §  137. 
No  separable  controversy  in  suit  to  foreclose.     §  144. 
Mortg-agees. 

Several  may  unite  to  foreclose  one  mortgage.     §  93. 
Mother. 

Becoming  citizen  makes  child  citizen  also.     §  118,  note  5. 
When  citizenship  controls  that  of  child.     §  120,  note  2. 
Motion  to  Remand. 

See  Remand. 
Motiyes. 

Of  party,  competent  evidence  upon  question  of  citizenship.     §  120. 
Municipal  Corporation. 
Citizenship  of.     §  126. 

Suit  by,  to  cancel  judgment  and  order  for  its  payment, — no  separable 
controversy.     §  144. 
Municipal  Franchises. 

Suits  affecting, — Federal  jurisdiction  as  arising  under  Constitution. 
§  103. 
Nation. 

Not  suable  without  consent.     §  112,  note  1. 
National  Bank. 
Suit  to  wind  up  affairs. 
Statute  quoted.     §  18. 
Jurisdiction  of  suit.     §  106. 

Not  subject  to  restriction  upon  jurisdiction  to  recover  contents  of 
assigned  choses  in  action.     §  137. 
Citizenship  of. 

Statute  quoted.     §  18. 

Jurisdictionally  a  citizen  of  State  of  location.     §§  106,  127. 
When  Circuit  Courts  have  jurisdiction  of  suits  by  or  against, — statute 

quoted.     §  18. 
Suit  on  bond  of  cashier  arises  under  law  of  United  States.     §  104. 
Jurisdictional  rights  formerly  possessed  by,  as  Federal  corporation, 

now  taken  away.     §  106. 
Suits  by  or  against  receiver  of.     §  111. 

Funds  of,  wrongfully  diverted  may  be  recovered  by  a  receiver.    §  111. 
Naturalization. 

Defined.     §  116,  note  4. 

Effect  upon  citizenship.     §  116. 
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Power  Of  Congress  over,  excluBivc  of  State  autl.ority.     §  m  not*  4. 
Of  Indians.     §  116,  note  5.  Jiio,  noM)4. 

Laws  providing  for  quoted.     §  118,  notes. 
By  proceedings  in  court,— discussion.     §  1 18. 

Statute  quoted  and  decisions  cited.     §  118,  note  6. 

Setting  aside  judgment.     §  118,  note  0. 
Proof  of.     §  118,  note  6. 
Collective,— instances  cited.     §  119. 
Naturnlizatiou  Index. 

Validity  of  judgment  of  naturalization  entered  in.     6  118  note  8. 
Navy. 

Right  of  alien  serving  in,  to  be  naturalized.     §  118. 
Nebraska. 

One  District,  and  times  and  places  of  holding  Circuit  Court.     §  170 
note  42.  ' 

Necessary  Party. 

Citizenship  of  each,  considered  in  determining  Federal  jurisdiction. 
§  132. 
Ne  Exeat  Regno. 

Writ  of,— subject  of  equity  jurisdiction.     §  54. 
Negligence. 

Suit  against  master  and  servant,— no  separable  controversy.     §  144. 
Negro. 

Denied  citizenship  by  Dred  Scott  case.     §  115. 

Citizenship  was  conferred  upon  by  14th  Amendment.     §  115. 

Purpose  of  Rev.  St.,  §  641,  to  protect  from  hostile,  discriminating 
State  laws.     §  194,  note  3. 
Nepotism. 

Statute  against,  on  the  part  of  Judges  of  United  States  Court*  nuoted. 
§  21. 
Nevada. 
One  District,  and  times  and  place  of  holding  Circuit  Court     §  179, 
note  43. 
New  Bond. 

When  may  be  filed  in  Circuit  Court  after  removal.     §  172. 
New  Hampsliire. 
One  District,  and  times  and  places  of  holding  Circuit  CourL     §  179, 
note  44. 
New  Jersey. 

One  District,  and  times  and  place  of  holding  Circuit  Court.     §  179, 
note  45. 
New  Process. 

May  be  issued  from  Circuit  Court  after  removal.     §  207. 
New  York. 
Districts,  and  times  and  places  of  holding  Circuit  Courts.     §  179, 
note  46. 
Next  Friend. 
Citizenship  of,  does  not  control  Federal  Jurisdiction.     §  134. 
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Nominal  Defendaut. 

Need  uot  joiu  in  ijetition  for  removal  for  Federal  question.     §  149, 

note  6. 
Need  not  join  in  petition  for  removal  for  diverse  citizenship.     §  150. 
Nominal  Paity. 

Cilizeuship  of  uot  to  affect  Federal  jurisdiction.     §  132. 
Illustrations  of  who  is,  and  who  is  not.     §  132,  notes. 
Non- judicial  Powers. 
Not  conferrable  upon  a  Court  of  the  United  States.     §  27. 
Exception.     §  27,  notes  3,  4. 
Non  Pros. 

A\"heii  judgment  of,   may  be  rendered  by  Circuit  Court  after  a  re- 
moval under  Rev.  St.,  §  643.     §  195. 
Nou-resideuce. 

Of  defendant  necessary  to  removal  for  diverse  citizenship.     §§  7, 136. 
Must  exist  both  when  suit  begun  and  when  removal  sought.     §  136. 
Non-resident. 
Defendant  must  be,  to  remove  a  suit  for  diverse  citizenship.     §§  7, 

136. 
Defendant   may  remove   suit  to  Circuit  Court  though   not  suable 

therein.     §  65. 
Plaintiff  may  be,  and  suit  be  removable  for  diverse  citizenship.     §  136. 
Defendant  must  be,  to  remove  a  suit  for  a  separable  controversy. 

§  145. 
Petition  for  removal  should  plead  defendant's  non-residence, — form 

of  allegation.     §  162. 
Defendant  must  be,  to  remove  suit  for  prejudice  or  local  influence. 
§7;  §185,  note  1;  §189. 
Non-resident  Creditors. 

Jurisdiction  of  Circuit  Courts  enlarged  for  benefit  of,  after  Civil  War 
and  panic  of  1873.     §35. 
Nonsuit. 

Directed  by  State  court  as  to  one  defendant  does  not  make  a  suit 

removable  as  to  another.     §  157,  note  7. 
When  Circuit  Court  may  order  in  case  of  removal  under  Rev.  St., 
§  641.     §  194. 
North  Carolina. 
Districts,  and  times  and  places  of  holding  Circuit  Courts.     §  179, 
note  47. 
North  Dakota. 

District,  Divisions,  and  times  and  places  of  holding  Circuit  Court. 
§  179,  note  48. 
Northern  Pacific  Railroad  Company. 

Jurisdictional  rights  of.     §  106. 
Notes  and  Bills. 

Restriction  of  Federal  jurisdiction  of  suits  upon  assigned  or  trans- 
ferred,— statutes  quoted.     §  6  and  notes. 
Discussion  of  suits  upon  assigned  or  transferred.     §  137. 
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Amount  in  dispute  in  suit  upon,  or  suit  to  cancel.     §8:} 

note  1!^^"""'  "'"  ""  '' ""  "'  '"^  '"  --^  «"'^  ""-  -°ther.     ,  90. 

Should  be  given  to  plaintiff  of  filing  and  time  for  hearing  of  petition 

for  lemoval  for  prejudice  or  local  influence.     8  I'W 
Nuisauce. 

Amount  in  controversy  in  suit  to  abate.     §  01    note  '•  §  94 
Several  parties  interested  in  abating  may  join'  as  plaiiitilTH.'    g  a.3 

Nullity  of  Judgmeut.  * 

Action  for,  for  error  of  form,-not  removable.     §  4r>,  note  1 

Nunc  Pro  Tunc. 

State  court  no  power  to  permit  a  petition  for  removal  to  bo  bo  filed 
§  153. 
Object  to  be  Gained. 

When  value  of,  is  the  amount  in  controversy.     §  91,  note  3 
Obligee. 

When  nominal  party  to  suit  on  bond.     §  132. 
Occupying-clainiant  Law. 

Petition  under  not  removable  apart  from  main  action.     §  4.j  note  1 
Officer  of  Congress. 

Removal  of  suit  against.     §  197. 
Officer. 
Of  United  States. 
Jurisdiction  of  suit  brought  by,  under  prior  special  statutes  not 
taken  away  by  act  of  1887-8,— statute  quoted.     §  18. 
Construction.     §  111. 
Suit  against,  when  arises  under  law  of  United  States.     §  107. 
Suit  on  bond  of.  Federal  jurisdiction.     §  108. 
When  may  remove  suit  under  Rev.  St.,  §  64.3.     §  195. 
Suit  against  by  alien,— special  provision  of  Rev.  St.,  §  644,  as  to 
removal.     §  196. 
Of  corporation. 
Removability  of  suits  against,  for  debts  of  corporation.     §  48,  note  1. 
When  nominal  party.     §  132,  note  6(D). 

Of  joint  stock  company,— personal  citizenship  controls  jurisdiction. 
§134. 

Holding  execution  or  attachment,— substantial  party  to  suit  for  in- 
junction or  damages.     §  132,  note  21  (C). 

Nominal  party  plaintiff  in  suit  on  bond  payable  to,  for  benefit  of  a 
relator.     §  132. 
Official  Bund. 

Suit  upon  bond  of  state  or  county  officer  in  Court  of  United  SUtM. 
§  45,  note  2. 

Amount  in  dispute  in  suit  upon.     §  83. 

47 
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Ohio. 

Special  provision  as  to  removals  in  Southei-n  District.     §  179,  note  15. 
Districts,  Divisions,  and  times  and  places  of  holding  Circuit  Courts. 

§  179,  note  49. 
Omission. 
Of  jurisdictional  facts  from  petition  for  removal  cannot  be  cured  in 
Federal  Court.     §  16-i. 
Oral  Proof. 

Kiglit  of  Circuit  Court  to  receive  upon  a  hearing  of  petition  for  re- 
moval for  prejudice  or  local  influence.     §  190. 
Order. 

Made  by  State  court. 
Kemoval  of  suit  does  not  affect  force, — statute  quoted.     §  9. 

Construed.     §  205. 
Power  of  Circuit  Court  to  modify  after  removal, — statute  quoted. 
§9. 
Construed.     §  205. 
Order  in  Court. 
United  States  Courts  have  implied  power  to  enforce  the  observance 
of.     §  24. 
Order  to  Remand. 

See  Remand. 
Order  for  Removal. 
By  State  Court. 

Present  general  statute  quoted.     §  8. 

Former  general  statutes  quoted.     §  7,  notes  3,  6 ;  §  8,  note  4. 

Discussion.     §§  177,  178. 
Setting  aside  erroneous.     §  177. 
Form  of.     §  178. 

Should  be  included  (if  one  is  made)  in  copy  of  record  of  State 
court  filed  in  Circuit  Court.     §  181. 
By  Circuit  Court,  for  prejudice  or  local  influence.     §  191. 
Ordinance. 

In  conflict  with  Constitution,— basis  of  Federal  jurisdiction.     §  103. 

Ordinance  of  1787. 

A  law  of  the  United  States.     §  104. 
Ordinary  Course  of  Business. 

Sale  made  in,  may  determine  the  jurisdictional  value  of  property.     §  87. 
Oregon  (State). 

One  District,  and  times  and  place  of  holding  Circuit  Court.     §  179, 
note  50. 
Oregon  (Territory). 

Persons  born  in, — citizenship.     §  119. 
Original  Jurisdiction. 

Concurrent  of  State  court  and  Circuit  Court  under  amended  §  1  of 
act  of  1875  essential  to  removability  under  amended  §  2  there- 
of,— statute  quoted.     §7. 
Construed.     §§  63,  68. 
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Plaintiff  cannot  confer  by  a  suggestion  of  a  dcfonco  under  Kedenil 

Constitution,  law,  or  treaty.     §  101. 
Must  suit  be  witliin,  to  be  removable  for  separable  i-ontroverhy  ?     §  jiw. 
Suit  must  be  wiLbiu  original  jurisdiction  of  Circuit  Court  under  §  1 
of  act  of  1875,  as  amended  by  act  of  1887-a,  to  bo  removable  for 
prejudice  or  local  influence.    §  189. 
Same  conclusion  reacbed  in  later  case, — Terro  Ilaute  v,  Kvansvillo 
&  T.  n.  R.  Co.,  100  Fed.  545. 
Origiual  Contract. 
Suit  upon,  tbough  connected  witb  an  assigned  cliose  in  action,  not 
witliiu  restriction  of  Federal  jurisdiction.     §  l;i7. 
Original  Holder. 

Pleading  citizensbip  of,  in  petition  for  removal  of  a  suit  upon  asHignrd 
cbose  in  action.     §  164. 
Original  Pleadings. 
Time  to  file,  and  not  time  to  fill  amended,  ordinarily  determines  time 

to  remove.     §  157. 
Cease  to  be  a  part  of  the  record  when  they  are  superseded  by  amended 
pleadings.     §  181. 
Orphans'  Court. 

Jurisdiction  of.     §  57. 
Overcharge  of  Freight. 
Amount  in  dispute  in  suit  to  enjoin  suit  for.     §  91,  note  3. 
Suit  for  damages  assigned,  —  Federal  jurisdiction  of  suit.     §  137, 
note  6. 
Panic  of  1873. 

Factor  in  enlarging  jurisdiction  of  Circuit  Courts.     §  35. 
Papers. 
What  are  a  part  of  the  record  of  State  court,  a  copy  of  which  is  to  be 
filed  in  Circuit  Court.     §  181. 
Parens  Patriae. 

Circuit  Courts  have  no  jurisdiction,     §  61. 
Jurisdiction  remains  with  States.     §  61. 
Part. 

Of  a  suit, — ^not  removable  (unless  possibly  for  separable  controversy). 

§92. 
Of  taxes  admittedly  valid, — part  contested,— jurisdictional  amount 

§96. 
Of  defendants  served, — right  to  remove  suit.     §  158. 
Parties. 

See  Party  or  Parties. 
Partition. 

Subject  of  equitable  jurisdiction.     §  54;  §  55,  note  2. 
No  separable  controversy  in  suit.     §  144. 
Partnership. 

Subject  of  equitable  jurisdiction.     §  54. 
Jurisdictional  status  of.     §  128. 

Suit  to  settle  affairs,— no  separable  controversy.     §  1 14. 
Creditor's  bill  against,— no  separable  controversy.     §  144. 
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How  citizenship  pleaded  in  petition  for  removal.     §  162. 
Partnership  Associatiou,  Limited. 

Jurisdictional  status  of,     §  128. 
Parts. 

yuit  to  be  capable  of  separation  into,  to  be  removable  for  separable 
controversy.     §  139. 
Party  or  Parties. 

Cannot  confer  unauthorized  jurisdiction  by  consent.     §  32. 

Suit  must  be  between  to  be  removable.     §  77. 

Suits  in  which  the  citizenship  of,  is  important.     Chs.  VIII,  IX,  XIII. 

Citizenship  of,  controlling  upon  question  of  jurisdiction,  and  not  that 

of  interested  person  not  a  party.     §  114. 
Term  party  construed  to  include  all  parties  on  one  side  of  case. 

§130. 
Citizenship  of,  collectively  considered.     §  130. 
Fraudulent  joinder  to  i^revent  removal.     §  131. 
Indispensable,  necessary,  proper,  nominal,  formal.     §  132. 
Ke-arrangement  of.     §  133. 

Sued  in  representative  capacity,— place  of  appointment  not  material 
upon  question  of  Federal  jurisdiction.     §  134. 
Individual  citizenship  controlling.     §  134. 
Change  of,  after  removal,— effect  upon  jurisdiction,     §  135. 
Rights  of,  remain  unchanged  upon  removal  of  a  cause.     §  205. 
Examination  of,  before  trial,     §  208, 

Eight  and  method  to  question  jurisdiction  of  Circuit  Court  after  re- 
moval,    Ch.  XV. 
Patent. 

Suit  to  enjoin  tax  upon,  does  not  arise  under  patent-right  law.     §  71a. 
Joinder  of  claim  for  royalties  upon  several,  to  make  jurisdictional 

sum.     §  92. 
After  expiration  of  patent,  a  suit  in  reference  to  business  does  not 
arise  under  law  of  United  States.     §  104. 
Patent- right. 
Suit  arising  under  patent-right  laws  within  exclusive  Federal  juris- 
diction and  hence  not  removable  if  begun  in  a  State  court.     §  71. 
Suit  relating  to,  but  not  based  directly  upon  statutes  of  United  States, 
within  concurrent  jurisdiction  of  State  courts  and  Circuit  Courts. 
§71a. 
Payee. 

Citizenship  of,  in  suit  upon  assigned  chose  in  action  material, — stat- 
ute quoted,     §  6. 
Construction.     §  137. 
Pleading  in  petition  for  removal,     §  164, 
Pecuniary  Right. 

Must  be  involved  in  suit  to  make  it  removable  under  general  statute. 
§§  77,  80, 
Penal  Suit. 
Not  removable  under  general  statute.    §§  49,  50. 
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Penalties  and  Forfeitures. 

Subject  of  equity  jurisdiction.     §  54. 
Penalty. 

In  sense  of  punishment. 

Statutory  liability  for  a  wrong  is  not.     §  48. 

Given  by  State  law  not  recoverabli;  in  a  United  States  Court.     J  41*. 
Suit  to  recover  begun  in  a  State  court  not  nmovablo.     §  40. 
Recoverable  by  action  of  debt.     §  50,  note  2. 
Of  removal  bond,— amount  to  be  required.     §  172. 
Pennsylyania. 

Districts,  and  times  and  places  of  holding  Circuit  Court*.     §  179, 
note  51. 
Perfect  Bond. 

No  right  to  substitute  for  imperfect  one  after  time  to  file  removal 
bond  has  expired.     §  171. 
Personal  Injury. 

Jurisdictional  amount  in  suit  for.     §84. 
Suit  for  damages,— no  separable  controversy.     §  144. 
Personal  Liability. 

Of  stockholder  or  officer  of  National  bank  enforced  by  receiver.     §  111. 
Personal  Property. 

Value  of,  in  suit  to  recover,  is  generally  the  jurisdictional  criterion. 
§87. 
Exception.     §  87,  note  8. 
Suit  for  damages  for  seizing,— no  separable  controversy.     §  114. 
Petition. 

Of  the  plaintiff. 
Filing  of,  not  bringing  of  suit.     §  43. 
Must  disclose  Federal  question  to  make  a  suit  removable  therefor. 

§101. 
Must  plead  facts,  not  merely  conclusions  of  law,  authorizing  Cir- 
cuit Court  to  take  jurisdiction  for  Federal  question.     §  102. 
Need  not  allege  Federal  origin  of  corporation.     §  10<5. 
Determines  whether  suit  embraces  a  separable  controversy.     §  141. 
Allegations  of,  may  aid  defective  petition  for  removal.     §  159. 
For  removal  of  cause. 

Matter  of  record  without  bill  of  exceptions.     §  192,  note  15. 
Petition  to  State  court. 
Present  general  statute.     §  8. 

Former  general  statutes.     §  7,  notes  3,  6;  §  8,  note  4. 
What  should  contain  generally.     §  29,  note  2. 
When  filed  becomes  a  part  of  the  record  of  State  court.     §  29, 

note  2;  §  159;  §  165,  note  4. 
When  it  should  allege  the  amount  in  controversy.     §00. 
Cannot  make  suit  removable  for  Federal  question,  by  pleading 

facts  not  appearing  in  plaintiff's  initial  pleading.     §  101. 
Should  plead  individual  citizensliip  of  members  of  firm  th.it  n).iy 

be  a  party.     §§  128,  1(52. 
Pleading  fraudulent  joinder  of  parties  to  prevent  removal.    §  131. 
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Cannot  plead  facts  to  make  a  separable  controversy.     §  141. 

General  Discussion.     Ch.  X. 

Defendant  may  file.     §  148. 

All  defendants  to  unite  in,  for  Federal  question.     §  149. 

All  defendants  to  unite  in,  for  diverse  citizenship.     §  150. 

One  or  more  defendants  interested  may  remove  a  suit  for  sepa- 
rable controversy.     §151. 

Petition  should  be  made  and  filed  in  State  court,  except  for  prej- 
udice or  local  influence.     §  152. 

What  is  it  to  make  a  petition  ?     §  152. 

Conditional  petition  unavailiug.     §  152, 

Statute  should  be  strictly  followed  in  every  respect,     §  152. 

Signing  of.     §  152. 

Verification  of.     §  152, 

Filing  of, — method.     §  152. 

Filing  of,— in  what  court.     §  152. 

Time  of  filing, — general  rules.     §  153. 
Extension  of  time  to  answer,— whether  extends  time  to  remove. 
§156. 

Amendment  of,  in  State  court.     §  154, 

Second  petition  rarely  permitted  tn  be  filed.     §  155. 

Amendment  of  pleadings  as  affecting  the  time  to  file.     §  157. 

Part  of  defendants  served  may  sometimes  remove  suit.     §  158. 

General  rules  as  to  contents.     §  159, 

Prayer  of  petition.     §  159. 

What  errors  in,  held  immaterial.     §  159. 

Allegation  as  to  value  of  property  or  right  (not  money)  in  con- 
troversy,— both  when  suit  begun  and  when  petition  filed. 
§160. 

When  Federal  question  is  relied  on.     §  161. 

When  Federal  officer  is  defendant.     §  161, 

When  Federal  corporation  is  defendant.     §  161. 

When  Federal  receiver  is  defendant.     §  161. 

Residence  of  natural  person, — liow  pleaded.     §  162. 

Citizenship  of  natural  person, — how  pleaded,     §  162, 

Pleading  citizenship  and  residence  of  a  corporation,     §  163. 

Of  suit  based  upon  assigned  chose  in  action.     §  164. 

Omission  of  jurisdictional  facts  not  curable  in  Circuit  Court. 
§§  164,  165. 

What  amendments  of,  permissible  in  Circuit  Court  after  removal. 
§165, 

Printed  forms  of  little  value,     §  166. 

Does  not  oust  jurisdiction  of  State  court  until  bond  is  filed, 

§no. 

Notice  to  plaintiff  of  filing  or  presentation  not  required.     §  177. 
Presentation  to  State  court  for  acceptance.     §  177. 
Allegations  of  fact  not  disputable  in  State  court,     §  177. 
Issue  as  to  facts  may  be  made  in  Circuit  Court.     §§  177,  201, 
Acceptance  by  State  court.     §  177. 
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Acceptance — how  evidenced.     §  178. 

Should  bo  included  iu  copy  of  record  of  State  court  filed  In  Cir- 
cuit Court.     §  181. 

Based  upon  Rev.  St.,  §041.    §  194. 

Filing  of,  does  not  constitute  a  general  appearance.     $  206. 
Petition  to  Circuit  Court  for  removal. 

Proper  in  case  of  prejudice  or  local  influence.     §  185. 

Should  plead  facts  authorizing  a  removal.     §  180. 

When  petition  to  be  filed.     §  187. 

Right  to  amend  petition.     §  187. 

Whether  a  single  defendant  may  file.     §  188. 

Class  of  cases  in  which  petition  may  bo  filed.     §  189. 

Notice,  hearing,  and  proof.     §  190. 

Order  of  Circuit  Court  to  be  made  upon.     §  191. 

Petition  under  Rev.  St.,  §  043,  filed  iu  Circuit  Court.     §  195. 

Requisites  of  petition.     §  195. 

Proceedings  and  order.     §  195. 
Petitiouer  for  Removal. 

To  enter  copy  of  record  of  State  court  in  Circuit  Court.     §§  181,  191. 

Time, — when  removal  is  ordered  by  State  court.     §  182. 
See,  also,  Petition  for  Removal  of  Cause. 
Philippine  Islands. 

Treaty  of  cession  cited.     §  119,  note  3. 
Pile  Driver. 

Not  subject  to  admiralty  jurisdiction.     §  02,  note  7. 
Plaintiff. 

Demand  of,  cannot  enlarge  jurisdictional  sum  where  law  liquidates 

amount  of  recovery.     §  83. 
When  amount  demanded  by,  determines  jurisdictional  sum.     §  84. 
May  limit  his  demand  to  confer,  or  avoid  conferring,  jurisdiction  upon 

a  court, — especially  to  avoid  a  removal.     §  8(5. 
Claim  of,  exclusive  of  defendant's  counter-claim,  determines  amount 

in  controversy.     §  98;  §  148,  note  0. 
Must  claim  a  right  under  Constitution,  law,  or  treaty  of  United  States, 

to  give  Federal  jurisdiction.     §  101. 
Citizenship  of  each  and  every  one  to  be  diverse  from  that  of  any  de- 
fendant to  make  suit  removable  for  diverse  citi/.i-nship.     §  l;'.0. 
Need  not  be  a  resident  of  State  where  suit  brought  to  make  a  suit 

removable  for  diverse  citizenship.     §  1.30. 
Pleading  of,  determines  whether  a  suit  embraces  a  separable  contro- 
versy.    §  141. 
May  often  sue  jointly  or  separately  as  he  elects.     §  142. 
Act  of  1887-8  took  away  right  of  removal  (with  unimportant  excep- 
tion).    §  148. 
May  file  copy  of  record  of  State  court  iu  Circuit  Court.     §  181. 
No  right  to  remove  a  suit  for  prejudice  or  local  influcnro.     §  188. 
Bach  must  be  a  citizen  of  the  State  where  a  suit  is  brought  U.  make  it 

removable  for  prejudice  or  local  iiiliuenco.     §  IsO. 
Should  be  notified  of  petition  for  removal  for  prejudice  or  local  inllu- 

ence.     §  190. 
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Cannot  take  advantage,  upon  a  motion  to  remand,  of  irregularity  of 
proceeding  by  which  defendant  was  brought  into  State  court 
§  203. 

May  be  required  to  amend  his  complaint  after  removal  to  bring  in 

new  defendants.     §  207. 
May  assign  as  error,  upon  appeal  or  writ  of  error,  that  Circuit  Court 
acquired  no  jurisdiction  of  suit,     §  210. 
Plaintiff's  Claim. 
Exclusive  of  defendant's  counter-claim,  determines  amount  in  con- 
troversy.    §  98;  §  148,  note  6. 
Plaintiff's  Demand. 

Cannot  enlarge  jurisdictional  sum  where  law  liquidate  amount  of  re- 
covery.    §  83. 
When  determines  jurisdictional  sum.     §  84. 

May  be  limited  to  less  than  he  is  entitled  to  recover  in  a  suit  in  State 
court  to  avoid  a  removal.     §  86. 
Plea  to  Jurisdiction. 

In  case  brought  originally  in  Circuit  Court.     §  102,  note  9. 
Technically  correct  method  to  challenge  truth  of  facts  upon  which  re- 
moval has  been  procured.     §  201. 
Trial  of,  and  burden  of  proof.     §  201. 
Plead. 

Time  for  defendant  to,  in  State  court,  as  limiting  time  to  remove  suit. 
§153. 
Extension  of  time.     §  156. 
Plaintiff  may  be  required  to  plead  anew  in  Circuit  Court  because  of 
defendant's  inability  to  procure  a  copy  of  the  record  of  State 
court  to  file  therein.     §  183. 
When  parties  may  be  required  to  plead  anew  under  Rev.  St.,  §  643. 

§195. 
When  pleading  anew  is  necessary  in  Circuit  Court  after  a  removal. 
§  208. 
Pleading,  or  Pleadings. 

Filed  by  defendant  cannot  make  a  suit  removable  for  a  Federal  ques- 
tion.    §  101. 
Amendments  of,  as  affecting  time  to  remove  suit.     §  157. 
A  proper  part  of  record  of  State  court,  a  copy  of  which  is  to  be  filed 

in  Circuit  Court.     §  181. 
State  court  determines,  when  a  suit  is  remanded,  what  should  be  done 
with  those  filed  in  Circuit  Court  while  suit  was  pending  on  its 
docket.     §  204. 
In  civil  cause  at  law  in  Circuit  Court,— how  far  to  conform  to  State 
court  pleadings.     §  208. 
Different  rule  as  to  equity  pleadings.     §  208. 
Political  Questions. 

Courts  of  the  United  States  have  no  right  to  decide.     §  28. 
Pollution  of  Stream. 

Suit  to  restrain  and  for  damages, — no  separable  controversy.     §  144. 
Porto  Rico. 
Treaty  for  cession  cited.     §  119,  note  3. 
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Posssession. 

Party  in,  generally  substantial,  not  nominal  party     §  132 
Exceptions.     §  132. 
Post-office. 

Suit  to  enjoin  erection.-removability  of,  under  Rev.  St..  §  043     k  icy. 
note  1.  I  J        .     » iio, 

Postmaster, 

Kemovability  of  suit  against,  under  Rev.  St.,  §  043.     §  lO.-,  „oto  1 
Practice.  ' 

In  civil  cause  at  law  in  Circuit  Court,-how  far  to  conform  to  SUto 
practice.     §  208. 
Different  rule  in  equity.     §  208. 
Prayer  for  Judg-nieut. 

May  limit  amount  sued  for  to  less  than  the  debt  or  dam.iKrs  show,, 
by  the  body  of  complaint  or  dcclaratiou,  and  thereby  couirol 
jurisdiction  over  cause.     §  80,  and  notes. 
Preference. 

What  removed  case  entitled  to  upon  docket  of  Circuit  Court.     §  :i08 
Prejudice  or  Local  Influence. 

Right  of  removal  on  account  of,— statutes  quoted.     §  7,  and  note  0. 
Sum  or  value  in  controversy  must  exceed  $2,000  to  make  huit  remov- 
able.    §§  81,  189. 
General  discussion.     Ch.  XIII. 

Statute  ambiguous,  meaning  obscure,  and  construction  contradictory 

§  185. 
Character  of,  which  will  authorize  a  removal.     §  186. 
Suit  must  be  within  original  jurisdiction  of  Circuit  Court  under  §  1 
of  act  of  1875,  as  amended  by  act  of  1887-8,  to  be  removable  for 
prejudice  or  local  influence.     §  189. 
Same  conclusion  reached  in  later  case.     Terre  Haute  v.  Evansvillo 
&  T.  H,  R.  Co.,  106  Fed.  545. 
Cases  removable  for,  a  sub-class  of  those  removable  for  diverse  citi- 
zenship.    §  189. 
Character  of  citizenship  necessary  to  removal.     §  180. 
Necessary  citizenship  of  parties  must  exist  both  when  suit  is  begun 

and  when  petition  for  removal  is  filed.     §  ISO. 
Petition  for  removal  to  be  filed  in  Circuit  Court.     §  la'). 
May  allege  either  or  both — not  necessarily  both.     §  186. 
Should  plead  facts  authorizing  the  removal.     §  186. 
Verification.     §  186. 
When  to  be  filed.     §  187. 
Amendment  of.     §  187. 
Whether  a  single  defendant  may  file.    §  188. 
Notice,  hearing,  and  proof.     §  190. 
Order  of  Circuit  Court  for  removal,     §  191. 

Copy  of  same  to  be  filed  in  State  court.     §  191. 
Remand  of  suit  improvidently  removed  for.     §  192. 
Preliminary  Orders. 

Right  of  the  (circuit  Court  to  make  in  a  removed  case  before  the  be- 
ginning of  next  term.     §  184. 


746  INDEX. 

Premium. 

Paid  for  insurance  may  be  added  to  mortgage  to  make  jurisdictional 
sum.     §92. 
Presidential  Elector. 

Kemovability  of  suit  to  determine  title  to  ofl&ce.     §  102,  note  6. 
Presumption  of  Controversy. 

Arising  from  bringing  of  suit  not  conclusive.     §  79. 
Preventing:  Removal. 

By  legitimate  means.     §  130. 
By  fraudulent  trick.     §  131. 
Private  Corporation. 

See  Corporation,  Private. 
Prize. 

Original  jurisdiction  of  causes.     §  62,  note  4. 
Appellate  jurisdiction  of  causes.     §  210,  notes  5,  6, 
Probate  Court. 

Jurisdiction  of.     §  57. 

No  jurisdiction  of  naturalization.     §  118,  note  6. 

Purchaser  of  bonds  at  sale  under  order  of,  within  prohibition  of  Fed- 
eral jurisdiction  of  suits  not  maintainable  by  assignor.     §  137. 
Probate  Jurisdiction. 

United  States  Courts  have  none.     §57. 
Probate  Suit. 

Not  removable.     §  57. 

Contra,  §  57,  latter  part  of  note  5. 
Discrimination  from  suit  at  law  or  in  equity  often  difficult.     §  59. 
Procedure. 

Forms  of,  in  State  court,  do  not  determine  removability  of  suit.    §  42, 
For  removal. 

Present  general  statute  quoted.     §§  7,  8. 
Former  general  statutes  quoted.     §  7,  notes  3,  6;  §  8,  note  4. 
See  Petition  to  State  Court  for  Removal,  Removal  Bond,  Oi-der  and 
Transcript  for  Removal,  Prejudice  and  Local  Influence.    Chs.  X, 
XI,  XII,  XIII. 
Proceeding, 

Kind  of,  by  which  State  court  acquires  jurisdiction  of  cause  not  ma- 
terial upon  question  of  right  to  remove.     §  66. 
Supplementary  to  execution, — jurisdiction  of.     §  55,  note  2. 
Proceedings. 
Of  State  court. 
Not  invalidated  by  removal  of  suit, — statute  quoted.     §  9. 

Construed.     §  205. 
Power  of  Circuit  Court  to  modify  after  removal, — statute  quoted.  §  9. 

Construed.     §  205. 
A  part  of  the  record  of  State  court,  a  copy  of  which  is  to  be  filed 
in  Circuit  Court.     §  181. 
After  removal, — general  discussion.     Ch.  XV. 
Process. 

Service  of,  may  be  bringing  of  suit.     §  43. 
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Kind  of,  by  which  State  court  acquires  jurisdiction  of  cause  not  ma- 

terial  upon  question  of  right  to  remove.     §()C. 
To  be  included  in  copy  of  record  of  State  court  Hied  in  Circuit  Court 

§181. 
Objections  to  process  of  State  court  or  service  may  be  made  in  Cir- 
cuit Court  after  removal.     §  20(i. 
May  be  issued  from  Circuit  Court  and  served  after  removal.     §  'J07. 
Prohibition. 

Of  liquor  traffic,— litigation  as  to,  arising  under  Constitution.     §  IttJ. 
Writ  of,— not  a  proper  process  to  compel  a  Stato  court  to  grant  a  re- 
moval.    §  180. 
Promissory  Note. 

Restriction  of  Federal  jurisdiction  of  suit  upon  assigned  or  tran*. 
ferred, — statutes  quoted.     §  6  and  notes. 
Construed.     §  137. 
Proof. 

Of  naturalization.     §  118,  note  6. 

Of  citizenship  acquired  by  residence.     §  120. 

In  Circuit  Court  of  disputed  facts  to  authorize  a  removal.      §§  131, 

201. 
Of  prejudice  or  local  influence.     §  190. 
Upon  trial  of  cause  in  Circuit  Court  after  removal.     §  208. 
Proper  Party. 

Citizenship  of,  as  affecting  Federal  jurisdiction.     §  132. 
Property. 

Suit  to  enjoin  sale, — amount  in  controversy.     §  83. 

Suit  to  apply  to  payment  of  debt, — amount  in  controversy.     §  83. 

Value  of,  in  suit  to  recover,  is  generally  the  jurisdictional  criterion. 

§87. 
Suit  to  enjoin  injury  or  destruction, — jurisdictional  amount.     §  91. 
Property  or  Money. 

Must  be  in  controversy  to  make  suit  removable.     §§  77,  80. 
Protest  Pees. 

Are  costs,  jurisdictionally.     §  97. 
Public  Debt. 

Injunction  by  taxpayer, — jurisdictional  amount.     §  98. 
Public  Ministers. 

Cases  affecting.  Constitutional  provisions.     §§  2,  3. 
Discussion  of  jurisdiction  of  suits  by  or  against.     §  123. 
Punishment  for  Contempt. 

Implied  power  of  courts  to  inflict.     §  24. 

Not  a  proper  process  to  compel  a  State  court  to  grant  a  removal. 
§180. 
Punitive  Damages. 

Demand  of  the  plaintiff,  the  test  of  jurisdictional  amount     §  84. 
Purchase  Money,  Application  of. 

Subject  of  equitable  jurisdiction.     §  54. 
Quantum  Meruit. 

Jurisdictional  amount  in  controversy.     §  84. 
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Qiiare  Impedit,  Writ  of* 

Common-law  action.     §  53. 
Quashing  Process  or  Service. 

Suit  should  not  be  dismissed  upon,  by  Circuit  Court,  after  removal, 
but  plaintiff  should  be  permitted  to  bring  in  defendant  on  new 
process.     §  207. 
Quasi-corporation. 

Jurisdictional  status  of.     §  128. 
Question  of  Fact. 
Will  not  authorize  removal  for  Federal  question,— must  be  question 
of  Federal  law.     §  102. 
Question  of  Law. 

Common  interest  of  different  persons  in  same  law  question  will  not 
authorize  their  joinder  as  co-plaintiffs.     §  93. 
Quieting  Title. 

When  suit  for,  within  equity  jurisdiction.     §  55,  note  2. 

Amount  in  controversy  in  suit.     §  87. 

When  value  of  separate  tracts  may  be  aggregated  to  make  jurisdic- 

tional  sum.     §  93. 
Amount  in  controversy  where   there  are  two  or  more  defendants. 

§95. 
Suit  not  involving  Federal  question.     §  101,  note  11. 
Whether  suit  embraces  a  separable  controversy.     §  144. 
Quo  Warranto. 

Removability  of  suit.     §  50,  note  5. 
Races. 
Naturalization  confined   to  aliens  of  the  white  and   African  races. 
§118. 
Railroad  Company. 

Suit  against,  to  restrain  taking  of  property  without  compensation,— 
Federal  jurisdiction.     §  103. 
Rates. 
Power  of  State  to  regulate  subject  to  Fourteenth  Amendment.     §  103. 
Litigation  in  Circuit  Court,  as  arising  under  Constitution.     §  103. 
Real  Estate. 

Suit  to  recover, — jurisdictional  amount.     §§  87,  95. 
Real  Party  in  Interest. 
When  to  be  plaintiff.     §  114. 

To  continue  as  plaintiff  after  removal,  if  plaintiff  in  State  court.    §  114, 
and  note  5. 
Re-arrangenient  of  Parties. 

To  determine  jurisdiction.     §  133. 
Receiver. 
Appointed  by  Federal  Court. 
Duty  to  obey  valid  State  laws.     §  16. 
Suability  of, — statute  quoted.     §  17. 

Suability  discussed.     §  109. 
Suit  against,  subject  to  general  equity  jurisdiction  of  appointing 
Court, — statute  quoted.     §  17. 
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Control  of  Court  over  suits  against.     §  109 
Liable  officially  for  acts  of  employos.     §  109." 
Service  of  process  upon.     §  lOi). 
Judgment  against,— effect  of.     §  109. 

Priority  of  payment.     §  109. 
Jurisdiction  of  State  court  of  suit  against     §110 
Jurisdiction  of  Circuit  Court  of  suit  agaiuKt      §  i  lo 
Right  to  remove  small  suits.     §81,  and  ,i..i.h  H,  9.  10  11-  «  fio 

Suit  against  not  removable  as  arising  uudcr  Constit^ti.;  or  law  o, 
the  United  States.     §  110. 

When  cannot  assign  as  error  improper  removal  procured  by  himiM,lf 
§  110;  §203,  note  8. 

Suit  brought  by,— jurisdiction  of.     §  110. 
Of  National  bank. 

Is  an  officer  of  United  States.     §  111. 

Right  to  sue  in  Federal  Courts.     §  111. 

What  suits  should  bring.    §  Hi. 

Suability  of.     §  111. 

Removability  of  suit  by  or  against.     §  111. 

Amount  in  dispute  necessary  to  removal.     §  81. 
Generally. 

Personal  citizenship  controls  Federal  jurisdiction  based  upon  di- 

verse  citizenship.     §  134. 
Restriction  upon  suits  brought  by,  upon  choscs  in  acliou  of   tlio 

debtor.     §  137. 

Suit  by,  to  set  aside  sales  of  property,  etc.,— no  8ei)arable  contro- 
versy.    §  144. 
Receivership. 

Intervention  not  removable  apart  from  main  action.     §  4.3,  note  1. 
Record  of  State  Court. 
Cannot  be  contradicted.     §  89. 

Cases  contra.     §  89,  note  4. 
Determines  whether  party  is  necessary,  proper,  or  formal,  upon  ques- 
tion of  removability.     §  132. 
Jurisdictional  facts  appearing  elsewhere  in,  may  aid  defective  petition 

for  removal.     §  159. 
See,  also  Copy  of  Record  of  State  court. 
Recovery. 
Less  than  $2,000,  ordinarily  not  prima  facie  evidence  of  want  of  juris- 
diction.    §  85. 
Exception.    §  85,  note  9. 
Refusal. 
Of  State  court  to  accept  good  removal  bond,— remedy  of  petitioner. 
§172. 
Re-incorporated  Corporation. 

Jurisdictional  status  of.     §  129. 
Relative. 
Justice  or  Judge  of  United  States  Court  not  to  appoint  to  ofBoo  or 
duty.     §  20. 
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Relator, 

Keal   party  in  interest  in    suit  on  bond, — citizenship  controlling. 
§  132. 
Remand. 

Suit  improperly  removed  to  Circuit  Court  should  be  remanded  to 
State  court, — statute  quoted.     §  10. 

No  appeal  or  writ  of  error  from  order  to  remand, — statute  quoted. 
§7. 
Construed.     §  204. 

Statute  granting  appeal  or  writ  of  error  (§  10)  repealed, — repealing 
statute  quoted.     §20. 

Immediately  carried  into  execution, — statute  quoted.     §  7. 
Construction.     §  204. 
Method.     §  204. 

Circuit  Court  should  remand  removed  suit  to  State  court  if  it  be 
within  exclusive  jurisdiction  of  State  court.     §  76. 

Order  should  be  made  upon  settlement  or  dismissal  of  separable  con- 
troversy for  which  suit  was  removed.     §  151. 

New  petition  for  removal  after.     §  155. 

Costs  taxable  upon.     §  167. 

Because  bond  is  insufficient.         §  173. 

Order  to  remand  by  Circuit  Court  will  cure  error  of  State  court  in 
denying  a  removal.     §  180. 

For  failure  of  removing  defendant  to  promptly  file  copy  of  record  of 
State  court  in  Circuit  Court.     §  183. 

Power  of  Circuit  Court  to  make  an  order  before  the  first  day  of  the 
next  term  after  removal.     §  184. 

Of  suit  improvidently  removed  for  prejudice  or  local  influence.    §  192. 

Motion  to,  matter  of  record  without  bill  of  exceptions.    §  192,  note  15. 

Of  suit  that  appears  from  record  to  have  been  improperly  removed. 
§199. 

Requisites  of  motion.     §  199. 

When  motion  to  be  filed.     §  199. 

Second  motion  may  be  filed.     §  199. 

May  be  required  by  amendment  in  Circuit  Court.     §  200. 

Trial  of  controverted  questions  of  fact  upon  motion.     §  201. 

Order  should  be  entered  upon  proof  of  want  of  removability,  or  fail- 
ure of  defendant  to  prove  removability.     §  201. 

May  be  ordered  upon  Court's  own  motion.     §  202. 

Waiver  and  estoppel  as  affecting  making  of  order.     §203. 

Order  to  remand  restores  jurisdiction  of  State  court.     §  204. 

Overruling  motion  not  appealable  before  final  judgment.     §  205. 

Overruling  motion  reviewable  after  final  judgment,     §  210. 
Remedy. 

Where  State  court  refuses  to  accept  a  good  removal  bond.     §  172. 

For  error  of  State  court  in  denying  a  removal.     §  180. 
Remote  Endorser. 

Federal  jurisdiction  of  suit  against.     §  137. 
Removal. 

Statutes  providing  for  quoted.     Chs.  I,  XIV. 
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Fundamental  principles  in  reference  to.     (li.  n 
Agreement  for.     See  Agreement  for  Removal  of  Cauno. 
Kight  of,  ;i  statutory  right  only.     §  20. 

Cannot  be  directly  restricted  or  enlarged  by  SLit«  log.M.vt.oD      5  30 

Indirect  effect  of  State  legislation.     §  31. 
Constitutionality  of  statute  for.     §  33. 
Civil  nature  essential  to.     Cb.  III. 

See  Civil  Nature. 
Essential  to,  that  suit  be  at  law  or  in  equity.     Ch.  IV 

See  Law;  E(iuity. 
Original  concurrent  jurisdiction  essential  to.     Cli.  V. 

See  Concurrent  Jurisdiction. 
Amount  in  controversy  necessary  to.     Ch.  VI. 

See  Amount  iu  Controversy. 
Federal  questions  authorizing.     Ch.  VII. 

See  Constitution  of  United  Stales,   Federal  Question*,  Laws  of 
United  States,  Treaties  of  United  States. 
Diverse  citizenship  as  ground  of.     Ch.  VIII. 

See  Alien,  Alienage,  Citizenship,  Diverse  Citizenship. 
Separable  controversy  as  ground  of.     Ch.  IX. 

See  Separable  Controversy. 
Petition  to  State  court  for.     Ch.  X. 

See  Petition  for  Removal. 
Bond  for.     Ch.  XI. 

See  Removal  Bond. 
Order  and  transcript  for.     Ch.  XII. 

See  Order  for  Removal;  Copy  of  Record  of  State  Court 
Prejudice  or  local  influence  authorizing.     Ch.  XIII. 

See  Prejudice  or  Local  Influence. 
Special  statutes  authorizing.     Ch.  XIV. 
Proceedings  after.     Ch.  XV. 
Questioning  right  of,  in  Circuit  Court.     §§  199,  201,  202,  203. 

Upon  appeal  or  writ  of  error.     §  210. 
Is  a  change  of  venne,  not  an  appeal.     §  205. 
Does  not  affect  substantial  rights  of  parties.     §  205. 
Does  not  nullify  orders  and  proceedings  of  State  court.     §  205. 
Transfers  whole  case  to  Circuit  Court.     §  205. 

Whether  transfers  irrevocable  and  exclusive  jurisdiction  of  subject- 
matter  of  suit,  as  well  as  of  suit,  to  Circuit  Court.     §  205. 
Does  not  effect  a  general  appearance  by  defendant.     §  206. 
Trial  in  Circuit  Court  after.     §  208. 
Removal  Bond. 

Present  general  statute.     §  8. 

Former  general  statutes.     §  7,  notes 3,  6;  §  8,  note 4. 

General  Discussion.     Ch.  XL 

Jurisdiction  of  suit  upon.     §  167. 

Measure  of  damages.     §  173. 

To  be  filed  with  petition.     §  168. 

What  is  it  to  "  make  "  a  bond?     §  169. 
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Defendant  need  not  personally  sign.     §  169. 

Must  be  filed  within  statutory  time  to  be  effective.     §  170. 

Must  be  a  proper  one.     §  170. 

Perfect  bond  cannot  be  substituted  for  defective  one  after  expiration 

of  time  to  file.     §  171. 
Sufficiency  of  surety.     §  172. 

When  new  bond  may  be  given  in  Circuit  Court.     §  172. 
Formal  sufficiency  of.     §  172. 
Ordinary  conditions.     §  173. 
Special  conditions.     §  174. 

Amendment  of,  in  Circuit  Court,  after  removal.     §  175. 
Waiver  of  defects  or  irregularities  in.     §  176. 
Acceptance  by  State  court.     §  177. 
Acceptance, — how  evidenced.     §  178. 
Should  be  included  in  copy  of  record  of  State  court  filed  in  Circuit 

Court.     §  181. 
Whether  one  should  be  filed  when  removal  is  asked  for  prejudice  or 
local  influence.     §  186. 
Removal  Jurisdiction. 
Kestricted  by  statute  as  to  original  jurisdiction,— statute  quoted.     §  7. 
This  limitation  introduced  by  act  of  1887-8.     §  64. 
Different  rule  existed  under  prior  statutes.     §  64. 
Application  to  assigned  or  transferred  choses  in  action.     §  137 
Original  jurisdiction  indirectly  acquired.     §  34. 
Should  be  clear  or  cause  be  remanded.     §  39. 

Keasons  therefor.     §  39,  note  6. 
Original  concurrent  jurisdiction  of  State  court  and  Circuit  Court  un- 
der §  1  essential  to,  under  §  2.     §§  63,  68. 
This  limitation  introduced  by  act  of  1887-8.     §  64. 
Different  rule  existed  under  prior  statutes.     §  64. 
Sum  or  value  in  controversy  in  excess  of  $2,000  necessary.     §  81. 
Avoiding  by  restricting  amount  of  plaintiff's  demand.     §  86. 
Method  to  question  jurisdiction.     See  Plea  in  Abatement,  Remand. 
Removed  Cause. 
To  proceed  in  Circuit  Court  as  would  an  original  cause, — present  gen- 
eral statute.     §§  8,  11. 
Circuit  Court  to  proceed  as  if  suit  had  been  commenced  in  Circuit 
Court  and  State  court's  proceedings  had  been  had  therein, — stat- 
ute quoted.     §  11. 
Compare  §  8,  and  note  4;  §  7,  notes  3,  6. 
Should  be  tried  in  same  manner  as  an  ox'iginal  suit.     §  208. 
Rent. 

Matters  of, — subject  of  equitable  jurisdiction.     §  54. 
Repleading. 

When  necessary  in  Circuit  Court  after  removal.     §  208. 
Replevin. 

Common-law  action.     §  53. 
Amount  in  controversy  in.     §  87,  note  3. 
Representative. 
Suit  by  or  against. 
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Individual  citizenship  controlling  jurisdiction.     §  lu 

Place  of  appointment  not  material  upon  question  of  Federal  juri»- 
diction.     §134.  ju'io 

Res. 

Follows  case  upon  removal.     §  205. 
Reservation. 

Query  as  to  jurisdictional  status  of  residents.     §  122. 
Residence. 

Five  years  generally  required  for  naturalization.     §  118. 

Citizen  of  State  must  reside  in  State.     §  120. 

Citizen  of  a  State  does  not  forfeit  citizeihship  by  temporary  roaidonco 
elsewhere  for  business  or  pleasure.     §  120. 

Not  synonymous  with  citizenship.     §  130. 

Not  equivalent  to  citizenship.     §  162. 

Of  either  party  does  not  control  District  into  Circuit  Court  of  which 
a  suit  is  to  be  removed.     §  179. 
Resident. 

Plaintiff  need  not  be,  to  make  suit  removable  for  diverse  citizenBhip 
§  136. 

Plaintiff  must  be,  to  make  suit  removable  for  prejudice  or  local  in- 
fluence.    §  189. 

Defendant  who  is,  no  right  to  remove  suit  for  diverse  citizenship 
§136. 
Or  for  a  separable  controversy.     §  145. 
Or  for  prejudice  or  local  influence.     §  189. 
Retrial. 

No  right  to  removal  to  obtain  in  Circuit  Court.     §  33,  note  3. 
Return. 
Defective,  of  process  maybe  amended  in  Circuit  Court  after  removal. 
§207. 
Revenue  Law. 

Basis  of  removal  of  suit  under  Rev.  St.,  §  643.   §  195. 
Review. 
Of  question  of  prejudice  or  local  influence  after  order  for  removal  haa 
once  been  made.     §  192. 
Review  of  Judgment. 

Suit  for,  not  removable.     §  45,  note  1. 
Revised  Statutes. 

List  of  sections  quoted  in  this  volume, — see  Table  of  Laws  Quoted. 

P.  xix. 
§  639,  cl.  1,— quoted.  §  7,  note  6. 

Repealed  by  act  of  1875.    §  7,  note  6. 
§  639,  cl.  2,— quoted.     §  7,  note  6. 

Repealed  by  act  of  1875.     §  7,  note  6. 
§  639,  cl.  3,— quoted.     §  7,  note  6. 

Repealed  by  act  of  1887-8.     §  7,  note  6. 
§  640,— repealed  by  act  of  1887-8.     §  20. 
Passage  and  repeal  of.     §  106. 
Quoted.     §  106,  note  13. 

48 
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§  641,— not  repealed  by  act  of  1887-8.     §  19. 
Quoted.     §  194. 
Construction  of.     §  194. 
Constitutionality  of.     §  194,  note  la. 
Purpose  of.     §  194,  note  3. 
§  642,— not  repealed  by  act  of  1887-8.     §  19. 

Quoted.     §  194. 
§  643,— not  repealed  by  act  of  1887-8.     §  19. 
Not  repealed  by  act  of  1875,  or  1887-8.     §  195,  note  2. 
Quoted.     §  195. 
Construction  of.     §  195. 
Constitutionality  of.     §  195,  note  2. 
Revivor  of  Suit. 
Not  necessary  to  revive  suit  to  take  appeal  or  bring  writ  of  error. 

§14. 
Suit  brought  by  decedent  to  recover  damages  for  personal  injuries. 
§53. 
Rhode  Island. 
One  District,  and  times  and  place  of  holding  Circuit  Court.     §  179, 
note  52. 
Right. 

Writ  of,  a  common-law  action.     §  53. 
Right  in  Controversy. 

When  value  of,  the  jurisdictional  amount.     §  91. 
Rights. 

Of  all  parties  in  State  court  existing  at  time  of  removal  preserved  by 
removal  act.     §  205. 
Riparian  Owner. 

Suit  by,  as  arising  under  Constitution.     §  103. 
Royalties. 
A  recovery  of  royalties  upon  several  patents  may  be  had  in  one  suit. 
§92. 
Rule  of  Court. 

Limiting  time  to  file  answer  or  plea  in  State  court  as  limiting  time  to 

remove.     §§8,  153. 
Force  and  effect.     §  153,  note  4. 
Seal. 

Court  must  have,  to  have  jurisdiction  of  naturalization.     §  118,  note  6. 
Second. 

Petition  for  removal, — when  may  be  filed.     §  155. 
Securities,  Marshalling  of. 

Subject  of  equitable  jurisdiction.     §  54. 
Security. 

Given  in  State  court. 
Validity  not  affected  by  removal  of  suit, — statute  quoted.     §  9. 
Construction.     §  205. 
Validity  of  that  given  in  State  court  after  removal  under  Rev.  St., 

§  641.     §  194. 
Given  in  State  court,  validity  of,  after  removal,  under  Rev.  St.,  §  643. 
§195. 
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Seduction. 

Jurisdictional  amount  in  suit  for.     §  84. 
Separable  Controversy. 

"'"o.  t.  ZuXZT """"" "'-  "''"'»• '"'°'»--  s ' """  — 

General  discussion.     Chapter  IX. 
Must  suit  be  within  original  jurisdiction  to  bo  romovablo^    5  m 
Suit  must  embrace  two  or  more  controversies,  one  at  lo:u.t  of  which 
IS  entirely  separable.     §  139. 

Cases  contra.     §  139. 

Sum  or  value  involved  in,  must  exceed  $2,000,  to  make  suit  rcmov- 

able.     §§  81,  160. 
Necessary  citizenship  to  m;ike  a  suit  removable.     §  140 
Plaintiff's  complaint  determines  whether  a  suit  contaJDH      5  141 
Joint  suit  upon  a  joint  and  several  cause  of  action  does  not  t-mbrac* 

§  142. 

Separate  defence   does  not  make.     §  143. 

Cases  in  which  such  controversy  has  been  adjudged  to  exist  or  not 

exist.     §  144. 
Removing  defendant  must  be  a  non-resident.     §  145. 
Alien  cannot  remove  a  suit  for.     §  146. 
Whether  whole  suit  is  transferred  to  Circuit  Court  upon  removal  for 

§  147. 
Right  of  single  defendant  to  remove  suit  for.     §  1.51. 
If  separable  controversy  compromised  or  dismissed,  suit  should  be 

remanded  as  to  other  defendants.     §  151. 
Second  petition  for  removal.     §  l.")5. 
Contents  of  petition  for  removal, — general  rules.    §  159. 
Separate  Defence. 

Does  not  make  a  separable  controversy.     §  14.3. 
Sequestration, 

In  State  court,  validity  of  not  affected  by  removal  of  suit,— Btituto 
quoted.     §  9. 
Construed.     §  205. 
Serrice. 
Sufficiency  of  service  of  process  in  State  court  may  be  questioned  in 

Circuit  Court  after  removal.     §  206. 
How  sufficiency  questioned.     §  206. 

Upon  quashing  or  setting  aside,  plaintiff  entitled  to  new  procew,— 
suit  should  not  be  dismissed.     §  207. 
Set-off. 
Subject  of  equity  jurisdiction.     §  54. 
Amount  of,  not  to  be  considered  in  determining  jurisdictional  amount 

§98. 
Filed  by  defendant,  does  not  authorize  plaintiff  to  remove  suit    {  148. 
Several  Liability. 

Amount  in  controversy  in  case  of.     §§  93,  94,  95. 
Sheriff. 
When  substantial  party  to  suit     §  132,  note  21  (C). 
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Ship. 

Contract  to  build,  not  maritime.     §  62,  note  7. 

Sidewalk. 

Suit  for  damages  for  failure  to  repair, — no  separable  controverBy. 

§144. 
Signatures. 

Formalities  of,  to  removal  bond.     §  169. 
Slander. 

.Jurisdictional  amount  in  suit  for.     §  84, 
Slander  of  Title. 

Suit  for  slander  of  title  to  patent  does  not  arise  under  patent-right 
law.     §  71a. 
Soldier. 

Right  of  alien,  to  naturalization.    §  118. 
Soldiers'  Home. 

Query  as  to  jurisdictional  status  of  residents.     §  122. 

South  Carolina. 

For  purpose  of  holding  Circuit  Court,  constitutes  one  District,  and 
times  and  places  of  holding  Circuit  Court.     §  179,  note  53. 
South  Dakota. 
Suit  to  collect  tax  under  State  statute  of,  removable.     §  66. 
District,  Divisions,  and  times  and  places  of  holding  Circuit  Court. 
§  179,  note  54. 
Spanish  Gtrants. 
Suits  based  upon,  when  arise  under  treaties  of  United  States.     §  105. 

Special  Acts. 

Force  Bill  of  1833,  an  important  one,  as  to  removals.     §  35,  note  2. 
Original  jurisdiction  of  Circuit  Courts  of  suits  granted  by,  not  af- 
fected by  acts  of  1875  and  of  1887-8.     §§  18,  67. 

Special  Bail. 

When  removal  bond  should  contain  condition  for.     §§  8,  174. 

Special  Partnership. 

Jurisdictional  status  of.     §  128. 
Special  Statues. 
To  confer  original   jurisdiction  not  affected  by  acts  of    1875  and 

1887-8.     §  67. 
To  confer  removal  jurisdiction  not  affected  by  the  acts  of  1875  and 
1887-8.     §20;  §  19.j,  note  1. 
General  review  of.     Ch.  XIV. 
Specific  Performance. 

Matter  of  equitable  jurisdiction.     §  54. 
Amount  in  controversy  in  suit  for.     §  87. 
Petition  for  removal  in  a  suit  for.     §  99. 

State. 

Controversy  to  which  State  is  a  party,— Constitutional  provisions. 

§§  2,  3. 
Suability  of, — Constitutional  provision.     §  5. 

Not  suable  by  individual  without  consent.     §  26,  note  1;  §  112  and 
notel. 
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Right  of,  to  control  terms  upon  which  a  foreign  corporation  may  do 

business  therein.     §  31. 
All  departments  of  government  restrained  liy  llth  Amendment.    §  103. 
Could  not  sue  in  Circuit  Court  prior  to  act  of  1H75.     §  11;^. 
Suit  by,  in  State  court,  may  be  removable  for  Federal   iiuoution. 

§112. 
Cross-bill  in  suit  brought  by.     §  112,  note  1. 
What  necessary  to  citizenship  of.     §  116,  note  2. 
Statute  for  admission  making  citizens  of  alien  inhabitants.     $  IIH. 
Citizen  of,  must  reside  in.     §  120. 
Is  not  a  citizen.     §  125. 
Circuit  Court  cannot  take  original  jurisdiction  of  suit  by  or  aKainut, 

on  ground  of  diverse  citizenship.     §  125. 
What  suits  brought  by,  in  State  court  are  removable  and  what  ai-o  not. 
§125. 
Suit  brought  by,  not  removable  on  ground  of  diverse  citizenship. 
§  111,  note  G. 
When  real  plaintiff.     §  132. 

Nominal  party  to  suit  on  official  or  other  bond.     §  132. 
Citizenship  of,  essential  to  removal  for  separable  controversy.     §  140. 
Suit  in  which  State  is  plaintiff  not  removable  for  separable  contro- 
versy.    §  140. 
Citizenship  of,  essential  to  removal  for  prejudice  or  local  iullueac«. 

§189. 
Denial  of  civil  rights  by,  as  a  ground  of  removal.     §  19-1. 
Removal  of  suits  from  territorial  courts  upon  admission  of.     §  198. 
See,  also,  States. 
States. 

Controversies  between, — Constitutional  provisions.     §§  2,  3. 

Supreme  Court  has  original  jurisdiction.     §  3. 
Conflicting  land  grants  of, — Constitutional  provision.     §  2. 
Statutes.     §§  G,  7,  8,  and  notes. 
Construction.     §  193. 
Retain  prerogative  powers  as  parens  patria;.     §  61. 
See  State. 
State  Court. 

Removal  of  suit  from,  must  be  before  trial,— Constitutional  provi- 
sion as  to  a  suit  at  law.     §  4. 
Finding  of,  in  lieu  of  verdict  of  a  jury,— not  reviewable  by  a  United 

States  Court.     §  4,  note  2. 
Petition  and  bond  for  removal  to  be  filed  in,  except  for  ijrejudin.  or 

local  influence.     §§  8,  152,  168. 
Duty  to  accept  petition  aud  bond  for  removal,— present  general  sUit- 
ute  quoted.     §  8. 
Former  general  statutes  Ciuoted.     §  7,  notes  3,  0;  §  8,  note  4. 
Must  accept  as  true'  the  allegation  of  amount  in  contr..vpr«y  con- 
tained  in  petition  for  removal,  where  amount  does  not  api^ar 
from  record  of  State  court.     §  !I9. 
No  authority  to  cnquiio  into  truth  of  petition  for  roiuoval.-mu«t 
take  its  allegations  of  fart  as  true.     §  177. 
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Should  accept  proper  petition  and  bond  in  a  removable  case.     §  177, 
Contract  not  to  sue  in,  void.     §  30,  note  2. 

When  Federal  Court  may  set  aside  a  judgment  of.     §  45,  notes  1,  2. 
Method  by  which  it  acquired  jurisdiction  not  material  to  right  of 
removal.     §  66. 

Suit  may  be  removable  although  State  court  have  no  jurisdiction  of 
it.     §  09. 

No  jurisdiction  of  a  suit  arising  under  patent-right  or  copyright  laws, 
or  suit  for  damages  under  interstate  commerce  act.     §  71. 

Jurisdiction  of  a  suit  relating  to,  or  affecting,  a  patent  or  copyright, 
but  not  arising  directly  under  patent-right  or  copyright  laws. 
§'71a. 

Jurisdiction  of  trade-mark  cases.     §  72. 

Proceedings  of,  not  subject  to  control  of  Federal  Courts  by  injunc- 
tion,  except,  etc.     §  74. 
Suit  therefor  not  removable.     §  74. 

Kecord  cannot  be  contradicted  in  Circuit  Court.     §  89. 
Cases  contra.     §  89,  note  4. 

Jurisdiction  of  suit  against  receiver  appointed  by  Federal  Court. 
§110. 

Jurisdiction  of  suit  brought  by,  or  against,  a  receiver  of  National 
bank.     §  111. 

Jurisdiction  of  naturalization.     §  118,  note  6. 

Amendment  of  petition  for  removal  in.     §  154. 

Jurisdiction  of,  not  divested  by  erroneous  removal.     §  165. 

To  determine  sufficiency  of  surety  on  removal  bond.     §  172. 

To  proceed  with  trial  upon  denying  a  removal.     §  180. 

Remedies  for  its  erroneous  denial  of  removal.     §  180. 

When  jurisdiction  of,  is  divested  upon  a  removal  for  prejudice  or 
local  influence.     §  191. 

May  disregard  void  order  of  Circuit  Court  for  removal  for  prejudice 
or  local  influence.     §  191. 

Should  respect  order  of  Circuit  Court  for  removal,  if  jurisdictional 
question  is  open  to  doubt.     §  191. 

Reversible  error  to  proceed  to  trial  of  suit  after  proper  order  of  re- 
moval by  Circuit  Court.     §  191. 

Copy  of  record  of,  should  be  filed  in  Circuit  Court  after  latter  has 
ordered  a  removal  for  prejudice  or  local  influence.     §  191. 

May  proceed  to  trial  without  remanding  order  from  Circuit  Court 
where  latter  denies  petition  for  removal.     §  191. 

Duty  upon  attempted  removal  under  Rev.  St.,  §  641.     §  194. 

Copy  of  record  in  case  of  a  removal  under  Rev.  St.,  §  641.     §  194. 

When  jurisdiction  divested  under  Rev.  St.,  §643.     §  195. 

May  disregard  void  order  of  removal  made  by  Circuit  Court  under 
Rev.  St.,  §643.     §195. 

Defendant  not  served  in, — bringing  him  in  by  process  or  voluntary 
appearance  after  a  removal.     §  207. 

Costs  accruing  in,  after  filing  of  proper  petition  and  bond  for  a  re- 
moval,— not  collectible.     §  209. 
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See,  also,  State  Courts. 
State  Courts. 

Constitution  of  United  States  does  not  take  away  jurisdiction  of.    §  3. 
note  2. 

How  far  judgments  of,  protected  from  review  by  CourU  of  United 
States, — Constitutional  provision  (juoted.     §  4. 

Implied  powers  of.     §24,  note  1. 

Have  generally  declined  to  enforce  criminal  or  penal  lawH  of  United 
States.     §  49. 
Exception.     §49,  note  4. 

No  admiralty  jurisdiction.     §  62. 

Were  reluctant  to  give  up  jurisdiction  over  boats  navi^.-itinK  Inland 
waters.     §  02. 

May  grant  common-law  remedy  for  a  cause  of  action  within  aUiiuially 
or  maritime  jurisdiction.     §62. 

Have  jurisdiction  concurrent  with  Circuit  Courts  of  suits  at  law  and 
in  equity  closely  allied  to  admiralty  and  maritime  suits.     §  02. 

Derive  no  judicial  power  from  acts  of  Congress.     §67. 

State  laws  confer  jurisdiction.     §67. 

Jurisdiction  of  suits  against  officers  of  the  United  States.     §  107. 

Have  general  jurisdiction  of  suits  brought  by  a  State.     §  12.j. 

Have  exclusive  and  final  jurisdiction  of  certain  suits  brmi^lit  by  a 
State.     §  125. 

Blending  of  legal  and  equitable  rights  and  modes  of  proceeding  in 
suits.     §  208. 

See,  also.  State  Court. 
State  Law. 

To  be  obeyed  by  receiver  or  manager  of  property  appointed  by  a  Fed- 
eral Court.     §  16. 

Cannot  limit  the  jurisdiction  of  the  Courts  of  the  United  States.    §  25. 

Cannot  confer  non-judicial  powers  upon  Federal  Courts.     §  27. 

Cannot  directly  affect  the  right  of  removal.     §30. 

May  indirectly  affect  the  right  of  removal.     §:}1. 

Doubtful  if  a  law  attempting  to  exclude  a  foreign  corporation  from  a 
State  for  removing  a  cause  to  Circuit  Court  can  be  enforced.     §;U. 

Liability  to  injured  party  created  by,  not  a  penalty  in  the  intt-mational 
sense.     §  48  and  notes. 

May  create  right  enforceable  in  Court  of  United  States.     §§  ."i:!,  .'i.'l. 

Legal  right  created  by,  enforced  by  action  at  law.     §  53. 

Cannot  so  confer  a  right  as  to  compel  suit  to  enforce  it  i.>  l.c  prose- 
cuted alone  in  a  State  court.     §  i'>3. 

Cannot  limit  or  restrain  equity  jurisdiction  of  Circuit  Courts.     §54. 

Right  created  by,  not  nullified  by  the  removal  of  a  suit  to  Circuit 
Court,— Circuit  Court  to  enforce.     §§55,  205. 

In  conflict  with  Constitution  of  United  States,— basis  of  Federal  juris- 
diction.    §  103. 

Limiting  time  to  answer  or  plead  to  declaration  or  complamt  as  lim- 
iting time  to  remove.     §  153. 

Discrimination  against  negroes  and  Chinese  as  basis  of  removal.  §  IW. 
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state  Office. 

Court  of  equity  of  United  States  no  jurisdiction  of  question  of  title. 

§54. 
Removability  of  suit  contesting  title.     §  102. 
State  Officer. 
Suit  against,  in  name,  not  maintainable,  if  suit  be,  in  fact,  against  the 

State.     §  26,  note  1. 
Not  subject  to  control  of  Courts  of  the  United  States  in  the  discharge 

of  political  duties.     §  28. 
Suit  against  to  enjoin  taxation.     §  96. 
State  Statute. 

See  State  Law. 
Statute. 
Of  state.     See  State  Law. 
Of  United  States. 
List  of,  quoted  in  this  volume.     P.  xix. 
See  Law  of  United  States, 
Statutory  Liability. 
To  injured  party  for  wrong  done  not  a  penalty  in  the  international 
sense.     §  48  and  notes. 
Statutory  Right. 

Duty  of  Circuit  Court  to  enforce  in  a  removed  case.     §§55,  205. 
Stock. 
Domestic,  running  at  large,— litigation  arising  under  14th  Amend 

ment.     §  103. 
In  corporation, — no  separate  controversy  in  suit  to  determine  owner- 
ship.    §  144. 
Stockholder. 
Removability  of  suit  against,  for  debt  of  corporation.     §  46,  note  1. 
Suit  by,  to  restrain  waste  of  corporate  assets, — amount  in  controversy. 

§94. 
When  citizenship  of,  material,  and  when  not,  upon  subject  of  citizen* 

ship  of  corporation.     §  127. 
Suit  against  by  receiver  of  corporation, — separable  controversy.    §  144. 
Street  Car  Fares. 
Right  to  fix.     §  103. 

Litigation  arising  under  Constitution.     §  103, 
Street  Railroad. 

Litigation  arising  under  Constitution.     §  103. 
Strict  Construction. 
The  basic  theory  of  this  volume.     §  22. 
Should  be  applied  to  removal  statutes.     §  39. 
Subject-matter. 
Nature  of,  as  affecting  the  right  to  remove.     See  Suits  of  a  Civil  Na- 
ture, Ch.  Ill;  Suits  at  Law  or  in  Equity,  Ch.  IV;  Federal  Ques- 
tions, Ch.  VII. 
Jurisdiction  of,  defined.     §  43,  note  4. 

Parties  must  have  a  common  interest  in,  to  warrant  their  joinder  as 
plaintiffs.    §  93. 
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Change  of,  as  affecting  time  to  remove  suit.     §  I57 
Subpoena. 

See  Summons. 
Subrogration. 

Transfer  by,  not  an  assignment.     §  I37, 
Subsequent  Holder. 

Restriction  of  Federal  jurisdiction.-statutes  quoted.     §  0  and  uuU-. 
Construction.     §  137. 
Substance. 

Determines  whether  proceeding  is  a  suit.     §  42. 

Amendment  of,  not  permissible  in  petition  for  removal  In  Circuit 
Court.     §  165. 
Substituted  Party. 

Subject  to  jurisdictional  infirmities  of  original  party.     §  111 

Citizenship  of  each  to  be  considered  in  determining  Federal  jurisdio- 
tion.     §132. 

Status  of,  as  to  removal.     §  135. 

Time  to  file  petition  for  removal.    §  157 
Suit. 

Of  certain  classes  removable.     §  7  and  notes;  §  40;  Ch.  XIV. 

Must  be  of  civil  nature  to  be  removable.     Ch.  III. 

Definition.     §41. 

Substance  determines  whether  a  proceeding  is.     §41. 

To  be  "  brought "  before  it  can  be  removed.     §  43. 

When  is  a  suit  "  brought"  ?     §43. 

Necessary  elements  of.     §  43,  note  4. 

May  be  removable  although  plaintiff  has  no  sufiicient  cau.so  of  action 
§44. 

Original,  not  ancillary,  supplemental,  auxiliary,  or  dependent,  re- 
movable.    §  45. 

Whether  original  or  ancillary  often  difficult  to  determine.     §  40. 

Tax  or  assessment  proceeding  is  not.     §47. 

Proceeding  in  a  court  to  collect  a  tax  or  assessment  is  a  suit     §  47. 

Criminal,— distinguished  from  civil,     §48. 

Civil,  distinguished  from  criminal  or  penal.     §48. 

Penal,  distinguished  from  civil.     §  48. 

Penal, — not  removable.     §§48,49. 

Prerogative  in  character,  not  removable.     §51. 

Mandamus,  not  removable.     §  51. 

Must  be  at  law  or  in  equity  to  be  removable.     Ch.  IV. 

Must  be  within  original  concurrent  jurisdiction  of  State  courU  and 
Circuit  Court  to  be  removable.     Ch.  V. 

Not  removable  unless  Circuit  Court  has  jurisdiction  to  try.     §68,  70. 

Amount  in  controversy  in,  to  make  it  removable.     Ch.  VI. 

Controversy  in,  essential  to  removabilily.     §77. 

Bringing  of,  presumptive  evidence  of  a  controversy.     §  78. 

If,  in  fact,  no  controversy  in,  it  is  not  removable.     §  70. 

Classes  of,  removable  as  involving  Federal  qnestious.    Ch.  ^■II. 

Removal  t)f,  for  diverse  citizenship.     Ch.  Vlll. 
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Removal  of,  for  separable  controvorsy.     Ch.  IX. 

To  embrace  two  or  more  controversies  to  be  removable  under  clause 

3.  §  139. 
Contra  cases.     §  139. 

Procedure  to  obtain  removable  of.     See  Petition  to  State  Court  for 
Removal,  Ch.  X;  Removal  Bond,  Ch.  XI;  Order  and  Transcript 
for  Removal,  Ch,  XII. 
Removal  of,  for  prejudice  or  local  influence.     Ch.  XIII. 
Removal  of,  under  some  special  statute.     Ch.  XIV. 
Proceedings  in,  after  removal.     Ch.  XV. 
Remand  of.     See  Remand, 

Upon  a  removal  from  a  State  court,  should  be  tried  in  the  same  man- 
ner as  an  original  suit.     §  208. 
Appeal  or  writ  of  error  in,  after  trial  in  Circuit  Court.     §  210. 
Suit  iu  Admiralty. 

See  Admiralty. 
Suit  in  Equity. 

See  Equity. 
Suit  at  Law. 

See  Law. 
Sum  in  Controversy. 

See  Amount  in  Controversy. 
Summons. 
Part  of  record  of  State  court,  a  copy  of  which  is  to  be  filed  in  Circuit 

Court,     §  181, 
Correcting  defects  in  return  of  service,  after  removal,     §  207. 
Circuit  Court  may  issue,  after  removal,  for  defendant  not  properly 
served  in  State  court.     §  207;  Woodcock  v.  Baltimore  &  O.  R.  Co., 
107  Fed.  767, 
Supersedeas  Bond. 
Suit  on,  given  in  United  States  Court,  arises  under  law  of  United 
States.     §  104. 
Supplemental  Suit. 

Not  removable.     §  45. 
Supplemental  Pleadings. 

When  may  not  bring  in  additional  controversies.     §  102. 
Supplicayit. 

Writ  of, — subject  of  equity  jurisdiction.     §  54. 
Supreme  Court. 
Of  United  States. 
Established  by  the  Constitution,     §  1. 
Original  jurisdiction, — Constitutional  provision,     §  3. 
Not  necessarily  exclusive.     §  3,  n.  2. 
Not  exclusive.     §  123, 
Derived  from  Constitution.     §  23. 
None  conferrable  by  law,     §  23. 
Appellate  jurisdiction, — Constitutional  provision.     §  3. 
Statute    regulating,    where   judgment   is    rendered    by  Federal 
Court, — and  general  discussion.     §  210. 


INDEX.  7,33 

Will  take  notice  of  its  own  motion,  of  want  of  arerment  of 

citizenship  of  assignor.     §  i;;7. 
Costs  m,  taxed  against  removing  defendant  upon  a  r«maud. 

Will  reverse  judgment  of  Circuit  Court  f..r  want  of  juri..!i.iu.n 
upon  motion  of  either  party  or  u,.ou  itn  owu  „..h.,.u. 
§  210. 

Questions  may  be  certilled  to.     §  210. 
From  highest  court  of  a  Stut«  in  which  a  review  of  «uit  may  Im, 
had.     §§  68,  180,  210.  ' 

Of  a  State,— no  jurisdiction  of  naturalization.     §  118  not«  0 

Review  of  judgment  of,  by  Supremo  Court  of  Uniuid  SUt*..     » .J8, 

Surety. 

Not  a  nominal  or  formal  party.     §  1.32. 

Plaintiff's  controversy  with  defendant,  not  separable  from  that  with 
principal.     §  144. 
Surrogate  Court. 

Jurisdiction  of.     §  57. 
Suspicion. 

Suit  cannot  be  remanded  on  mere  suspicion  of  fraud.     §  201. 
Syndic  for  Creditors. 

Restriction  upon  Federal  jurisdiction  of  suit  brought  by.     §  1.37. 
Tax. 
Proceeding  to  levy  not  a  suit,  and  hence  not  removable.     §  47. 
May  be  collected  by  action.     §  47. 

Debt  is  proper  form.     §  47,  note  6. 
Proceeding  to  collect,  may  be  a  removable  suit.     §  47. 
Suit  to  collect,  under  Minnesota  or  South  Dakota  st-itute,  removablo 

§66. 
Suit  to  enjoin  tax  upon  patent,  does  not  arise  under  patcnt-rigiit  law. 

§71a. 
Jurisdictional  amount  in  suit  to  recover  property  or  enforce  lien  of 

tax.     §  85. 
Suit  to  enjoin  collection, — joint  or  several  liability  of  dofendaiiLs. 

§95. 
Several  jurisdictional  rules  in  reference  to  suits  affecting,  cullated. 

§96. 
Suit  to  enjoin,  arising  under  Constitution.     §  103. 
Litigation  in  reference  to,  arising  under  law  of  United  Stat«i.     S  104. 
When  suit  in  reference  to,  embraces  separable  coutroversy.     $  144. 
Removability  of  suit  under  Rev.  St.,  §  643,  to  enjoin  CKllection  of  Fed- 
eral.    §  195. 
Taxpayer. 
Suit  by,  to  cancel  county  bonds,    -amount  in  controversy.     §  W. 
Amount  in  controversy  where  several  join  in  one  suit  t..  mi.  in  .  ol- 

lection  of  taxes.     §  96. 
Suit  by,  to  enjoin  oiection  of  court  house,— no  separable  controvcniy. 
§144. 
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Telegraph  Company. 

When  suit  by,  arises  under  a  law  of  United  States.     §  104. 

Tennessee. 

bpecial  provision  as  to  removals  in  Eastern  District.     §  179,  note  16. 

Northeastern  Division  Judicial  District.     §179,  note  17. 
Districts,  Divisions,  and  times  and  places  of  holding  Circuit  Courts. 
§  179,  note  55. 
Terms  for  Years. 

Subject  of  equitable  jurisdiction.     §54. 
Territory. 

Citizen  of, — not  citizen  of  a  State.     §  121. 

Circuit  Court  no  jurisdiction  of  suit  by  or  against,  on  ground  of 

diverse  citizenship.     §  121. 
No  right  to  remove  a  suit  for  prejudice  or  local  influence.     §  189. 
Admission  of,  as  State, — removal  of  suits  from  territorial  Courts  to 
Circuit  Court  of  new  State.     §  198. 
Testimony. 

A  part  of  the  record  of  State  court,  a  copy  of  which  is  to  be  filed  in 

Circuit  Court.     §181. 
State  court  determines,  when  a  suit  is  remanded,  what  should  be 
done  with  that  taken  in  Circuit  Court  while  suit  was  pending  on 
its  docket.     §  204. 
What  is  competent  upon  a  trial  of  removed  case  in  Circuit  Court. 

§  208. 
Texas. 

Annexation  and  admission  as  a  State.     §  119. 
Special  provision  as  to  removals  in.     §  179,  note  18. 
Districts,  Divisions,  and  times  and  places  of  holding  Circuit  Courts. 
§  179,  note  56. 
Texas  Pacific  Railroad  Company. 
Jurisdictional  rights  of.     §  106. 

Time. 

To  file  in  State  court  petition  and  bond  for  removal,— general  stat- 
ute quoted.     §  8. 
Construction.     §§  153,  155,  156,  157,  170,  171. 

Subject  of  waiver.     §  157,  note  3. 

To  enter  copy  of  record  of  State  court  in  Circuit  Court.     §§  8,  12, 182. 
Effect  of  failure.     §  183. 

To  file  petition  for  removal  for  prejudice  or  local  influence.    §§  7, 
187. 

To  remove  suit  under  Rev.  St.,  §  641.     §  194. 

To  remove  suit  under  Rev.  St.,  §  643.     §  195. 

Party  cannot  take  advantage  of  his  own  error  of,  in  effecting  a  re- 
moval.    §  203. 

Plaintiff  may  waive  error  of,  where  petition  and  bond  for  removal  are 
filed  by  defendant  too  late.     §  203. 

Error  of,  in  effecting  a  removal,  not  waived,  good  cause  for  reversal. 
§210. 
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Tolls. 

Cases  ia  reference  to,  arising  un.l.  r  the  Constitution.     §  103 
Tort.  ^   ^" 

Suit  for,  how  jurisdictional  amount  determined.     §  84. 

Joint  suit  for,— no  separable  controversy.     §§  1J>   m 
Township.  "' 

Jurisdi(!tional  status  of.     §  126. 
Trade-marks. 

Within  concurrent  jurisdiction  of  Circuit  Courts  and  .State  courtn 
§  72. 

Removability  of  cases  in  reference  to.  §  72. 
Transcript. 

See  Copy  of  Record  of  State  Court. 
Trausformation. 

Of  uon-removablo  case  into  removable  one.-tirao  to  remove.    8  157 
Treasurers. 

Suit  against  several  to  enjoin  collection  of  taxes      §  96 
Treaty  of  the  United  States. 

Cases  arising  under,— Constitutional  provision.     §  2. 
Statutory  provisions. 

Original  jurisdiction  of  Circuit  Court.     §  6  and  noto  5. 
Removal  jurisdiction  of  Circuit  Court.     §  7  aud  noto  7. 

General  restrictions  upon  the  right  of  removal  of  suita  m  aris- 
ing under.     §  100. 
Plaintiff's  initial  pleading  must  disclose  removability.     §  101. 
When  case  arises  under.     §§  102,  105. 
All  defendants  to  unite  in  petition  for  removal.     §  119. 
Allegations  of  petition  for  removal.     §  loi. 
Appellate  jurisdiction  of  suit  involving  validity  or  tonBtruction. 
§210. 
Granting  citizenship  by  collective  naturalization.     §  119. 
Trespass. 
Common-lav?  action.     §  53. 
Measure  of  damages.    §  84. 
Suit  upon  assigned  claim  for  damages  for,— Fcdci-al  jurisd.ction. 

§  137,  note  6. 
To  real  estate, — no  separable  controversy  in  suit  for  dam.ipes.    j  14J. 
Removability  of  action  of,  against   collector  fur  value  of  property 
seized  for  tax, — under  Rev.  St.,  §  643.     §  195. 
Trespassers. 

Joint  suit  against  several,  for  possession.     §  95. 
Trespass  on  the  Case. 
Common-law  action.     §53. 
Trial. 

By  jury, — Constitutional  provision.     §  4. 

No  right  to  removal  after  tri;il  of  issue  of  fact  or  of  law.     §  158. 

Preparation  for  trial  no  bar  to  removal.     §  153. 
What  is,  within  the  meaning  of  removal  act.     §§  153,  1S7. 
Right  of  Circuit  Court  to  try  removed  suit  at  current  term.     {  llH. 
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Petition  for  removal  for  prejudice  or  local  influence  to  be  filed  before 

trial  in  State  court  and  at  or  before  trial  term,     §  187. 
State  court  will  proceed  with,  upon  denying  a  removal.     §  180. 
Motion  to  remand  made  after,  in  Circuit  Court.     §  199. 
Of  removed  suit  in  Circuit  Court.     §  208. 
Trial  Court. 

Petition  for  removal  to  be  filed  in.     §  152. 
Trover. 

Common-law  action.     §  53. 
Trust  Deed. 

No  separable  controversy  in  suit  to  foreclose.     §  144. 
Trustee. 

When  formal  and  when  real  party  to  suit,     §  132. 
Personal  citizenship  controls  Federal  jurisdiction.     §  134, 
Joint  suit  against,  and  beneficiary,— no  separable  controversy.     §  144. 
Trustee  in  Baukruptcy. 

Right  to  sue  under  present  act.     §§  104,  137. 
Trusts. 
Express, — subject  of  equitable  jurisdiction.     §  54. 
Implied, — subject  of  equity  jurisdiction.     §  54. 

Under  wills  and  testaments,— subject  of  equitable  jurisdiction.     §  54. 
Uudertaking-, 

Given  in  State  court,  validity  not  affected  by  removal  of  suit, — statute 
quoted.     §  9. 
Construed,     §  205. 
Union  Pacific  Railroad  Company. 

Jurisdictional  rights  of.     §  106. 
United  States. 

Controversies  to  which  it  is  a  party. 
Constitutional  provision,     §  2, 
Statutory  provisions,     §  6,  and  notes. 
Jurisdiction  of  suits  brought  by,  or  by  officer  of,  under  prior  special 
statutes,  not  affected  by  the  act  of  1887-8,— saving  statute  quoted. 
§18, 
Where  United  States  plaintiff,  Circuit  Court  has  original  jurisdiction, 

no  matter  how  small  the  sum  or  value  in  dispute.     §  82, 
When  nominal  party  to  suit  on  bond,     §  132, 

Suit  by,  or  by  officer  of,  not  subject  to  restriction  of  jurisdiction  of 
suits  to  recover  contents  of  assigned  choses  in  action,     §  137. 
United  States  Court. 
See  Court  of  the  United  States,  Supreme  Court,  Circuit  Court  of  Ap- 
peals, Circuit  Court,  District  Court. 
United  States  Laws. 

Limit  jurisdiction  of  the  Courts  of  the  United  States,     §  25. 
See  Table  of  Laws  Quoted,     P.  xix. 
Unliquidated  Damages. 

How  amount  in  dispute  determined.     §  84. 
Usury. 

Cancellation  of  note  and  mortgage  for,  in  removal  case,  pursuant  to 
State  statute,     §  55,  note  2 ;  §  205. 
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Utah. 

District,  Divisions,  and  times  and  places  of  holding  Circuit  Court 
§  179,  note  57. 
Value  in  Controversy. 

See  Amount  in  Controversy. 
Value  of  Property. 

For  purposes  of  jurisdiction  should  be  determined  hy  wh:it  it  would 
bring  in  ordinary  course  of  business  and  u..t  :il  forced  Halo.    jtt?. 
Does  not  control  jurisdiction  of  a  suit  to  enjoin  a  tax      §  UO 
Value  of  Right. 

When  jurisdictional  amount.     §91. 
Venue. 
Transitory  actions,— statutes  quoted.     §  6  and  not«8. 
Local  actions, — statute  quoted.     §  13, 

Proper  venue  of  original  action  not  essential  to  removability.     (65. 
Verdict. 
Direction  of,  by  State  court,  in  favor  of  one  defendant,  does  not  make 
a  suit  removable  as  to  another.     §  157,  note  7, 
Vermont. 

One  District,  and  times  and  places  of  holding  Circuit  Court     §  170, 
note  58. 
Vindictive  Damages. 

Demand  of  plaintiff  the  test  of  jurisdictional  amount.     §8-1. 
Virginia. 

Districts,  and  times  and  places  of  holding  Circuit  Court«.     §  179, 
note  59. 
Voter. 

Suit  by,  for  damages  against  election  oflBcer.     §  103. 
Waiver. 

Of  irregularities  in  time  or  manner  of  removal.     §  157,  note  3. 
Of  defects  or  irregularities  in  removal  bond.     §  176. 
None  by  petitioner  for  removal,  of  right  to  remove,  by  not  filinpcopy 
of  record  of  State  court  in  Circuit  Court  until  he  can  procure 
State  court's  acceptance  of  petition  and  bond.     §  18i'. 
What  may,  and  what  may  not,  be  waived  in  removal  proceedings. 
§203. 
Want  of  Jurisdiction. 
Not  established  by  recovery  of  less  than  $2,000.    §  86. 

Exception.     §  85,  note  9. 
Circuit  Court,  of  own  motion,  will  remand  suit  for.     §  202. 
Cannot  be  waived.     §  203. 

Judgment  of  Circuit  Court  reversible  for,  upon  motion  of  either 
party,  or  upon  appellate  Court's  own  motion.     §  lilO. 

Ward. 

I'ower  of  guardian  to  change  domicil.     §  120,  note  2. 

Washington. 

District,  Divisions,  and  times  and  places  of  holding  Circuit  Court 

§  179,  note  60, 
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Water. 

Right  to  fix  rates.     §  103. 

Litigation,  iu  reference  to  rates,  arising  under  Constitution.     §  103. 
West  Point. 

Kights  of  inhabitants.     §  122. 
West  Virginia. 

Districts,  and  times  and  places  of  holding  Circuit  Courts.     §  179, 
note  61. 
White. 

Alien  entitled  to  naturalization.     §  118  and  note  12. 
Whole  Suit. 

Must  be  removable  or  no  part  of  it.     §  92. 

Most  cases  hold,  is  removed  upon  removal  for  separable  controversy, 
§147. 
Will. 

Action  to  probate  or  contest. 
Whether  in  any  event  removable.     §  57,  note  5;  §  58,  and  notes. 
No  separable  controversy.     §  144. 

Suit  to  construe, — no  separable  controversy.     §  144. 
Will  of  Real  Estate. 

Establishment  of,— subject  of  equity  jurisdiction.     §  54, 

Whether  action  to  probate  or  contest  removable.     §  59,  and  note  4. 
Willful  Injury  to  Property. 

Measure  of  damages.     §  84. 
Wisconsin. 

Districts,  and  times  and  places  of  holding  Circuit  Courts.     §  179, 
note  62. 
Witnesses. 

Examination  of,  before  trial.     §  208. 

Competency  in  Circuit  Court.     §  208. 
Wolf  in  Sheep's  Clothing. 

Is  he  a  vrolf  or  a  sheep?     §  50,  note  2. 
Woman. 

Alien,  unmarried,  becomes  a  citizen  by  marriage  to  a  citizen.     §  118. 
Married,  becomes  a  citizen  by  naturalization  of  husband.     §  118, 
Right  to  be  naturalized  by  proceedings  in  court.     §  118,  note  4. 
Women. 

Collective  naturalization.     §  119, 
Writ  of  Error. 

None  allowed,  to  review  order  of  Circuit  Court  to  remand  a  suit, 
§§  7,  204. 

Revivor  of  suit  not  necessary  upon  death  of  party  after  judgment. 

§  14. 
From  Supreme  Court  to  State  court, — when  a  proper  remedy.     §  68. 
Right  to,  from  State  court  of  appellate  jurisdiction  to  review  order 

for  removal  of  cause.     §  177. 
To  review  ruling  of  State  court  denying  a  removal.     §  180. 
To  review  judgment  of  Circuit  Court  or  Circuit  Court  of  Appeals. 

§210. 
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Writ  of  Error  Coram  Tobls. 

Not  remsvable.     §  45,  note  1, 
Writ  of  Ri{,'ht. 

Amount  in  cantroversy  in.     §  87. 
Wrong  of  Defendant. 

Private  action  for  compensation  for,  is  of  a  civil  nature.     S  48 
Wyandott  Indians. 

Made  citizens.     §  IIG,  note  5. 
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